
APPENDICES 

Appendix 1 – Terms of reference

Review of Australia’s extradition and mutual assistance arrangements

Having regard to:

· the critical importance of extradition and mutual assistance in effectively combating terrorism and transnational and domestic crime 

· the need to increase capacity for law enforcement cooperation between Australia and other countries on extradition and mutual assistance matters 

· the importance of ensuring that these two Acts provide a meaningful legal framework for international law enforcement in the 21st century, and 

· Australia’s international legal obligations, 

comprehensive reviews of Australia’s extradition and mutual assistance policies and processes and the operation of the Extradition Act 1988 and the Mutual Assistance in Criminal Matters Act 1987 will be undertaken.

Scope

These reviews will consider:

a. changes needed to reflect the changing nature, scope and extent of transnational and domestic crime, including the types of offences that are captured and the range of circumstances where responses are time critical 

b. increasing the efficiency, effectiveness and quality of current extradition and mutual assistance processes, including by: 

· streamlining the operation of the Acts 

· remedying any anomalies in the operation of the Acts 

· incorporating advancements in technology, such as videolink technology, and
· examining the interaction of existing legislation with extradition and mutual assistance processes. 

Consultation

The reviews will be undertaken by the Commonwealth Attorney-General’s Department and will include:

a. the release of discussion papers on extradition and mutual assistance on the Department’s website 

b. consultation with key stakeholders within the Australian Government, including the Australian Federal Police, the Commonwealth Director of Public Prosecutions, the Australian Government Solicitor, the Department of Prime Minister and Cabinet, the Department of Foreign Affairs and Trade, the Department of Immigration and Multicultural and Indigenous Affairs, the Australian Security Intelligence Organisation, the Ombudsman and the Human Rights and Equal Opportunity Commission 

c. consultation with other key stakeholders including relevant State and Territory agencies and the Law Council of Australia 

d. consultation with other interested persons, and 

e. consultation with a range of international stakeholders. 

Note: The Australian Government’s response in May 2004 to the Joint Standing Committee on Treaties Inquiry into Australia’s Extradition Law and Policy (Report 40) will be the starting point for the reviews. 

Appendix 2 – Current extradition decision making matrix

	Section of the Extradition Act
	What are the essential decisions?
	What is the purpose of the decision?
	Who is the decision-maker?
	What is considered at each decision?
	What is the consequence of the decision?

	Section 16
	Extradition request received
	Gateway: to allow extradition process to commence
Safeguard
	Minister for Justice and Customs

(Has broad discretion)
	Extraditable person (s 6)

· Warrant for arrest (s 6(a)(i)) or person has been convicted (s 6(a)(ii))

· Extradition offence (s 6(b))

· Outside the requesting country (s 6(c))
Dual criminality (s 16(2)(a)(ii))
No extradition objection (s 7)

· Political offence (s 7(a))

· Discriminatory prosecution (s 7(b))

· Discriminatory prejudice (s 7(c))

· Military offence (s 7(d))

· Double jeopardy (s 7(e))
	Warrant to arrest person (s 12) and person remanded in custody or on bail (s 15(2)).

Magistrate can determine eligibility for surrender (s 19) or accept person’s consent to surrender (s 18).
If not, the person is released under s 17.

	Section 19
	Is the person eligible for surrender?
	Eligibility: to determine legal requirements for extradition to occur
	Magistrate

(Does not have a broad discretion)
	Supporting documents produced to magistrate (s 19(2)(a))
Any other documents required by a treaty (s 19(2)(b))
Dual criminality (s 19(2)(c))
No extradition objection (s 19(2)(d))
	Minister can make a surrender determination (s 22(2))

If the person is not eligible for surrender, the person is released under s 19(10).



	Section 22
	Should the person be surrendered?
	Surrender: to determine whether the person should be surrendered or not
	Minister for Justice and Customs

 (Has a broad discretion)
	No extradition objection (s 22(3)(a))
Will not be subjected to torture(s 22(3)(b))
Death penalty undertakings(s 22(3)(c))
Speciality assurance(s 22(3)(d))
Other treaty limitations/conditions regarding surrender (s 22(3)(e))
Discretionary considerations(s 22(3)(f))
	Minister can issue a surrender warrant under s 23 or temporary surrender warrant under s 24

If the person should not be surrendered, the person is released under s 22(5)
The warrant must be executed within 2 months (s 26(5)) or the person can apply to be released.


Summary of review mechanisms under the Extradition Act

	Section of the Extradition Act
	Source of power for review/appeal
	Forum
	Grounds
	Remedies
	Time limit
	Alterable?

	Section 16  
	Section 39B Judiciary Act

	Federal Court, then High Court
	Judicial Review Grounds
	Mandamus, prohibition, injunction, certiorari. 
	None
	Yes

	Section 19 (magistrate decides eligibility) 
	Section 21 Extradition Act

	1.  Federal Court or Supreme Court, then

2. Full Federal Court, then

3.  High Court
	Review the order with regard to the material before the magistrate (merits)
	1. Confirm or quash

2. Order arrest/ release/ continued custody


	Within 15 days of previous forum’s  order
	Yes

	Section 22 
	Section 39B Judiciary Act

	Federal Court, then  High Court
	Judicial Review Grounds
	Mandamus, prohibition, injunction, certiorari. 
	None
	Yes

	Sections 16, 22
	Section 75(v) Constitution
	High Court
	Judicial review on constitutional grounds / original jurisdiction 
	Mandamus, prohibition, injunction

	None
	No



Appendix 3 – Overview of extradition reviews in other countries
United Kingdom
In 2001 the United Kingdom began a review of extradition.  The major motivation for the review was to enable the United Kingdom to implement various European Union arrangements in relation to extradition, including a backing of arrest warrants scheme for European Union countries.  The review also aimed to provide a less complex, more effective and efficient system for dealing with non‑European Union extradition partners.  New legislation was enacted in 2003.

The Extradition Act 2003 Chapter 41 is available at http://www.bailii.org/uk/legis/num_act/2003/20030041.html 

Canada
Canada undertook a complete review of its extradition process in the 1990s.  Prior to this, Canada’s extradition scheme was based on legislation from the 1800s and extradition was not available at common law or in the absence of a treaty.  The major objective of Canada’s extradition review was to produce a comprehensive, effective, modern statute capable of addressing the growing concern for the activities of transnational organised crime and to prevent Canada from becoming a safe haven for criminals.  New legislation was enacted in 1999.  A major feature of the legislation is a streamlined appeal process.

The Extradition Act, [1999, c. 18] is available at
http://www.canlii.org/ca/sta/e-23.01/
New Zealand
New Zealand modernised its extradition law in 1999.  Prior to this New Zealand needed an extradition treaty in order to extradite a person to a non-Commonwealth country.  The new Act gives greater flexibility to deal with requests from other countries and provides a simplified procedure for New Zealand to give effect to requests for extradition from Australia and certain other designated countries.

The Extradition Act, 1999, No 55, is available at http://www.unodc.org/unodc/en/legal_library/nz/legal_library_2001-09-17_2001-1.html 

United Nations Office on Drugs and Crime
In 2004, an expert working group was formed to prepare a report on Effective Extradition Casework Practice for the United Nations Office on Drugs and Crime. The group identified and extensively reviewed the most important common problems impeding prompt predictable extradition, particularly between countries of the world’s different major legal traditions. 
Report: Informal Expert Working Group on Effective Extradition Casework Practice is available at http://www.unodc.org/pdf/ewg_report_extraditions_2004.pdf 

Appendix 4 – Where can I get more information on extradition?

The Attorney-General’s Department’s Extradition and Mutual Assistance Review Website: http://www.ag.gov.au/extraditionandma
Primary sources

The Extradition Act 1988 is available at: http://www.comlaw.gov.au/comlaw/Legislation/ActCompilation1.nsf/0/730B5EA036676E14CA256F71004E8393/$file/Extradition88.pdf
The Extradition Regulations 1988 are available at: http://www.comlaw.gov.au/comlaw/legislation/legislativeinstrumentcompilation1.nsf/0/50C2D074243AB324CA256F710043963A/$file/Extradition88.pdf 
Cases on extradition are available on Austlii: http://www.austlii.edu.au 
Parliamentary debate on the Extradition Act 1988:

Commonwealth of Australia, Parliamentary Debates, House of Representatives, 28 October 1987, pp1615 – 1619
Commonwealth of Australia, Parliamentary Debates, House of Representatives, 9 December 1987, pp3055 – 3111
Commonwealth of Australia, Parliamentary Debates, Senate, 14 December 1987, pp2992 – 2994

Commonwealth of Australia, Parliamentary Debates, Senate, 19 February 1988, p298 – 316
Other
Joint Standing Committee on Treaties, Extradition – a review of Australia’s Extradition Law and Policy, Report 40, 2001:
http://www.aph.gov.au/house/committee/jsct/reports/report40/report40.pdf
Government Response to the Joint Standing Committee on Treaties Inquiry into Australia’s Extradition Law and Policy, 2004: http://www.aph.gov.au/house/committee/jsct/governmentresponses/40th.pdf 

EP Aughterson, Extradition: Australian Law and Procedure, 1995
United Nations Model Treaty on Extradition: http://www.unodc.org/pdf/model_treaty_extradition.pdf 

Council Framework Decision of 13 June 2002 on the European arrest warrant and the surrender procedures between Member States: 

http://europa.eu.int/eur-lex/pri/en/oj/dat/2002/l_190/l_19020020718en00010018.pdf






































































































































































































� This table does not include habeas corpus action.


� Section 75(v) does not specify other judicial review remedies such as certiorari. These are available provided the matter would fall under the High Court’s original jurisdiction otherwise – for example if it also falls under section 75(iii).


� Parliament cannot directly limit this jurisdiction of the High Court. However, Parliament may regulate the procedure by, for example, imposing a time limit within which an applicant must seek relief, provided this is not in substance a prohibition on review.
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