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Dear Mr Wilkins
National Legal Profession Reform - Regulatory Framework discussion paper
I refer to the “Response to Taskforce Discussion Paper on the Regulatory Framework” dated 28 January 2010 which was submitted by Harold Cottee on behalf of various members of the Consultative Group.
LLFG supports a number of the points made in that response.  However, there are a number of points in relation to which LLFG takes a different view from the views expressed in the response.  I set out below the areas in which LLFG’s views differs from those in the response.  The paragraph numbers below correspond to the numbering in the response.
1 Noted.
2 Noted.

3 While we agree that a national board should have the functions listed in this paragraph, we submit that the board should have broad supervisory functions and that the board’s functions should not be limited to those listed in 3.1 - 3.3.  See also our comments in relation to paragraph 6.
4 Agreed.

5 We believe there is a strong case for a separate national ombudsman.  For the proposed reforms to be meaningful and to achieve their objectives, it is important that we have a truly national and uniform approach to regulation and its enforcement.  We believe that a nationally consistent approach to complaints-handling will not be achieved without a responsible national body, even if functions are initially delegated to existing local bodies.
While we appreciate that as a practical matter it will be necessary for existing state/territory regulatory bodies to continue to play an active role in the regulatory framework, we believe that this should be part of a transition plan towards a national organisational structure.  The transition also needs to rationalise the number of regulatory bodies that exist in each of the states/territories.  This should be monitored as part of the review discussed in paragraph 9.

There are also efficiencies and consumer benefits to be gained from having a single national complaints handling body to which multi-jurisdictional law practices can refer consumers as part of their disclosure obligations (eg one postal address, one email address, one telephone number), even if the national body then delegates the handling of the complaint.
6 We do not agree with the proposition that decision-making powers in relation to the day-to-day application of regulation, and the powers listed in this paragraph, be left to the local bodies to whom those functions are devolved by local legislatures.  Again, to achieve efficiencies and uniformity from a national system, we submit that functions should be vested in a national body to the maximum extent, and delegated as appropriate to local bodies.  We see no reason why a national body should not have the powers in 6.1 - 6.5 (eg the power to receive admission applications and issue compliance certificates).  The suggested approach does not deal with the inefficiencies of multi-jurisdictional law firms having to deal with multiple local bodies (such as in the case of admissions and trust accounts and where a complaint relates to more than one jurisdiction).
To achieve the reform objectives, it is critical to avoid the confusion and inefficiency of the current system of multiple regulators with different functions and powers.
7 We submit that, in the interests of national uniformity, local regulators should be delegates of the national regulator, rather than exercise functions in their own right.  It will also be necessary to have a mechanism for ensuring uniform compliance by the local bodies with the national rules.  In theory this could be done by all or any of the following: enabling the national board to make further rules where there is an inconsistent application by a local body; enabling the national board to over-ride decisions by local bodies; giving the board the power to withdraw a local body’s delegation.  Ultimately we favour the board being given a combination of powers (with appropriate safeguards).  In particular, it is important that the board have the power to over-ride decisions by local bodies.  While the Consultative Group has discussed other possible approaches (such as a possible transitional measure under which the board’s supervisory powers are limited to the power to make further rules), we believe that the power to over-ride would more effectively achieve national uniformity of regulation and application of that regulation.
8 We agree that matters of principle should be contained in the legislation rather than the subject of a rule-making power vested in the board.  We do not think it appropriate that, in pursuing the aim of simplifying the legislation, material legislative provisions are left to be determined by rules made by the board.
However, it is not clear whether the comments in paragraph 8 imply that rule-making powers should remain with the states/territories to the extent they are not vested in the board.  If that is the intention, we submit that it is critical that rule-making powers are vested solely in the board and that it is clear that the rules are intended to cover the field, so that there is no scope for individual states/territories to develop their own rules.  Any rule-making by individual states/territories will make it impossible to achieve national uniformity.
8.1 Agreed.

8.2 Agreed.

8.3 Agreed.  However, this should not be taken as leaving scope for individual states/territories to make their own rules or adopt their own processes.

8.4 Agreed, except that we believe the professional conduct rules (and amendments) should be made by the national board on the recommendation of the LCA or ABA, rather than the other way around.  We also repeat the point that matters of principle or material legislative provisions should be addressed in the legislation rather than through the rules.
8.5 Agreed.
9 We agree with the proposal that the effectiveness of the regulatory framework should be reviewed after a period.  We submit that the review should be focused on considering further opportunities to streamline processes and re-allocate resources to achieve greater efficiencies and enhance the national operation of the scheme.  For example, over time there may be further opportunities to allocate resources nationally based on need and efficiency rather than on territorial considerations.
10 Agreed.  We emphasise the need for law firms to have sufficient time (at least 6 months) to enable them to make the system, documentation and other changes necessary to implement the changes.
11 Agreed.

12 Noted.
We would welcome the opportunity to discuss any of these matters with you or to provide further information to assist the reform process
Yours sincerely
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