
Meeting Outcomes – 14 October 2009
Attendees: Michael Lavarch (Chair), Tony Abbott, John Briton, Carolyn Bond, Barbara Bradshaw, Harold Cottee, Rob Cornall, Ro Coroneos, Bruce Cutler (for Robert Milliner), Andrew Grech, Martyn Hagan, Steven Penglis, Philip Selth, Peta Spender, Dudley Stow, Murray Tobias, Stuart Westgarth (for Joe Catanzariti), 
Laurie Glanfield (Taskforce), Kerin Leonard (Working Group).
Apologies: Noela L’Estrange, Andrew Phelan
Please note: Members of the Consultative Group were speaking on their own behalf and in their personal capacity.  This is a general record of discussions and no resolutions were made.  This note also includes comments on the framework paper from Consultative Group members that were not discussed at the meeting.
Status of the Project

· The meeting was joined by Taskforce member, Laurie Glanfield, who provided a briefing on the Taskforce’s work.  It was noted:
· The Taskforce has circulated a framework paper for comment.

· The Taskforce is developing papers addressing specific areas of regulation for consideration by the Consultative Group.  The next papers expected are on costs/billing, trust money and trust accounts, and the complaints system including Ombudsman.
· Papers from the Taskforce are provided for the purposes of consultation and they will not be the documents that go to the Council of Australian Governments (COAG).  COAG will be given draft legislation, a Regulation Impact Statement, and a report from the Taskforce.
· A final draft of the legislation is due with COAG by 30 April 2010.

Comments from the Consultative Group on Proposed Regulatory Framework
General comments

· The Consultative Group would find further discussion about problems in the current system useful, particularly as the Taskforce moves through the different areas of regulation.

· It was noted that the aims set out in the framework paper relate solely to the aims behind the regulatory structures.  The Consultative Group would welcome higher level aims/objectives being set out in the legislation.  The UK legislation provides a useful example of this.

· In terms of aims of the regulatory structure, the Consultative Group would add the aim of facilitating international legal services and the movement of practitioners internationally to the current list.

· The new regime should also cost less.  It is important to aim for a system that is cost effective, not just effective.

· There are efficiencies to be found in reducing the double-handling of matters.

· The cost of regulation on the profession is something the Taskforce will need to bear in mind.  This is not something that will be captured in the current funding analysis survey.

· Currently, a large number of senior members of the profession contribute to regulatory work for free.  The cost of moving these services away from the profession or away from the local level is likely to lead to a loss of this voluntary contribution to the system.  This is not something that can be valued easily in dollar-terms, but needs to be taken into account as its loss may increase costs in any new arrangements.  This relates to a broader point about the role of the profession.  In this process, it is important that we don’t forget all the positive things about the profession and the importance of being a profession.

· One member of the Group thought it would be useful for there to be clarity about what is the legal profession/what are the legal services that are being regulated.  For example, the UK legislation regulates a much broader range of activities than Australia’s legal profession acts do.  It was also acknowledged that this might be too difficult in our context.

· Some members of the Group pointed out that it would be useful to see the same language used in every State and Territory to describe regulatory bodies.  We can’t discount the cultural significance of this, nor the usefulness for consumers.

Proposed framework as a whole

· The Consultative Group was in broad agreement with the framework proposed by the Taskforce.  Two members of the Group wanted to keep an open mind about Model 3 (a standard-setter only) until they know more about funding and the detail about proposed roles.  

The Board

· It was suggested that the Council of Chief Justices should have a representative/be able to nominate a member of the Board.  There was also support for the suggestion that appointments to the Board should only be made after consultation with at least the President of the Law Council of Australia.  It was also noted that it would be useful to include someone on the Board with skills in legal practice management.

· There should be uniform national rules.  We need to be careful in the wording used that we don’t leave room for people to start making changes in each jurisdiction.

· The Board needs to set clear national rules, not minimum standards that States and Territories can add to.

· It was also agreed that the new system should not adopt the lowest common denominator in standards.

· The Board will need a CEO, but otherwise the Secretariat to the Board should be small.

· The Group strongly endorsed the idea of a national register/database.

· There was some discussion about the different choices that could be made within this model.  On the one hand, the Board could have a presence or local office in each jurisdiction; on the other hand it could completely delegate anything beyond standard-setting to existing State and Territory bodies.  There was also discussion about whether the Board (and the Ombudsman) should be required to delegate functions to State and Territory bodies (rather than given the option to delegate).  Some members of the Group felt that it was not such a stark choice of all or nothing being delegated, but the issue could be considered more as a spectrum of involvement.  There may be some issues that would be more appropriately dealt with centrally or by one State, such as decisions about the admission of foreign-qualified lawyers.  Some members of the Group also felt that having the choice to delegate was important so that the national bodies could maintain an oversight role, and take on matters where there is a conflict of interest, or where there is not a body in the jurisdiction that could take on the role or meet relevant standards.  However, the majority felt that implementation of the standards and polices ought to be through delegation to State and Territory bodies and not undertaken by the national body itself, otherwise there was the risk that an expensive bureaucracy, remote from the people with whom it was dealing, and duplicating state regulatory agencies, will be created.
· The majority favoured the Board having an oversight/monitoring role, but noted that it will be important to restrain the role of any new ‘national’ bodies.  It will also be important to have someone who could ensure that the same conduct was not being dealt with differently, or by different bodies in different States at the same time.  
· Some members of the Group questioned why practising certificates could not be issued centrally and noted that there would be efficiency savings in doing this.  However, it was also noted that issue and renewal of practising certificates was not always simply a form-filling exercise, and sometimes young practitioners and small firms needed local help with compliance with technicalities including conditions as to practice and further training on certificates, and continuing professional development and profession indemnity insurance requirements.  The majority of members also felt that the Law Societies and Bar Associations would be strongly opposed to this and see it as an important part of the societies keeping in touch with the local profession.  It is also important that the conditions imposed on practising certificates are done locally by those who have a much closer knowledge of the practitioner and necessary conditions.  Whatever happens, there should be a central registry.
· The degree to which decision-making about admissions and practising certificates could be centralised would need to take into account costs and political realities.  Whatever the decision, there should be consistent practices/forms between decision-makers across Australia and the Legal Services Board should not become a massive body dealing with decision-making in relation to admissions and practising certificates.  Some members of the Group felt that it should be a purely standard-setting body.
· The Group agreed that there should be a uniform approach to the accreditation of university courses and law schools. One option would be for this to be done by the Council of Law Deans (CALD), with oversight by the National Board.  There was agreement that at the very least, one standard methodology should be applied around the country.

· One of the lessons to be learned from the Model Bill process is that regulatory structures and the funding of regulation matters.

· Members of the Group also noted that it was important when reviewing PII arrangements to connect professional indemnity questions with risk management.

· Members of the Group were also keen to ensure that we don’t lose the opportunity to get good quality data out of this process to help with risk assessment and preventative systems.

The Ombudsman
· Some members of the Group queried whether the creation of a National Legal Services Ombudsman would add another layer to the regulatory system with little benefit.  There was some discussion about why complaints should be singled out from the broader regulatory system: why is the Board not setting standards and having an oversight role in this area as in any other?  Others felt that this role is important in recognition of the significant public interest in having an effective and independent mechanism for dealing with complaints, and to separate standards setting from standards monitoring and implementation.  The National Ombudsman would have an oversight role and in particular decide where complaints that cross jurisdictions should be dealt with.  Again, members of the Group were keen to see regulatory activities carried out through State and Territory bodies on the ground.
· There was broad support for the idea that the system for dealing with complaints should enable complaints to be made about, not only individual lawyers, but also law firms.

· There was support for the idea that all law firm principals should be obliged in the same way that legal practitioner directors of incorporated legal practices are obliged to ensure that their firms have appropriate management systems to support ethical service delivery, and that not only ILPs, but all law firms, should be subject to compliance audits, subject to the principle of proportionality.  Others have pointed out that there is no need for an obligation of this nature, because the conduct rules already effectively mandate this.  There are also concerns about general expressions like ‘appropriate management systems’ and ‘ethical service delivery’, which allow room for different regulators to have very different views about what is required.  

· There was some support for the proposal that the complaints-handling, trust account investigation and compliance auditing functions should be consolidated in the one regulatory body, to ensure that information is shared to enable regulatory interventions to be better targeted and more preventative and capacity-building in character.  However, other members of the Group disagreed and argued the importance of keeping the functions separate and independent, noting issues of confidentiality.  
There are questions about where appropriate expertise can be found to undertake these roles and whether we would be expecting too much of an Ombudsman were all of these functions to be bestowed on the one body. There are also significant secrecy and liability constraints associated with the functions they perform.  For example, the Law Society’s trust account inspection function in South Australia is a mixed inspection-education type function.  The aim is to promote compliance as well as discover irregularities.  The Law Society’s trust account inspectors are also educators in the Law Society’s Practical Legal Training program for young practitioners.  They receive many questions and requests for assistance from young and old practitioners, apart from trust account inspections.  The effectiveness of the inspectors’ role in promoting compliance would be reduced if these functions were performed by a body, the complaints-handling body, which is an entity perceived as having a dominant prosecutorial or complaints-oriented function.  For these reasons, some members felt that these roles would be better placed with the Board for standard-setting and with its delegates in the States and Territories for work on the ground.
· There is a general question about how administrative decisions would be reviewed in the new system.  The interaction between complaints-handlers and government ombudsmen at the state and commonwealth level requires careful consideration to ensure consistency of practice across jurisdictions.

· One member of the Group asked whether we need to consider how we label ‘consumer’ complaints if ten per cent of complaints are from fellow practitioners.

· A member of the Group also noted that it would be helpful for all States and Territories to have a consistent approach to whether matters go to a court or tribunals and for these bodies to have consistent practices and procedures.  However, it was also recognised that these bodies play broader roles and there are other interests involved.

Requests
· The Consultative Group would like a copy of the funding report from ACIL Tasman when it is completed.

· The Group would like to see the Taskforce consider the following issues as part of this process: advertising (recognising that in some States specific rules about lawyers and advertising have been moved into other Acts); conditional cost agreements; practising certificates for in-house and government lawyers.

· The Consultative Group would welcome information on: 

· the inter-governmental agreement and legislative underpinnings of the national energy law, and

· the profile of complaints made about lawyers.

Next steps

· The Consultative Group is expecting more material from the Taskforce by the beginning of November.

· The next meeting of the Consultative Group will be in Sydney on 17 November 2009.  Taskforce members will again be invited to attend.
National Legal Profession Reform Consultative Group
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