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Chapter Fourteen

Summary of legal steps 
in acquisition

Federation was a highly significant event in the story of the Australian territories. 
While in the nineteenth century individual colonies, and Queensland in 
particular, had pressed for British annexation and for territories to be transferred 

to them, it was only when it became clear that those colonies were preparing to federate 
that the United Kingdom was prepared to consider transfers.

Constitutional machinery

Section 122 of the Australian Constitution provides that:

The Parliament may make laws for the government of any territory surrendered by any 

State to and accepted by the Commonwealth, or of any territory placed by the Queen 

under the authority of and accepted by the Commonwealth, or otherwise acquired 

by the Commonwealth, and may allow the representation of such territory in either 

House of the Parliament to the extent and on the terms which it thinks fit.

As we have seen, s. 122 has been central to the acquisition by Australia of its 
external territories. The territories were either acquired from the United Kingdom 
under s. 122 or were ‘otherwise acquired’ under, and pursuant to, that section (as in 
the case of Heard Island and McDonald Islands and the Coral Sea Islands), or were 
administered under that section by virtue of a mandate or trust conferred upon the 
United Kingdom. (There is a view that the mandated/trust territory of Nauru was 
administered under the external affairs power in s. 51 xxiv of the Constitution.)

Another mechanism that could have been used to enable Australia to acquire 
new territory was the United Kingdom’s Colonial Boundaries Act 1895, which enabled 
the boundaries of colonies to be altered and which was extended to the newly formed 
Commonwealth at Federation. This piece of legislation became outdated fairly quickly 
as Australia started to develop its international identity.
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While s. 122 was used as the means of acquisition from 1906 to 1969, during that 
time Australia gradually emerged as an international entity. As well, the legal steps 
associated with each acquisition varied.

International sovereignty considerations

The action of annexation by proclamation and occupation of unclaimed parts of the 
world only has an international legal basis if the international community is prepared 
to accept such annexation. The action is a display of effective control and authority 
by the state claiming sovereignty. If that sovereignty is accepted internationally, the 
state may deal as it sees fit with the place or transfer its sovereignty over the territory 
to another state.

In the nineteenth and early twentieth centuries, the United Kingdom and other 
powerful sovereign countries could confidently assert sovereignty over ‘unclaimed’ 
parts of the world. A possible exception was Antarctica, where all national claims to 
portions of that continent were challenged after World War II by the United States, 
which itself had made no claim, resulting in the establishment of an international 
treaty under which no claim of exclusivity was permitted (that is, no country may 
exclude another from access to its area).

Australia’s international identity as a ‘newborn’ nation at Federation was as part of 
the British Empire with a Crown which was considered to be indissoluble. Because of 
this, and despite the ‘otherwise acquired’ wording of s. 122, Australia could not have 
acquired territory as an independent sovereign nation at that time. Nor could Australia 
have entered into treaties or international agreements on its own, or on behalf of its 
territories, without the authority of the British Government.

Notwithstanding this, during Australia’s ‘teenage’ years at the 1919 Versailles peace 
talks, and later at the 1923, 1926 and 1930 Imperial Conferences, the United Kingdom 
was keen to promote Australia’s (and other dominions’) separate representation and 
burgeoning international status. Each dominion signed the Treaty of Versailles as 
a separate and independent entity. The Balfour Declaration issued after the 1926 
Imperial Conference stated that the dominions were ‘autonomous communities within 
the British Empire equal in status, in no way subordinate one to another in any aspect 
of their domestic or external affairs, though united by a common allegiance to the 
Crown and freely associated as members of the British Commonwealth of Nations’.

The Statute of Westminster, enacted in 1931, reflected provisions agreed at the 
Imperial Conferences of 1926 and 1930. The statute provided that no British Act of 
Parliament could apply to Australia unless Australia requested and consented that it 
should. The statute also provided that, once Australia had adopted it, Australia could 
legislate with extraterritorial effect.

However, Australia was reluctant to sever the apron strings to its mother country 
too decisively. So, too, was New Zealand: its representative to the 1926 conference put 
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the view that the Balfour Declaration would only weaken the ties of Empire, which 
New Zealand wanted to be intensified.

Although Australian nationalism was a powerful force in the early years of the 
Commonwealth, as Russel Ward has put it: ‘To both [Deakin and Hughes] as to most 
of their fellow citizens up till the Second World War, positive and unquestioning loyalty 
to Throne and Empire was in no way inconsistent with an equally fervent loyalty to 
Australia: rather it was a condition of it.’1

It was only in 1942, during World War II, that Australia decided to legislate to 
adopt the Statute of Westminster to support its independent declarations of war and 
put beyond doubt its separate international status. The statute was applied on and from 
3 September 1939. From that date, Australia was unarguably a sovereign nation.

Even in the 1950s and 1960s, Australia was diffident about claiming sovereignty 
in the acquisition of the Heard and McDonald Islands and the Coral Sea Islands. It 
was nevertheless confident that British claims of sovereignty over the other places 
transferred to Australia were unlikely to be challenged. Also, as we have seen in 
relation to the Cocos (Keeling) Islands, the British view was that the transfer was only 
from His Majesty’s Government in the United Kingdom to His Majesty’s Government 
in the Commonwealth of Australia—the islands remained under the Crown. The 
Cocos Islanders were told that, on transfer, the government would be different but 
the King would be the same.*

From Federation until only a few decades ago, Australia was maturing as an 
independent nation. It was against this background that Australia acquired its external 
territories.

Acquisition processes

The acquisition processes in relation to each of the territories was as follows.
The United Kingdom had either already asserted sovereignty over the place 

Australia was offered (Norfolk Island and Ashmore and Cartier Islands) or Australia 
had sought (Antarctica, Cocos Islands and Christmas Island), or it took action to 
assert sovereignty (Papua).

In all these cases, the United Kingdom then took steps, which varied from case to 
case, to have the Crown place the territory under the authority of the Commonwealth. 
In one case (Heard Island and McDonald Islands), the United Kingdom was less 
certain of its sovereignty but nevertheless exchanged notes with Australia recognising 
that any claim it had to the place was, because of Australian occupation and subsequent 
legislation, firmly within Australia’s authority. In another case (the Coral Sea Islands), 
the United Kingdom stated that it did not claim any right or interest inconsistent with 

*	 See also Solicitor-General Bailey’s comments in relation to the transfer of Christmas Island in 
Chapter Twelve.
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Australia’s exercise of sovereign authority. The latter two territories were ‘otherwise 
acquired’ under s. 122.

Australia sought British annexation of Papua, which was achieved by proclamation 
and occupation in 1888. The Australian Parliament resolved in 1901 to accept 
transfer of the territory if the United Kingdom was willing to transfer it. The British 
Government agreed and Letters Patent to that end were issued in 1902, subject to 
Australia passing an acceptance Act. Such an Act was passed in 1905, and by Governor-
General’s proclamation the Letters Patent and the Act came into effect on 1 September 
1906.

The Kingdom of Great Britain annexed Norfolk Island on 5 March 1788. In 1896, 
the United Kingdom offered to transfer the island to the colony of New South Wales 
or to the Federation of Australia, should the Australian colonies federate. Australia 
agreed in 1902, and in 1913 enacted an acceptance Act. A British order-in-council 
issued in 1914 under the Australian Waste Lands Act 1855 (UK). The date of effect of 
the Act and the operation of the order-in-council were proclaimed by the Governor-
General as 1 July 1914.

The United Kingdom asserted sovereignty over the Ashmore and Cartier Islands in 
1878 and 1909 and offered to transfer its title to Australia in 1924. Australia agreed and 
a United Kingdom order-in-council issued in 1931. This was followed by an Australian 
acceptance Act and Governor-General’s proclamations bringing both into effect in 
May 1934.

The United Kingdom asserted sovereignty over ‘portions’ of Antarctica in the 
nineteenth and early twentieth centuries by virtue of exploration. Proclamations were 
made in 1930 and 1931. Australia sought transfer of the ‘Australian Sector’. A British 
order-in-council asserting sovereignty issued in 1933. Australia enacted an acceptance 
Act (which did not, however, recite the United Kingdom’s prior claims) in 1933. A 
Governor-General’s proclamation brought both into effect on 24 August 1936.

In the above cases (other than Norfolk Island) the British Government took action 
by prerogative order (that is, by Letters Patent—the Crown acting alone but with 
the advice of ministers, or by order-in-council—the Crown acting in the presence of 
ministers), rather than action by enabling legislation followed by an order. The dates of 
effect or commencement of the transfer actions (the British orders and the Australian 
acceptance Acts) were proclaimed by the Governor-General.

The transfer of Norfolk Island was authorised under British enabling legislation 
(the Australian Waste Lands Act 1855 UK), and British and Australian enabling legislation 
preceded the transfers of the Cocos (Keeling) Islands and Christmas Island.

The United Kingdom proclaimed sovereignty over the Cocos (Keeling) Islands in 
1857, and by 1946 was administering them through the colony of Singapore. Australia 
sought a transfer of title in 1950, which was agreed by the United Kingdom. Because 
of the application to Australia in 1942 of the United Kingdom’s 1931 Statute of 
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Westminster, which required the consent of dominion parliaments to the application 
to them of British laws, the United Kingdom felt that the enactment by Australia of 
a ‘request and consent’ Act was needed. Australia’s legal advisers believed that this 
was unnecessary, but nevertheless Australia enacted such an Act in 1954. The United 
Kingdom then enacted the Cocos Islands Act 1955 to authorise the Crown to transfer title 
by order-in-council. Australia enacted an acceptance Act in 1955, the order-in-council 
was signed with a date of effect of 23 November 1955, and the Governor-General 
proclaimed the acceptance Act to date from the same day.

The United Kingdom proclaimed sovereignty over Christmas Island in June 1888 
and administered the island through Singapore from 1900. Australia sought transfer in 
1956 through a two‑stage process because of the imminent independence of Singapore, 
and the United Kingdom agreed. The two stages were to be the separation of the 
island from the colony of Singapore by order-in-council, and its subsequent transfer 
to Australia. As in the case of Cocos, and again in a step considered unnecessary by 
Australia’s legal advisers, Australia enacted a request and consent Act and a British 
order-in-council separating the island from Singapore was issued in December 1957. 
The United Kingdom enacted the Christmas Island Act in May 1958, and Australia 
enacted an acceptance Act in September 1958. An order-in-council was then made 
to effect transfer, the date of effect being 1 October 1958. The Governor-General 
proclaimed 1 October 1958 as the date the Act came into operation.

In neither of the Cocos Island and Christmas Island cases did the Governor-
General proclaim the dates of effect of the orders-in-council.†

The United Kingdom had assumed sovereignty of Heard Island and McDonald 
Islands in the 1920s and 1930s by earlier occupation and by the issue of leases with 
the requirement that the Union Jack be flown. Australia visited the then deserted 
islands in 1929–30 and then established occupation of them in 1947. Australia sought 
British agreement to transfer British rights to the group and the United Kingdom 
agreed. When push came to shove, however, the United Kingdom was uncertain of the 
strength of its claim to sovereignty, and transfer was effected by an exchange of notes. 
In those notes, the United Kingdom recognised that His Majesty’s Government in the 
islands had been transferred to and acquired by Australia through the establishment 
of effective Australian government administration and control since 26 December 
1947. Australia later enacted an Act to provide for the government of the territory, 
basing its authority to do so on the fact that the territory had been acquired by the 
Commonwealth (that is, not through transfer by the Queen). Australia had for the 
first time fully asserted its separate sovereignty over a place external to its boundaries. 
It seemed that it had ‘come of age’ in the international community.

†	 Australian request and consent Acts for Cocos (Keeling) Islands and Christmas Island are the only 
two Commonwealth Acts that have been passed with reference to the provisions of the Statute of 
Westminster requiring consent to the application of British legislation.
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The Commonwealth had taken a close interest the scattered Coral Sea Islands 
and reefs to the east of the Great Barrier Reef since the 1920s, occupying one island 
in 1921. It had assumed that those closer to its coastline were part of New South Wales 
and that those further out were British. When the Commonwealth began to look 
seriously at their possible acquisition in the 1950s and 1960s, it became clear that they 
were neither New South Wales islands nor ones in which the United Kingdom claimed 
any right or interest. The United Kingdom recognised, in an exchange of notes, that 
Her Majesty’s sovereignty and effective government, administration and control over 
them were exercised by the Australian Government. Australia enacted the Coral Sea 
Islands Act in September 1969, ‘otherwise acquiring’ the territory on the grounds of 
its independent actions, including occupation, thereby asserting its sovereignty.

The mandated territories—New Guinea and Nauru—were different from 
the other territories, in that neither Australia nor the United Kingdom acquired 
sovereignty in them. Australia had occupied both places after the outbreak of World 
War I at the request of the British Government. It used the argument of military 
occupation of New Guinea and Nauru to try to strengthen its negotiating position 
at the Versailles Peace Conference. In both cases, the League of Nations granted a 
mandate. In the case of New Guinea, the mandate was to ‘His Britannic Majesty to be 
exercised on his behalf by the Government of the Commonwealth of Australia’; in the 
case of Nauru, the mandate was only to ‘His Britannic Majesty’. By separate tripartite 
agreement between the United Kingdom, New Zealand and Australia, it was agreed 
that Australia would administer Nauru under the mandate on behalf of the three 
governments. After World War II, when the United Nations granted trusteeships for 
both territories, Australia was given sole authority over New Guinea and, in accordance 
with the trusteeship agreement, administered Papua in union with it. In the case of 
Nauru, Australia remained responsible only for its administration, for and on behalf 
of the other governments.

Note

1	 Russel Ward, A nation for a continent, Heineman Educational Australia, Victoria, 1977.
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Afterword

‘A federation in these seas’

Australia acquired its ten external territories within the first 70  years of the 
twentieth century in a number of ways and for a variety of reasons. From time to time, 
it seriously contemplated the possibility of acquiring more.

Social and political changes, especially in the last half of the twentieth century, 
saw methods of territorial acquisition change. And justifications for acquiring territory 
became harder to find—the ‘winds of change’ had altered the world’s attitude. 
Australia’s interest in controlling other places, and bold predictions of possible further 
acquisitions, faded and eventually became unthinkable.

In the late 1960s, as Australia was acquiring its tenth external territory, it was 
farewelling the first of the ten into independent nationhood, and within a decade it 
saw two more unite to form one independent nation. Another became self‑governing 
soon after, and the inhabitants of two more opted to be integrated into Australia. The 
remaining territories were not permanently inhabited, and remained that way. In the 
northern arc around Australia, former territories or possessions of other countries 
were also moving to separation, integration or other forms of relationship with their 
former imperial authorities.

Annexation and the lines on colonial maps drawn a century or so before usually 
paid little or no regard to the people inhabiting the places that were acquired. Often, 
people’s ethnic links were severed, or ethnically disparate groups were thrown together 
by the requirements of colonial administration.

In the days of the United Kingdom’s territorial acquisitions and transfers to 
Australia, there was little consultation with the people whose lands and ways of life were 
being altered and whose resource bases were being used up or depleted. Paternalism 
abounded—for the most part, the colonialists were sure that their intentions for the 
wellbeing of those affected were driven by the highest ideals of humanity. Inhabitants’ 
views were either not sought or, when expressed, were either merely noted or seen as 
irrelevant and ignored. And yet, in each case, Australia’s acquisition was to permanently 
alter their lives and the places where they lived.

When Australia was settled by Europeans, they brought with them a form of 
democratic government that had been in development in Britain for a millennium. 
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That form was, and is, in a state of flux. Citizens of former colonial powers often expect 
countries emerging from colonial rule to adopt immediately, or within a generation 
or two, forms of democratic political and social life similar to their own. That often 
turns out to be a fond hope, in the absence of patience, time and understanding.

Do Australia and Australians have obligations to the places we acquired as external 
territories? If so, what are they? Some territories are now independent: does Australia 
have continuing obligations to those as well? How might any obligations best be 
discharged?

Section 51 xxx of the Australian Constitution gives the federal government power 
to make laws concerning ‘the relations of the Commonwealth with the islands of the 
Pacific’. That provision, inserted when acquisition was all the rage, is perhaps a useful 
head of power to complement Australia’s foreign affairs powers to assist the people of 
the region in the twenty‑first century.

Since World War II, Australia has been at the forefront of regional cooperation 
in the Pacific as an instigator of regional political, social and economic commissions 
and forums and in unilateral and multilateral aid programs. But is something more 
needed? And are we going about it the right way?

One commentator has suggested that recent Australian views of South Pacific 
countries have shifted from earlier depictions of either paradise or hell to a new 
‘doomsdayism’. That image has its provenance in:

[the] heartland of western ‘rational’ thinking’… western social, political, cultural and 

economic values which influence Australian views of the South Pacific as being ‘the 

eye of the Asia–Pacific cyclone’; a backwater in danger of falling off the map.1

Without question, the attempted application of western values to the islands has 
not been universally successful. It is heartening to see that Australia has recently 
begun to take steps to establish more considerate and understanding relationships 
with its island neighbours.

A century ago, Australia saw the great threats in the Pacific and Indian oceans 
in an essentially one‑sided way: they affected our security, our trade and our 
communications. A hundred years later, the threats are to the islands themselves—
economic globalisation, climate change and a global financial crisis. Australia is 
geographically well‑placed to play an important role in helping island nations and 
communities deal with these problems.

As the title for this book, I have used a quote from one of the earliest expressions 
of federal aspirations for the islands of the Pacific. ‘A federation in these seas’ was a 
grand concept in 1901, driven by hopes for mutual protection and benefit for all. At 
about the same time as Australian Prime Minister Edmund Barton was imagining a 
federation in these seas, New Zealand was also contemplating a federation with Hawaii, 
Fiji, Tonga, Samoa and the Cook Islands. While that did not eventuate, New Zealand 
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annexed the Cook Islands in 1901 and Niue in 1905, with the approval of the United 
Kingdom. Western Samoa, held under mandate by New Zealand, became independent 
in 1962. The Cook Islands formed a free association with New Zealand in 1965.

However, despite a curious 1960s rumour of a possible Pacific Island federation 
that circulated at the United Nations Trusteeship Council meeting dealing with Nauru 
(see p. 176) and Hughes’ 1920 annotation to the map copied at pp. 66 and 67, the 
oceanic federation was never more than a dream that faded in the face of political 
and social developments in the island nations and elsewhere.

With the growth of economic and political super powers, uncertain economic 
times, and with climate change and its implications for sea‑level rise, is it possible that 
these former colonial outposts, standing on their own feet, might now need, and be 
able, and want, to work towards a common approach to face such challenges? Perhaps 
in closer association with New Zealand and Australia?

Perhaps in a federation in these seas?

Note

1	 Greg Fry, Research School of Pacific and Asian Studies, Australian National University, 
‘Framing the islands: Knowledge and power in changing Australian images of “the 
South Pacific”’, The Contemporary Pacific, 1997, vol. 9, quoted by Dr Regis Stella in 
Building a nation in Papua New Guinea. Views of the post-independence generation—PNG in 
the new millennium: some troubled homecoming, Pandanus Books, The Australian National 
University, 2003.
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Appendix 1

The Federation Star

In October 1967, during an appropriation debate in the Australian Parliament, 
Sam Benson (Member for Batman), raised the subject of what was then the Territory 
of Papua and New Guinea.

He referred to current talk about the territory and to the various suggestions 
being put forward about its possible future status, and particularly about whether it 
should be granted independence. He noted that:

Much effort has gone into Papua—in its founding and in naming it as part of Australia. 

We have altered the six pointed Commonwealth star on our flag to a seven pointed 

star to include the Territory of Papua.1

After Federation, the design for the Australian Flag was drawn up after a 
competition. The final design, which embodied ideas from a number of the 
prizewinners, was adopted by warrant signed by King Edward VII in 1902. The flag 
had seven points in each of the four large stars representing the Southern Cross, five 
in the small star in the cross, and a six‑pointed star directly below the Union Jack. 
The six‑pointed star, described as the ‘Federation Star’, symbolised the six states that 
had federated.

After the Commonwealth acquired the Territory of Papua in 1906 and had 
begun the process of assuming direct control of the Northern Territory from South 
Australia in 1907, a seventh point was added to the Federation Star to represent all 
the territories.

The new design for the flag was formally notified on 3 October 1908.2

notes

1	 CPD, HR, Vol. 57, 4 October 1967 p. 1695.
2	 Commonwealth of Australia Gazette No. 65 of 19 December 1908.
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Appendix 2

 Law of the Sea— 
an unexpected bounty

All Australia’s external territories, with the exception of the Coral Sea Islands, 
were acquired before 1960. At that time, international law recognised that each 
nation‑state had sovereignty over the sea and seabed adjacent to its shores to 

at least 3 nautical miles—which was sufficient to prevent cannonball damage from 
marauding navies. However, the view later emerged that a 12 nautical mile limit, or even 
greater, was justifiable, at least for the purpose of regulating fisheries, and that rights to 
seabed (continental shelf) resources extended much further.

In 1958, four international conventions on the law of the sea were adopted at Geneva. 
The conventions covered the territorial sea and the contiguous zone; the high seas; 
fishing and conservation of living resources of the high seas; and the continental shelf.

A decade or so later began a series of international conferences that were concerned 
with rights to offshore air space, sea, seabed and sub‑soil. In January 1968, Australia 
proclaimed a 12 mile fishing zone round its external territories.

The conferences led to the Third United Nations Conference on the Law of the Sea, 
which met from 1973 to 1982. The conference produced the United Nations Convention 
on the Law of the Sea (UNCLOS), which was signed in 1982 and entered into force on 
16 November 1994.

The question of whether it was the Australian states or the Commonwealth which had 
sovereignty over the seas adjacent to Australia had been the subject of some disputation 
since Federation. It gained momentum as offshore rights gained prominence.

Sir Percy Spender, one‑time President of the International Court of Justice, was 
quoted in 1969 as being of the view that the territorial boundaries of the Australian states 
ended at the low‑water mark and that sovereignty over the seas bordering Australia was 
vested exclusively in the Commonwealth.1

The then Leader of the Opposition, Gough Whitlam, expressed a different view in 
parliament:

The States in fact with federation achieved no more status than they had last century 

when they were British colonies and their writ did not run on the sea, beneath the sea, 

on the continental shelf, on the sea bed or below the sea bed from any more than three 

miles from low water mark.2
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This matter was settled in 1976 when the High Court confirmed in the Seas and 
Submerged Lands Case that areas beyond low-water mark were beyond state limits.3 To 
sort out the subsequent jurisdictional tangle, the Fraser Government arrived at the 
‘Offshore Constitutional Settlement’. This vests title to the 3-mile zone in the states 
and confirms their power to legislate for that area. Beyond that limit, regulation 
of fisheries, seabed exploitation and other matters over which Australia has control 
fall under Commonwealth legislation. Arrangements have been adopted to ensure 
cooperation between the Commonwealth and the relevant adjacent state.

The following extracts of Articles from UNCLOS illustrate the potentially 
enormous economic bounty Australia gained from the application of this international 
law to its external territories:

Article 121. All islands shall have the same entitlements to territorial sea, exclusive 

economic zones (EEZs) or continental shelf as other land territory.

Article 2. The sovereignty of a coastal state extends to its territorial sea.

Article 56. In the EEZ the coastal state has

1(a) Sovereign rights for the purpose of exploring, conserving and managing the 

natural resources, whether living or non‑living, of the waters superadjacent to the 

seabed and of the seabed and its subsoil, and with regard to other activities for the 

economic exploitation and exploration of the zone, such as the production of energy 

from the water, currents and winds.

2 … with due regard to the rights and duties of other states.

Australia and other broad-shelf states had argued successfully that, if a state’s 
continental shelf extended beyond its EEZ, the state’s seabed rights would extend to 
the continental shelf limits.

Australia, like other countries, accepts the concept of delimitation where two EEZs 
of adjacent or opposite countries overlap. In such cases, a median or equidistant line 
is drawn to divide the limits of each state’s sovereignty, unless ‘special circumstances’ 
require some other approach.

Thus the outposts of Australia’s territorial acquisitions were enveloped in a 200 
nautical mile EEZ ‘bubble’—an economic windfall for Australia that was not remotely 
contemplated at the time of their acquisition.

notes

1	 CPD, HR, Vol. 63, 22/23 May 1969, p. 2231
2	 CPD, HR, Vol. 64, 13 August 1969, p. 242.
3	 New South Wales v Commonwealth (1976) 135 CLR 337.
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