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         1       <ZENA JUDY ARMSTRONG, on former affirmation:      [10.15am]


         2


         3       <EXAMINATION BY MR AGIUS CONTINUING:


         4


         5       MR AGIUS:   Q.   Ms Armstrong, yesterday I was asking you


         6       some questions about exhibit 599, which was the summary of


         7       your interview with the IIC investigators on 25 February


         8       2005.  Could we bring up DFT.0001.0345.  In the second-last


         9       paragraph it was recorded that you had stated that yourself


        10       and Mr Crews had been forwarded certain details of contract


        11       prices and that you and he had conducted an assessment of


        12       the value of contracts, which indicated that AWB contracts


        13       were within the range of prices of contracts awarded under


        14       the OFFP - neither at the bottom nor at the top of the


        15       contract prices.  We have this document from the Department


        16       of Foreign Affairs and Trade, and I will bring it up on the


        17       screen - DFT.0001.0085.  If you accept from me that the


        18       number at the bottom of the column on the left-hand side


        19       under the heading "Contract number" is the UN number, and


        20       that the AWB contract number for that contract is 1680.


        21       The total of the inland charges and extra fees is recorded


        22       as 53.33 Euros for that contract, with the value contracted


        23       and the quantity.


        24       A.   Yes.


        25


        26       Q.   Now, the only way in which we can understand that


        27       quantity is if that is a modified quantity after some of


        28       the wheat under that contract had already been shipped,


        29       because we know that that contract was for 500,000 tonnes,


        30       not 300,000 tonnes.  Could I just ask you to spend a moment


        31       looking at that document and then we have another breakdown


        32       on the next page.  If we go to the next page, which is


        33       0086, again it is the same list of contracts but this time


        34       the last column would appear to indicate the total price


        35       per tonne.


        36       A.   Mmm.


        37


        38       Q.   Now, I want to bring up a document that you may well


        39       have never seen - AWB.0147.0104.  Whilst that is coming up,


        40       do those two documents appear to you to evidence the


        41       comparison that you and Mr Crews undertook?


        42       A.   They certainly are a comparison, but I don't recall


        43       that these were the documents from which Mr Crews and


        44       I were working.  They may well have been, but I don't


        45       recall that the Australian figure came out at the top of


        46       the list.  My recollection is that the Australian fee was a


        47       little lower than the Russian fee, but - and this doesn't
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         1       show that.  But I do have a recollection that the


         2       Australian figure was not the highest.


         3


         4       MR AGIUS:   For the record, I will tender those two pages,


         5       DFT.0001.0085 and 0086.  It may be that my learned friend


         6       wants some of the information in relation to the line item


         7       relating to Australia kept confidential.


         8


         9       THE COMMISSIONER:   Is that a problem, Mr Judd?


        10


        11       MR AGIUS:   I ask my learned friend to consider that.


        12


        13       MR JUDD:   I think it might be a problem.  It rather


        14       distorts the evidence if the line item is maintained as


        15       confidential.


        16


        17       THE COMMISSIONER:   Yes.  I will mark it exhibit 606.


        18


        19       EXHIBIT #606 TWO PAGES OF COMPARISONS,


        20       BARCODED DFT.0001.0085-0086


        21


        22       MR AGIUS:   Q.   If we go to the first in point of time but


        23       the second email on this page, AWB.0147.0104, this was an


        24       email from the Iraqi Grain Board to Mr Hogan of the AWB


        25       after the contracts 1670 and 1680 had been agreed.  You


        26       will see in the bold type email, which is the one at the


        27       bottom of the page, that the Grain Board of Iraq set out


        28       what they considered to be the breakdown of the Euro price


        29       in the contracts.  You will see that they finish with a


        30       Euro value, total value, of 280.37 Euro, and I will just


        31       take you through the way in which that is made up.  The


        32       inland transport fee is US$51.15 per metric tonne.  There


        33       was then factored in US$2.017 cents per metric tonne to


        34       take account of the quality issue rebate, and then factored


        35       in US$8.375 to take account of a debt due to Tigris


        36       Petroleum - a debt that Tigris was recouping on behalf of


        37       BHP or, indeed, on its own behalf, having taken an


        38       assignment.  The addition of all of those matters brought


        39       one to a Euro figure of 280.37.


        40


        41       MR AGIUS:   I will tender that document, Mr Commissioner.


        42


        43       EXHIBIT #607 PAGE OF EMAILS BETWEEN DOMINIC HOGAN AND GRAIN


        44       BOARD OF IRAQ BARCODED AWB.0147.0104


        45


        46       MR AGIUS:   Q.   If we go to an AWB document relating to


        47       contract 1680, could we bring up confidential exhibit 82C,
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         1       AWB.0147.0092, and if we go to 0093, this is the breakdown


         2       of contract 1680 as the AWB had it on 12 December 2002.


         3       The total price free in truck is again 280.37 Euros, inland


         4       transport being 51.30, the CIF value then is 229.07 Euro,


         5       and the Tigris debt is 8.4 Euro.


         6


         7            Now, I have shown you those series of documents to


         8       look behind the figures that were indicated in exhibit 606,


         9       and the figures in 606, with the exception of the tonnage,


        10       would appear to equate precisely with the figures as the


        11       Iraqis saw them on 17 December 2002 in exhibit 607, if we


        12       go back to AWB.0147.0104.  Would you agree with me,


        13       Ms Armstrong - and if you accept for the basis of these


        14       questions that exhibit 606 was the breakdown of the


        15       assessment of the contracts; just accept that as a


        16       proposition for the basis of my questions, I appreciate


        17       what your evidence is about that - that it would appear,


        18       from the analysis that was done, that you were not able to


        19       identify any amount factored into the Australian contract


        20       on account of the Tigris debt.  Would you agree with that?


        21       A.   That's right.  We weren't.  We weren't aware of that


        22       issue.


        23


        24       Q.   You were not able to identify any amount that may have


        25       been factored in to the 53.33 Euro figure on account of a


        26       quality issue rebate?


        27       A.   No.


        28


        29       Q.   I think it is obvious from looking at 0086, if we go


        30       to DFT.0001.0086, which is the second page of exhibit 606,


        31       that the Australian contract price per tonne, inclusive of


        32       fees, was considerably higher than any of the other


        33       contract prices per tonne indicated on this page.


        34       A.   Yes.


        35


        36       Q.   You agree with that?


        37       A.   Yes, I agree with that.


        38


        39       Q.   One reaches a conclusion that the Australian figure is


        40       not the highest, and might perhaps be midway, only if one


        41       deducts the fees on account of inland charges and extra


        42       fees - then you have a figure of 227, which would then


        43       compare favourably with the price per tonne relating to the


        44       wheat the subject of the Indian, Russian and Pakistan


        45       contracts.


        46       A.   That's right, yes.


        47
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         1       Q.   Might that be the source of your recollection?


         2       A.   It might be, but I don't recall seeing a document -


         3       I may well have done - where the figure next to Australia


         4       was as high as it appears in this document.  My


         5       recollection very much was that the price per tonne of the


         6       Australian wheat came in under the Russian, as I have said


         7       earlier.


         8


         9       Q.   Would you accept from me that 280 - in fact 280.37 -


        10       Euros was the original contract price as notified to the


        11       United Nations?


        12       A.   Yes, because that's on the front page of the contract


        13       document and I recall that, yes.


        14


        15       Q.   And that the original value of the contract as


        16       notified to the United Nations was 147,194,250 Euro, which


        17       was equal to 500,000 tonnes plus or minus 5 per cent; at


        18       plus 5 per cent 525,000 tonnes by 280.37 Euros a metric


        19       tonne.


        20       A.   For that sort of detail I would have had to go back to


        21       the contract.  That's not something I would have in my


        22       memory.


        23


        24       Q.   I have just put on the record that that's what's on


        25       the documents and what the evidence before the inquiry


        26       otherwise indicates.


        27       A.   I do have to stress that this was a layman's


        28       assessment.


        29


        30       Q.   Yes.   I appreciate that. I was really just making the


        31       point with you that it would appear that, if exhibit 606


        32       was or is the evidence of the analysis that was undertaken,


        33       it did not include sufficient material to enable you to


        34       discover whether or not there might be hidden within the


        35       cost of the wheat per tonne other charges --


        36       A.   That's correct.


        37


        38       Q.   -- which might be caught up in either an inland


        39       transport charge or in what's described in this schedule as


        40       "extra fees"?


        41       A.   That's correct.


        42


        43       Q.   Nevertheless, do you say that you did form the opinion


        44       expressed in this summary of the interview with the IIC


        45       that, in substance, there was nothing you could find, on


        46       your assessment of the value of the contracts, which raised


        47       your suspicions?
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         1       A.   That's right.


         2


         3       Q.   What would you have done if you had found something on


         4       your assessment of the contracts which did raise your


         5       suspicions?


         6       A.   I possibly would have gone back to AWB to ask for a


         7       more detailed exposition of the figures, but I wasn't


         8       empowered to conduct any investigation.


         9


        10       Q.   Would you have raised it with anybody else within


        11       DFAT?


        12       A.   Oh, yes, I would have spoken to my superior and also


        13       perhaps to the Iraq task force interdepartmental committee.


        14


        15       Q.   What do you say to a suggestion that might be made


        16       that your interest, as you saw it, might have been to turn


        17       a blind eye to any suspicious material which you saw?


        18       A.   I would refute that.


        19


        20       Q.   Why is that?


        21       A.   I believe, as Australian public servants, we have


        22       obligations under the Australian Commonwealth Code of


        23       Conduct for public servants and also under various


        24       different legislation, if we find evidence where Australian


        25       Commonwealth officials or Australian companies might be


        26       engaged in improper activity, that we need to take the


        27       proper steps to deal with it, which I believe would involve


        28       some form of reporting, and in this case ministers were


        29       extremely focused on the matter of the reprioritisation of


        30       the wheat contracts.  They were also very concerned to


        31       ensure that our obligations as the Australian Government


        32       coalition ally were properly met, and I think if there was


        33       any suggestion that we - or that I - if I was to uncover


        34       any suggestion of improper activity in regard to United


        35       Nations - our obligations under the United Nations


        36       resolutions, I would have had a duty to pursue it, follow


        37       it up and to report it.


        38


        39       Q.   Would you have seen it in any way to be in your


        40       interest not to have disclosed any suspicious material -


        41       that is, in your own personal interest?


        42       A.   No, not at all.


        43


        44       Q.   Would you have seen it to be in any way in Australia's


        45       interest or in the interests of the Department of Foreign


        46       Affairs and Trade not to disclose any material that you saw


        47       as suspicious?
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         1       A.   Not at all.


         2


         3       Q.   Is it material that you would have kept secret from


         4       the minister - that is, taken a deliberate decision not to


         5       tell the minister?


         6       A.   Not at all, no.


         7


         8       Q.   You will appreciate I need to ask you these questions.


         9       A.   Sure.


        10


        11       Q.   I am not suggesting that you did any of these things.


        12       A.   I take my obligations and responsibilities as an


        13       Australian public servant very seriously, Mr Agius.


        14


        15       Q.   I want to move on to your first statutory declaration,


        16       which we have as exhibit 600 - DFT.0013.0003.  Could we


        17       bring that up, please.  Could we go to the second page,


        18       0004, at paragraph 10.  You refer to your notes in the


        19       third-last line.


        20


        21       MR AGIUS:   Mr Commissioner, we have those notes and we


        22       have them edited to protect the material over which AWB


        23       makes a claim for confidentiality.  I will tender the notes


        24       as edited to reflect that claim.  The edited copies are


        25       being made at the moment.


        26


        27       EXHIBIT #608 NOTES OF MS ARMSTRONG REFERRED TO IN


        28       PARAGRAPH 10 OF HER FIRST STATUTORY DECLARATION, EDITED TO


        29       PROTECT COMMERCIALLY CONFIDENTIAL MATERIAL


        30


        31       MR AGIUS:   Q.   I want to try and put the assessment that


        32       you conducted and that we have just dealt with in some


        33       temporal context.  When, to the best of your recollection,


        34       do you say that that assessment was carried out?


        35       A.   It would have been carried out around the time that


        36       the letter from Senator Daschle was circulating in


        37       Washington, as far as I can recall - so late in 2003.


        38


        39       Q.   If we go to paragraph 12 of your statement, you speak


        40       of conversation with Mr Long and you recall Mr Long saying


        41       to you words to the effect, "The contracts are now CIF -


        42       which means that AWB may need to truck to any of


        43       18 governorates."  You say:


        44


        45            I had understood the contracts to be CIF


        46            from the outset and did not at this stage


        47            fully appreciate the significance of this
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         1            statement by Mr Long.


         2


         3       What had you understood to be the situation from the


         4       outset?  You used the term "CIF".  Can you expand on that?


         5       A.   Cost, insurance and freight, so it included war risk


         6       insurance and other insurance premiums and it included


         7       freight costs as well.


         8


         9       Q.   Freight costs after discharge?


        10       A.   I have to say, Mr Agius, that I was coming to


        11       understand these terms very quickly.  I am not, as I have


        12       mentioned in my statement, a wheat trade expert, nor am


        13       I an expert in actual trade references such as CIF, FOB.


        14       I came to understand these in the course of doing this


        15       work, and I understood, though, that the contract, whether


        16       it was a CIF reference or the FIT - the free in truck


        17       reference - that somewhere in there there was an


        18       understanding that the goods would be transported to all


        19       silos and all governorates in Iraq.  Now, whether CIF -


        20       whether that all governorates, all silos reference was


        21       included in the CIF cost or in the FIT cost I was never


        22       entirely sure, but I understood that that was - all


        23       governorate, all silos was a requirement of the contract.


        24


        25       Q.   Then in paragraph 13 you set out a conversation that


        26       you had with Mr Whitwell in words to the effect as recorded


        27       in your statement.  Did you rely on your notes to be able


        28       to set that conversation out?


        29       A.   No, I do recall that conversation with Mr Whitwell.


        30


        31       Q.   Did Mr Whitwell ever tell you that AWB had in fact


        32       accepted the 10 per cent reduction in contracts that the


        33       WFP was looking for?


        34       A.   No.


        35


        36       Q.   Did he ever tell you that, in accepting the


        37       10 per cent reduction in contracts, the AWB had then asked


        38       the WFP and the UN to take into account extra costs that


        39       the AWB had, and that the result was a figure which was


        40       only slightly less than the original figure?


        41       A.   I don't recall it being put to me in that way,


        42       Mr Agius.


        43


        44       Q.   Just so that there is no misunderstanding between us,


        45       we have as exhibit 321 a facsimile from Mr Whitwell to the


        46       World Food Programme.  Could we bring up, please,


        47       AWB.0060.0317.  This is Mr Whitwell's response to a fax
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         1       that had been received concerning the contracts that needed


         2       to be renegotiated.  You will see in the first


         3       paragraph that Mr Whitwell is responding to the WFP's


         4       earlier fax of 11 September 2003, and he is responding on


         5       16 September.  Your conversation with Mr Whitwell is placed


         6       by you in October of 2003.  The part to which I want to


         7       draw your attention is the next page, 0318, and


         8       paragraph 3, "Reduction by 10 percent of contract value."


         9       Mr Whitwell says:


        10


        11            Whilst we would stress that this is


        12            extremely abnormal to consider such an


        13            arbitrary reduction in contract price we


        14            assume that this has been made as a request


        15            by the Iraqi Grain Board in consultation


        16            with the CPA and that this reduction is


        17            associated in some way with a re-evaluation


        18            of inland transport and After Sales costs.


        19            As such we agree to the reduction as long


        20            as our associated extra costs resulting


        21            from the delay in executing this contract


        22            are taken into account.


        23


        24       And then Mr Whitwell refers to the extra costs in


        25       paragraph 6 of this fax.  If we go down, there are two


        26       lines at the bottom of this page, of paragraph 6, "AWB's


        27       associated costs":


        28


        29            Whilst we agree in principle to the


        30            adjustment downwards in price we do have


        31            some significant additional costs


        32            associated with delays in executing this


        33            programme.


        34


        35       And over the page there are four dot points set out and


        36       then there is a concluding paragraph:


        37


        38            Unfortunately because we have still to


        39            finalise the actual costs of the above


        40            through executing the contracts any


        41            discussion now is based on accurate


        42            estimated costs in line with the


        43            anticipated shipment process and in total


        44            this equates to a revised contract figure


        45            including 10% reduction and AWB associated


        46            costs of approximately Euro 278.00 pmt CIF


        47            All Governorates Iraq.
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         1


         2       And which you will see is two Euros per metric tonne less


         3       than the 280 figure that appeared on the schedules that


         4       I showed you earlier today.  Now, did Mr Whitwell, in his


         5       October conversation with you, ever give you the detail


         6       that we see set out and that I have just taken you to in


         7       exhibit 321?


         8       A.   No, I don't recall he did.


         9


        10       Q.   That is, an acceptance of the 10 per cent reduction,


        11       with the addition of associated costs, bringing the


        12       contract price back up to 278 Euros per metric tonne?


        13       A.   I don't recall it being presented to me in that way,


        14       Mr Agius.


        15


        16       Q.   When you say you don't recall it being presented to


        17       you in that way, do you mean by that that, to the best of


        18       your recollection, it was not presented to you in that way?


        19       A.   To the best of my recollection, it was not presented


        20       in that way.  I understood, as I have set out in my


        21       statutory declaration, that I was being told that AWB had


        22       fought vigorously against any attempt by the WFP to reduce


        23       their contract by 10 per cent, disputing that the


        24       10 per cent was a kickback, and that WFP had agreed not to


        25       take the full 10 per cent.  That was how I understood it.


        26


        27       Q.   Now, do you have a note of this conversation with


        28       Mr Whitwell?


        29       A.   I believe I do.  October - do you have the handwritten


        30       notes or the --


        31


        32       Q.   Yes, I have both.


        33       A.   It is October 03, and it is AWB - there are three


        34       names at the top, Long, Hockey, Whitwell, with question


        35       marks.  I do recall this as being Mr Whitwell, though, and


        36       it talks about the WFP negotiations being about freight.


        37


        38       Q.   In the unedited exhibit - I have that at


        39       DFT.0018.0025, in your handwriting, and 0052 in the


        40       typescript.


        41       A.   I'm afraid I don't have a numbered document here.


        42


        43       THE COMMISSIONER:   Is this on the system, Mr Agius, do you


        44       know?


        45


        46       MR AGIUS:   I expect that it should be.


        47
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         1       THE WITNESS:   0025?


         2


         3       MR AGIUS:   Q.   0025 and 0052.  Could we bring up, please,


         4       DFT.0018.0002 at 0025.  Then we have a typescript at 0052.


         5       Can we just work through those notes.  I won't read the


         6       dollar figures per tonne, because I am not sure what has


         7       been edited out of this document, but --


         8


         9       MR CORBETT:   Commissioner, I can indicate to my learned


        10       friend that the only editing is as to those two figures


        11       that we have done which appear in the note in the left-hand


        12       column.


        13


        14       MR AGIUS:   Yes, all right.


        15


        16       Q.   Do you understand that, Ms Armstrong?


        17       A.   Yes, I do.


        18


        19       Q.   We won't read those two figures that appear about six


        20       and seven lines down in your notes.  As I read the notes,


        21       then, with the assistance of your typescript, it reads:


        22


        23            WFP negotiations - about freight


        24            - Price of wheat was pretty well what it


        25            was


        26            - Rest to do with freight - to deliver all


        27            over Iraq


        28            - Greater inland distribution costs


        29


        30       Then there is a figure per tonne:


        31


        32             - FOB price.


        33


        34       And there is a figure in Euros:


        35


        36            ...delivered price to every town in Iraq.


        37            Sometimes ship sitting there for 6 weeks


        38            waiting to unload


        39            Take 28 days to unload


        40            Rejection/spurious claims


        41            Unload put on truck


        42            Take to distribution points all over the


        43            country


        44            (Freight...


        45            Figures have been publicly cleared by Lee


        46            Schatz...Sparks Report...public comment -


        47            no kickbacks





            .21/3/06 (50)              4945     Z J ARMSTRONG (Mr Agius)


                            Transcript produced by ComputerReporters


�















         1            Emailed Matt Trewin.  Sparks Report.


         2            Policy...newsletter distributed.


         3


         4       Where does your note of your conversation with Mr Whitwell


         5       end?


         6       A.   "US Wheat Associates came back saying all


         7       in-costs...and risks etc - made same argument" - so at the


         8       end of that.  Mr Whitwell was suggesting that I should


         9       contact Matt Trewin for details about US Wheat Associates


        10       sales to Afghanistan where they were selling wheat at


        11       US$408 a tonne into Afghanistan, which was a market that


        12       AWB had assessed had comparable risks and challenges to


        13       Iraq and thought it might be useful for us to have that


        14       figure as a comparative figure in regard to the cost of


        15       providing wheat into difficult environments.


        16


        17       Q.   Well, then I will keep reading by reference to your


        18       typescript notes.  After "Matt Trewin" there is:


        19


        20            US Wheat Associates March 2001.  Newsletter


        21            article referring to growers complaints


        22            that USAID selling wheat for $408 per tonne


        23            into Afghanistan.  US Wheat Associates came


        24            back saying all-in costs (insurance


        25            premiums) and risks etc - made same


        26            argument.


        27


        28       Is that page, then, 0025, the note of your conversation


        29       with Mr Whitwell?


        30       A.   That's right, yes.


        31


        32       Q.   I see at the top of the page it is "AWB - Long/Hockey?


        33       Whitwell?  October 03".


        34       A.   Mmm.


        35


        36       Q.   What does that line indicate?


        37       A.   That at the time I was doing the transcript I wasn't


        38       able to - well, I didn't have in my note that it was in


        39       fact Mr Whitwell - that it might have been Long, Hockey or


        40       Whitwell, but my recollection is that it was Whitwell.


        41       There is an aspect of this conversation that was not


        42       recorded, and that was where - which I have included in my


        43       second statutory declaration, where Mr Whitwell and


        44       I engaged in a discussion about the extent to which the


        45       contract cost might have been reduced, and I didn't note


        46       that in this conversation, but I do recall that very


        47       clearly taking place with Mr Whitwell.
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         1


         2       Q.   In your second statutory declaration you deal with


         3       this - I have just lost my note of it.


         4       A.   In paragraph 16?


         5


         6       Q.   Could we bring up, please, DFT.0013.0026.  You say in


         7       paragraph 16, in the second line:


         8


         9            After Mr Whitwell said the words the effect


        10            of which I set out in that paragraph, he


        11            said words to the effect of, "We only had


        12            to agree to a nominal reduction.  We agreed


        13            to it but very reluctantly."


        14


        15       Now, you haven't recorded that in your first statutory


        16       declaration, although you have recorded words which contain


        17       some of that substance.  Why do we not see that sentence in


        18       your first statutory declaration?


        19       A.   Mr Agius, this happened - I was working on this issue


        20       in 2003, and at a time when work on the Iraq task force was


        21       extremely busy.  I have had my recollection, I guess,


        22       improved over the period in which I have been working on


        23       the statutory declarations by having access to documents,


        24       by going over my notes again.  That process, I think, has


        25       been what could be described as an iterative process, and I


        26       have had - at least my memory has been jogged, and so


        27       things have been - I have been recalling aspects of


        28       conversations as I have been working on these statutory


        29       declarations.


        30


        31       Q.   How long did the conversation with Mr Whitwell last?


        32       A.   Oh, I would say several minutes - maybe five,


        33       10 minutes?


        34


        35       Q.   And how would you describe your relationship with


        36       Mr Whitwell at the time?


        37       A.   I thought it was very positive.  I thought my


        38       relationships with the AWB officers that I was working with


        39       were very professional, they were cooperative.  We were


        40       working to secure the reprioritisation of wheat contracts


        41       which were of great importance to the Australian wheat


        42       grower, and I believe we dealt with each other very


        43       professionally, but also cooperatively.


        44


        45       Q.   So is it your assessment that Mr Whitwell would have


        46       understood that you were attempting to cooperate with the


        47       AWB in securing the reinstatement of the outstanding
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         1       contract?


         2       A.   Yes.  There could be no doubt, mmm.


         3


         4       Q.   Was this conversation that you had with Mr Whitwell -


         5       would it have been obvious to any third-party eavesdropper


         6       that you were in some way involved in an investigation of


         7       AWB?


         8       A.   I am sorry, could you put the question again?


         9


        10       Q.   Would any independent observer of this conversation


        11       have formed the view that you were somehow investigating


        12       AWB?


        13       A.   No.  No, I was trying to --


        14


        15       Q.   I am just trying to capture the tenor of the


        16       conversation.


        17       A.   I was trying to develop an understanding of this


        18       particular issue.  As I have said before, it was very new


        19       to me.  There was much - I had much to learn, to get across


        20       very quickly.  I was really, in this, I think, trying to


        21       draw out an understanding of the range of issues that were


        22       at play here.  Certainly it was not my intention, in asking


        23       Mr Whitwell any of this information, to be construed in any


        24       way as conducting an investigation, but I did think it was


        25       important for us to understand how the negotiation had


        26       concluded.  If there had been any hiccups in it, I think we


        27       needed to know about that.  And I was also alert at this


        28       stage, of course, that US Wheat Associates had made


        29       allegations about AWB contracts being overpriced, so of


        30       course there was that context as well in the back of my


        31       mind as I was pursuing some of these conversations, but in


        32       no way, I think, could it have been construed as an


        33       investigation.


        34


        35       Q.   Were you at this stage of a mind that there was


        36       something suspicious about the AWB's relationship with the


        37       IGB?


        38       A.   Not at all.


        39


        40       Q.   You say in your second statutory declaration that


        41       after he said to you, "We only had to agree to a nominal


        42       reduction.  We agreed to it but very reluctantly", this


        43       subject was of interest to you, as you understood, having


        44       read Captain Puckett's memorandum, that reductions of


        45       10 per cent might reflect the view of the CPA and WFP that


        46       a contract had, upon investigation, included kickbacks or


        47       the like.  What was the source of your interest in that
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         1       statement in the memorandum?


         2       A.   Of course, as government, I guess that I - against the


         3       context of Captain Puckett's memorandum and the US Wheat


         4       Associates allegations, we were alert to the possibility


         5       that Australian companies might somehow have found


         6       themselves caught up in this, although there were no


         7       allegations coming forward from the Coalition Provisional


         8       Authority that AWB was involved in this sort of activity,


         9       contrary to media reporting.  But I thought it important


        10       for us, as I said in my statutory declaration, to be alert


        11       to the possibility.


        12


        13       Q.   So you accepted what Mr Whitwell said to you, that in


        14       substance so small was the reduction in the contract price


        15       that that was confirmation of what he had said to you


        16       earlier that AWB had not paid any kickbacks?


        17       A.   I took it as that, yes.


        18


        19       Q.   And you made no further inquiry yourself?


        20       A.   Of AWB?


        21


        22       Q.   Of either AWB or, for example, of the WFP or the CPA?


        23       A.   No.


        24


        25       Q.   The World Food Programme or the coalition authority?


        26       A.   No.  I guess my anticipation had been that if there


        27       had been any problems in that regard the WFP or the


        28       Coalition Provisional Authority would perhaps have come


        29       forward to the Australian Government and conveyed that


        30       information to us themselves.


        31


        32       Q.   Now, what do you say about that?  Did the WFP or the


        33       Coalition Provisional Authority come forward to the


        34       Australian Government, through DFAT or otherwise, to your


        35       knowledge, and inform you at that time of their belief or,


        36       indeed, even suspicion that the contract had contained a


        37       kickback?


        38       A.   Yes.  That's, I guess, what I would have thought, if


        39       there had been any problems with it they might have found a


        40       way of conveying a message to us.


        41


        42       Q.   Yes, but did they?


        43       A.   No.


        44


        45       Q.   Did you take Captain's Puckett's memorandum as a way


        46       of conveying the message to you?


        47       A.   No, not at all.  The memorandum was provided to all
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         1       Coalition Provisional Authority ministerial advisers to the


         2       interim Iraqi authority.  It included no mention of any


         3       Australian contracts and no specification mention of AWB.


         4       I saw that very much as a generic advice that was being


         5       prepared across the whole range of the Oil-for-Food Program


         6       contracts.


         7


         8       Q.   Do you say that DFAT, to the best of your knowledge,


         9       never received any advice from the CPA or the World Food


        10       Programme that the contracts 1670 or 1680 had contained a


        11       kickback?


        12       A.   To the best of my understanding, we received no such


        13       advice.


        14


        15       Q.   And to the best of your knowledge beyond DFAT - and


        16       I am speaking only of your knowledge - do you say that


        17       Australia never received any such advice?


        18       A.   To the best of my knowledge, I understand that


        19       Australia received no such advice.


        20


        21       Q.   And what you received from Mr Whitwell --


        22


        23       THE COMMISSIONER:   Q.  Were you going to say something?


        24       A.   Not a problem.


        25


        26       MR AGIUS:   Q.   Do you say that Mr Whitwell denied that


        27       AWB had paid any kickbacks?


        28       A.   Yes.


        29


        30       Q.   You record Mr Whitwell as further denying that in


        31       paragraph 17 of your statutory declaration.


        32


        33       THE COMMISSIONER:   The first declaration.


        34


        35       MR AGIUS:   Q.   I am sorry, of your first statutory


        36       declaration:


        37


        38            We refused to agree to a blanket


        39            10 per cent reduction in the contract


        40            price.  We argued strongly that we've not


        41            paid any kickbacks - and this was accepted


        42            by the CPA.


        43


        44       A.   Yes.


        45


        46       Q.   I want to take you through some documents.  Could we


        47       go to DFT.0013.0038.  This is the Captain Puckett
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         1       memorandum, which appears to bear your handwriting.  Would


         2       you assist us and read what it is that you have written in


         3       that note at the top of the page?


         4       A.


         5


         6            Martin.  We will need to get quick advice


         7            to Baghdad and UNNY --


         8


         9       UN New York - that's our mission in New York --


        10


        11            and AWB.  Baghdad and UNNY should make


        12            strong representations on behalf of AWB and


        13            other OFF contracts.


        14


        15       And they are my initials.  That is my handwriting.


        16


        17       Q.   What did you have in mind by that note?


        18       A.   I thought that we should ask both our post in Baghdad


        19       and the United Nations New York to speak to their relevant


        20       interlocutors to advise them that AWB had made - given us


        21       some very - made very strong rejections of any claims that


        22       they might have paid kickbacks, and that they rejected


        23       completely, I think, the suggestion that their contracts


        24       included a 10 per cent kickback, and I also, because we


        25       were working with AWB to ensure that these wheat contracts


        26       were given due consideration in the reprioritisation


        27       process, wanted to convey the contents of this note to them


        28       so that they understood how the Coalition Provisional


        29       Authority would be approaching the prioritisation of the


        30       outstanding oil-for-food contracts.


        31


        32       Q.   And who was "Martin"?


        33       A.   Martin Walker was an officer in the Iraq task force in


        34       my unit who reported to me.


        35


        36       Q.   Do you know whether the substance of your note was


        37       followed up?


        38       A.   Yes, I believe it was.


        39


        40       MR AGIUS:   I tender DFT.0013.0038.


        41


        42       EXHIBIT #609 COPY OF EMAIL FROM MICHAEL LONG, DATED


        43       12/6/2003, BEARING MS ARMSTRONG'S HANDWRITING,


        44       BARCODED DFT.0013.0038


        45


        46       MR AGIUS:   Q.   Is the underlining yours?


        47       A.   Yes.
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         1


         2       Q.   I see that you have put a side line against


         3       paragraph II, "Identify which contracts had a kickback or


         4       surcharge (often 10%)".


         5


         6       THE COMMISSIONER:   That's on the next page, is it?


         7


         8       MR AGIUS:   Yes, at 0039.


         9


        10       Q.   Did you ever follow up on that directly yourself?


        11       A.   Follow up with --


        12


        13       Q.   AWB?


        14       A.   Oh, yes, we were talking with AWB about these claims.


        15


        16       Q.   And were you asking AWB specifically whether or not


        17       their contracts included any surcharge of 10 per cent?


        18       A.   Yes, we did.


        19


        20       Q.   You see, it occurs to me that there were two


        21       possibilities at least, if this payment was made - that it


        22       was made knowingly, or wittingly, or unwittingly.  Did you


        23       discuss with AWB the possibility that they might have


        24       unwittingly been making a 10 per cent payment - that it


        25       could have been built into the contract without their


        26       knowledge?


        27       A.   Not at this stage, no.


        28


        29       Q.   On what basis were the discussions with AWB held,


        30       then?


        31       A.   By the time this document came to us, there had been


        32       discussion in a number of different fora, and the UN


        33       Security Council, in discussing resolution 1483, had been


        34       aware, I think, of the possibility of corruption in the


        35       Oil-for-Food Program, so that was very much a part of the


        36       discussions in New York generally between governments as we


        37       moved towards the passage of security council resolution


        38       1483.  So this was not - the possibility that contracts


        39       might have included some sort of kickback to the regime was


        40       not new information by this stage.


        41


        42            When this memo was sent - it actually wasn't sent to


        43       me by Michael Long; it was passed to me from somebody in


        44       the Iraq task force who received it.  When it came to me we


        45       had been discussing with AWB US Wheat Associates'


        46       allegations - and I address some of this in my statutory


        47       declaration - which had come forward, where US Wheat
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         1       Associates had alleged that AWB contracts had been inflated


         2       and had speculated that they might have been inflated to


         3       include a kickback.  We had been speaking to the AWB about


         4       the US Wheat Associates' claims, as they came forward, and


         5       we had, at that time, a press release - and I also mention


         6       this in my statutory declaration - that had been issued by


         7       the AWB managing director, Andrew Lindberg, absolutely


         8       refuting the Wheat Associates' allegations that their


         9       contracts had been inflated to include any sort of


        10       kickbacks to the Saddam regime.


        11


        12            So this was a conversation, a discussion - an ongoing,


        13       I think, discussion - that we were having with AWB,


        14       particularly in light of US Wheat Associates, but again,


        15       when this came forward, it was referred to AWB.  Michael


        16       Long, in sending this memo to the Iraq task force,


        17       I understand, also contacted an individual on the task


        18       force and very strongly refuted the assumption, I think,


        19       that all companies that had been involved in this program


        20       had been paying kickbacks, and I mention that in my


        21       statutory declaration as well.  As I understand it, Mr Long


        22       was quite indignant that Australian companies had been


        23       lumped in with other companies that were engaged in


        24       providing commodities, products through the Oil-for-Food


        25       Program.


        26


        27       Q.   We have a report of an AWB response to US allegations.


        28       Could we bring up DFT.0013.0040.  This is dated 6 June


        29       2003, four days before the memorandum of instruction.


        30


        31       MR AGIUS:   I will tender that document, Mr Commissioner.


        32


        33       EXHIBIT #610 REPORT OF AWB RESPONSE TO US ALLEGATIONS


        34       DATED 6/6/2003, BARCODED DFT.0013.0040


        35


        36       MR AGIUS:   We have a cable of 23 June 2003.  Could we


        37       bring up DFT.0013.0041.


        38


        39       Q.   If we go to the second page of this cable, 0042, I see


        40       that in the action list the cable is directed to Ms V Owen


        41       and the Iraq task force.  May we take it, then, that you


        42       received this cable at about the time that it was sent?


        43       A.   Yes, I did.


        44


        45       Q.   And it was coming from Baghdad from Mr or Ms Venamore;


        46       is that right?


        47       A.   That's right, yes, Ms Venamore.
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         1


         2       Q.   What was the office in Baghdad from which this cable


         3       was sent?


         4       A.   That was the Australian representative office that


         5       was - well, the - I think it was called the Australian


         6       representative office, I am sorry, but it was in effect our


         7       embassy in Baghdad.  Because there was a coalition


         8       administration in place, we were not able to call it an


         9       embassy, so it was referred to as a representative office.


        10


        11       MR AGIUS:   I tender that.


        12


        13       EXHIBIT #611 CABLE FROM MS VENAMORE IN BAGHDAD,


        14       DATED 23/6/2003, BARCODED DFT.0013.0041


        15


        16       THE WITNESS:   Mr Agius, this is the response to my note to


        17       Martin Walker from Baghdad.


        18


        19       MR AGIUS:   Q.   At paragraph 5 - 0042 - it somewhat


        20       replicates the memorandum from Captain Puckett - there is


        21       recorded this:


        22


        23            Every contract since phase 9 included a


        24            kickback to the regime from between ten and


        25            nineteen percent.


        26


        27       And it goes on to say:


        28


        29            The CPA was advising ministries --


        30


        31       That would be Iraqi ministries --


        32


        33            to tell companies with contracts that the


        34            "after sales service fee", which was


        35            usually to be deposited in offshore banks,


        36            would be remitted to them.


        37


        38       That is a fairly definitive statement, Ms Armstrong - that


        39       every contract since phase 9 included a kickback.  Did it


        40       occur to you at that time that the AWB contracts should be


        41       subjected to rigorous examination?


        42       A.   By the Australian Government?


        43


        44       Q.   Yes.


        45       A.   No.


        46


        47       Q.   Did you have the capacity at that time to rigorously
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         1       examine the AWB contracts?


         2       A.   No, I didn't, and I think if we were going to do


         3       something like that to actually launch an investigation, we


         4       probably would have sought more authority.  If I could say


         5       in regard to that paragraph, while I agree it is


         6       definitive, my assessment of this cable was very much


         7       defined or led, I think, by the comment in paragraph 8,


         8       where it was made clear by the post that the office had


         9       only been recently established, that they were still very


        10       much in an establishment phase.  I took a view that that


        11       paragraph 5 statement really needed to be tested.  In light


        12       of the comments, the very firm denials that we had had from


        13       AWB, I really thought that the CPA perhaps needed to test


        14       that assumption, that they were best placed to test that


        15       assumption, and I knew that that testing of that assumption


        16       was occurring in Baghdad.


        17


        18            We couldn't see, from Canberra, how they could make


        19       such a definitive statement at this particular point in


        20       time.  The CPA was, at this time, in June, in a state of


        21       great chaos, actually.  They had only been in Baghdad a


        22       relatively short time.  Documents were only just starting


        23       to come forward.  In no way, I think, could they have made


        24       any definitive assessment of all the documents that might


        25       have been available on the Oil-for-Food Program in just two


        26       months, I think, after the coalition authorities got into


        27       Baghdad, and I really felt that that was something that we


        28       really needed to see properly tested.


        29


        30            I had an understanding, of course, that this was going


        31       to happen.  One of the things that we as a coalition


        32       partner, in concert with the Coalition Provisional


        33       Authority, were doing was going through very rigorously all


        34       the documents that were coming forward, and you might


        35       recall that initially we were looking for WMD, but we were


        36       also looking for where Saddam's assets had gone to, and in


        37       the course of all of that I felt that if there were any


        38       documents that might relate to any untoward behaviour or


        39       illegal activity on the part of Australian companies they


        40       would inevitably come forward, but I thought it was far too


        41       early for the CPA to be making categorical statements like


        42       that.


        43


        44       THE COMMISSIONER:   Q.   What's the date of this cable?


        45       A.   June, I think.


        46


        47       MR AGIUS:   23 June 2003.
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         1


         2       THE COMMISSIONER:   Yes.


         3


         4       MR AGIUS:   Q.   As at that date, Ms Armstrong, does it


         5       follow from your evidence that, aside from the receipt of


         6       the cable and knowledge of the statement that was made in


         7       it, you had not received any evidence in support of the


         8       allegation in paragraph 5?


         9       A.   We had not received any evidence.


        10


        11       Q.   And you had denials from AWB?


        12       A.   We had very strong denials from AWB.


        13


        14       Q.   Did you even have any knowledge as to what the source


        15       of any evidence might be to support paragraph 5?


        16       A.   We understood that Iraqi bureaucrats themselves were


        17       coming forward and had started coming forward after


        18       coalition - the coalition entered Baghdad.  This was a


        19       process that began soon after the coalition took Baghdad


        20       and Saddam was ousted, but clearly in June it was still


        21       very much in its early phases.  The Iraqis were great


        22       record keepers, and there was a lot of information to


        23       examine.


        24


        25       Q.   What, it was your expectation that that examination


        26       would take place in due course?


        27       A.   Yes, very much so.


        28


        29       Q.   Could we go to another DFAT document - DFT.0013.0044.


        30       This is a chain of emails.  The one at the top of the


        31       page is you forwarding Mr Whitwell's email to you to


        32       Martin Walker.  In his email to you Mr Whitwell addresses


        33       the Captain Puckett memorandum, but in so doing, as you


        34       will see at 0046, paragraph II, the third paragraph on the


        35       page, he enters no response at all to that paragraph.  Did


        36       you not think it strange that, in view of the denials that


        37       had been made to you, AWB, through Mr Whitwell, had not put


        38       in writing the denial?


        39       A.   No, I didn't.  I think I probably just saw that as


        40       having really been dealt with by others elsewhere through


        41       the Andrew Lindberg press release, and that it was being


        42       handled elsewhere.  I didn't attribute any significance to


        43       that at all.


        44


        45       MR AGIUS:   We have this email from Mr Whitwell as an


        46       exhibit in another form, and I will tender this document


        47       for completeness.  It is four pages.
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         1


         2       EXHIBIT #612 FOUR-PAGE CHAIN OF EMAILS,


         3       BARCODED DFT.0013.0044-0047


         4


         5       MR AGIUS:   Q.   Then, trying to stay in a chronology of


         6       sorts, we have Mr Lindberg's letter to US Wheat Associates,


         7       which we have as exhibit 88 - and you are familiar with


         8       that, are you not?


         9       A.   Yes, I am.


        10


        11       Q.   I won't bring that up again.  That's dated 12 June


        12       2003.  That appears to have been sent to Martin Walker


        13       under the cover of a note from Darryl Hockey -


        14       DFT.0013.0050.  I wonder if we could bring that up.  Do you


        15       recognise any of the handwriting there?


        16       A.   Yes, that is John Quinn's handwriting - oh, sorry,


        17       Martin Walker's handwriting.


        18


        19       Q.   And there is a fax tracer line on the copy of the


        20       letter that we have as exhibit 88 from Mr Lindberg to


        21       Mr Tracy, which appears to make plain that this document


        22       was the first page of a fax from Mr Hockey to Mr Walker -


        23       would that accord with your recollection - enclosing a copy


        24       of the letter to Mr Tracy at US Wheat Associates?


        25       A.   Can I see that on the screen, sorry?


        26


        27       Q.   Yes.  Do you see at the top, if we scroll down, there


        28       is a tracer line there ending in "Page 1" and the time is


        29       11:18.  If we go to the previous document, 0049, the same


        30       tracer line, page 3 at 11:18 on 17 June, and the previous


        31       document, 0048, the same tracer line, 17 June, 11:18,


        32       page 2.


        33       A.   Mmm.


        34


        35       Q.   So it would seem, then, that AWB was keeping your


        36       office in the loop in terms of its response to various


        37       allegations?


        38       A.   Very much so, yes.


        39


        40       Q.   The next document we have is a cable, DFT.0013.0051,


        41       of 22 October 2003.  This is from Washington.  It seems to


        42       have been sent to Canberra with - is that a copy to the


        43       Baghdad representative office?


        44       A.   Yes, that's right.


        45


        46       Q.   If we go to the second page, 0052, under "Action",


        47       there is a reference to the Iraq task force.  May we take
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         1       it that you would have seen this document on or about


         2       22 October 2003?


         3       A.   Yes, I did.


         4


         5       MR AGIUS:   I tender that cable.


         6


         7       EXHIBIT #613 CABLE FROM WASHINGTON TO CANBERRA DATED


         8       22/10/2003, BARCODED DFT.0013.0051-0052


         9


        10       MR AGIUS:   Q.   Then this is a cable to Washington, copied


        11       to Baghdad, from Canberra.  Can we bring up, please,


        12       DFT.0013.0054.  If we go to the third page, 0056, can you


        13       determine who was the author --


        14       A.   I authored this, Mr Agius.


        15


        16       MR AGIUS:   I tender that cable.


        17


        18       EXHIBIT #614 CABLE TO WASHINGTON, COPIED TO BAGHDAD, FROM


        19       CANBERRA, BARCODED DFT.0013.0054


        20


        21       MR AGIUS:   Q.   You record at the bottom of the first


        22       page of that cable:


        23


        24            The Government has been assured by AWB


        25            Limited that no such kickbacks were paid.


        26


        27       Was that a reference to information that you had received


        28       or statements that had been made to you by Messrs Long and


        29       Whitwell?


        30       A.   And also being alert to the press release and letters


        31       that had been sent from Mr Lindberg, and other comments


        32       that were made by other AWB officials around the time.  AWB


        33       had spoken, or had been reported by Australian media in


        34       response to these - I believe - I recall, I think, in


        35       response to these allegations as well, and we were aware of


        36       those comments.


        37


        38       Q.   Just excuse me for a moment.  I just want to ensure


        39       that I am staying in the chronology.  Could I take you to


        40       the third page of that cable, 0056.  You record in the


        41       paragraph numbered 3:


        42


        43            For your information, our analysis of the


        44            inland transport and other costs of the


        45            Russian and Indian contracts assessed for


        46            reprioritisation with the two remaining AWB


        47            Ltd contracts has shown that AWB Ltd's
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         1            costs are within the range.


         2


         3       Was that a reference back to the assessment that you refer


         4       to, or that is referred to, in the summary of your


         5       interview with the IIC?


         6       A.   Yes.


         7


         8       Q.   The one that we have already dealt with?


         9       A.   Yes.


        10


        11       Q.   It is not a fresh or further assessment?


        12       A.   No, no, that was it.


        13


        14       Q.   We have been given this document by AWB, located on a


        15       hard drive.  I can't inform you as to whose hard drive it


        16       was, but I wonder if you have ever seen it or if you


        17       received it.  Could we bring up, please, HDD.0001.0239.  It


        18       is a memorandum.  I should indicate to you that on the


        19       second page there is no signature, but on the first page we


        20       see it is directed to you and to Mr Crews from Michael


        21       Long, of 23 October.  I wonder if you would take a moment


        22       to read it.  Do you recall receiving that document, or a


        23       copy of it?


        24       A.   I recall receiving something similar.  Certainly the


        25       arguments were arguments - very familiar arguments.


        26


        27       MR AGIUS:   I will tender that document, Mr Commissioner.


        28


        29       EXHIBIT #615 AWB LIMITED MEMORANDUM TO ZENA ARMSTRONG, CCED


        30       TO LACHLAN CREWS, FROM MICHAEL LONG, DATED 23/10/2003,


        31       BARCODED HDD.0001.0239


        32


        33       MR FORREST:   Commissioner, I understand the document has


        34       been tendered, and I understand it has been found from a


        35       hard drive somewhere in the AWB.  Could I inquire of my


        36       friend perhaps during the morning break if there is any


        37       evidence that that document was ever transmitted by way of


        38       receipt by DFAT or, alternatively, some electronic


        39       confirmation within AWB?  We have made our inquiries, and


        40       we are not sure.


        41


        42       MR AGIUS:   I will have that inquiry made.  I understand


        43       that, at least as at the date of preparation of my brief,


        44       we couldn't trace the transmission of this document.


        45


        46       THE WITNESS:   These arguments are all very familiar to us,


        47       Mr Agius.  The points that are made there are points that
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         1       AWB used on many occasions.


         2


         3       MR AGIUS:   Q.   Clearly the first point, "AWB


         4       whole-heartedly refutes claims that "kickback" payments


         5       were paid to the Saddam Hussein regime.  AWB has publicly


         6       stated that the allegations are ludicrous", is in keeping


         7       with what Mr Long had said to you?


         8       A.   Very much so, yes.


         9


        10       Q.   -- as at October 2003?


        11       A.   Certainly through much of 2003.  Now, whether this was


        12       the actual document that we received I can't say, but


        13       I do - I recall that we received some - we were pressing


        14       AWB at this time to provide us with - as you will see from


        15       the cable that came from Peter Baxter, we were asked to


        16       seek from AWB some refutation, and we pressed them for it,


        17       and I do have some recall of receiving a document.  Whether


        18       it was this one or something similar, I can't be certain,


        19       but I believe that we did receive some sort of a document


        20       that encapsulated similar points to this.


        21


        22       Q.   I am coming to that.  I have started here because it


        23       is dated 23 October, and I wanted your evidence in relation


        24       to that document, or at least the content of it.  If I go


        25       back now to another document of 23 October 2003, which is


        26       from Peter Baxter, the charge d'affaires, to Senator


        27       Daschle.  Could we bring up, please, DFT.0001.0076.  At


        28       about paragraph 18 of your statutory declaration we have


        29       seen the cable referring to a letter circulating in


        30       Washington.  Your observation in your statutory declaration


        31       was that the allegations appeared to be the same as those


        32       raised by US Wheat Associates, that you liaised with the


        33       Australian embassy in Washington, and you were aware that


        34       Mr Baxter sent this letter to Senator Daschle.  That is the


        35       letter?


        36       A.   Yes.


        37


        38       MR AGIUS:   I tender that, Mr Commissioner.


        39


        40       EXHIBIT #616 DOCUMENT FROM PETER BAXTER TO SENATOR DASCHLE,


        41       DATED 23/10/2003, BARCODED DFT.0001.0076


        42


        43       MR AGIUS:   Q.   You then refer to your email which you


        44       sent to Mr Baxter, and we have an email from you of


        45       3 November 2003.  Could we bring up, please, DFT.0001.0065.


        46       That's your email to him in reply to his to you of the two


        47       days before; is that so?
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         1       A.   Yes.


         2


         3       Q.   To the extent to which that email appears to transmit


         4       information from AWB, what was your source of the


         5       information?


         6       A.   Discussions with Mr Chris Whitwell, and I believe some


         7       communication - some written communication from AWB, but


         8       I don't have a clear recollection of how that came to us or


         9       what it was.


        10


        11       MR AGIUS:   I tender that document, Mr Commissioner.


        12


        13       EXHIBIT #617 EMAIL FROM ZENA ARMSTRONG TO PETER BAXTER,


        14       DATED 3/11/2003, BARCODED DFT.0001.0065


        15


        16       MR AGIUS:   Q.   You then, in paragraph 21 of your


        17       statutory declaration, refer to a conversation that you had


        18       with Mr Whitwell on 18 March.


        19


        20       THE COMMISSIONER:   Is that a convenient time to take a


        21       short adjournment?


        22


        23       MR AGIUS:   Yes, thank you, Commissioner.


        24


        25       MR HMELNITSKY:   Mr Commissioner, just before you take the


        26       adjournment, I wonder if I could take the opportunity to


        27       ask Mr Lacava whether or not he will require Mr Harley or


        28       Mr Lyons for further examination.


        29


        30       THE COMMISSIONER:   Mr Lacava?


        31


        32       MR LACAVA:   We don't require them, sir, but I was holding


        33       back making an announcement until I had heard the evidence


        34       led viva voce by my learned friend from Ms Grant-Thomson


        35       and Mr Pierce, which I understand will be heard through the


        36       day.


        37


        38       MR AGIUS:   Mr Pierce is the next witness.


        39


        40       THE COMMISSIONER:   Very well.  All right.  We will take a


        41       short adjournment.


        42


        43       SHORT ADJOURNMENT


        44


        45       MR AGIUS:   Q.   I have reached paragraph 21 of your


        46       statutory declaration and, in doing so, I got ahead of


        47       myself.  I apologise.  I understand that there is an
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         1       amendment that needs to be made to correct paragraph 16 of


         2       your statutory declaration.  You quote from Mr Whitwell,


         3       speaking of Iraq being the wild west, Jordanian companies


         4       being concerned about security, and were finding insurance


         5       cover difficult.  Then you go on to say:


         6


         7            As far as I am able to recall this was the


         8            first time that anyone from AWB had


         9            mentioned Jordanian transport companies.


        10


        11       Is there a word you wanted to put in there?


        12       A.   "Withdrawing", if I may.


        13


        14       Q.   So you had heard of Jordanian transport companies, but


        15       this is the first time you had heard of them in the context


        16       of them wanting to withdraw from Iraq?


        17       A.   Yes, that's right.


        18


        19       Q.   And here you are speaking of the time, as it was,


        20       after the coalition forces had entered Iraq?


        21       A.   That's right, October 2003 was the time that we're


        22       looking at here.


        23


        24       Q.   And the instability that followed?


        25       A.   Yes.


        26


        27       Q.   Can I go back to paragraph 21.  You set out a


        28       conversation with Mr Whitwell, which we can all read.  It


        29       is the last three sentences that I am particularly


        30       interested in.  You said that Mr Whitwell said to you words


        31       to the effect:


        32


        33            AWB paid the Jordanian trucking company.


        34            The Jordanian trucking company might have


        35            made payments to the Iraqis of their own


        36            volition.


        37


        38       And then you go on to say:


        39


        40            AWB advised DFAT of the arrangement with


        41            the Jordanian trucking company in 2000.


        42


        43       Do you have a note of this conversation and, if so, could


        44       you assist by turning it up?


        45       A.   It is DFT.0018.0036.


        46


        47       Q.   So by reference to your typescript notes, then, do we





            .21/3/06 (50)              4962     Z J ARMSTRONG (Mr Agius)


                            Transcript produced by ComputerReporters


�















         1       read this as:


         2


         3            AWB.


         4            - entered into contract with IGB


         5            - under UN mandated system


         6            - because of the way in which the UN


         7            processes were set up


         8            . monopolies were set up


         9            . delivery all governorates


        10            . monopolies charging what they like


        11            . UN paid


        12            . not exactly an open bidding system


        13            . prices loaded up in the freight costs


        14


        15       And in your typescript you have added in the words in


        16       brackets, "(Insurance premiums risk premiums)", and I will


        17       come back to that in a moment:


        18


        19            - Jordanians could pay the Iraqis.


        20            - paid the Jordanian company.


        21


        22       And in your typescript you have put in brackets "(AWB)" so


        23       it would read "AWB paid the Jordanian company":


        24


        25            - told DFAT in 2000


        26            - one price for inland transport


        27


        28       Is that the end of the note that relates to the


        29       conversation that you have set out in your paragraph 21?


        30       A.   Yes, it is.  The annotations in brackets in the


        31       transcript, I regret - I put those in for my own - as I was


        32       preparing this for my own memory, and I hadn't intended


        33       to - when I was presenting the transcript, I intended to


        34       remove those, but omitted to do that before I presented it


        35       to the Commission.  My apologies.


        36


        37       Q.   Give us some insight into your thought process.  When


        38       you added in the words "Insurance premiums risk premiums"


        39       after the phrase "Price is loaded up in the freight costs",


        40       what were you meaning to indicate?


        41       A.   Well, that the freight costs included the insurance


        42       premiums, the war risk premiums and a range of other items


        43       that AWB had advised us of.


        44


        45       Q.   So "loaded up" in that context means "including


        46       relevant and appropriate premiums"?


        47       A.   Yes.
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         1


         2       Q.   Not loaded up in the sense of including inappropriate


         3       amounts?


         4       A.   No.


         5


         6       Q.   Were you ever given to believe by AWB that the


         7       contract prices were loaded up in the sense that they


         8       included inappropriate amounts of money --


         9       A.   Not at all, no.


        10


        11       Q.   -- or amounts of money for inappropriate purposes?


        12       A.   No.


        13


        14       Q.   When you say in your statement, "AWB paid the


        15       Jordanian trucking company", and then, "The Jordanian


        16       trucking company might have made payments to the Iraqis of


        17       their own volition", do we read that as against your note,


        18       "Jordanians could pay the Iraqis", "AWB paid the Jordanian


        19       company"?


        20       A.   Yes.


        21


        22       Q.   And then "told DFAT in 2000", your statement records


        23       Mr Whitwell as saying, "AWB advised DFAT of the arrangement


        24       with the Jordanian trucking company in 2000"?


        25       A.   Yes.


        26


        27       Q.   Is that what Mr Whitwell said to you that DFAT was


        28       told?


        29       A.   Yes.


        30


        31       Q.   They were told about an arrangement with the Jordanian


        32       trucking company in 2000?


        33       A.   Yes.


        34


        35       Q.   Nowhere in this statement dealing with this


        36       conversation on or about 18 March do you refer to the


        37       Jordanian trucking company by name.  It is simply referred


        38       to as "the Jordanian trucking company", on at least four


        39       occasions.  In the course of this conversation did


        40       Mr Whitwell use the name "Alia"?


        41       A.   Not that I recall.


        42


        43       Q.   When Mr Whitwell spoke of AWB having advised DFAT of


        44       the arrangement with the Jordanian trucking company in


        45       2000, did Mr Whitwell say whether or not DFAT had been told


        46       of the name of the Jordanian trucking company in the year


        47       2000?
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         1       A.   I don't recall that, no.


         2


         3       Q.   And by that do you mean to the best of your


         4       recollection he didn't, or do you mean you have no


         5       recollection one way or the other?


         6       A.   To the best of my recollection, he didn't.


         7


         8       Q.   Certainly the name "Alia" doesn't appear anywhere in


         9       your handwritten note or your typescript for this


        10       conversation?


        11       A.   No.


        12


        13       Q.   Following upon this conversation, you prepared a


        14       ministerial submission for Mr Downer and Mr Vaile?


        15       A.   Yes.


        16


        17       Q.   I just want to take you to that.  Firstly we will have


        18       it identified, if we can.  Could we bring up, please,


        19       DFT.0001.0494.  This appears to be the first page of the


        20       ministerial submission recording the recommendations made


        21       to the ministers.  The summary of key issues there records:


        22


        23            As the biggest single supplier under the


        24            OFF program, and given the pressures from


        25            the US wheat interests, AWB Ltd is unlikely


        26            to escape scrutiny, which will include a


        27            period when AWB was still under government


        28            purview.


        29


        30       A.   I am sorry, where in the background are we?


        31


        32       Q.   I was just reading in that block under "Key Issues".


        33       A.   Yes, I see that.


        34


        35       Q.   If we go to the next page, this is the background.


        36       This is signed by John Quinn, head of the Iraq task force.


        37       Was it nonetheless prepared by yourself?


        38       A.   It was drafted by me in consultation with John Quinn.


        39


        40       MR AGIUS:   Mr Commissioner, I tender that


        41       two-page submission.


        42


        43       EXHIBIT #618 TWO-PAGE MINISTERIAL SUBMISSION,


        44       BARCODED DFT.0001.0494-0495


        45


        46       MR AGIUS:   Q.   Can I bring you to paragraph 2 of that,


        47       Ms Armstrong:
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         1


         2            The Iraqi Governing Council (IGC), urged on


         3            by Ahmed Chalabi, is undertaking its own


         4            investigation assisted by the Coalition


         5            Provisional Authority (CPA).  The


         6            Australian legal adviser to the CPA has


         7            told our Baghdad mission while the CPA will


         8            be keen to assist, its approach will be


         9            tempered by the importance the CPA attaches


        10            to re-engaging the UN in Iraq.  The CPA's


        11            Office of General Counsel (OGC) may attempt


        12            to manage the issue by postponing release


        13            of findings...and by ensuring strict


        14            confidentiality during the process.


        15


        16       Who was the Australian legal adviser to the CPA?


        17       A.   Colonel Mike Kelly.


        18


        19       Q.   In paragraph 3 you record:


        20


        21            The OGC claims that those with access to


        22            the relevant documents believe that any


        23            company doing OFF business in Iraq could


        24            not have escaped being implicated in


        25            inappropriate activity, whether or not they


        26            were aware of it.  The allegations could


        27            extend to BNP New York whose fees for


        28            changes to letters of credit are under


        29            question, as are their rates for other OFF


        30            work and "service fees".


        31


        32       You set out a claim there by the OGC.  Did you at that


        33       stage have any evidence in support of that claim?


        34       A.   No, we did not see any documentation to support that


        35       claim.


        36


        37       Q.   But the claim at that stage left open the possibility


        38       that a company doing business under the OFF program might


        39       have been implicated and not know about it?


        40       A.   That was possible, yes.


        41


        42       Q.   And that was part and parcel of the claim, as you


        43       understood it at that time?


        44       A.   Very much so.


        45


        46       Q.   You go on in paragraph 4 to say:


        47
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         1            While AWB Ltd is not included in an Iraqi


         2            Ministry of Oil list of companies and


         3            individuals alleged to have profited from


         4            the OFF program...


         5


         6       Was that the case at that time?


         7       A.   That's right, yes.


         8


         9       Q.   That there was a list from the Iraqi Ministry of Oil


        10       listing companies and individuals alleged to have profited,


        11       but that AWB Limited was not on that list?


        12       A.   I recall - I don't actually recall the source of this


        13       list.  I think it might have been a list that was


        14       circulating in late 2003, early 2004, that included


        15       companies and individuals that were alleged to have been


        16       given oil supplies by the Iraqi regime.  This list did not,


        17       in our view, have any official standing, but, nevertheless,


        18       we still looked to see whether AWB was included in it and


        19       they weren't included.


        20


        21       Q.   You draw attention to the fact that, as the largest


        22       single OFF supplier, AWB would be unlikely to escape


        23       scrutiny, and that the investigation may look at contracts


        24       during phase 8 in 1998.  You draw attention to the


        25       strenuous denials by AWB Limited.  You then go on to say:


        26


        27            The Iraqi Grains Board delegation currently


        28            in Australia has advised that AWB Ltd has


        29            acted with propriety at all times in Iraq.


        30


        31       What was your source of information for that statement?


        32       A.   I spoke to the head of the Iraqi Grains Board


        33       delegation.


        34


        35       Q.   Do you recall that person's name?


        36       A.   No, I am sorry, I don't.


        37


        38       Q.   Is that the substance of what he told you?


        39       A.   I didn't deal with it head on.  I didn't want to go to


        40       the grains board and say, you know, "Tell me, has AWB been


        41       up to anything here?"  But I dealt with it in a fairly


        42       circumspect manner, just stressing the importance that the


        43       Australian Government attached to Australian companies


        44       behaving properly at all times in their dealings overseas,


        45       and without dealing - without addressing that issue head


        46       on, I, I guess, sought to elicit some response from them.


        47       I was, of course, not wanting to indicate that we had any
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         1       concerns about AWB, but at the same time was trying to


         2       diplomatically draw out a response from the IGB, and the


         3       IGB said that AWB had - well, they enjoyed a very


         4       professional relationship with AWB and that there were no


         5       concerns.  As I say, I tried to approach it quite


         6       carefully.


         7


         8       Q.   Did you raise directly the US Wheat Associates'


         9       allegation, for example?


        10       A.   I can't recall the details of this conversation.  It


        11       was a conversation that I had privately with the head of


        12       the delegation as we were standing outside the DFAT


        13       building waiting for a taxi.  It was really not by any


        14       means an official - it was a fairly informal approach to


        15       them.  It was just really, I guess, seeking what


        16       reassurances they might be able to give without us


        17       approaching them in a government-to-government manner.  But


        18       he spoke very profusely, actually, about the nature of the


        19       cooperation that the grains board had enjoyed over the


        20       years with the AWB, the professionalism with which the AWB


        21       had approached the market, the premium that the Iraqis


        22       attached to Australian wheat, and emphasised very much that


        23       they wanted - very much wanted to continue imports of


        24       Australian wheat into the market.


        25


        26            I think I was also motivated by - one of my


        27       objectives, of course, through all of this has been to


        28       ensure that there are no barriers to trade for Australian


        29       wheat exports, and so we were very - I was keen, I think,


        30       to try to elicit a response from them that would reassure


        31       me that there were no concerns about continued trading with


        32       AWB to the extent that we were able to in informal


        33       communication.


        34


        35       Q.   Did you have a belief that if post the entry into Iraq


        36       in March of 2003 the Iraqi Grains Board was of a view that


        37       it wanted to continue dealing with AWB, and was speaking


        38       highly of its relationship with the AWB, it was unlikely


        39       that the Iraqi Grains Board had any information that AWB


        40       had engaged in any sanctions busting?


        41       A.   I don't think I was really able to draw that


        42       conclusion.  If they had said, "Oh, there are a few issues


        43       here that might need to be addressed", then that might have


        44       set up a red flag, but that didn't happen.


        45


        46       Q.   So you were really looking for any contrary


        47       indications, as well as any confirmation or comfort you
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         1       could get in this conversation?


         2       A.   Yes.


         3


         4       Q.   And you received no contrary indications at all?


         5       A.   No, no, quite the contrary.  As I say, they spoke in


         6       very complimentary terms.


         7


         8       Q.   You go on to say:


         9


        10            The company concedes, however --


        11


        12       And I take it that is AWB --


        13


        14            that the Jordanian company handling local


        15            transport might, of its own volition, have


        16            provided kickbacks to the regime.


        17


        18       That was, was it not, a reflection of what Mr Whitwell had


        19       said to you --


        20       A.   Yes.


        21


        22       Q.   -- which we see in paragraph 21?


        23       A.   Yes.


        24


        25       Q.   "The Jordanian trucking company might have made


        26       payments to the Iraqis of their own volition"?


        27       A.   Mmm.


        28


        29       Q.   What you don't go on to say is that AWB advised DFAT


        30       of the arrangement with the Jordanian trucking company in


        31       2000.  Is there any reason why that was not included in


        32       this briefing paper?


        33       A.   I think the salient fact to me of this conversation


        34       was that an AWB official was conceding that the Jordanian


        35       company they were using might have been paying kickbacks.


        36       I was not familiar with the background to how the situation


        37       might have arisen, and I think I may have been - well, I -


        38       as I say, the salient fact that I wanted to communicate was


        39       the concession from the AWB official.  I mean, in


        40       hindsight, yes, I probably should have included the fact


        41       that the official told me DFAT had been consulted, but


        42       I didn't.


        43


        44       THE COMMISSIONER:   Q.   Your statement says:


        45


        46            AWB advised DFAT of the arrangement with


        47            the Jordanian trucking company in 2000.
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         1


         2       Do you have any better recollection of that?


         3       A.   No, that was the extent, I think, of that reference.


         4


         5       Q.   Did Mr Whitwell indicate who it was who told DFAT?


         6       A.   No.


         7


         8       Q.   Or with any more precision what the arrangement was?


         9       A.   No.  I acknowledge now, with hindsight, I should


        10       perhaps have probed him harder on this, but I didn't.


        11


        12       MR AGIUS:   Q.   Did you undertake any search within DFAT


        13       to see if you could confirm that information, that AWB had


        14       advised DFAT of the arrangement with the Jordanian trucking


        15       company in 2000?


        16       A.   No, I didn't.


        17


        18       Q.   So you never spoke to anybody who would have been


        19       around in 2000 to see if they had any knowledge of that?


        20       A.   No.  My focus here very much was still on - it was a -


        21       my objective was probably rather less concerned - well, we


        22       were still very much focused, I think, on trying to ensure


        23       that our Australian wheat was going to be able to be


        24       continued to be delivered into Iraq.


        25


        26       Q.   Well, did you have a focus at all on whether DFAT had


        27       in fact been advised by AWB of the arrangement?


        28       A.   I think that focus probably, if I - my anticipation


        29       was that if we were going to look further into this, that


        30       it would have happened - it would have been the follow-on -


        31       the follow-on to this ministerial submission; that this was


        32       really advising the minister of the possibility that a


        33       Jordanian company paid by AWB might have provided


        34       kickbacks, and clearly I was anticipating that some


        35       follow-up may occur after providing this advice.


        36


        37       Q.   What I am really driving at is this:  when Mr Whitwell


        38       said to you words to the effect that AWB advised DFAT of


        39       the arrangement with the Jordanian trucking company in


        40       2000, did you detect any flavour that what he was really


        41       saying to you was that in 2000 AWB had advised DFAT that


        42       the Jordanian company might be making payments to the


        43       Iraqis?


        44       A.   No, I didn't.  I didn't make the connection, and --


        45


        46       Q.   I am not suggesting that that's what he said to you;


        47       I am just probing you on it to see if I can provoke your
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         1       recollection.


         2       A.   No, I think he was just saying that AWB had advised


         3       DFAT that it was engaging a Jordanian trucking company, but


         4       not that it had engaged a Jordanian trucking company that


         5       might have been paying kickbacks to the Iraqis of its own


         6       volition.


         7


         8       Q.   When he told you that the Jordanian trucking company


         9       might have made payments to the Iraqis of their own


        10       volition, did you test him as to how it could be that he


        11       would make such a statement?  Was he putting that as a


        12       hypothetical or was he putting it as something that in


        13       truth might have happened and that he had some basis for


        14       saying it.


        15       A.   I think he was putting it as a hypothetical, and he


        16       said, "But if that was the case, AWB knew nothing about


        17       it".  That's not recorded in my notes, but I do - I recall


        18       him saying that.


        19


        20       Q.   So what he was putting to you was the sense that if


        21       this was happening, it was not because the AWB knew about


        22       it or arranged it?


        23       A.   That's right.


        24


        25       Q.   And in a sense what he was saying to you was, "Look,


        26       we paid a Jordanian trucking company; what they did with


        27       the money was a matter for them"?


        28       A.   Absolutely, yes, that's very much.


        29


        30       Q.   That was the sense in which he was making the


        31       statement to you?


        32       A.   Yes.


        33


        34       Q.   Not in the sense of making an admission that he was


        35       aware at the time, or that AWB was aware at the time, that


        36       the Jordanian trucking company was making payments?


        37       A.   That's correct, that the Jordanian company might have


        38       been making payments of its own volition, but, if it was,


        39       AWB knew nothing about it.


        40


        41       Q.   You go on in your background memo, or the background


        42       portion of your memo, to say:


        43


        44            Given the gravity of the allegations we


        45            have suggested to AWB Limited that they may


        46            wish to provide more formal advice on their


        47            position to the government.





            .21/3/06 (50)              4971     Z J ARMSTRONG (Mr Agius)


                            Transcript produced by ComputerReporters


�















         1


         2       That led, did it not, to the provision of a letter?


         3       A.   Yes.


         4


         5       MR AGIUS:   Mr Commissioner, I don't believe I have yet


         6       tendered this ministerial submission, so I will tender it.


         7


         8       THE COMMISSIONER:   I thought it was exhibit 618.


         9


        10       MR AGIUS:   618?


        11


        12       THE COMMISSIONER:   Yes.


        13


        14       MR AGIUS:   Q.   In that case, I need to take you back to


        15       0494, the previous page.  There is a signature of Minister


        16       Vaile?


        17       A.   Yes.


        18


        19       Q.   And in the ordinary course you would expect your


        20       ministerial submission to have gone to each of the


        21       ministers and for the minister to have acknowledged the


        22       recommendations by marking them, or by at least signing the


        23       document?


        24       A.   Yes.


        25


        26       Q.   We have as well a copy of the document that went to


        27       Minister Downer.  Could we bring up, please, DFT.0007.0148.


        28       This document is in precisely the same terms, save that


        29       there is some initialing over the word "noted", the


        30       signature of Minister Downer, and then this note, which


        31       I read as follows:


        32


        33            This worries me, how were AWB prices set


        34            and who set them?  I want to know about


        35            this.


        36


        37       Then there is a signature that I take it you would


        38       recognise as Minister Downer's signature?


        39       A.   Yes.


        40


        41       Q.   What was the response to the minister's inquiry?


        42       A.   I don't have a clear recollection of seeing this


        43       submission as it was returned with Mr Downer's annotation.


        44       At this time in the Iraq task force I was transitioning


        45       from my position as director of the Iraq Rehabilitation


        46       Unit into the other side of the task force, as we discussed


        47       yesterday, Mr Agius.  I think if I had seen this I would
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         1       not have forgotten it, because clearly it requires action.


         2       I am not able to answer how Mr Downer's annotation was


         3       addressed by the task force.


         4


         5       MR AGIUS:   I will tender that document.


         6


         7       EXHIBIT #619 MINISTERIAL SUBMISSION BEARING HANDWRITTEN


         8       ANNOTATION AND SIGNATURE OF MR DOWNER,


         9       BARCODED DFT.0007.0148


        10


        11       THE WITNESS:   I would recall, though, that our submission


        12       indicates that we had approached AWB seeking - I forget the


        13       terms in which we put it, but the letter from them


        14       addressing these issues, and so that letter had not yet


        15       come forward, but that would have been one of the ways in


        16       which the task force sought to address Mr Downer's


        17       concerns.


        18


        19       MR AGIUS:   Q.   There is one further document on this


        20       topic that I want to have your assistance with.  I suppose


        21       you can't assist us with the various ways in which that


        22       inquiry from the minister might have been addressed.  Would


        23       it necessarily have meant the creation of a further


        24       ministerial minute, or might the matter have been dealt


        25       with otherwise?


        26       A.   I don't think I can answer that with any authority,


        27       Mr Agius.  Given that we had already set a process in


        28       motion through our request to the AWB, I would anticipate


        29       that we would have been waiting to see how the AWB sought


        30       to address the issues.  That certainly would have been part


        31       of our work to address Mr Downer's concerns as I have


        32       mentioned.


        33


        34       Q.   I wonder if we could bring up, please, DFT.0001.0257.


        35       This is a communication from Sonya Koppe, if I have


        36       pronounced that correctly, the Executive Officer,


        37       Ministerial and Executive Liaison Section, to you, on


        38       2 April, which was within two days of the date on the


        39       document that went to Minister Downer:


        40


        41            Thanks for your PIR piece on the AWB


        42            contract.  Attached, for your records, is


        43            the final version, as cleared by Murray


        44            McLean (for the Secretary) and dispatched


        45            in the PIR last night.


        46


        47       Do you have a recollection of what that is about?
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         1       A.   Yes, I do.


         2


         3       Q.   Could you tell us?


         4       A.   The PIR is a policy information report, which is a


         5       classified document which is prepared on key issues,


         6       priority issues running in the department at any one time.


         7       It is produced weekly and provided to senior officers in


         8       the department.  I was asked to prepare something on the


         9       prioritisation - sorry, on a new contract.  This is not a


        10       UN contract.  This is the follow - following the end of the


        11       Oil-for-Food Program, the World Food Programme moved to


        12       tender new contracts for wheat for Iraq, and this is one of


        13       the new contracts.


        14


        15       Q.   What we see in the paragraphs numbered 2 and 3, to


        16       your understanding, then, were cleared paragraphs - that


        17       is, approved paragraphs - for inclusion in a PIR document


        18       with reference to that recent sale?


        19       A.   Yes.  Yes, that's right.  I would have drafted them


        20       and - could you just move it back to the top - and they


        21       were cleared by deputy secretary Murray McLean.


        22


        23       Q.   And we see in paragraph 3 some of the substance of the


        24       document marked "Background" to the ministerial note?


        25       A.   Yes.


        26


        27       MR AGIUS:   I will tender DFT.0001.0257.


        28


        29       EXHIBIT #620 EMAIL FROM SONYA KOPPE TO ZENA ARMSTRONG,


        30       DATED 2/4/2004, BARCODED DFT.0001.0257


        31


        32       THE COMMISSIONER:   Q.   It concludes:


        33


        34            AWB Ltd has assured the Government it acted


        35            with propriety at all times in its OFF


        36            dealings.  (Armstrong ITF, 2857).


        37


        38       What does that mean?


        39       A.   That's my name, the Iraq task force and my telephone


        40       extension.


        41


        42       Q.   Was that a recent assurance, or was that one to which


        43       you have previously referred?


        44       A.   That would be the bulk of the assurances as they were


        45       coming through during 2003.


        46


        47       MR AGIUS:   Q.   The PIR, which was to include these two
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         1       paragraphs, was a PIR that would have gone where?


         2       A.   It went - policy information reports are circulated


         3       through the department to senior officials at senior


         4       executive level.  So some officials below the level of


         5       senior executive were also able to get it, but it is


         6       actually - the distribution is kept fairly restricted.  It


         7       would also be sent to our embassies overseas.


         8


         9       Q.   Would it be sent to other ministries as a matter of


        10       course?


        11       A.   I don't - I am not sure, Mr Agius.  I would have to


        12       check that.  Just in regard to the material going to other


        13       ministries, the ministerial submission that I sent to


        14       Mr Downer would have been discussed with other departments.


        15       You can see that from the bottom of the ministerial


        16       submission.  There was consultation with other departments.


        17


        18       Q.   We might take you to that.  Could we bring up


        19       exhibit 619, DFT.0007.0148.


        20       A.   Would you go to the second page?


        21


        22       Q.   For that purpose, we need to go to DFT.0001.0495.


        23       I think it is the last line entry.  This is the background


        24       document to exhibit 618.  It is at the very bottom of the


        25       page - you need to scroll further.  There we are.  It says,


        26       "Consultation: ILD, DAFF, AGs, AusAID".  What's the


        27       significance of that entry?


        28       A.   ILD is International Legal Division; DAFF is the


        29       Department of Agriculture, Fisheries and Forestry; AG is


        30       the Attorney-General's department; and AusAID of course is


        31       the Australian aid agency.


        32


        33       Q.   Does that mean consultation took place before the


        34       ministerial submission was prepared, or does it mean that


        35       consultation was to take place thereafter, or does it mean


        36       something else?


        37       A.   Consultation took place in the drafting of the


        38       ministerial submission.  So the elements that were included


        39       in this ministerial submission were discussed with relevant


        40       officials in the departments, in DFAT's legal division, and


        41       the information contained in that ministerial submission


        42       was also conveyed to the regular meetings of the Iraq task


        43       force interdepartmental committee.


        44


        45       Q.   That committee comprised members or representatives


        46       from DAFF, AGs and AusAID?


        47       A.   And also Prime Minister and Cabinet, Defence, other





            .21/3/06 (50)              4975     Z J ARMSTRONG (Mr Agius)


                            Transcript produced by ComputerReporters


�















         1       agencies as well.


         2


         3       Q.   May we take it, then, that those officers from those


         4       departments would have had knowledge of the background


         5       paper?


         6       A.   Yes.


         7


         8       Q.   I want to stay in the chronology and slip away from


         9       this subject matter for a moment.  Could we go back to your


        10       statutory declaration.  At paragraph 23 you refer to


        11       another conversation with Mr Whitwell on or about 23 March.


        12       Here Mr Whitwell was speaking about compensation, referring


        13       to the Shia-controlled press in Iraq reporting on a payment


        14       made by AWB in relation to a claim that AWB wheat had


        15       contained iron filings, that AWB had paid the compensation


        16       and agreed with the IGB that it would use the money for


        17       training.  Now, we know that there were compensation claims


        18       made after March of 2003 - that is, allegations of


        19       contamination for wheat delivered after March of 2003.  We


        20       also know that there were contamination claims made in


        21       2002, and that those claims were resolved in 2002 with an


        22       agreement that the AWB pay compensation to the Iraqis.  The


        23       conversation that we see in paragraph 23, does it relate to


        24       the post-March 2003 wheat?


        25       A.   I don't know, Mr Agius.  I didn't press Mr Whitwell on


        26       the details of this issue.  I just noted it, and when I saw


        27       in my reading of transcripts in the inquiry that this had


        28       been raised as an issue, I thought I should bring it


        29       forward in my statutory declaration.


        30


        31            It was not an issue with which I had any familiarity.


        32       I don't really understand the motivation of Mr Whitwell in


        33       raising this with me at the time, but, as I record in


        34       paragraph 24, it seemed consistent with - the fact that AWB


        35       had agreed with the IGB it would use the money for


        36       training, it seemed very consistent with what I understood


        37       to be AWB's intentions in Iraq, which was to help the


        38       Iraqis rebuild their capacity in the wheat industry very,


        39       very quickly.


        40


        41       Q.   Do you have a note of this conversation?


        42       A.   I believe I did.  It doesn't appear to have a number,


        43       but it is just before 0034.  Sorry, it does have a number.


        44       It is under the bulldog clip.  It is 0033.


        45


        46       Q.   This may assist us - "Shia's slinging off", is it?


        47       A.   Yes, slinging at Sunni.
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         1


         2       Q.   "Slinging at Sunni, including the IGB"?


         3       A.   Yes.


         4


         5       Q.   "Want a share of the action in" --


         6       A.   "Procurement".


         7


         8       Q.   "Procurement".  Then, "Iron filings in wheat in 2002";


         9       is that right?


        10       A.   Yes.


        11


        12       Q.


        13


        14            Claims it has been pocketed by IGB.  AWB


        15            has paid it but will provide training with


        16            the money.


        17


        18       THE COMMISSIONER:   "Using", is it?


        19


        20       THE WITNESS:   "Using".


        21


        22       MR AGIUS:   Q.   Sorry, "using the money".


        23       A.   So, I am sorry, your question about the timing, then,


        24       perhaps if you could repeat that one?


        25


        26       Q.   Well, it appears in your note to be "Iron filings


        27       regarding wheat in 2002", and that temporal context is not


        28       included in your report of the conversation.  So ought we


        29       then, if reliant upon your note, to read this conversation


        30       as though it were a reference to the iron filings claim


        31       made in relation to wheat in 2002?


        32       A.   But, as I say, I didn't have any background to when


        33       the claims were made or what they were - which particular


        34       shipments they were made about.  It was not an issue that


        35       I had looked at in any detail.


        36


        37       Q.   But your note, we take it, would be accurate in its


        38       reference to 2002?


        39       A.   Yes.


        40


        41       Q.   You say in your note:


        42


        43            AWB has paid it.


        44


        45       Again, that would be an accurate note, that Mr Whitwell had


        46       told you that AWB had in fact paid the compensation?


        47       A.   Yes.
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         1


         2       Q.   As you say, you asked no further questions about it;


         3       you knew nothing of the background?


         4       A.   Well, it was not an issue that seemed to me to be


         5       particularly relevant to the work that I was doing at the


         6       time at the AWB, so I didn't pursue it.


         7


         8       Q.   In paragraph 25 you set out an approach by Mr Long as


         9       to how AWB might best convey to the government its


        10       assurances, and this, I take it, is a reference to the


        11       subject matter of the background report wherein you said:


        12


        13            Given the gravity of the allegations we


        14            have suggested to AWB Limited that they may


        15            wish to provide more formal advice on their


        16            position to the government.


        17


        18       A.   Yes.


        19


        20       Q.   We have a draft - and you have said what you can about


        21       that draft in the statutory declaration.  You are not


        22       certain that this was a draft that you saw, but it was in


        23       this form; is that right?


        24       A.   That's right.


        25


        26       Q.   You are familiar with the document - you read it for


        27       preparation for the inquiry?


        28       A.   I have, yes, but not recently.  I have read it within


        29       the last several weeks, but not recently.


        30


        31       MR AGIUS:   I will tender the document that we have,


        32       Mr Commissioner, with a DFT reference, indicating it was


        33       obtained from the Department of Foreign Affairs and Trade -


        34       DFT.0013.0014 and 0015.


        35


        36       EXHIBIT #621 DRAFT DOCUMENT BARCODED DFT.0013.0014-0015


        37


        38       MR AGIUS:   Then we have as exhibit 85 the letter that did


        39       go to Minister Downer under the signature of Mr Lindberg on


        40       10 June 2004.  We have a version of that - I should say a


        41       copy of that, or DFAT's copy of that letter - as


        42       DFT.0013.0016, and I will tender that two-page document.


        43


        44       EXHIBIT #622 TWO-PAGE LETTER TO MINISTER DOWNER BEARING


        45       SIGNATURE OF MR LINDBERG, DATED 10/6/2004,


        46       BARCODED DFT.0013.0016-0017


        47
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         1       MR AGIUS:   Q.   The process which is behind what you set


         2       out in paragraph 25 would seem to be a process whereby a


         3       draft of a document is forwarded to DFAT, it is looked at,


         4       comments are made upon the draft, and then later a


         5       corrected draft under signature is forwarded.  Is that a


         6       common practice so far as you were concerned at this time


         7       in 2004?


         8       A.   No, it was very unusual, and it was not one with which


         9       I was particularly comfortable.  Mr Long asked whether he -


        10       whether we would accept - whether he could send us a draft


        11       to take a look at it for errors of fact, and I indicated


        12       that I thought this was very much a matter for AWB, an


        13       internal matter for AWB itself, but he pressed and so


        14       I said, "Fine, if you wish, but it is up to you".


        15       Subsequently a draft did come in, and I looked at it and


        16       did not feel comfortable with the way in which he had


        17       represented the government's role, and told him so.


        18


        19       Q.   But you do not believe that that draft is the one that


        20       is behind your statement - DFT.0001.0495?


        21       A.   No.  I would have to have - well, when I saw them in


        22       the Commission I did not believe that the draft that I was


        23       shown was the first draft, or was the draft that I was


        24       sent.  I believe - I recall I was only sent one draft.


        25


        26       Q.   I said 0495.  I should have said 0496, which we also


        27       have as DFT.0013.0014.  We have covered the matters in


        28       relation to your second statutory declaration that I wished


        29       to take you to.  There was just one further matter that


        30       I wanted to take you to, if I could.  I am going to show


        31       you a volume of documents, and I want you to understand


        32       that, in relation to the questions that I am going to ask


        33       you about those documents, I don't want you to reveal the


        34       source or the content of the documents in the course of


        35       your answers.  I take it that prior to giving evidence, and


        36       in the course of preparation for giving evidence, you have


        37       seen the documents that are in that folder?


        38       A.   Yes, I have.


        39


        40       Q.   Prior to that time, however, had you seen any of those


        41       documents?


        42       A.   I don't recall - I recall seeing possibly one, but


        43       not - by no means all of them.


        44


        45       Q.   Which is the one that you believe you might possibly


        46       have seen?


        47       A.   Number 15 - no, sorry - I am sorry - yes, number 15.
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         1       But I don't have a clear recollection, Mr Agius.


         2


         3       Q.   If you saw that document at any time prior to when you


         4       were preparing to give evidence - and have a look at it,


         5       would you - can you say whether or not you would have in


         6       any way related it to AWB?


         7       A.   In the summary, the fourth sentence seemed to support


         8       my general understanding of where AWB might sit.


         9


        10       Q.   That is a matter with which you have dealt in your


        11       statutory declaration, is it not?


        12       A.   In the broad, yes - not - in the fifth line, the first


        13       two words had not come to attention before, but certainly


        14       the beginning of that sentence, I think, seemed to support


        15       my general understanding.


        16


        17       Q.   And which has been dealt with in your statutory


        18       declaration?


        19       A.   Yes.


        20


        21       Q.   May we take it that if you had seen that document it


        22       would have been on or after 6 January 2004?


        23       A.   Yes.


        24


        25       Q.   And not during the Oil-for-Food Program?


        26       A.   No.


        27


        28       Q.   Do you agree with me?


        29       A.   I agree with you.


        30


        31       Q.   Is your evidence in relation to the other documents


        32       that, to the best of your recollection, you haven't seen


        33       them?


        34       A.   Yes.


        35


        36       Q.   And to the best of your recollection, were you aware


        37       of the content of any of the other documents in relation to


        38       any issue concerning AWB?


        39       A.   In the broad, yes, in some of these documents - oh,


        40       sorry, in relation to AWB?


        41


        42       Q.   Yes.


        43       A.   No.  I am sorry, I misunderstood the question.


        44


        45       Q.   Let me start again.  To the best of your recollection,


        46       is it the case that you were aware of the content or


        47       substance of some of the other documents?
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         1       A.   Yes.


         2


         3       Q.   And were you aware of the substance or content of


         4       those documents in relation to any issue concerning AWB?


         5       A.   No.  Thank you, that's much clearer.  No, the answer


         6       to the second is no.


         7


         8       Q.   And in particular, were you aware of the substance or


         9       content of those documents in relation to any issue


        10       concerning AWB's possible breach of sanctions under the


        11       Oil-for-Food Program?


        12       A.   I am sorry, can you run that by me again?  I want to


        13       get this very - I want to carefully understand this,


        14       please.


        15


        16       Q.   And in particular, were you aware of the substance or


        17       content of those documents in relation to any issue


        18       concerning AWB's possible breach of sanctions under the


        19       Oil-for-Food Program?


        20       A.   No.


        21


        22       MR AGIUS:   That volume may be returned.  Mr Commissioner,


        23       I believe that brings me to the end of my examination of


        24       Ms Armstrong.  I wonder if I might just consider that over


        25       lunch.  I see that it is 1 o'clock.


        26


        27       THE COMMISSIONER:   Very well.  Do others wish to examine


        28       Ms Armstrong?


        29


        30       MR FORREST:   Yes, sir.  I think the others do too.


        31       I think Mr Judd has some questions to ask as well.  Can


        32       I raise a housekeeping matter, Commissioner?  I have been


        33       meaning to get back to you on the issue of Mr Winneke's


        34       submissions and the recalling of Messrs Cuddihy and


        35       Ms Moules.  We support Mr Winneke on that.


        36


        37       THE COMMISSIONER:   What does that mean?


        38


        39       MR FORREST:   We would like to cross-examine them as well


        40       about material that they have raised in their evidence


        41       relating to the intelligence issues.  It will be very


        42       short.


        43


        44       THE COMMISSIONER:   Yes, very well.  I will adjourn until


        45       2 o'clock.


        46


        47       LUNCHEON ADJOURNMENT
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         1       UPON RESUMPTION:


         2


         3       MR AGIUS:   Q.   Just one matter arising, Ms Armstrong.


         4       You recall that in the background document that supported


         5       the ministerial submission there was a reference by you to


         6       a conversation, which is not a conversation, but you record


         7       this:


         8


         9            The Iraqi Grains Board delegation currently


        10            in Australia has advised that AWB Ltd has


        11            acted with propriety at all times in Iraq.


        12


        13       That's in the background document to exhibit 618, the


        14       ministerial submission that went to both ministers.  My


        15       learned friend Mr Forrest has drawn my attention to an


        16       email chain involving Mr Long.  Could we bring up, please,


        17       AWB.0295.0216 and 0217.  Can I provide this to the monitor


        18       and see whether we can find this document, please.


        19


        20       MR FORREST:   Mr Agius, the copy that I have is 0216.001.


        21       I don't know whether that assists.


        22


        23       MR AGIUS:   Yes, it would be the first document I'm aware


        24       of that went beyond 11 numbers or numerals.  There we are.


        25


        26       Q.   This is Mr Long reporting to Mr Trewin on 29 March


        27       2004.  The second paragraph reads:


        28


        29            DFAT have forwarded correspondence in this


        30            regard and attached a letter from Bremer


        31            instructing Interim Ministers and Senior


        32            Advisers within CPA to seize all records in


        33            this regard pending further investigation.


        34            The note lists all companies to date that


        35            have been highlighted as being involved.


        36            No Australian company is listed.  No


        37            Jordanian company that AWB has dealt with


        38            in relation to the OFF Program/inland


        39            transport is listed.


        40            Zena (DFAT) held private discussions with


        41            Nazar (Head of IGB delegation) who


        42            reiterated to her that according to his


        43            knowledge, AWB acted with utmost integrity


        44            during this period.


        45            Zena has 'off the record' suggested we take


        46            a proactive approach in AL writing to


        47            Downer assuring him that there is nothing
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         1            to be concerned about.


         2


         3        "AL" is Andrew Lindberg.  There are a number of matters in


         4       that email I want to ask you about.  Did you have any role


         5       in forwarding the correspondence that Mr Long is referring


         6       to in the second paragraph?


         7       A.   I'm sorry, Mr Agius, I don't recall that.  I would


         8       have to see the correspondence before I could comment, but


         9       I don't recall.  It's possible.


        10


        11       Q.   Then there's a paragraph the first time your name is


        12       mentioned.  It refers to "private discussions with Nazar,


        13       (Head of IGB delegation)".  Does that assist your


        14       recollection as to the name of the person you spoke to?


        15       A.   Yes, I do recall it was with Mr Nazar.


        16


        17       Q.   Mr Long has described the substance of his reiteration


        18       to you; is that a fair summary?


        19       A.   Yes.


        20


        21       Q.   And your suggestion off the record to take a proactive


        22       approach in having Mr Lindberg write to Mr Downer --


        23       A.   I wouldn't describe it as an off-the-record


        24       suggestion, but it was in response to Mr Long's asking,


        25       "Well, what might AWB do?" So I thought that some sort of


        26       correspondence, a letter explaining how they engaged in


        27       Iraq, might be appropriate.


        28


        29       Q.   Indeed, you put it on the record, didn't you, in your


        30       background memo --


        31       A.   Yes, I did.


        32


        33       Q.   -- by saying, "Given the gravity of the allegations we


        34       have suggested to AWB Ltd that they may wish to provide


        35       more formal advice on their position to the government"?


        36       A.   I did, yes.


        37


        38       MR AGIUS:   Mr Commissioner, I'll tender that email train.


        39


        40       EXHIBIT #623 CHAIN OF EMAILS INVOLVING MICHAEL LONG,


        41       BARCODED AWB.0295.0216.001-0217.001


        42


        43       MR AGIUS:   That completes the examination of Ms Armstrong.


        44


        45       THE COMMISSIONER:   Mr Robertson?


        46


        47       MR ROBERTSON:   I have no questions, thank you,
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         1       Mr Commissioner.


         2


         3       THE COMMISSIONER:  Mr Judd?


         4


         5       MR JUDD:   Well, again, Mr Forrest, who has the particular


         6       interest, might go first, and we'll see what follows.


         7


         8       THE COMMISSIONER:   Very well.


         9


        10       <EXAMINATION BY MR FORREST:


        11


        12       MR FORREST:   Q.   Ms Armstrong, any knowledge that you


        13       acquired of AWB activities in pre-war Iraq was acquired by


        14       you between March 2003 and April 2004?


        15       A.   Yes, that's right.


        16


        17       Q.   I think you set out in your first statutory


        18       declaration that your particular duties involved


        19       reprioritisation of contracts, rather than renegotiation?


        20       A.   That's right.  That's correct.


        21


        22       Q.   Two of those contracts that were outstanding were


        23       contracts 1670 and 1680?


        24       A.   That's right.


        25


        26       Q.   You understood that they were contracts that were both


        27       entered into under phase 9 of the Oil-for-Food Program?


        28       A.   That's correct.


        29


        30       Q.   It's fair to say this, isn't it, that to a lesser


        31       extent - that is, lesser than the extent to which you


        32       involved yourself in reprioritisation - you involved


        33       yourself in assisting the AWB deal with complaints


        34       emanating from the United States?


        35       A.   I was not - you've said assisting AWB to deal with


        36       complaints.  I don't - I wouldn't characterise my role as


        37       being one in which I assisted AWB to deal with complaints.


        38       I was working on behalf of the Australian government to


        39       address those complaints, rather than assisting the AWB to


        40       address those complaints.


        41


        42       Q.   I'll come to a couple of examples of it as we proceed,


        43       but it's clear enough, isn't it, that you suggested to


        44       Michael Long that he, or AWB, provide a formal letter to


        45       Minister Downer relating to the allegations that were


        46       flying around in early 2004?


        47       A.   Yes, that's right.
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         1


         2       Q.   It's also clear, isn't it, that at least two drafts of


         3       the proposed letter were sent to DFAT?


         4       A.   I only saw one draft.


         5


         6       Q.   I understand that.  You heard my learned friend


         7       Mr Agius this morning --


         8       A.   Refer to two drafts, yes.


         9


        10       Q.   And, indeed, the other draft, which was the one that


        11       was exhibited, was described as being sourced from DFAT?


        12       A.   I heard Mr Agius say that, yes.


        13


        14       Q.   If that's a separate one to the one that you saw, it


        15       means that these two drafts have gone to DFAT.  Did you


        16       have any input into settling an appropriate final form of


        17       the 2004 Lindberg letter to Minister Downer?


        18       A.   Only as far as the reference to DFAT went.  I recall,


        19       as I mentioned earlier, that I thought it was not a correct


        20       representation of the role of DFAT and said that to


        21       Mr Long.


        22


        23       Q.   I'll take you to the detail in a little while, but the


        24       draft that has been exhibited has some differences when


        25       compared to the final product that Mr Lindberg ended up


        26       signing - you're aware of those differences?


        27       A.   I haven't looked at the drafts and the final letter


        28       very closely.  Perhaps, by way of context, I should say


        29       that I saw the first draft made the comment about the


        30       manner in which the government's role had been represented.


        31       I may also have conveyed a view that I thought - I didn't


        32       recall seeing a mention of delivery to all governorates and


        33       all silos and I thought that perhaps - I queried why that


        34       wasn't in there, but then I left the issue in the hands of


        35       another officer in the ITF, because, as I've mentioned, I


        36       was transitioning into another position.


        37


        38       Q.   Sure.  So, insofar as the draft that you were


        39       concerned with was considered by you, you corrected what


        40       you considered to be a misstatement as to the DFAT position


        41       and you offered a suggestion as to what else might be in


        42       there?


        43       A.   I wouldn't - I drew attention to the fact that I was


        44       querying why it hadn't been included.  I may have offered a


        45       suggestion.  I don't recall.  I did say to Mr Long at the


        46       time, though, as I said earlier, that this is very much an


        47       internal matter for AWB.
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         1


         2       Q.   But whilst of course the final product came from AWB,


         3       it's clear, isn't it, that the suggestion to write the


         4       letter came from DFAT?


         5       A.   In response to Mr Long asking what might AWB usefully


         6       do here to convey its assurances to government about their


         7       behaviour in Iraq, I suggested that a letter, something on


         8       the record, something written to go on the record, might be


         9       the way to go.


        10


        11       Q.   The suggestion that the letter be written came from


        12       DFAT, surely?


        13       A.   Yes, I think that's correct.


        14


        15       Q.   The letter was perused in draft form on at least two


        16       occasions by DFAT?


        17       A.   I can't say with authority that it was on two


        18       occasions, but I certainly looked at it on one occasion.


        19


        20       Q.   The final product came from Mr Lindberg to Mr Downer;


        21       you're aware of that?


        22       A.   I wasn't aware when the final product came forward.


        23       By that time I was out of the position.  But, yes, I


        24       understand that the final product did go forward to


        25       Mr Downer.


        26


        27       Q.   Did you see any response from Minister Downer to that


        28       final product?


        29       A.   Only in the context of this inquiry.


        30


        31       Q.   In your statutory declarations you set out various


        32       relevant conversations with AWB representatives?


        33       A.   Yes.


        34


        35       Q.   The conversations that you set out with Michael Long


        36       are obviously not every conversation that you may have had


        37       with him during that time, but every relevant conversation,


        38       to your recollection?


        39       A.   To my recollection.


        40


        41       Q.   His consistent position to you, I suggest, was that he


        42       denied that the AWB had paid kickbacks?


        43       A.   Yes.


        44


        45       Q.   As Mr Agius I think alluded to this morning,


        46       "kickbacks" is an ambiguous term.  It can mean, on the one


        47       hand, paying money to a third party with knowledge that
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         1       it's going to Iraq; on the other hand, it can mean simply


         2       paying money to a third party and the money eventually


         3       ending up in Iraq, without that knowledge - do you follow?


         4       Did you turn your mind in 2003 to the sense in which


         5       "kickbacks" was used, or is that perhaps asking too much of


         6       you?


         7       A.   I think it might be asking too much.  Did I turn - did


         8       I make that distinction in my mind when - no, I didn't.  I


         9       don't believe I did.


        10


        11       Q.   You understood Mr Long, when he was denying paying


        12       kickbacks, to be saying at least this:  "We deny knowledge


        13       of any such thing"?


        14       A.   At least that, yes.


        15


        16       Q.   He was with you, I suggest, quite open about the fact


        17       of inland transport and the fact that it added considerably


        18       to the overall cost of the wheat?


        19       A.   Yes.


        20


        21       Q.   He was quite open with you that a Jordanian trucking


        22       company was used?


        23       A.   Yes.


        24


        25       Q.   Can I take you to some of the documents that have been


        26       the subject of your evidence, and I think perhaps we might


        27       start with the Captain Puckett memorandum of 12 June 2003,


        28       if that could be brought up, please, monitor -


        29       DFT.0013.0038.  You probably have a hard copy of that


        30       there, I suspect.


        31       A.   No, I don't.  I'll look at it on the screen.


        32


        33       Q.   Mr Long in his evidence said that he believed he had


        34       sent this memorandum to DFAT, and that's clear enough from


        35       the very first line of the document.  Michael Long sends it


        36       to DFAT at 8.08pm on 12 June 2003 --


        37       A.   Mmm-hmm.


        38


        39       Q.   -- with the annotation "DFAT, please advise AWB"?


        40       A.   Yes.


        41


        42       Q.   I won't take you to any more of that document, you're


        43       aware of its contents, that it makes the allegation of


        44       kickbacks or aftersales service fees being paid, but there


        45       was, wasn't there, some action taken by DFAT in response to


        46       the receipt of the Captain Puckett memorandum?


        47       A.   Yes, that's right.
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         1


         2       Q.   What action was that?


         3       A.   I detail this in my statutory declaration, in my


         4       second statutory declaration, of 27 February.  I go into


         5       quite some detail in regards to our response, and also in


         6       regards to the context against which this email came in to


         7       DFAT.


         8


         9       Q.   I understand that.  You're talking about paragraph 10


        10       and the various subparagraphs thereof?


        11       A.   That's right.


        12


        13       Q.   Martin Walker --


        14


        15       MR ROBERTSON:   Sorry to interrupt, Mr Commissioner, but I


        16       think, if you look at paragraph 9, it says several steps,


        17       and then 10 says one step.


        18


        19       MR FORREST:   I accept that.


        20


        21       MR ROBERTSON:   11 says another, 12 says another.


        22


        23       MR FORREST:   Q.   If we can deal with the first step, you


        24       directed Martin Walker to contact Baghdad to request that


        25       someone speak with Captain Puckett?


        26       A.   Yes.


        27


        28       Q.   And you received a response to that on 23 June 2003?


        29       A.   That's right.


        30


        31       Q.   If I could take you to that response, please - I think


        32       it is DFT.0001.0408, if that could be brought up, please,


        33       monitor.  I wonder if we could scroll over to 0409.


        34       Firstly, can you tell us who the author of this document


        35       was?


        36       A.   This was Heidi Venamore, from our post in Baghdad.


        37


        38       Q.   She had obviously spoken to Captain Puckett herself?


        39       A.   That's right.


        40


        41       Q.   At that stage what did you understand


        42       Captain Puckett's precise position to be?


        43       A.   I understood that he was heading up the office that


        44       the CPA was setting up to handle the newly introduced


        45       administrative procedures to finalise the reprioritisation


        46       of the outstanding UN Oil-for-Food contracts - not just the


        47       wheat contracts.
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         1


         2       Q.   You were taken by my learned friend to paragraph 5,


         3       and it was put to you - I've forgotten the words, I think


         4       they might have been "it's pretty clear".  I'm not sure I'm


         5       doing my learned friend justice, but that the contents of


         6       paragraph 5 were a bald assertion of fact; do you recall


         7       that?


         8       A.   Yes, I do.


         9


        10       Q.   Contracts 1670 and 1680 were part of phase 9?


        11       A.   Yes.


        12


        13       Q.   And this was your representative from Baghdad


        14       reporting that Captain Puckett was asserting that every


        15       contract since phase 9 included a kickback to the regime;


        16       correct?


        17       A.   Yes.


        18


        19       Q.


        20


        21            The CPA was advising ministries to tell


        22            companies with contracts that the


        23            "aftersales service fee", which was usually


        24            to be deposited in the offshore banks,


        25            would be remitted to them.


        26


        27       Now, you were one of a number of recipients of that


        28       particular communication?


        29       A.   Yes, that's right.


        30


        31       Q.   You explain in your statutory declaration and in your


        32       evidence why it was that that particular paragraph did not


        33       really contain a red flag for you?


        34       A.   That's right.


        35


        36       Q.   The document was sent for action to Dr Calvert,


        37       Mr Smith and General Cosgrove?


        38       A.   Yes.


        39


        40       Q.   It was sent for the information of the Prime Minister,


        41       the Minister for Trade, the Treasurer, the Attorney-General


        42       and various other people --


        43       A.   Yes.


        44


        45       Q.   -- including the Minister for Foreign Affairs and the


        46       Minister of Defence?


        47       A.   Mmm-hmm.
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         1


         2       Q.   Where documents such as this are sent to, for


         3       instance, the Prime Minister's office, do you have an


         4       understanding of where that document would land?


         5       A.   No, I don't.  It's a matter for the Prime Minister's


         6       office.


         7


         8       Q.   Certainly we can say from this that the Prime Minister


         9       and other ministers, or their officers, were alerted to the


        10       assertion of Captain Puckett, made in paragraph 5, from the


        11       time of the publication of this document?


        12       A.   I think that's a possibility, but for a definitive


        13       answer you would need to address that elsewhere.


        14


        15       Q.   But your understanding is, is it not, of the


        16       dissemination of these sorts of cables, that where, for


        17       instance, a cable is sent to an office for information, by


        18       and large it gets there?


        19       A.   Yes, that's correct.


        20


        21       Q.   On the face of it, it is not unreasonable to conclude


        22       that the various ministers named under the heading


        23       "Information", or their officers, would have been alerted


        24       to the contents of paragraph 5 as at the time of the


        25       receipt of that document?


        26       A.   As I say, that's a possibility, yes.


        27


        28       Q.   Well, it's a probability, isn't it?


        29       A.   Certainly their officers.


        30


        31       Q.   Did you discuss the content of this particular cable


        32       from Ms Venamore with any particular minister?


        33       A.   No.


        34


        35       Q.   Either at the time or subsequently?


        36       A.   Not as I recall.


        37


        38       Q.   When - I ask you again to draw on your experience with


        39       the Department of Foreign Affairs - cables are addressed to


        40       ministers' departments, they invariably contain significant


        41       material?  People don't send cables containing trivia.  If


        42       something's important, it is addressed in a cable to a


        43       minister's office?


        44       A.   Cables can contain a remarkable variety of


        45       information.  It is the main form of communication that the


        46       department uses, together with email.  But certainly if we


        47       wish to ensure that information is broadly disseminated and
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         1       available across government, the cable system is an


         2       excellent way of doing that, but cables can contain


         3       tremendously varied information, from details about flight


         4       bookings and hotel bookings, to cables of this nature.


         5


         6       Q.   It would be unlikely that the details of hotel


         7       bookings would be disseminated to the Prime Minister's


         8       office, unless, of course, he was the person catching the


         9       plane and travelling.


        10       A.   That's correct.


        11


        12       Q.   What I'm putting to you is that, where a cable such as


        13       this is disseminated amongst that wide range of ministers,


        14       it is, by and large, the practice within the Department of


        15       Foreign Affairs that that sort of dissemination is confined


        16       to cables that contain substantial matters?


        17       A.   Perhaps I can set out a bit of context here.  This was


        18       a cable dealing with an issue in Iraq, and all Iraq issues


        19       at the time were of priority - were of a relatively high


        20       priority.


        21


        22       Q.   And, as a consequence, it would be the subject of


        23       cables such as this, firstly?


        24       A.   Yes.


        25


        26       Q.   And one would expect, in the ordinary course, would be


        27       read by the office to which it would be directed?


        28       A.   I can't answer that, but, yes, I would expect so.


        29


        30       Q.   Did I understand you to be saying that one of the


        31       reasons why you didn't consider the assertions within


        32       paragraph 5 to be of any great significance was because


        33       Captain Puckett's office was a relatively recently


        34       established office?


        35       A.   I don't recall saying that I didn't think they were of


        36       great significance.  What I did say is that this was an


        37       assumption that needed to be tested, and my assessment at


        38       the time was it was quite possible that all contracts from


        39       phase 9 onward did include a 10 per cent kickback, but at


        40       this early stage in Iraq - and it must be remembered that


        41       the situation in June of 2003 was exceptionally chaotic, it


        42       was a very fluid situation, the coalition provisional


        43       administration was just standing up and a lot of the


        44       administrative procedures were only just going into place,


        45       and I felt that Captain Puckett's assumption - sorry,


        46       Captain Puckett's comment here really needed to be tested,


        47       and I anticipated that it would be tested in the coming
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         1       weeks and months as the Coalition Provisional Authority,


         2       together with the Iraqis, went through the documentation


         3       that was becoming available to them.


         4


         5            As I mentioned earlier, the Iraqis were great record


         6       keepers.  We're dealing here not just with a number of


         7       safes in various different departments, but warehouses full


         8       of documentation.  At that stage the coalition had only


         9       been in Iraq for March, April, May, three months or so, and


        10       I could not see how the provisional authority could have


        11       gone through all of the documentation pertaining to all of


        12       the companies that were doing work under the Oil-for-Food


        13       Program in that short period of time.


        14


        15       Q.   So it was possible that the assertions contained


        16       within paragraph 5 were correct?


        17       A.   It is possible, but they remained to be tested.


        18


        19       Q.   That possibility in itself didn't create a red flag


        20       for you?


        21       A.   Of course it did, yes.


        22


        23       Q.   It did?


        24       A.   Yes, it did.


        25


        26       Q.   Okay.  You would accept it ought create a red flag for


        27       any recipient who observed the contents of that document?


        28       A.   Yes, given that Australian companies were engaged in


        29       the Oil-for-Food Program.


        30


        31       Q.   Yes.  If I can move on to a document that you referred


        32       to of 3 November 2003.  I think that was DFT.0001.0065.


        33       This is the long email that you drafted to Peter Baxter


        34       concerning your understanding of AWB's position?


        35       A.   Yes.


        36


        37       Q.   That was tendered in evidence, but I don't think we


        38       saw the email that prompted you to go into print.  Could we


        39       bring up, please, DFT.0001.0066.  This is an email to you


        40       from Peter Baxter of 1 November 2003.  I'm not sure that I


        41       stated it accurately that it hasn't been exhibited.  I


        42       think it probably has as part of the email chain.


        43


        44       THE COMMISSIONER:   We have seen it before.


        45


        46       MR FORREST:   Yes.


        47
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         1       Q.   Could you have a read of the initiating email - that's


         2       on page 2?


         3       A.   Yes, I've read it.


         4


         5       Q.   What prompted you to go in to print was that Mr Baxter


         6       drew your attention to the wheat letter circulating in the


         7       US confirming the prices paid in December 2002 by the Wheat


         8       Board, and you then said this:


         9


        10            Do we know whether this is accurate?  It is


        11            hard to keep trying to defend them when we


        12            don't have the facts to do so.


        13            Let me know if AWB have made their minds up


        14            whether they want to give us some more


        15            ammo.


        16


        17       A.   Mmm-hmm.


        18


        19       Q.   Was it the role of DFAT to defend the AWB?


        20       A.   Perhaps if I could just set out a little bit of


        21       context here as well in regard to the US Wheat Associates'


        22       allegations and the letter from Senator Daschle.


        23       Peter Baxter's email here is a bit of a reminder, because


        24       we have already asked for this information through a cable,


        25       which I think we might have seen earlier.  But, as you


        26       recall, throughout 2003 US Wheat Associates were making a


        27       series of allegations, as we discussed earlier, about AWB


        28       contracts being inflated, and they were assuming, on the


        29       basis of their studies of the contracts, that AWB was


        30       paying kickbacks to the Saddam regime.  These first started


        31       coming through in early 2003 and continued throughout 2003,


        32       culminating in this wheat letter of 13 October and in the


        33       letter that was being prepared by Senator Daschle and


        34       circulated on the hill in Washington for other congressmen


        35       to sign.


        36


        37            At the time that these allegations came forward, you


        38       will recall that the Australian government was negotiating


        39       free trade agreements with the United States and one of the


        40       key issues in negotiation of that free trade agreement was


        41       the single desk.  US Wheat Associates and their supporters


        42       were very keen to see an end to the single desk, and these


        43       allegations about AWB illegal activity were coming forward


        44       against that context. You will recall that --


        45


        46       Q.   You mention that in your statement, I think?


        47       A.   I do, yes.  The main agricultural concession that the





            .21/3/06 (50)              4993     Z J ARMSTRONG (Mr Forrest)


                            Transcript produced by ComputerReporters


�















         1       US wanted was of course the abolition of the single desk.


         2       When these allegations came forward from


         3       US Wheat Associates and also from Senator Daschle, himself


         4       a very strong supporter of American wheat interests, we saw


         5       them very much against that context, that this was a fairly


         6       concerted campaign by Wheat Associates and other US wheat


         7       interests to do over AWB and bring down the single desk.


         8       Now, that's the context against which I was dealing with


         9       this issue.  So --


        10


        11       Q.   Was it the role of DFAT to defend the AWB in these


        12       circumstances?


        13       A.   We were not defending - well, were we defending AWB?


        14       We were defending the interests of the wheat industry.


        15


        16       Q.   The wheat industry is represented in Australia by the


        17       single desk, controlled by the AWB?


        18       A.   Yes, that's right.


        19


        20       Q.   What you were doing in your long letter was supplying


        21       Mr Baxter with the ammo that he was asking for --


        22       A.   To the extent that I was able to on the basis of the


        23       information that had come forward from AWB.


        24


        25       Q.   -- in order to defend the single desk operator, the


        26       AWB?


        27       A.   In order to I think refute the allegations that were


        28       coming forward from US Wheat Associates once again, as we


        29       had been doing through the whole of 2003.


        30


        31       Q.   If I can take you to the chronology that led up to the


        32       Lindberg letter in a little more detail than we went to


        33       earlier, it seems that the starting point of it is around


        34       the end of March 2004, from the email that I've shown you?


        35       A.   Yes.


        36


        37       Q.   If we could bring up DFT.0001.0496, please.  You don't


        38       recognise that as being a draft of a letter that you


        39       received, but you accept it as being a draft of a letter


        40       received by DFAT?


        41       A.   I accept that.


        42


        43       Q.   I want to take you to paragraph 6 of the letter:


        44


        45            Inland transport costs paid to a Jordanian


        46            trucking company were a visible and


        47            essential part of the contract.  UN
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         1            regulations stipulated the wheat must be


         2            delivered to all Iraq Governorates.  The


         3            Iraq Grains Board (IGB) nominated the


         4            preferred trucking supplier and the rate to


         5            apply.  The distribution program was agreed


         6            between the IGB and the UN as per the


         7            resolution.  AWB was effectively at the


         8            mercy of a monopoly inland transport


         9            supplier, a situation sanctioned by the


        10            U.N.


        11


        12       Now, I gather that words to that effect weren't in the


        13       draft that you saw?


        14       A.   I'm sorry, but I don't recall precise language in


        15       regard to the draft that I saw.


        16


        17       Q.   Words to that effect weren't in the draft you saw -


        18       I'm really picking up on what you told me earlier when you


        19       said that you made a suggestion as to what was missing from


        20       the draft that you saw, and it seemed to pick up on some of


        21       the content of this draft.


        22       A.   I think those words could have been there.


        23


        24       Q.   Okay.  You said, I think, this morning that you wished


        25       to amend a paragraph of your first statement --


        26       A.   Yes.


        27


        28       Q.   -- to put the word "withdraw" in?


        29       A.   Yes.


        30


        31       Q.   Was that paragraph 16?


        32       A.   Yes, that's right.


        33


        34       Q.   And the paragraph now reads:


        35


        36            As far as I'm able to recall, this was the


        37            first time --


        38


        39       and you're talking about October 2003 --


        40


        41            that anyone from the AWB had mentioned


        42            Jordanian transport companies


        43            withdrawing...


        44


        45       from Iraq, effectively.


        46       A.   Yes.


        47





            .21/3/06 (50)              4995     Z J ARMSTRONG (Mr Forrest)


                            Transcript produced by ComputerReporters


�















         1       Q.   Prior to October 2003, what was your knowledge of


         2       Jordanian transport companies, or a Jordanian transport


         3       company, as it related to the distribution of AWB wheat?


         4       A.   My knowledge built over the time that I was working on


         5       this issue, and - you're asking specifically prior to


         6       October 2003?  Is that the question, I'm sorry?


         7


         8       Q.   Yes, remembering that you started work in March 2003


         9       in that position?


        10       A.   Yes.  I came to understand - now, whether before or


        11       after October is difficult for me to be precise - that AWB


        12       was using a Jordanian trucking company to transport its


        13       wheat to all governorates and all silos in the


        14       post-conflict environment, and had been - I understood


        15       that that relationship was of some length, of long


        16       standing, and gradually came to understand that AWB had


        17       been using a Jordanian transport company to provide that


        18       service prior to the conflict in March 2003.


        19


        20       Q.   So it was an evolutionary understanding that commenced


        21       perhaps as early as March, or a little later than that?


        22       A.   Oh, probably a little later than that.  Yes, probably


        23       a little later than that, I'd say.


        24


        25       Q.   But by October 2003 your understanding of it was as


        26       you've described, a Jordanian trucking company being used


        27       by the AWB to transport wheat into Iraq to all ports and


        28       governorates?


        29       A.   To all governorates and all silos.


        30


        31       Q.   Right, sorry.  And your understanding of it was that


        32       the IGB set the fee and made the transport arrangements,


        33       although the moneys were remitted by the AWB to the


        34       Jordanian transport company?


        35       A.   I didn't have that level of detail until after the


        36       conversation that I reported I think with Mr Whitwell - I'm


        37       just trying to recall when that was.


        38


        39       Q.   Have you got your first statement there?


        40       A.   Yes, I have.  I had a clear understanding of that by


        41       the time of conversation I had with Mr Whitwell - well, in


        42       March 2004.


        43


        44       Q.   At about the time, if I can remain in March 2004, of


        45       the Whitwell conversation the conversation with Long


        46       occurred where, in response to something he said, you


        47       suggested that he provide a letter, or the AWB provide a





            .21/3/06 (50)              4996     Z J ARMSTRONG (Mr Forrest)


                            Transcript produced by ComputerReporters


�















         1       letter, to the minister; that's all at about the same time?


         2       A.   Yes, mmm.


         3


         4       Q.   At about that time it's your evidence that Mr Whitwell


         5       told you that the AWB paid the Jordanian trucking company


         6       and the Jordanian trucking company may have made payments


         7       to the Iraqis of their own volition?


         8       A.   Yes, that's right.


         9


        10       Q.   And you pick up that conversation in the ministerial


        11       submission to Mr Downer and Mr Vaile?


        12       A.   Yes.


        13


        14       Q.   I wonder if we could bring up the ministerial


        15       submission, please.  I'll just get the DFAT number for it.


        16


        17       THE COMMISSIONER:   0001.0494.


        18


        19       MR FORREST:   Thank you.


        20


        21       Q.   You I think told us that you were a contributor to


        22       this submission together with Mr Quinn?


        23       A.   I was the main drafter, in consultation with Mr Quinn.


        24


        25       Q.   He settled it?


        26       A.   Yes.


        27


        28       Q.   Paragraph (d) on page 1 in effect, and in different


        29       words, conveys the effect of the Whitwell conversation?


        30       A.   Yes.


        31


        32       Q.   Its effect - that is, paragraph (d) on page 1 - is set


        33       out in more detail in paragraph 4 on page 2?


        34       A.   Yes.


        35


        36       Q.   As at March 2004 it was clear that the Office of


        37       General Counsel of the CPA were maintaining that any


        38       company doing Oil-for-Food business in Iraq had to be


        39       implicated in inappropriate activity?


        40       A.   Yes.


        41


        42       Q.   The only issue was one of knowledge?


        43       A.   I think that's a - yes.


        44


        45       Q.   And that assertion by the OGC is taken up by you in


        46       paragraph 4 of that submission, isn't it, if you look at


        47       the AWB and their perspective under the Oil-for-Food
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         1       Program?


         2       A.   Mmm-hmm.


         3


         4       Q.   So any reader of this document, to your perception,


         5       would be aware that the office of general counsel of the


         6       CPA were saying that it necessarily followed that the AWB


         7       were implicated in paying kickbacks, whether wittingly or


         8       otherwise?


         9       A.  Yes, that's an interpretation, yes, mmm.


        10


        11       Q.   It's really --


        12


        13       THE COMMISSIONER:   Unless you read paragraph 4, which


        14       contains AWB's denial.


        15


        16       MR FORREST:   I'm sorry?


        17


        18       THE COMMISSIONER:   Unless you read paragraph 4, which


        19       contains AWB's denials.


        20


        21       MR FORREST:   I was dealing, sir, with the OGC claims in


        22       this part of the cross-examination.


        23


        24       THE COMMISSIONER:   Quite.


        25


        26       MR FORREST:   Q.   What the OGC was saying, which is


        27       referred to in paragraph 3, is in effect substantially the


        28       same as Captain Puckett had said four months earlier.


        29       A.   Yes.


        30


        31       Q.   If that was a red flag - and I think you accepted that


        32       it was - this is a flare.


        33       A.   Yes, that's a possible interpretation, but we did have


        34       the AWB denials, as the Commissioner has pointed out.


        35


        36       THE COMMISSIONER:   That's the real problem, isn't it?


        37


        38       MR FORREST:   Q.   The denials were that they wittingly


        39       paid kickbacks?


        40       A.   I don't think that we made that distinction.  I don't


        41       think that that distinction was ever made to me by anybody


        42       from AWB.  The denial was that they paid kickbacks.


        43


        44       Q.   It all comes down to the meaning of the word


        45       "kickback".  Mr Whitwell, on your own evidence --


        46


        47       MR ROBERTSON:   Is this a question?  We seem to have had
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         1       one question already.


         2


         3       MR FORREST:   Well, is this an objection?


         4


         5       MR ROBERTSON:   Yes, it is.


         6


         7       MR FORREST:   Q.   I'll put it this way:  Mr Whitwell had


         8       told you two things, one, that the AWB had paid a Jordanian


         9       trucking company; and, two, that the Jordanian trucking


        10       company may have paid Iraq, correct?


        11       A.   That's correct.


        12


        13       Q.   The effect of that conversation is picked up in


        14       paragraph (d) on the front page of that submission:


        15


        16            The AWB Ltd denies any involvement in


        17            direct payment of kickbacks...


        18


        19       A.   Mmm-hmm.


        20


        21       Q.   Right?


        22       A.   Yes.


        23


        24       Q.   You can see my point, can't you - it all comes down to


        25       what you mean by "kickbacks", and it's an ambiguous term.


        26


        27       MR ROBERTSON:   If the witness is having trouble, as she


        28       seems to be, it stems from the word "it".  Perhaps my


        29       learned friend might tell us what he means by "it".


        30


        31       MR FORREST:   Q.   Did you draft paragraph (d) of the


        32       ministerial submission on page 1?


        33       A.   Yes, I did.


        34


        35       Q.   What did you mean by the phrase "AWB Ltd denies any


        36       involvement in direct payment of kickbacks"?


        37       A.   Exactly that, that they had denied involvement in any


        38       direct payments to the Saddam regime.


        39


        40       Q.   It was intended to convey, was it not, that there may


        41       be an indirect payment of kickbacks by AWB?


        42       A.   Yes, but AWB could still have some involvement in


        43       indirect payments as well.


        44


        45       Q.   Insofar as AWB was involved in indirect payments, it


        46       was intended to convey that they were knowing payments,


        47       following on from the Whitwell conversation?
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         1       A.   I don't - can you run that by me again, please?


         2


         3       Q.   Sure.  Insofar as the AWB was involved in indirect


         4       payments - and that's, if you like, the implicit effect of


         5       the contents of paragraph (d) - it was not suggested by you


         6       in this ministerial submission that the AWB knew that the


         7       source of the money they were paying to the Jordanian


         8       trucking company was ending up in Iraq?


         9       A.   It was not suggested by me that the AWB knew that -


        10       I'm just trying to get this clear, that the source of money


        11       they were paying was ending up in Iraq?


        12


        13       Q.   No, the destination.  That's my own fault.  The


        14       destination of the money they were paying was eventually


        15       the Iraqi regime?


        16       A.   They might have turned a blind eye?


        17


        18       Q.   Well, they're your --


        19


        20       THE COMMISSIONER:   Mr Forrest, can I just ask where this


        21       is going?  Is it going to be your submission that I should


        22       draw from Mr Whitwell's comments that AWB was telling DFAT


        23       that they had been engaged in paying kickbacks indirectly?


        24


        25       MR FORREST:   What we're doing --


        26


        27       THE COMMISSIONER:   No, no, is that what your submission is


        28       going to be?


        29


        30       MR FORREST:   Sorry, Commissioner, I've been distracted.


        31       Would you excuse me a moment?


        32


        33       THE COMMISSIONER:   Yes.  If it is, I'd like to hear what


        34       Mr Judd has to say about that.


        35


        36       MR FORREST:   No, what I'm doing at the moment - I don't


        37       appear for Mr Whitwell, I have no instructions for


        38       Mr Whitwell.


        39


        40       THE COMMISSIONER:   I know, you appear for Mr Long.  Will


        41       it be Mr Long's submission?


        42


        43       MR FORREST:   No, Mr Long's position is pretty simple.


        44


        45       THE COMMISSIONER:   No, no, will it be Mr Long's submission


        46       that I should draw that inference?


        47
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         1       MR FORREST:   That the AWB was paying kickbacks indirectly?


         2


         3       THE COMMISSIONER:   As I put it to you.


         4


         5       MR FORREST:   Well, in the sense that if it is proved by


         6       the evidence that the destination of funds paid by the AWB


         7       is with the Iraqi authorities, it will be my submission on


         8       behalf of Mr Long that you ought not infer that he knew


         9       that that's where the funds ended up.


        10


        11       THE COMMISSIONER:   No, no, we're addressing Mr Whitwell's


        12       evidence.  You're appearing for Mr Long.


        13


        14       MR FORREST:   That's right.


        15


        16       THE COMMISSIONER:   Are you, on behalf of Mr Long, going to


        17       submit to me that Mr Whitwell in this conversation was


        18       informing DFAT that AWB had been engaged in paying


        19       kickbacks?


        20


        21       MR FORREST:   No, I'm not.


        22


        23       THE COMMISSIONER:   Well, then why are we having this


        24       self-incrimination?


        25


        26       MR FORREST:   We're exploring the knowledge of the


        27       government, sir, and that's another discrete aspect of


        28       interest in this inquiry.


        29


        30       THE COMMISSIONER:   Very well.


        31


        32       MR FORREST:   Thank you.


        33


        34       Q.   Ms Armstrong, I won't go back over the ground that


        35       I've covered.  What I suggested was clear to both you and


        36       Mr Quinn when you drafted this submission was that the AWB


        37       were denying knowledge that moneys that they may have paid


        38       to the Jordanian trucking company ended up with the Iraqi


        39       authority?


        40       A.   Yes, I think I said that earlier.


        41


        42       Q.   What Mr Whitwell, it seems, was saying to you was that


        43       those moneys paid to the Jordanian trucking company may


        44       have ended up, or some of them, with the Iraqi authorities,


        45       but not to his knowledge?


        46       A.   Yes, I answered a question from Mr Agius on this,


        47       where he asked about whether it was speculative.
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         1


         2       Q.   Right.  Towards the end of the last paragraph of that


         3       advice you pick up on the suggestion that you made to


         4       Mr Long which is referred to on the email of 29 March:


         5


         6            Given the gravity of the allegations...


         7


         8       et cetera.  Correct?


         9       A.   Yes.


        10


        11       Q.   And you note that AWB is bound by the Commonwealth


        12       Criminal Code --


        13       A.   Yes, I do.


        14


        15       Q.   -- which contains offences relating to bribery and


        16       corruption by Australian companies and their officials


        17       overseas?


        18       A.   Yes, that's correct.


        19


        20       Q.   And that would have been information that you derived


        21       from your consultations below with the ILD?


        22       A.   The Attorney-General's Department, I believe.


        23


        24       Q.   The letter of 10 June 2004 was sent by Mr Lindberg to


        25       Minister Downer, and that contains - I won't take you to


        26       it - substantially similar paragraphs to the draft that


        27       you've seen.


        28       A.   Yes.


        29


        30       Q.   Would you accept that?  Minister Downer wrote back on


        31       25 June 2004, if we could bring up DFT.0001.0500.  Have you


        32       seen that?


        33       A.   I have seen that, yes.


        34


        35       Q.   Did you play any part in the composition of this


        36       response?


        37       A.   No, I didn't.


        38


        39       Q.   The penultimate paragraph reads as follows:


        40


        41            The Government remains committed to working


        42            closely with AWB Limited in pursuing export


        43            opportunities in Iraq.  The reliability of


        44            Australia as a major wheat supplier and the


        45            long-standing relationship between AWB


        46            Limited and Iraqi procurement authorities


        47            will be important in maintaining a major
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         1            share of the market in the face of strong


         2            international competition.


         3


         4       Now, are the Iraqi procurement authorities that Mr Downer


         5       was referring to in that letter Nazar and the IGB people


         6       that you referred to earlier in your evidence?


         7


         8       MR ROBERTSON:   Well, Mr Commissioner, I think this witness


         9       has said that she didn't have anything to do with drafting


        10       it, so I'm not quite sure how she can answer that.


        11


        12       MR FORREST:   I accept that.


        13


        14       Q.   Who do you understand as at June 2004, or a little


        15       earlier when you were still involved in this, were the


        16       Iraqi procurement authorities?


        17       A.   The Ministry of Trade.


        18


        19       Q.   Yes.  Insofar as the IGB was concerned, which is


        20       separate, of course, to the Ministry of Trade, did you


        21       understand that that organisation was staffed by people who


        22       had been in fact members of that same organisation before


        23       the conflict?


        24       A.   You're referring to the Iraqi Grains Board?


        25


        26       Q.   Yes.


        27       A.   I think there were some changes in the Iraqi Grains


        28       Board during the time that I was working on this issue, but


        29       there were a number of officials who retained their


        30       position post conflict.


        31


        32       Q.   Just before I sit down, your conversation with


        33       Mr Nazar while you were waiting for a taxi, was that a


        34       conversation in Canberra?


        35       A.   Yes, it was.


        36


        37       Q.   Was it a conversation about which you took any notes?


        38       A.   No, it wasn't.


        39


        40       Q.   Was it a conversation that took any time?  What are


        41       taxis like in Canberra?


        42       A.   Very small.  They sometimes don't turn up at all.  I


        43       think we probably - I escorted them downstairs from the


        44       meeting room.  I had engaged with Mr Nazar at the end of


        45       the meeting and we probably had about 10 to 15 minutes


        46       while we were waiting for the transport to arrive.


        47
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         1       Q.   Did you make notes of that conversation --


         2       A.   No, I didn't.


         3


         4       Q.   I understand at the time.  Did you make any notes


         5       after it?


         6       A.   No, only the reference to the ministerial submission.


         7


         8       Q.   Right.  So that's the first time, in a documentary


         9       sense, the effect of that conversation is picked up?


        10       A.   That's right.


        11


        12       <EXAMINATION BY MR JUDD:


        13


        14       MR JUDD:   Q.   Ms Armstrong, I appear on behalf of AWB and


        15       AWBI.  I'd like to ask you about a couple of topics, if I


        16       may.  The first concerns your statement to the IIC


        17       investigators.  Perhaps we could have up on the screen


        18       DFT.0008.0022.  I want to direct your attention in


        19       particular to about halfway down the page, where it says:


        20


        21            Ms Armstrong was asked for any further


        22            details she could provide...


        23


        24       et cetera.  Do you see that paragraph?


        25       A.   Yes.


        26


        27       Q.   In that regard, were you asked by the investigators


        28       whether you had any notes that might assist you in


        29       recalling the conversations you speak of there?


        30       A.   No, I wasn't, no.


        31


        32       Q.   At the time you were giving information to these


        33       officers, did you tell them that you had notes that might


        34       be of assistance?


        35       A.   No, I didn't.


        36


        37       Q.   Might I ask why not?


        38       A.   By way of context, the interview was conducted by the


        39       UN investigators.  They put a range of questions to me and


        40       I was invited to answer the questions as they were put to


        41       me, which is what I did.


        42


        43       Q.   So may we understand from this that, had they asked


        44       you for notes, you would have responded --


        45       A.   Yes, of course.


        46


        47       Q.   -- and told them - provided them?
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         1       A.   Yes.


         2


         3       Q.   But because they didn't, you didn't?


         4       A.   No, I didn't.


         5


         6       Q.   May we assume that the same goes for other documents


         7       that we have seen here in this inquiry attached to your


         8       statements - the cables and emails and ministerial


         9       submission, and the like - you were no doubt aware of the


        10       existence of those documents at the time of the IIC


        11       inquiry?


        12       A.   Yes, I was.


        13


        14       Q.   But they were not asked for?


        15       A.   I don't - they were not asked of me, no.


        16


        17       Q.   And you didn't feel it appropriate to volunteer the


        18       existence of that material?


        19       A.   Well, I understood that they were being assisted by


        20       other parts of the department in this regard.


        21


        22       Q.   Could I ask you generally about the context in which


        23       what have variously been described as assurances by AWB


        24       officers and denials have been given.  I think, for your


        25       assistance, you mention assurances for the first time in


        26       your first statement in paragraph 9, where you speak of


        27       allegations of kickbacks, and the like, and that you were


        28       given certain assurances; do you recall that?


        29       A.   Yes.


        30


        31       Q.   These assurances that you were given, or denials, that


        32       we've heard about from time to time, were given, weren't


        33       they, in a context of various allegations made by


        34       US Wheat Associates and through the CPA in Iraq -


        35       Captain Puckett, and the like.  There was a confluence of


        36       allegations coming into DFAT, wasn't there?


        37       A.   The allegations relating to AWB were coming forward


        38       only from the US wheat association.  The CPA made no


        39       specific allegations in regard to AWB at all.


        40


        41       Q.   Perhaps I put that a little highly.  There were


        42       allegations that were being made by the CPA in connection


        43       with what were described as kickbacks, and the like?


        44       A.   Yes, but not specifically in relation to Australia,


        45       nor to any Australian contract.


        46


        47       Q.   Did you understand the nature of the allegations that
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         1       were being made to essentially involve allegations of the


         2       following kind, and I'll give you some examples contained


         3       in the material:  that kickbacks had been paid to the


         4       Saddam Hussein regime?


         5       A.   Yes.


         6


         7       Q.   Does that ring a bell?


         8       A.   Yes.


         9


        10       Q.   Perhaps that kickbacks had been paid to the Saddam


        11       Hussein family?


        12       A.   Yes.


        13


        14       Q.   Perhaps that illicit payments had been made to Saddam


        15       Hussein or his family?


        16       A.   Yes.


        17


        18       Q.   We have an allegation that AWB had illegally paid


        19       money to the Saddam Hussein family; does that ring a bell?


        20       A.   Yes, it does.


        21


        22       Q.   It's in the context of those allegations, isn't it,


        23       that you were seeking assurances and obtaining denials from


        24       the AWB people with whom you had discussions?


        25       A.   Yes, that's right.


        26


        27       Q.   At one point it appears obvious that there was a link


        28       drawn between these allegations, or at least those


        29       concerning kickbacks, and the freight component of the


        30       contracts between the AWB and the IGB?


        31       A.   Yes.


        32


        33       Q.   Perhaps I can direct your attention to paragraph 13 of


        34       your first statement, where you set out the substance of


        35       the conversation with Mr Whitwell?


        36       A.   Yes, mmm-hmm.


        37


        38       Q.   During the period April/May 2003 until mid-2004, on


        39       various occasions you were provided with information by AWB


        40       personnel about the freight component or inland transport


        41       component of the wheat contracts?


        42       A.   When you say provided information, what do --


        43


        44       Q.   Well, an explanation as to what the freight component


        45       or inland transport component was in relation to the --


        46       A.   All governorates and all the silos, yes.


        47
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         1       Q.   Yes, perhaps that's one example.  You were told,


         2       weren't you, that payments were made to Alia in 2004?


         3       A.   Yes.


         4


         5       Q.   And that Alia was a Jordanian trucking company?


         6       A.   Yes.


         7


         8       Q.   And that the payments had been made in Jordan?


         9       A.   Yes.


        10


        11       Q.   Then you gave some evidence about the comparative


        12       exercise you undertook to look at perhaps the equivalence


        13       between the inland transport cost component of the


        14       Australian as opposed to Russian contracts?


        15       A.   The overall contract cost.


        16


        17       Q.   Yes.  And you were shown an exhibit, 606, which is


        18       DFT.0001.0085, if we could have that up on the screen,


        19       please.  You were asked about this, but I think you said


        20       that it didn't resonate with you, or words to that effect,


        21       because your recollection was that you saw a higher amount


        22       of the Russian component as opposed to the Australian


        23       component.  Do I understand that, notwithstanding that


        24       difference, this was the kind of analysis that you had


        25       undertaken to reach the comparison that you were concerned


        26       to inform yourself about?


        27       A.   It was a very inexpert lay person's analysis, but,


        28       yes, it was a comparison of figures.


        29


        30       Q.   Yes.  So it involved these components?


        31       A.   I don't actually recall seeing the inland charges and


        32       the extra fees split.  I don't recall this level of detail


        33       in the contracts that we - in the contract figures that we


        34       looked at.  It may have been, but I don't recall that.


        35       What I do recall, as I mentioned, is the Australian figures


        36       appeared to be below the Russian.


        37


        38       Q.   We understand this to be a DFAT document.  Do you say


        39       that you've not seen this document before you were shown it


        40       here?


        41       A.   I don't have a clear recollection that this was the


        42       document that I looked at.


        43


        44       Q.   Yes, all right.  But it's possible?


        45       A.   It's possible, but, as I say, the analysis doesn't


        46       bear out my recollection that the Australian contracts came


        47       in under the Russian.
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         1


         2       Q.   Did you ever ask Mr Whitwell or Mr Long for a


         3       breakdown of the inland transport costs, some further


         4       information about it?


         5       A.   I don't believe I did.  I think that was implicit in


         6       our request to them for as much information that they could


         7       give us in regard to the contract so that we could rebut


         8       the US Wheat Associates' allegations, but as for asking for


         9       it very directly, we were cognisant, I think, of the


        10       commercial in confidence aspects of much of this work.  So


        11       I don't recall explicitly requesting that sort of a


        12       breakdown.


        13


        14       Q.   Can I direct your attention next to the ministerial


        15       submission, which is DFT.0001.0494.  This is the submission


        16       dated 30 March 2004, signed by Mr Quinn, in which you


        17       played some part.  Can we go to the second page, which is


        18       0495, please.  There, in paragraph 4, it's been noted that


        19       the investigation - I'm looking at the second sentence in


        20       paragraph 4, where you're picking up the likelihood of an


        21       investigation, or the fact of an investigation being


        22       undertaken into these matters by the CPA's office.  You


        23       say:


        24


        25            The investigation may look particularly


        26            closely at contracts issued from OFF Phase


        27            8 (1998), identified by the CPA as the


        28            phase when the so-called 10 per cent


        29            kickback was introduced.


        30


        31       With that prospect in mind, did you go to the DFAT files


        32       and look at the contracts?


        33       A.   No.


        34


        35       Q.   Any reason why not?


        36       A.   My work here was very much focused, as I said earlier,


        37       on ensuring that the wheat market in Iraq - that Australia


        38       had continued access to the wheat market in Iraq.  It was


        39       not to investigate AWB.  So my priority, my focus, was


        40       actually on trade, rather than an investigation.


        41


        42            Clearly, as the Oil-for-Food inquiry was getting under


        43       way, the focus of the work of the Iraq Rehabilitation Unit


        44       was starting to shift, and we saw that happening, I think,


        45       through 2004 as these inquiries started gaining momentum,


        46       and it became clearer to us that this was an issue that


        47       needed to be taken seriously.  I think that looking at the
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         1       contracts was at this time not something that I thought to


         2       do.


         3


         4       Q.   Would you have expected that one or other of the


         5       recipients of this submission would have perhaps directed


         6       or delegated the task to somebody, in view of the imminent


         7       investigation, if we look at DFAT's own records, of these


         8       contracts?  Would you have thought that reasonable?


         9       A.   Reasonable, yes.


        10


        11       MR JUDD:   Thank you.


        12


        13       THE COMMISSIONER:   Mr Robertson?


        14


        15       MR ROBERTSON:   I have no questions, sir.


        16


        17       MR FORREST:   Commissioner, there was a matter that I


        18       neglected to ask this witness about.


        19


        20       THE COMMISSIONER:   All right.


        21


        22       MR FORREST:   Thank you.


        23


        24       <EXAMINATION BY MR FORREST:


        25


        26       MR FORREST:   Q.   Towards the end of your evidence to


        27       Mr Agius just before lunch you were shown a folder of


        28       secret documents; do you recall that?


        29       A.   Mmm, I do.


        30


        31       Q.   I think your evidence was that you might have read


        32       some parts of document 15 and you were aware of the


        33       substance contained in other documents within the folder


        34       without actually having read those documents?


        35       A.   I have read the documents previously.


        36


        37       Q.   Okay.  I'm not sure if that's what I was asking, but


        38       you'd read those documents previously --


        39       A.   In the context of this inquiry, yes.


        40


        41       Q.   There was only one document that you said you may have


        42       read --


        43       A.   Contemporaneously, yes.


        44


        45       MR FORREST:   I wonder if the witness, Commissioner, could


        46       be shown the proposed distillation, which is exhibit 584.


        47
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         1       MR AGIUS:   Is that GOV.0002.0066?


         2


         3       THE WITNESS:   There is no number on it.


         4


         5       MR AGIUS:   Can I see it?


         6


         7       THE COMMISSIONER:   The document that has been handed to


         8       the witness is the substituted proposed distillation.  You


         9       will recall that Mr Agius produced a second edition with


        10       the word "unassessed" inserted.


        11


        12       MR FORREST:   Yes, with "unassessed" in it.


        13


        14       MR AGIUS:   That is a copy of the document I have as


        15       exhibit 584, Mr Commissioner.


        16


        17       MR FORREST:   Thank you.


        18


        19       Q.   Now, have you seen the proposed distillation before?


        20       A.   No.


        21


        22       Q.   I wonder if you could read it.  Bear in mind that I'm


        23       going to ask you whether any of the nine propositions that


        24       are outlined within that document convey the substance and


        25       effect of document 15.


        26       A.   Am I able to take some advice on that, as to whether I


        27       can answer that?


        28


        29       Q.   Of course.


        30


        31       THE COMMISSIONER:   Yes, if you need it, certainly.  Why


        32       don't you read the document, and they'll think about


        33       whether they want to give you advice in the meantime.


        34


        35       MR ORR:   Commissioner, that question goes to the content


        36       of the document and therefore we object to that question


        37       being asked and answered, on the basis that it offends the


        38       order which you, Commissioner, have made.


        39


        40       THE COMMISSIONER:   Yes.  I don't for the minute see why


        41       the witness shouldn't be asked about the document


        42       exhibit 584 --


        43


        44       MR ORR:   Yes, Commissioner.


        45


        46       THE COMMISSIONER:   -- without any reference to the


        47       document.  Mr Forrest, that would serve your purpose, I
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         1       believe.


         2


         3       MR FORREST:   I will exclude document 15 from the question


         4       and ask of the nine propositions which are familiar, if I


         5       may.


         6


         7       Q.   Have you had a chance to read those nine propositions?


         8       A.   Yes, I have.


         9


        10       Q.   Of those distilled propositions, can you tell us


        11       whether you were aware of any of them during the time


        12       frames that are mentioned in the various propositions?


        13       A.   Some of the information of course was included in


        14       material that was conveyed to us during 2003.


        15


        16       Q.   I'm sorry?


        17       A.   Some of the information was available to us in


        18       material that was conveyed during 2003, but the relevant


        19       paragraph is number 8.


        20


        21       Q.   Paragraph 8 reads:


        22


        23            The intelligence held by the Australian


        24            Intelligence Community between 1998 and


        25            2004 did not mention any Australian company


        26            by name.  Unassessed intelligence held in


        27            November 2003 included that not all large


        28            companies had agreed to pay the


        29            Iraqi-imposed surcharges and cited as an


        30            example wheat imports from Australia.


        31


        32       Now, do I understand your position that you became aware of


        33       the substance of what's contained in paragraph 8 in your


        34       position that you've described to us in your earlier


        35       evidence?


        36       A.   To the best of my recollection.


        37


        38       Q.   I don't know whether I'm allowed to ask this - I'll


        39       ask it and if there's an objection it will be determined -


        40       did your knowledge of the proposition contained in


        41       paragraph 8 come from an intelligence source or more


        42       broadly from interaction with your colleagues in your job?


        43


        44       MR ORR:   Commissioner, we object to that question on the


        45       basis that the answer to that question would disclose


        46       intelligence which we're seeking to protect.


        47
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         1       THE COMMISSIONER:   What do you say, Mr Forrest?


         2


         3       MR FORREST:   We'd submit that the question is reasonably


         4       carefully crafted to avoid the very vice that my learned


         5       friend talks about.


         6


         7       THE COMMISSIONER:   It depends what the answer is.


         8


         9       MR FORREST:   Well, I'll ask it in two parts, and we may


        10       not get to the second part, if I could try that approach,


        11       sir.


        12


        13       Q.   Did the substance of what you see in paragraph 8 come


        14       from interaction with your colleagues as part of your


        15       duties on the Iraqi matters during the period that you've


        16       described?


        17       A.   My colleagues being DFAT colleagues?


        18


        19       Q.   Yes.


        20       A.   In part, yes.


        21


        22       Q.   Did it otherwise in part come from the AWB?


        23       A.   In part, yes.


        24


        25       MR FORREST:   I don't know that I can ask much more.  Thank


        26       you, sir.


        27


        28       THE COMMISSIONER:   Mr Agius?


        29


        30       MR AGIUS:   I have nothing arising, Commissioner.


        31


        32       THE COMMISSIONER:   Is there any reason why Ms Armstrong


        33       shouldn't be excused?


        34


        35       MR AGIUS:   No.


        36


        37       THE COMMISSIONER:   Thank you, Ms Armstrong.  You're


        38       excused.  Thank you.


        39


        40       <THE WITNESS WITHDREW


        41


        42       THE COMMISSIONER:   We have two competing positions, I


        43       think:  one is that I should receive the submissions now in


        44       relation to the public interest immunity point; the other


        45       is to hear the next witness, who is to take up some post


        46       overseas on Friday.  The question is which of those two has


        47       priority.  Who is the next witness?
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         1


         2       MR AGIUS:   It's Mr Pierce.  I should indicate, in relation


         3       to Mr Pierce, we've received today a further statutory


         4       declaration from him.


         5


         6       THE COMMISSIONER:   Have the other people seen that?


         7


         8       MR AGIUS:   No, I've only had it copied in the course of


         9       the day.  I have a bundle which I can distribute.  It's


        10       sworn 21 March 2006.  I have copies available for


        11       distribution.  My learned friends may wish to look at that.


        12


        13       THE COMMISSIONER:   What's your best estimate of how long


        14       Mr Pierce might be, knowing how unreliable counsel are.


        15


        16       MR AGIUS:   Well, I understand that he is relevant to


        17       issues that relate to Mr Stott and Mr Stott's evidence.


        18       Mr Stott and Mr Lyons were both examined on issues that


        19       Mr Pierce's evidence touches upon.  I don't think that if


        20       we started Mr Pierce this afternoon we'd finish him, even


        21       if we sat on, as we customarily do.  So I can give that


        22       estimation, but I'd be reluctant to put a time on it,


        23       because I wouldn't want to be speaking for any of my


        24       learned friends.


        25


        26       THE COMMISSIONER:   Perhaps the convenient course is to


        27       deal with the public interest immunity point.  Then we


        28       might start Mr Pierce.


        29


        30       MR LACAVA:   Could I just remind the Commission, sir, that


        31       so far as Mr Stott is concerned, we did not give notice


        32       that we wished to cross-examine Mr Pierce.  I don't know


        33       whether anyone else at the Bar table did either.


        34


        35       THE COMMISSIONER:   No, they didn't.


        36


        37       MR LACAVA:   So taking into account the reliability or


        38       unreliability of counsel is not --


        39


        40       THE COMMISSIONER:   I used to be counsel myself and I was


        41       equally unreliable.  I think we might take the public


        42       interest immunity point argument.


        43


        44       MR AGIUS:   We have prepared an outline of submission in


        45       relation to the claim for public interest immunity and I am


        46       in a position to make that available.


        47
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         1       MR ROBERTSON:   Commissioner, sorry to interrupt my learned


         2       friend, but may we then assume that Mr Pierce won't be


         3       reached this evening?


         4


         5       THE COMMISSIONER:   Oh, no.  Mr Orr, did you wish to add to


         6       your submissions?


         7


         8       MR ORR:   No, Commissioner.  As I understand it, we've


         9       filed our submissions and served those.


        10


        11       THE COMMISSIONER:   Yes, I've read those.


        12


        13       MR AGIUS:   Mr Commissioner, there are just a number of


        14       short extra points we would wish to make in relation to


        15       this point that you won't find in our written submissions.


        16       They are points that we believe ought to be made and put on


        17       the record.  If I might take just two or three minutes to


        18       make them, I would be indebted.  I won't read the written


        19       submissions in any way.


        20


        21            First, it's the submission of those assisting you,


        22       Mr Commissioner, that there has been no usurpation of the


        23       court's role in determining the public interest immunity


        24       claim.  Second, the Australian Intelligence Community still


        25       has the opportunity to approach the Federal Court to have


        26       the matter ruled upon and, indeed, the Australian


        27       Intelligence Community may, if it had wished, have


        28       exercised that right in lieu of producing such documents to


        29       this inquiry as it has produced.


        30


        31            Third, there is no principle of procedural fairness


        32       which requires this inquiry or any court to provide access


        33       to the documents and override the claim for public interest


        34       immunity without considering the merits of that claim.


        35       Fourth, the process that has been adopted in this inquiry


        36       to this point in time has been transparent and, in our


        37       respectful submission, procedurally fair.  Fifth, it is


        38       often the case that material supporting a claim for public


        39       interest immunity is not disclosed.  Often to disclose such


        40       material undermines the claim itself.


        41


        42            Sixth, in this case, Mr Commissioner, you have had


        43       access to such information in the form of the confidential


        44       statutory declarations.  This entirely coincides with a


        45       practice recognised by the law and this process was


        46       recognised by the High Court itself and adopted by it in


        47       Alister's case.  In our respectful submission, there is no
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         1       substance in the submission that the inquiry could not rule


         2       upon the claim without defining the possible range of


         3       criminal offences which the inquiry might come to consider


         4       after all the evidence is in.  In our respectful


         5       submission, the relevant issue is that which has been


         6       defined, and it need be defined no further than the


         7       knowledge of the Commonwealth at any particular time.


         8       We've made that point in a different way in paragraph 22 of


         9       our submissions, and I won't repeat it.


        10


        11            I should indicate that we have prepared a document


        12       which represents the distribution of the information in


        13       secret exhibit 4.  This document sets out the material


        14       disclosed by secret exhibit 4 concerning the distribution


        15       of that information.  We have today provided that to the


        16       Commonwealth so that the Commonwealth might consider it and


        17       consider whether or not the document itself raises issues


        18       of public interest immunity.  I should say it is only on


        19       that basis that we have provided it to the Commonwealth.


        20       We expect to hear from the Commonwealth in that regard.


        21


        22            Once that matter is dealt with, then there will be


        23       available on the public record not only what we consider to


        24       be a definitive distillation of the content of the material


        25       as to content but also a record of the distribution of that


        26       material within the Commonwealth, should that matter become


        27       relevant.  I understand that instructions are being


        28       obtained on the issue of whether or not the further


        29       document that I have settled - I should indicate this is a


        30       document that emanates from those assisting you,


        31       Mr Commissioner - impinges upon public interest immunity.


        32       If so, we would propose to give the Commonwealth an


        33       opportunity to argue in relation to that.  They're our


        34       further submissions.


        35


        36       THE COMMISSIONER:   Have you had a chance to consider this


        37       other document, Mr Orr?


        38


        39       MR ORR:   Mr Commissioner, we have that document and I'm


        40       seeking instructions in relation to our position in regard


        41       to that document.


        42


        43       THE COMMISSIONER:   Very well.  I'll wait to hear from you,


        44       then, sooner rather than later.


        45


        46       MR ORR:   Yes, Mr Commissioner.


        47
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         1       THE COMMISSIONER:   I'll just take a brief adjournment and


         2       we'll then go on with the next witness.


         3


         4       SHORT ADJOURNMENT


         5


         6       <MARK THOMAS PIERCE, sworn:                  [4.05pm]


         7


         8       <EXAMINATION BY MR AGIUS:


         9


        10       MR AGIUS:   Q.   Mr Pierce, might we have your full name?


        11       A.   My full name is Mark Thomas Pierce, sir.


        12


        13       Q.   And you appear here today in answer to a notice


        14       requiring your appearance?


        15       A.   I do.


        16


        17       Q.   We have two statutory declarations from you,


        18       Mr Pierce.  I'll bring the first up - DFT.0013.0602.


        19       That's the first page of your statutory declaration of


        20       9 March 2006.  If we bring up the last page, 0610, do you


        21       recognise your signature on that page?


        22       A.   I'm sorry, sir?


        23


        24       Q.   Do you recognise your signature on that page?


        25       A.   Yes, certainly that's my signature.


        26


        27       Q.   These documents should come up on that screen in front


        28       of you.  If they fail to do so, would you indicate, because


        29       I cannot determine from my screen that you are seeing the


        30       same thing that I am.  I want to take you to paragraph 23


        31       of that --


        32


        33       THE COMMISSIONER:   I'll mark that as exhibit 624.


        34


        35       EXHIBIT #624 FIRST STATUTORY DECLARATION OF


        36       MARK THOMAS PIERCE, DATED 9/3/2006,


        37       BARCODED DFT.0013.0602


        38


        39       MR AGIUS:   Yes, I'll tender it now.  There are some


        40       corrections to be made to it.


        41


        42       Q.   I take you to paragraph 23.  I think there are some


        43       problems with dates - that is, the dates of documents - in


        44       that paragraph, Mr Pierce.  Would you agree with me that in


        45       the second line the reference to 29 May 1996 ought to be


        46       27 May 1996?


        47       A.   I do agree with you, sir, and I apologise for that
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         1       silly mistake.


         2


         3       Q.   In the second-last line, would you agree that 23 March


         4       1996 should read 23 May 1996?


         5       A.   It certainly should, and again my apologies.


         6


         7       Q.   With those corrections, do you say that the contents


         8       of that statutory declaration are true and correct to the


         9       best of your knowledge and belief?


        10       A.   I do.


        11


        12       Q.   We have a second statutory declaration from you, which


        13       I hope has found its way to the electronic system -


        14       DFT.0020.0177.  That's the first page of your second


        15       statutory declaration.


        16       A.   It is.


        17


        18       Q.   If we bring up, please, 0180, do you see your


        19       signature on that page?


        20       A.   That's my signature, sir, signed this morning.


        21


        22       Q.   Do you say the contents of that statutory declaration


        23       are true and correct to the best of your knowledge and


        24       belief?


        25       A.   I do


        26


        27       MR AGIUS:   I tender that, Mr Commissioner.


        28


        29       EXHIBIT #625 SECOND STATUTORY DECLARATION OF


        30       MARK THOMAS PIERCE, DATED 21/3/2006,


        31       BARCODED DFT.0020.0177


        32


        33       MR AGIUS:   Q.   Can I bring you to paragraph 15 of your


        34       first statutory declaration.  You refer there, in the last


        35       sentence, to a minute from yourself to the secretary of


        36       22 March 1996.  Could we bring up, please, exhibit 534,


        37       which I have as DFT.0010.0078.  This is dated 22 March


        38       1996.  Is that the minute to which you refer in


        39       paragraph 15?


        40       A.   It is.


        41


        42       Q.   In paragraph 16 you refer to the matter being raised


        43       again on 1 April 1996 by Mr Stott.  At the end of that


        44       paragraph you refer to a minute recording the meeting being


        45       written by Ms Grant-Thomson.  Could we bring up, please,


        46       DFT.0010.0082.  If we go to the second page of that, is


        47       that the minute to which you refer in paragraph 16?
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         1       A.   It is, sir.


         2


         3       MR AGIUS:   I tender that, Mr Commissioner.


         4


         5       EXHIBIT #626 MINUTE OF MEETING WRITTEN BY MS GRANT-THOMSON,


         6       BARCODED DFT.0010.0081-0082


         7


         8       MR AGIUS:   Q.   Were you present with Ms Grant-Thomson


         9       when she had the conversation referred to in that minute?


        10       A.   No, I was not.


        11


        12       Q.   You refer in paragraph 17 to Mr Stott raising the


        13       proposal again on 29 April 1996, and you set out evidence


        14       in that regard.  Could we bring up, please, AWB.0269.0134.


        15       In paragraph 2 of this minute you speak of Mr Stott having


        16       given you a typically blunt critique of current policy on


        17       29 April.  Is that a note that you made in reference to


        18       your conversation with him on 29 April.


        19       A.   Yes, it is, sir.  It's a minute I wrote on I believe -


        20       I can't see the date at the bottom of here, but I believe


        21       it was the same day.


        22


        23       Q.   The same day.  Could we scroll up.  Thank you.


        24


        25       MR AGIUS:   I tender that document, Mr Commissioner.


        26


        27       EXHIBIT #627 NOTE MADE BY MR PIERCE OF A CONVERSATION WITH


        28       MR STOTT ON 29/4/1996, BARCODED AWB.0269.0134


        29


        30       MR AGIUS:   Q.   You speak in paragraph 20 of two


        31       submissions being put to the portfolio minister, the


        32       Minister for Foreign Affairs, and to the Deputy Prime


        33       Minister and Minister for Trade.  Could we bring up,


        34       please, exhibit 535, DFT.0010.0101.  Is this a ministerial


        35       submission that you prepared on or about 7 May 1996?


        36       A.   Yes, sir.


        37


        38       Q.   If we go to the last page, 0104, we have a note that


        39       Minister Downer has agreed with your recommendation,


        40       indicating with a circle around the words "please discuss",


        41       and below that a note - can you help us?  Is that your


        42       handwriting?


        43       A.   No, I believe, sir, it's Mr Skelly's handwriting, the


        44       Director of the Arabian Peninsula section at the time.  I


        45       think that says "Mr Pierce done by phone on 16 May 1996".


        46


        47       Q.   Let me move on from that for a moment.  You'll see
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         1       that Minister Downer's signature on the document appears to


         2       be dated as at 12 May 1996?


         3       A.   Yes.


         4


         5       Q.   I'll bring you to 13 May 1996, and if we could bring


         6       up, please, DFT.0010.0105.  To assist your recollection, if


         7       I take you to 0107 --


         8       A.   That's the second of the two submissions pertaining to


         9       the matter, sir.


        10


        11       Q.   You recognise that as the second submission that you


        12       prepared --


        13       A.   Yes.


        14


        15       Q.   -- on or about 13 May, relating to further


        16       representations, this time the representations being made


        17       by the Australian Wheat Board, or AWB?


        18       A.   That's true, sir.


        19


        20       Q.   If we go to that last page, 0107, you'll see that the


        21       minister has noted your recommendation and his signature is


        22       dated as at 16 May 1996?  If we go to the next page, 0108,


        23       the Deputy Prime Minister, the Minister for Trade, has


        24       signed the document as at 21 May 1996?  Do you agree with


        25       that?


        26       A.   Yes.  I think what the Deputy Prime Minister has said


        27       there, sir, is "Oil decision overnight has indirect bearing


        28       re Iraq generally", and I read the Deputy Prime Minister's


        29       second comment as "Please advise if a small tranche frozen


        30       in New York bank because it was in transition Iraq to AWB


        31       has been released?"


        32


        33       Q.   Then you will recall the note on the first ministerial


        34       submission "Mr Pierce done by phone on 16 May 1996".  Could


        35       we bring up, please --


        36


        37       THE COMMISSIONER:   Are you tendering that document,


        38       Mr Agius, or is it in evidence?


        39


        40       MR AGIUS:   Sorry, it's not yet in evidence, I'm told.  So


        41       I should tender the ministerial submission of 13 May 1996.


        42


        43       EXHIBIT #628 MINISTERIAL SUBMISSION OF 13/5/1996, BARCODED


        44       DFT.0010.0108


        45


        46       MR AGIUS:   Q.   And if we could bring up, please, a minute


        47       of the Department of Foreign Affairs and Trade,
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         1       DFT.0010.0109, this is dated 16 May 1996.  Were you the


         2       author of this document, Mr Pierce?


         3       A.   Yes, I was, sir.  I'm reporting a conversation I had


         4       by telephone with Mr Downer on the afternoon of that day.


         5


         6       MR AGIUS:   I tender that minute, Mr Commissioner.


         7


         8       EXHIBIT #629 MINUTE OF DEPARTMENT OF FOREIGN AFFAIRS AND


         9       TRADE DATED 16/5/1996, BARCODED DFT.0010.0109


        10


        11       MR AGIUS:   Q.   I take it that after your conversation


        12       with Mr Downer and his emphasis that there was not a chance


        13       of his agreeing to the letter of credit proposal that you


        14       had no doubt that the letter of credit proposal would not


        15       be supported by DFAT?


        16       A.   I'm sorry, I have no doubt?


        17


        18       Q.   That the letter of credit proposal would not be


        19       supported by DFAT?


        20       A.   We hadn't supported it, sir.  We had opposed the


        21       proposal in the submission to which the minister was


        22       referring.


        23


        24       Q.   This was a direct statement of Mr Downer's view


        25       confirming the position that DFAT had taken?


        26       A.   Quite explicit and emphatic direction from the


        27       minister on the matter, sir.


        28


        29       Q.   That brings me then to two corrections in your


        30       statement at paragraph 23.  Working through the paragraph,


        31       the first relates to a letter drafted to BHP on 27 May.  We


        32       have that as exhibit 266.  I wonder if you could confirm


        33       that.  Could we bring up, please, DFT.0010.0178.  I may


        34       need to go to the next page.  That is the letter that you


        35       refer to in the second line of paragraph 23 of your first


        36       statutory declaration?


        37       A.   Yes, it is, sir.


        38


        39       Q.   Could we go to DFT.0010.0114.  Is that the document to


        40       which you refer in the second-last line of paragraph 23?


        41       A.   It is, sir.


        42


        43       MR AGIUS:   I tender that, Mr Commissioner.


        44


        45       EXHIBIT #630 LETTER TO AWB FROM MARK PIERCE,


        46       DATED 23/5/1996, BARCODED DFT.0010.0114


        47
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         1       MR AGIUS:   Can I bring you now to what we have as


         2       exhibit 272, a minute I believe by you of 23 May 1996 -


         3       DFT.0010.0185.  Can you confirm that this is your minute of


         4       23 May?


         5       A.   It is, sir.  It has a typo on the second line.  It


         6       should refer to Mr Tim Goodacre, rather than "Goosacre",


         7       but it's certainly my note.


         8


         9       Q.   I wonder if you could tell us a little about the


        10       background to this minute.  In the first paragraph you


        11       relate Ms Grant-Thomson and AWB, and with BHP - was that


        12       the substance of one discussion or two discussions?


        13       A.   My recollection, sir, is that it was one discussion


        14       in which all the people listed in paragraph 1 participated.


        15


        16       Q.   Were you also present?


        17       A.   I beg your pardon?


        18


        19       Q.   Were you also present?


        20       A.   Yes, certainly.


        21


        22       Q.   Do you remember where it occurred?


        23       A.   I think - again, I apologise for my typing - I think


        24       it's meant to be me in the first line, where it says "Ms


        25       Grant-Thomson (ILD) and I", where what you actually have is


        26       the first part of a bracket.


        27


        28       Q.   Can you remember where it occurred?


        29       A.   Where did it occur?  It occurred in Melbourne.  My


        30       recollection is that it occurred at the AWB, but I'm not


        31       sure of that recollection.


        32


        33       Q.   Can you recall the background to this meeting?  How


        34       did it come about?


        35       A.   It came about pursuant to the ministerial submission,


        36       sir.  At that time, on 22 May, we didn't have direction


        37       from the other minister, from the Deputy Prime Minister, to


        38       whom we had addressed those submissions.  There's another


        39       note in the material DFAT has provided which indicates that


        40       on 23 May, the day after, we received that advice from the


        41       Deputy Prime Minister.  So conclusive advice which passes


        42       on both ministers' views went later - went to the AWB on


        43       23 May and went to BHP on 27 May.


        44


        45            The background to this meeting was also the fact that,


        46       in addition to wanting to discuss the idea of the letter of


        47       credit, the basis of trade with Iraq was also changing at
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         1       that time.  You've referred, sir, earlier to the reference


         2       in Mr Fischer's note.  The basis of trade with Iraq at that


         3       time was Resolution 661.  That's to say, Iraq was under a


         4       trade embargo.  The trade that was permitted was


         5       humanitarian goods.


         6


         7            The basis for the Oil-for-Food Program was Resolution


         8       986, which was passed by the Security Council in April


         9       1995.  The reason in May 1996 for discussing the


        10       implementation is that it took until then for the Iraqis to


        11       agree to its being implemented.  It took some time longer -


        12       in fact, until December - for the Americans to agree to the


        13       details of the first distribution plan.  That's to say, to


        14       determine what sorts of goods would be permitted to be


        15       purchased by the Iraqis in exchange for the oil that they


        16       were then permitted to sell under Resolution 986.


        17


        18            So my recollection, sir, is we were doing two things


        19       at once.  We were talking about the letter of credit


        20       proposal, but not in implicit terms, because we were


        21       waiting for the final advice from Mr Fischer.  You will


        22       recall in the minute recording the conversation with


        23       Mr Downer on the 16th he asks what Mr Fischer's views are.


        24       At that stage we didn't know.  And, in addition, it talks


        25       about what would happen when 986 came into force.


        26


        27       Q.   So did the meeting commence with an explanation from


        28       yourself and Ms Grant-Thomson, as set out in paragraph 2?


        29       A.   I think, from re-reading it, that the sequence in


        30       which the issues are discussed in the minute is more or


        31       less the sequence in which they arose during the meeting,


        32       but I'm not sure of that, and the note doesn't purport to


        33       be a full record of the meeting.


        34


        35       Q.   In paragraph 5 you note this:


        36


        37            BHP was also prepared (with qualifications)


        38            to walk away from the deal, provided that


        39            they could say to the Iraqis that we had


        40            been prepared to entertain the possibility


        41            (before 986 intervened) and that we were


        42            doing everything possible to develop the


        43            trade.  BHP would also try to derive some


        44            advantage from the fact that, since 986 had


        45            been agreed, none of its competitors had


        46            done anything comparable to the 20,000


        47            tonnes "gift".
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         1


         2       What was your source of information in the meeting for


         3       those two pieces of information?  Who said that on behalf


         4       of BHP?


         5       A.   I'm not sure, sir, if it was Mr Stott or Mr Lyons, but


         6       my recollection is that Mr Stott led the discussion on the


         7       part of BHP.


         8


         9       Q.   At the end of paragraph 5 you record in brackets:


        10


        11            (Mr Downer's response to the submission


        12            stated clearly that we were not prepared to


        13            entertain the possibility).


        14


        15       Did you deliver that response?


        16       A.   No.  I think the reason that it's in brackets is


        17       simply as a reminder to my first assistant secretary, to my


        18       boss, Mr Laurie, of the minister's response to the


        19       submission in the conversation of 16 May.  The reason it's


        20       in brackets indicates that it wasn't raised at the meeting,


        21       because, as I mentioned earlier, sir, we were waiting for a


        22       response from the second minister in the portfolio.  We had


        23       sent that submission to both of them for consideration.


        24


        25       Q.   You do go on to say:


        26


        27            We stated emphatically that no


        28            retrospective approvals for shipments


        29            already sent could be permitted.


        30


        31       Is that an accurate statement?


        32       A.   Yes.


        33


        34       Q.   And that was said in the presence and hearing of both


        35       Mr Stott and Mr Lyons?


        36       A.   That's my recollection, sir, that it was.


        37


        38       Q.   Paragraph 6 records:


        39


        40            Stott did, however, suggest that he could


        41            obtain from the Iraqis some form of


        42            side-letter to cover the 20,000 tonnes


        43            already shipped.


        44


        45       Was Mr Stott the person who first referred to this form of


        46       side letter in the course of this meeting?


        47       A.   Yes, he was, sir.
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         1


         2       Q.   So it didn't emanate from either you or


         3       Ms Grant-Thomson?


         4       A.   It certainly did not.


         5


         6       Q.   The description that we have in the balance of


         7       paragraph 6, following the words "that is", is that


         8       material that was provided by Mr Stott, in explaining the


         9       side letter?


        10       A.   If by "material" you mean written material, sir, I


        11       don't believe there was written material.


        12


        13       Q.   No, information which --


        14       A.   I believe there was some discussion.


        15


        16


        17       Q.   Well, you see, what I'm asking you about is where did


        18       that information come from; that is, the Iraqis would


        19       promise some form of payment in kind, oil or goodwill, at


        20       some unspecified date?


        21       A.   It came from Mr Stott, sir.


        22


        23       Q.  Is the balance of that paragraph accurate to the best


        24       of your knowledge and belief?


        25       A.   Yes, it is.  My recollection, sir, is that Mr Stott


        26       was canvassing an idea with us.  He was floating an idea.


        27       He was asking how the government would react.  How the


        28       government reacted was set out in my letter to his boss of


        29       five days later.  He was asking, in effect, if that course


        30       of action was compatible with our interpretation of the


        31       sanctions policy and resolutions.


        32


        33       Q.   When Mr Stott gave evidence about these matters, he


        34       was asked these questions and he gave these answers, at


        35       2432, line 36:


        36


        37            Q.   I suggest that on behalf of BHP at


        38            this meeting it was said that BHP was


        39            prepared to walk away from the deal


        40            concerning the 20,000 tonnes provided BHP


        41            could say to the Iraqis that they had been


        42            prepared to entertain the possibility of


        43            deferred payment for that wheat.  What do


        44            you say about that?


        45


        46       His answer was, "No".  Do you stand by your answer that


        47       that was the topic of discussion and that is what was said
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         1       in the course of the meeting?


         2       A.   I do, sir.


         3


         4       Q.   I asked next, at line 44:


         5


         6            Q.   I suggest to you that you were told


         7            emphatically at the meeting that there


         8            could be no retrospective approvals for


         9            payment for shipments that had already been


        10            sent.


        11


        12       His answer was, "No".  Do you stand by your evidence in


        13       relation to that matter, that you had stated emphatically


        14       that no retrospective approvals for shipments already sent


        15       could be permitted?


        16       A.   Yes.  Just to recall, sir, you'll see that the matter


        17       of possible backdatings, as it's called, is raised in the


        18       first ministerial submission.  The question of


        19       retrospectivity is discussed with the minister on 16 May.


        20       The particular form of retrospectivity, if you like, the


        21       side letter proposal, was put to us on 22 May.


        22


        23       Q.   During the course of this meeting?


        24       A.   Yes.


        25


        26       Q.   By Mr Stott?


        27       A.   Yes.


        28


        29       Q.   And you've no doubt about that?


        30       A.   I don't have any doubt about it, sir.


        31


        32       Q.   At 2433, line 2, I asked Mr Stott:


        33


        34            Q.   I suggest that you suggested that you


        35            could obtain from the Iraqis some form of


        36            side letter to cover the 20,000 tonnes of


        37            wheat that had been already shipped.


        38


        39       His answer was, "No".  Do you stand by your evidence that


        40       that was said, that suggestion was put by Mr Stott?


        41       A.   Yes, I do, sir.


        42


        43       Q.   At line 12 on 2433 I asked:


        44


        45            Q.   I suggest to you that you explained


        46            the plan of sending a form of side letter


        47            in terms that the Iraqis would promise some
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         1            form of payment in kind, either in oil or


         2            in goodwill, at some unspecified date.


         3


         4       And the answer was, "No".  Do you stand by --


         5       A.   Yes, I do.


         6


         7       Q.   -- your evidence in relation to what you say was said


         8       in that regard?


         9       A.   I do, sir.


        10


        11       Q.   The next question I asked Mr Stott was:


        12


        13            Q.   I suggest that you asked if DFAT would


        14            be prepared formally to be made aware of


        15            that proposal on the basis that BHP might


        16            at some later stage need some future


        17            ambassador in Baghdad to argue that it


        18            should be redeemed; that is, that the cost


        19            of the wheat should be redeemed?


        20


        21       Mr Stott's answer was, "No".  You have recorded the


        22       substance of that question in paragraph 6.  Do you still


        23       say that that was a matter spoken of by Mr Stott in the way


        24       in which you've recorded it?


        25       A.   Yes, I do, sir.  The minute is a recollection - the


        26       minute is a note pertaining to a conversation in which an


        27       importantly different proposal was canvassed with us.  As I


        28       say, canvassed to see if it was consistent with the


        29       government's policy towards sanctions and the sanctions


        30       resolutions.


        31


        32       Q.   I just want to put one more question and answer to


        33       you.  I asked Mr Stott:


        34


        35            Q.   What did you say during the course of


        36            that meeting?  What do you say you said?


        37


        38       He said:


        39


        40            A.  I don't recall saying much at all


        41            during that meeting, because we approached


        42            the meeting on the basis of getting


        43            information from DFAT.  DFAT asked for the


        44            meeting.  DFAT - Mark led the meeting, and


        45            we were - Jim and I were there trying to


        46            find out information.


        47





            .21/3/06 (50)              5026     M T PIERCE (Mr Agius)


                            Transcript produced by ComputerReporters


�















         1       What do you say about the suggestion that it was DFAT that


         2       had asked for the meeting?


         3       A.   I think that's probably correct.  We asked AWB and BHP


         4       to talk to them, brief them, about developments with


         5       Resolution 986.  I think he's quite right if he says we


         6       asked for a meeting.  Where he says we led the meeting,


         7       he's probably quite right in that, too.


         8


         9       Q.


        10            Q.  Did you say anything about this 20,000


        11            tonnes?


        12            A.   It wouldn't have been my place to say


        13            or make any statements around this 20,000


        14            tonnes because I did not know at that time


        15            what BHP's arrangements were.  So I would


        16            have approached the meeting on the basis of


        17            understanding - increasing my knowledge and


        18            understanding on this subject.


        19


        20       What do you say?  Did Mr Stott say anything about the


        21       20,000 tonnes?


        22       A.   Yes, because the 20,000 tonnes is what he's talking


        23       about in respect of the side letter, sir.  He's talking


        24       about the shipment BHP sent in 1995.


        25


        26       Q.   Thank you.  I want to move to your second statutory


        27       declaration, just very shortly.  My learned junior


        28       Mr Wigney has detected another typographical error.  If we


        29       go to page 3, paragraph 9, the second-last line, I think


        30       consistent with the amendment that was made to your first


        31       statutory declaration "29 May 1996" should be "27 May


        32       1996".  Would you agree with that?


        33       A.   I do, sir.


        34


        35       Q.   I want to ask you about paragraph 4.  You say:


        36


        37            The DFAT view at the time was that no such


        38            scrutiny of prices was required because...


        39


        40       and your first reason at paragraph (a) is:


        41


        42            ...critically, the department relied on the


        43            fact that, under the international legal


        44            arrangements instituted to govern the


        45            oil-for-food program, the UN - not the


        46            Australian government - was specifically


        47            responsible for checking and vetting the
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         1            price and value in AWB contracts; the UN


         2            devoted substantial resources to doing that


         3            checking and vetting.


         4


         5       In your experience was this the first time that the UN had


         6       taken on such a role in relation to contracts for the sale


         7       of humanitarian goods to Iraq?


         8       A.   Not quite, sir.  Under Resolution 661 the UN was


         9       obliged to determine if the goods which countries proposed


        10       to ship to Iraq constituted urgent humanitarian supplies.


        11       So they were at that stage saying, "Well, take our example,


        12       wheat shipments do constitute urgent humanitarian supply to


        13       Iraq."  The key difference we're talking about there in


        14       para 4(a) comes with the introduction - the entry into


        15       force, rather, of UN Security Council Resolution 986; that


        16       is to say, for the first time the UN set up a system where


        17       they had experts, technical experts, capable and equipped


        18       and authorised to assess price and value in the contracts.


        19


        20       Q.   You've set out the balance of your thinking on that


        21       issue in the rest of paragraph 4 and in paragraph 5.  Can I


        22       bring you to another matter.  At paragraph 8 you are


        23       speaking here of the evidence given by Mr Lyons, and you


        24       refer to the exchanges of April and May of 1996.  You


        25       identify two key issues in that regard.  In respect of the


        26       second of them, you go on to say this:


        27


        28            ...the suggestion made by BHP would - in


        29            the department's view at that time - have


        30            involved a shift from what DFAT understood


        31            to be unwritten assurances, without


        32            contractual or legal force, of some


        33            unspecified form of possible payment in


        34            kind.


        35


        36       What was the source of the belief of the existence of these


        37       unwritten assurances?


        38       A.   You would have seen, sir, they're referred to in the


        39       first ministerial submission of May.  We talk in that


        40       submission about unwritten assurances for payment probably


        41       in oil post-sanctions.


        42


        43       Q.   And your source of information for that was BHP


        44       personnel?


        45       A.   The source of that information was BHP.  I cannot


        46       recall who specifically in BHP told me or told one or more


        47       of my colleagues that that was their understanding, but we
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         1       used ministerial submissions really to put a considered


         2       departmental view, to crystallise, to sum up where we'd got


         3       to, and that was our view at the time.  There are some


         4       elements, though, in that that need to be dually weighted,


         5       I think, sir.  One of them is the word "unwritten".


         6       There's no suggestion, to my recollection from the time,


         7       that any of the so-called assurances BHP had had in any way


         8       commercial weight or legal weight.  Second, there was no


         9       suggestion that they would get any form of payment, to use


        10       the term in a broad sense - I'll come back to that in a


        11       second, if I may - during the period when sanctions were


        12       still in force.  There's no suggestion of sanctions


        13       busting.


        14


        15            There's a suggestion that the shipment of wheat - I


        16       understand there's been discussion in the Commission about


        17       how best to characterise that shipment.  I tend to think of


        18       it as a grant, with the hope of attaching strings.  The


        19       payment we had in mind, payment in that context, was meant


        20       to be a broad term that covered all manner of payments in


        21       kind; that's to say, access, influence, contacts, other


        22       possible supplies.


        23


        24       Q.   And you go on to say:


        25


        26            Importantly, it would also, in DFAT's view,


        27            have necessitated a re-formulation or


        28            re-configuration of the arrangement, as


        29            previously submitted to the UNSC.


        30


        31       Was it DFAT's view that, if BHP were to arrive at a


        32       position where the Iraqis were to pay for that wheat, that


        33       would have necessitated a reformulation or reconfiguration?


        34       A.   Yes, because our assessment was that the shipment was


        35       described to the Security Council as payment in cash by


        36       third parties.  The retrospective reconfiguration,


        37       readjustment, would have been inconsistent with the terms


        38       in which the shipment was put to the Security Council in


        39       the first place.


        40


        41       MR AGIUS:   Thank you, Mr Pierce.  That completes my


        42       examination of Mr Pierce, Mr Commissioner.


        43


        44       THE COMMISSIONER:   Mr Robertson?


        45


        46       MR ROBERTSON:   I have no questions, thank you.


        47
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         1       MR JUDD:   No questions.


         2


         3       MR LACAVA:   Just one matter, Mr Commissioner.


         4


         5       <EXAMINATION BY MR LACAVA:


         6


         7       MR LACAVA:   Q.   When was it that you were first asked to


         8       recall the evidence that you have set out in your first


         9       statutory declaration?


        10       A.   When was I first asked --


        11


        12       Q.   When were you first asked to recall --


        13       A.   To go through the witness folder?


        14


        15       Q.   Yes.


        16       A.   Just before I left for Tehran last month, which would


        17       have been about 15 February.


        18


        19       Q.   At that time did you access all of the DFAT files in


        20       relation to the matters dealt with in your first statutory


        21       declaration?


        22       A.   I was given, sir, a folder of material that related to


        23       me.


        24


        25       Q.   Yes.


        26       A.   In one respect - I meant to mention this to you


        27       before, Mr Agius - it was incomplete; that's to say, the


        28       record of conversation between me and Mr Downer of 16 May


        29       was not in that and therefore was not referred to in my


        30       original statement.  Other than that, the original


        31       statement which I've lodged draws on those materials, yes.


        32


        33       Q.   You were asked, Mr Pierce, about a meeting that took


        34       place on 22 May 1996 - almost 10 years ago - and you were


        35       taken to what's become exhibit 272, if we could bring it up


        36       for you, please - DFT.0010.0185.  Mr Pierce, are you


        37       reliant upon the content of this minute for the detail of


        38       what occurred at that meeting?


        39       A.   In part, certainly, sir, but not altogether, because


        40       I'm reliant also on my own memory.  At the time I thought


        41       that was a silly and unfortunate suggestion.  There was


        42       nothing wrong with suggesting to us is something


        43       permissible under our interpretation of the sanctions


        44       resolutions.  I see nothing wrong with that, I saw nothing


        45       wrong with that at the time, but I thought the idea was a


        46       particularly bad idea.


        47
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         1            The point of the letter of the 27th was to kill that


         2       idea stone dead, which is why it's written in a way which


         3       is unusually brusk for a DFAT letter.  So the answer to


         4       your question, sir, is I'm reliant on my memory as well and


         5       the way I reacted to that proposal and the way I wanted to


         6       cut it off, to cut off any further discussion of the idea.


         7


         8       Q.   But as to the accuracy of what was said and who said


         9       it, you're reliant on the content of the minute, are you


        10       not?


        11       A.   Pretty much.  I remember the meeting, though.


        12


        13       MR LACAVA:   Yes, thank you.


        14


        15       THE COMMISSIONER:   Mr Agius?


        16


        17       MR AGIUS:   Yes, there's just one matter I neglected to


        18       deal with, and the witness did draw my attention to it.


        19


        20       <EXAMINATION BY MR AGIUS:


        21


        22       MR AGIUS:   Q.   Mr Pierce, on a number of occasions you


        23       refer to the fact that at a particular point in time you


        24       had not yet had a reply from the Deputy Prime Minister, the


        25       Minister for Trade, but you did receive that reply on


        26       23 May 1996, did you not?


        27       A.   In the materials that I was given in preparing my


        28       statement there's a note from me to --


        29


        30       Q.   I'll just have it brought up?


        31       A.   I beg your pardon?


        32


        33       Q.   I'll have it brought up on the screen.  Could we bring


        34       up DFT.0010.0111.  Is that the note?


        35       A.   That's it, sir, yes.  Mr Fuhrman wasn't down here in


        36       the Deputy Prime Minister's office.


        37


        38       MR AGIUS:   I tender that, Mr Commissioner.


        39


        40       EXHIBIT #631 NOTE FROM MR PIERCE BARCODED DFT.0010.0111


        41


        42       MR AGIUS:   That's the further material.


        43


        44       THE COMMISSIONER:   May Mr Pierce be excused?


        45


        46       MR AGIUS:   Yes.


        47
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         1       THE COMMISSIONER:   Thank you, Mr Pierce, you're excused.


         2


         3       THE WITNESS:   Thank you very much, sir.


         4


         5       <THE WITNESS WITHDREW


         6


         7       MR AGIUS:   Might I just attend to one or two additional


         8       matters, Mr Commissioner?


         9


        10       THE COMMISSIONER:   Yes.


        11


        12       MR AGIUS:   We did - I can't remember whether it was Friday


        13       of last week - tender a bundle of additional statements or


        14       statutory declarations from present and past officers of


        15       the Commonwealth, and a prohibition order was made in


        16       relation to their publication.  We've not received, to the


        17       best of my recollection, any applications to examine any of


        18       those witnesses.  If I'm wrong in that, I'd be pleased to


        19       be advised.


        20


        21       MR JUDD:   Commissioner, we raised an issue the other day -


        22       and I can't quite recall who it was with; it may have been


        23       with Mr Wigney - concerning Ambassador Wensley, and we're


        24       aware of the fact that she is in Paris.  My question of my


        25       friend is whether the Commission proposed to call her.  Our


        26       interest in her was limited to the extent to which she may


        27       have relevant knowledge of matters that have been explored


        28       with other DFAT witnesses, and we were reluctant to ask


        29       that she be called here simply to address those matters.


        30       It was in that context I asked whether the Commission,


        31       counsel assisting, intended to call her in any event.


        32


        33            We said that if the Commission did not, we'd


        34       reconsider the matter and inform the Commission as to


        35       whether or not we felt it important enough to ask for a


        36       video link-up, or something of that sort.  Now, that's as


        37       far as we have taken the response to those statements.


        38       There's no other witness there that we think it necessary


        39       to call for cross-examination.


        40


        41            If I can leave that matter with counsel assisting,


        42       with your permission, sir, for the moment.  If the course


        43       of the video link is adopted, it's something that can be


        44       done at some convenient time without necessarily


        45       interrupting other witnesses.  But we don't want to


        46       inconvenience unnecessarily someone as distant as her.


        47
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         1       THE COMMISSIONER:   Thank you, Mr Judd.


         2


         3       MR CARTER:   Can I just indicate on behalf of Mr Forrest


         4       and myself, Mr Commissioner, that we understood and are


         5       mindful of the confidentiality that attaches to these


         6       statements presently.  We understand there are still


         7       further statements to be provided and wish to reserve our


         8       position until such time as all statements have been


         9       provided, so that we can better assess whether there's any


        10       utility in calling - leaving aside Ms Wensley - the other


        11       seven for examination, although I'm happy to communicate


        12       with --


        13


        14       THE COMMISSIONER:   Are there any witnesses you don't need?


        15


        16       MR CARTER:   Yes, I could do that with my learned friend.


        17       I can't name them now, because the statements are


        18       confidential.  I'm happy to talk with my learned friend


        19       straight after you adjourn for the day.


        20


        21       MR AGIUS:   May I take it that nobody else is seeking to


        22       examine any of those witnesses?  Silence is always golden


        23       in this hearing room.


        24


        25       MR LACAVA:  We conveyed a response by email on Sunday.


        26


        27       THE COMMISSIONER:   Yes.


        28


        29       MR AGIUS:   Then I have today to tender a further seven


        30       statutory declarations from present and past officers or


        31       employees of the Commonwealth.  I tender them on the same


        32       basis.  I ask that they be marked as confidential exhibits.


        33       Copies of them will be made available.  I ask that a


        34       non-publication order extend to the exhibits and to the


        35       copies that are made available, and that we be given notice


        36       if anybody wishes to make an application to examine any of


        37       these witnesses.


        38


        39            I should indicate that one of these statements is an


        40       additional statement from the witness Ms Grant-Thomson,


        41       which statement was made today.  We will be calling


        42       Ms Grant-Thomson tomorrow.  I will then tender the seven


        43       statements together with a schedule and ask that they be


        44       marked as confidential exhibits.  There is a space on the


        45       schedule for the entry of their confidential exhibit


        46       numbers.


        47
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         1       THE COMMISSIONER:   I shall mark the schedule of statutory


         2       declarations confidential exhibit 227.  I will mark the


         3       seven statutory declarations respectively confidential


         4       exhibits 228C, 229C, 230C, 231C, 232C, 233C, 234C.  Do you


         5       know if there are to be any further statements from DFAT?


         6


         7       EXHIBIT #227C SCHEDULE OF STATUTORY DECLARATIONS


         8


         9       EXHIBIT #228C STATUTORY DECLARATION


        10


        11       EXHIBIT #229C STATUTORY DECLARATION


        12


        13       EXHIBIT #230C STATUTORY DECLARATION


        14


        15       EXHIBIT #231C STATUTORY DECLARATION


        16


        17       EXHIBIT #232C STATUTORY DECLARATION


        18


        19       EXHIBIT #233C STATUTORY DECLARATION


        20


        21       EXHIBIT #234C STATUTORY DECLARATION


        22


        23       MR AGIUS:   I understand that there are other statements in


        24       the course of preparation and which it is planned to


        25       provide to us.  We would appreciate receiving those


        26       statements sooner rather than later.  I understand that


        27       many of them are statements of denials of knowledge of


        28       documents, so they are statements of the negative in


        29       circumstances where the inquiry holds no evidence to the


        30       contrary.  Nonetheless, we would like to reach the stage


        31       when we can say we have received all such statements as are


        32       to be forthcoming.  I would ask my learned friend


        33       Mr Robertson to give some consideration as to when it might


        34       be that we could be given such an assurance.


        35


        36       MR ROBERTSON:   I'll get some instructions in relation to


        37       that and let Mr Agius know, Mr Commissioner.


        38


        39       THE COMMISSIONER:   Thank you.


        40


        41       MR ROBERTSON:   Ms Grant-Thomson will be here in the


        42       morning, as Mr Agius indicated.  There was an application


        43       or maybe two applications in relation to the calling of


        44       Ms Moules and Mr Cuddihy.  I'm not aware that you've dealt


        45       with those applications yet, Mr Commissioner, but it may be


        46       convenient, subject to anything that counsel assisting has


        47       to say, if we indicate that, as I understand it, Ms Moules
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         1       will be here tomorrow for that further examination to take


         2       place, in anticipation perhaps of a ruling.  I hope,


         3       although it's not confirmed, that Mr Cuddihy will also be


         4       here.


         5


         6       THE COMMISSIONER:   Very well.  We'll proceed on that


         7       basis, that hopefully those two persons can be back here


         8       for what I understand is to be limited cross-examination,


         9       and we'll address the other witnesses as well.


        10


        11       MR JUDD:   Commissioner, may I raise the question of DFAT


        12       documents again, perhaps more as a reminder to my friend,


        13       in relation to the DFAT documents, or DFAT version of


        14       documents passing between AWB and DFAT.  In addition to


        15       that we've observed as witnesses have been called that


        16       additional DFAT documents have been put to them; that is,


        17       in addition to those attached to their statements.  With a


        18       significant number of witnesses now proposed not to be


        19       called but have their statements tendered we're concerned


        20       to ensure, as best the Commission is able, that such


        21       documents as might be relevant to the evidence of those


        22       persons or might impact on the position of AWB be provided


        23       to us, subject to issues of confidentiality, or the like,


        24       that might impact.


        25


        26            It's apparent that there's a significant body of


        27       material with the Commission from DFAT.  Of course, at some


        28       point the Commission will have to identify what documents


        29       in that body of material will be relied upon, and one would


        30       assume that it will be tendered material.


        31


        32       THE COMMISSIONER:   It will only be tendered material.


        33


        34       MR JUDD:   But we may wish to perhaps invite counsel


        35       assisting to tender some additional documents if we have


        36       access to them.  I rise only in that regard, because it is


        37       apparent that, as witnesses are called, additional material


        38       is forthcoming and considered relevant.  We don't want to


        39       see that stop simply because now the statements have been


        40       tendered and the individual witnesses are not being called.


        41       Perhaps I can raise a flag on that issue for consideration


        42       by my friend and the Commission and we can see what


        43       happens.


        44


        45       MR CARTER:   In relation to my learned friend


        46       Mr Robertson's indication that Ms Moules and Mr Cuddihy


        47       would be available tomorrow in anticipation of a ruling you





            .21/3/06 (50)              5035


                            Transcript produced by ComputerReporters


�















         1       may make, that wouldn't cause us any difficulties, of


         2       course, but I'm conscious of the interest of Mr Winneke on


         3       behalf of his client.


         4


         5       THE COMMISSIONER:   I assume he's been contacted.  If he


         6       hasn't, he will be.


         7


         8       MR CARTER:   I just know that he is in Melbourne, and that


         9       was the first I'd heard of the fact that that may take


        10       place tomorrow.  We, for our part, were clearly awaiting


        11       your ruling, sir.


        12


        13       THE COMMISSIONER:   I made it clear, I thought, that I


        14       would grant that, when you said you wanted to cross-examine


        15       him.  If I didn't, I now do.


        16


        17       MR CARTER:   We don't have a problem with that, obviously,


        18       sir.  I was just concerned about Mr Winneke.


        19


        20       MR AGIUS:   We've put matters in train to contact


        21       Mr Winneke in the course of the day and to advise him that


        22       there was the likelihood that those witnesses might be


        23       available tomorrow.  I would have expected that message to


        24       have been telegraphed to him during the course of the


        25       afternoon.


        26


        27            Can I indicate for the further conduct of the inquiry


        28       I would expect to move back to AWB on Thursday, and on


        29       Friday, if we are in a position to do it - and as at


        30       2 o'clock I wasn't aware that we were - to call


        31       Mr Prescott, from BHP, which would, I think, conclude the


        32       BHP witnesses in relation to the Tigris matter.  We would


        33       expect to continue with AWB witnesses then Thursday, what


        34       was left of Friday and into next week.


        35


        36            I will take on board what my learned friend Mr Judd


        37       has said.  We do the best we can to ensure that relevant


        38       documents relating to witnesses from DFAT are pulled


        39       together and sometimes we're not able to do that before the


        40       statements are served.  But those matters are still in


        41       hand.  Is that a convenient time?


        42


        43       THE COMMISSIONER:   Mr Lacava?


        44


        45       MR LACAVA:   Could I just pass on, Commissioner, that


        46       whilst the discussion was taking place, after Mr Robertson


        47       indicated that Ms Moules and Mr Cuddihy would be available
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         1       tomorrow, my learned junior left the room and contacted


         2       Mr Winneke and he's indicated that he's in some difficulty


         3       tomorrow.


         4


         5       THE COMMISSIONER:   I think he may have to resolve that


         6       quickly in favour of the Commission, perhaps.


         7


         8       MR LACAVA:   I'm not sure whether he's part heard, but the


         9       message that we got - I just pass it on - is that he would


        10       be in some difficulty, particularly in the morning.  If


        11       that could be arranged, I'm sure he would be grateful.


        12


        13       THE COMMISSIONER:   Very well.  I'll adjourn until 10am.


        14


        15       AT 5.06PM THE COMMISSION WAS ADJOURNED


        16       TO WEDNESDAY, 22 MARCH 2006 AT 10AM


        17
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