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         1       <STEPHEN FRANCIS SHERIDAN, on former oath:   [10.10am]

         2

         3       <EXAMINATION BY MR CONDON CONTINUING:

         4

         5       MR CONDON:   Q.   Mr Sheridan, I think yesterday afternoon

         6       I had taken you to September 2004.

         7       A.   Yes.

         8

         9       Q.   Overnight I have gone through your notebooks and

        10       I need to backtrack a little bit, and also this morning

        11       your counsel has provided to us for the first time,

        12       I believe, some additional documents, so I need to go back

        13       in time.  Could I start with the proposition that

        14       Mr Whitwell put to the Commission on 15 February.  I will

        15       just read out transcript 2685.  He was asked some questions

        16       about the function of your division, and he said that your

        17       division was responsible for responding to WEA requests.

        18       He was asked this question:

        19

        20            Q.  To make that response, did they then

        21            liaise with international sales and

        22            marketing, or would they provide the

        23            response themselves by accessing the

        24            database themselves?

        25            A.   No, they would liaise with us.

        26

        27       Then you see the answer at line 31?

        28       A.   Yes.

        29

        30       Q.   What Mr Whitwell said at line 37 through to line 39 is

        31       he accepted the proposition that your division would

        32       compile the material with IS&M's assistance.

        33       A.   Yes.

        34

        35       Q.   He said that was the case.  The next question was:

        36

        37            Q.  You might show them where it was

        38            stored, and, to the extent to which they

        39            wanted to cut and paste that material, that

        40            was a matter for them?

        41            A.   Yes, sir, and then we might be asked

        42            to give comments.

        43

        44       Does that accord with your understanding of what occurred?

        45       A.   Sir, I think it depended on the nature of the request.

        46       If it was, for example, a marketing brief, as in a

        47       quarterly marketing brief, our division may cut and paste
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         1       material from the market profiles database into a Word

         2       document which was then provided to international sales and

         3       marketing to edit and approve accordingly.  If it was a

         4       more specific request, again, material would be compiled

         5       from various sources and provided to international sales

         6       and marketing, if you like, to then again edit and approve

         7       prior to forwarding on to the pool manager and back to

         8       ourselves.

         9

        10       Q.   If it was the first category of request - that is, a

        11       fairly broad nature, high-level request - you said "we

        12       would cut and paste".  Did that include yourself?

        13       A.   Potentially, if it was market briefs as a general

        14       rule, that was done by my team.  It was a pretty standard

        15       practice, even to the extent that, as I mentioned

        16       yesterday, we had at times casual staff assisting just to

        17       get the volume of market briefs out.  If there were 30

        18       briefs, for example, to get out for 30 different markets

        19       within the space of a couple of weeks, then it was quite a

        20       task.  So it was almost a manufacturing process of getting

        21       the material into a workable format to give to

        22       international sales and marketing.

        23

        24       Q.   Nonetheless, my question was about your role.  Was

        25       that something you did from time to time?

        26       A.   Generally not.  I may, though, have read briefs,

        27       especially in the early years, some of the priority briefs

        28       that went to specific markets, such as Vietnam was quite a

        29       contentious market because a lot of our container trade, or

        30       competition, I should say, was going in there, so I may

        31       assist with those.

        32

        33       Q.   Did you read the Iraq market brief from time to time,

        34       stored on the computer within the IS&M section?

        35       A.   I can't recall reading the Iraq market brief, although

        36       I can't deny the fact that I may have gone in there in the

        37       past.  In recent years, though, no, I can't recall having

        38       read it.

        39

        40       Q.   Iraq was one of AWB's more important clients or

        41       customers, was it not?

        42       A.   It was.  However, the focus of our group was more on

        43       the focus of the Wheat Export Authority's role as it was

        44       deemed to be at the time, which was on our competitors and

        45       where they were putting, if you like, container trade, so

        46       less on Iraq, but I don't deny the fact Iraq obviously was

        47       a key Gulf market.
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         1

         2       Q.   And we saw yesterday there were specific targeted

         3       requests by the Wheat Export Authority about Iraq?

         4       A.   Correct.  And I would have read some of those more

         5       specific ones, yes.

         6

         7       Q.   And we know that you were involved from time to time

         8       with meetings involving or under the rubric of Project

         9       Rose; is that right?

        10       A.   Yes.

        11

        12       Q.   Can I suggest to you that in those circumstances it

        13       would have been likely that you read at some stage the Iraq

        14       market brief?

        15       A.   Those specific requests, but, again, it depends what

        16       period of time you are talking.  Back in 2002 it was less

        17       of an issue.  I don't think until later 2002 that WEA had

        18       even requested a brief for Iraq.

        19

        20       Q.   What is your recollection on when it is likely that

        21       you read the market brief involving Iraq?

        22       A.   Well, apart from the brief we discussed yesterday in

        23       detail --

        24

        25       Q.   I'm talking about the one on the IS&M database.

        26       A.   Well, I don't recall reading that brief.

        27

        28       Q.   Can I show you a brief note dated April 2003 -

        29       AWB.5024.0348.  Do you recall seeing that brief note?

        30       A.   I have seen it recently in the discovery process of

        31       briefs that were supplied to the Wheat Export Authority.

        32

        33       Q.   I think, in fairness to you, I should put to you an

        34       email about this issue.  We will come back to that document

        35       in a second, but could we go back to an email of about this

        36       time, 17 April 2003, AWB.5024.0344.  If you scroll down the

        37       page, you will see an email authored by you thanking

        38       Mr Edmonds-Wilson, Mr Whitwell and Mr Jones, it appears,

        39       for their assistance with this particular brief.

        40       A.   Correct, yes.

        41

        42       Q.   If we just scroll down the rest of the email so that

        43       you can look at it --

        44       A.   Yes.

        45

        46       Q.   -- you see Mr Heath, who was your subordinate, said

        47       that he would forward this material to the Wheat Export
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         1       Authority.

         2       A.   Yes.

         3

         4       Q.   Now, can we go back to the brief itself, 5024.0348.  I

         5       have to say, Mr Sheridan, we don't know from the records

         6       produced to us by the Wheat Export Authority why this

         7       request was made.  Can you assist the Commission in that

         8       regard?

         9       A.   No, sir, I have to go back through and see if they

        10       either made out an email request or a verbal request for an

        11       update of the market.

        12

        13       Q.   Have your documents been --

        14

        15       THE COMMISSIONER:   Are you going to tender those emails?

        16

        17       MR CONDON:   Yes.

        18

        19       EXHIBIT #470 TRAIN OF EMAILS DATED 17/4/2003,

        20       BARCODED AWB.5024.0344

        21

        22       MR CONDON:   Q.   Have your documents, your emails, been

        23       made available to the Australian Wheat Board's lawyers for

        24       examination?

        25       A.   I would assume so.  I understood that AWB was doing

        26       discovery of all my emails.

        27

        28       Q.   Do you know personally if your emails have been

        29       accessed by them or not?

        30       A.   That was my understanding, yes.

        31

        32       Q.   Could we go, please, to page 3 of the document, 0350.

        33       You will see there is a reference towards the bottom of the

        34       page to contracts 1680 and 1670?

        35       A.   Yes.

        36

        37       Q.   Do you know who came to draft that part of this

        38       report?

        39       A.   No, although, going on the covering emails, it looks

        40       like it was drafted by Nigel Edmonds-Wilson, going on the

        41       comments from Dougal Heath, thanking them for their

        42       assistance.

        43

        44       Q.   There is evidence to suggest that these two contracts

        45       have their price loaded up to repay the dead claimed by

        46       Tigris.  Do you know why we find no information of that in

        47       this market brief?
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         1       A.   No.

         2

         3       Q.   Could we go, please, to the following page, 0351.

         4       Does that refresh your recollection as to who prepared this

         5       material?

         6       A.   Not really, sir.  As I said, just going on the

         7       covering emails, it looks like the majority of the content

         8       would have come from international sales and marketing,

         9       given the specific nature of it.  If there was any editing

        10       done by my team, I assume it was only more in the form of

        11       formatting or tidying language.

        12

        13       Q.   You will see in the third-last paragraph there is a

        14       reference to "after sales service".

        15       A.   Yes.

        16

        17       Q.   You read this document at the time, did you not,

        18       before it was sent off to the Wheat Export Authority?

        19       A.   Possibly.  I can't recall whether I read it in detail.

        20       The fact that it had been prepared by international sales

        21       and marketing, the covering emails note that it was

        22       reviewed by the pool manager, it seemed quite a sufficient

        23       market brief.

        24

        25       Q.   You had some experience, from your earlier time at

        26       AWB, with the export market, had you not?

        27       A.   Yes.

        28

        29       Q.   You see there the reference to "after sales service".

        30       Did you not think that was a strange term to use?

        31       A.   Not necessarily, no.

        32

        33       Q.   Did it strike you at the time as being something you

        34       wanted to know about?

        35       A.   No.

        36

        37       Q.   Did you have any discussions with anyone within AWB

        38       about what an aftersales service fee was?

        39       A.   No.

        40

        41       MR CONDON:   I tender the Iraq April 2003 briefing note,

        42       Mr Commissioner, as a public exhibit, subject to any matter

        43       Mr Judd wishes to review.

        44

        45       THE COMMISSIONER:   Have you had a chance to look at this,

        46       Mr Judd?

        47
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         1       MR JUDD:   I have only just recently arrived, Commissioner.

         2       I did have a look at this, or a similar document,

         3       yesterday, when it was being examined.  It seemed to us

         4       that it ought to remain as a confidential document apart

         5       from those parts that had been read on to the transcript,

         6       if the Commission pleases.  It includes a collation of

         7       market information at that date.

         8

         9       THE COMMISSIONER:   Yes.  I think I will mark it as a

        10       confidential exhibit.  Is it already one or not?

        11

        12       MR CONDON:   No.

        13

        14       EXHIBIT #159C IRAQ APRIL 2003 BRIEFING NOTE,

        15       BARCODED AWB.5024.0348

        16

        17       THE COMMISSIONER:   It will be a confidential except for

        18       those portions read on to the transcript.

        19

        20       MR CONDON:   Q.   Mr Sheridan, can I take you to October

        21       2003.  Can we have, please, confidential exhibit 132C,

        22       AWB.0267.0261.  Could I ask the monitor to scroll through

        23       that document so that you can familiarise yourself with it.

        24

        25       THE COMMISSIONER:   Is that the right reference?

        26

        27       MR CONDON:   It is, yes.  Can we have the next page, 0262,

        28       which is the commencement of the market brief.  Could we

        29       scroll through the next page, please.  Keep going, please.

        30       I will supply a hard copy to the witness.

        31

        32       Q.   Ms Scales, in her evidence at T2925, said of this

        33       document that you would put it together with input from the

        34       subject matter experts.  Does that accord with your

        35       recollection?

        36       A.   The process of these market briefs would be there was

        37       a standard template, data would have been cut and paste

        38       by - most likely by my team from the market profiles

        39       database into Word documents in this format, in this

        40       template format.  Those market briefs would have then been

        41       supplied to the account managers for them to review and

        42       update and effectively approve.  They were then provided to

        43       the pool manager for his review and approval and then they

        44       were provided to the Wheat Export Authority.

        45

        46       Q.   My question was a little bit more direct.  Ms Scales

        47       said that you would have put it together with input from
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         1       the subject matter experts.  Is that correct or not?

         2       A.   Well, only in the fact that the data would have been

         3       cut and paste, so, no, I wouldn't have been typing

         4       information into that brief.

         5

         6       Q.   We have the Iraq brief for October of this year.  Can

         7       we have AWB.0301.0317.

         8

         9       THE COMMISSIONER:   Is that October 2003?

        10

        11       MR CONDON:   Yes, Commissioner.  I am told more

        12       specifically it is dated 31 October 2003.  That information

        13       is sourced from Arnold Bloch Leibler.

        14

        15       Q.   Can I ask the monitor to take you to page 0320.  You

        16       will see under the heading "3.2" a little further down the

        17       page there is a swat analysis - strengths, weaknesses,

        18       opportunities and threats.  If we go back to the first

        19       quarter 2003 market brief, to page 5, we see the same

        20       information there set out, do we not?

        21       A.   It would appear so, yes.

        22

        23       Q.   It is precisely the same, is it not?

        24

        25       THE COMMISSIONER:   There are additional headings under

        26       "Threats".

        27

        28       THE WITNESS:   Yes, I take your word for it.

        29

        30       MR CONDON:   Q.   But to the extent the information is in

        31       the market brief, it is derived from what appears from the

        32       larger Iraq brief, is it not?

        33       A.   It would appear this information is derived, if that

        34       is the information in the market profiles database, then

        35       yes.

        36

        37       Q.   If we go to 0321, and we scroll down a little bit, we

        38       have the sentence:

        39

        40            AWB factor in the following costs,

        41            associated with the execution of Iraqi

        42            contracts.

        43

        44       And there are then broken up certain costs.  Can I suggest

        45       to you that those costs find their way into page 3 of the

        46       document sent to the Wheat Export Authority --

        47       A.   Yes, it would appear so.
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         1

         2       Q.   -- on 8 November 2003.  So, having put those examples

         3       to you, do you accept that the likely source of information

         4       to the Wheat Export Authority was the Iraqi brief found on

         5       the IS&M database?

         6       A.   Either that brief or the database itself, yes.

         7

         8       Q.   The database contains other information, and can

         9       I take you, please, to 0349.  You will see under the table,

        10       if we scroll down some more, the same break-up of costs,

        11       coming to the same figure of US$23.65, as appears in the

        12       WEA market brief, and then some words in smaller print:

        13

        14            Inland Transport fees are paid via Alia

        15            Transport Company in Jordan, who then pay

        16            the Ministry of Transport in Iraq.

        17            These fees are approved by the UN.

        18

        19       Do you see those words?

        20       A.   I do.

        21

        22       Q.   Those words do not find their way into the market

        23       brief sent to the Wheat Export Authority, do they?

        24       A.   It would appear not.

        25

        26       Q.   At page 0363 of this market brief, towards the bottom

        27       of the page, we see these words:

        28

        29            Once central laboratories has approved the

        30            grain quality, authority is given to

        31            commence discharging the vessel.  Vessels

        32            on berth #1, #2 and #4 are discharged

        33            directly into road trucks, and the rate is

        34            effected by the number of road transports

        35            available.  This can be an issue during the

        36            local Iraqi harvest (May-August), when the

        37            IGB remove trucks from the port to use for

        38            moving local production to storage

        39            facilities.

        40

        41       Now, those words do not appear in the brief sent to the WEA

        42       in November 2003, do they?

        43       A.   I assume not.  I will take your word for it.

        44

        45       Q.   What explanation do you have as to why these words

        46       were not put in this brief?

        47       A.   I can only assume, as I have alluded to yesterday,
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         1       that these briefs were prepared in the standard format for

         2       provision to the Wheat Export Authority to assist them in

         3       the assessment of applications of container wheat, and they

         4       required certain things in market briefs to assess those

         5       applications, including such things as our market strategy,

         6       our customers, that sort of thing.  It is articulated in

         7       section 5A of the Wheat Marketing Act.  So all the market

         8       briefs - and I think in this quarter there are

         9       approximately 32 of those market briefs - went in

        10       effectively the same format.  Otherwise, I don't know why

        11       those words aren't in there.

        12

        13            Having read this brief recently, I still assumed it

        14       was quite innocuous, because it states that all contracts

        15       are approved by the UN.  So whoever edited or cut and paste

        16       that information in I assume was just doing it as per the

        17       standard format for all market briefs.

        18

        19       Q.   Well, let's put you back into the position you had

        20       in November 2003.  I think you told the Commission

        21       yesterday you had some knowledge about the sanctions?

        22       A.   Yes.

        23

        24       Q.   And you knew in broad terms that UN approval was

        25       required --

        26       A.   Yes.

        27

        28       Q.   -- before payment could be made to an Iraqi body?

        29       A.   Broadly, yes.

        30

        31       Q.   And we see in the market brief that it says that the

        32       transport fees are being paid via Alia, who then pay the

        33       Ministry of Transport in Iraq?

        34       A.   Yes.  I see that.

        35

        36       Q.   And that, by itself, if we disregard the following

        37       sentence about UN approval, would be a clear red flag that

        38       the sanctions were being breached?

        39       A.   I understand now it is a very clear red flag.  At the

        40       time, I am not even sure that I read this brief, but

        41       I think, whether I read it then or one of my team read it,

        42       the simple statement that all contracts were approved by

        43       the UN would have dispelled any such fear.  Our team didn't

        44       have specific marketing knowledge for the 40 or 50 markets

        45       which they were preparing briefs for.

        46

        47       Q.   But one of the criteria the WEA had to look at was
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         1       corporate governance, was it not?

         2       A.   I think predominantly, with respect to these market

         3       briefs, they were being prepared for the assessment of

         4       container permit applications.  That was the emphasis from

         5       the WEA to our team, and the focus was always in a lot of

         6       correspondence on strategy and customers.

         7

         8       Q.   But the WEA was seeking information about the break-up

         9       of costs of sales to Iraq; is that correct?

        10       A.   In this brief I'm not sure that it was correct, but

        11       I note that they had asked for such information at other

        12       times.

        13

        14       Q.   Well, if one goes back to the brief you have in front

        15       of you, page 3, "AWB factor in the following costs,

        16       associated with the execution of Iraqi contracts"?

        17       A.   Yes.

        18

        19       Q.   So one would have thought that information about how

        20       the fees were paid, and perhaps the amount of those fees

        21       that were paid to Alia, would merit a mention in this

        22       brief?

        23       A.   As I said, I can't explain why additional specific

        24       costs aren't in there.  I note that it mentions that grain

        25       is delivered free in truck to all governorates of Iraq, but

        26       I acknowledge the cost of that fee isn't in the brief.

        27

        28       THE COMMISSIONER:   Is there any statement in here that

        29       contracts were approved by the United Nations - in the

        30       market brief?

        31

        32       MR CONDON:   No, there is not, at least in relation to the

        33       market fee.

        34

        35       THE COMMISSIONER:   In relation to anything?

        36

        37       MR CONDON:   It appears not, no.

        38

        39       Q.   Standing back now, Mr Sheridan, would you not agree

        40       that information about the amount paid to Alia and the

        41       mechanism in which it was paid would have been a matter of

        42       relevance when responding to any request from the Wheat

        43       Export Authority concerning the costs of doing trade with

        44       Iraq?

        45       A.   In hindsight, I concede that I wish that point was in

        46       there.  At the time our focus, as I said, was on

        47       competition predominantly into container markets.
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         1

         2       Q.   But my point was simply this:  if one is giving the

         3       WEA information about the cost of doing business with Iraq,

         4       the passages to which I have taken you would appear to you,

         5       at least now, to have some relevance to the Wheat Export

         6       Authority's level of interest?

         7       A.   I really think that's a question for the Wheat Export

         8       Authority.

         9

        10       Q.   You have to respond to their request.  They want to

        11       know about how business is done with Iraq and the cost

        12       thereof.  Sitting there now in the chair do you not accept

        13       that the information I have taken you to in the larger

        14       brief is relevant to that line of inquiry?

        15       A.   Yes.

        16

        17       Q.   Of course, the larger brief also contains information

        18       that trucking is affected during the harvest season when

        19       the IGB removes trucks from ports to use for moving local

        20       produce.  If you had read that at the time would that have

        21       also been a red flag to you in the context of your

        22       knowledge of sanctions?

        23       A.   I don't believe so.

        24

        25       Q.   Before I leave that topic, did you speak to Ms Scales

        26       about this sort of information at about this sort of time?

        27       A.   About this brief?

        28

        29       Q.   Yes.

        30       A.   Not that I can recall.

        31

        32       Q.   Yesterday I took you to a briefing note issued about

        33       seven days earlier about Iraq.  It is WEA.0010.0020, which

        34       is exhibit 466.  Your counsel has supplied to me this

        35       morning this document - I show you a series of emails.  The

        36       first in time is from Mr Trewin to you, sent at 5.36

        37       on October 28.  Who was that gentleman?

        38       A.   Mr Trewin works at AWB in our government relations

        39       area.

        40

        41       Q.   Then there is an email from Mr Heath, who was your

        42       subordinate, to Mr Gordon, sent about two hours later.  Who

        43       was Mr Gordon?

        44       A.   No, that was sent through last night, when we were

        45       asked --

        46

        47       Q.   I do apologise, I am sorry.
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         1       A.   -- by the Commissioner for the source of this brief.

         2

         3       Q.   That is one of the perils of getting documents on the

         4       morning of the hearing.  If one turns over, we see a

         5       memorandum from Mr Long to Ms Armstrong and Mr Crewes?

         6       A.   Yes.

         7

         8       Q.   What does that document tell us about how exhibit 466

         9       came to be drafted?

        10       A.   My apologies, which is exhibit 466?

        11

        12       Q.   Exhibit 466 is the briefing note, USWA allegations

        13       about AWB wheat contracts to Iraq.  I will provide you with

        14       a hard copy.

        15       A.   Without proofreading that document, it would appear to

        16       be an exact replication of the memorandum from Mr Long to

        17       Ms Armstrong.

        18

        19       Q.   Indeed, that appears, on my quick reading of the

        20       document, to be the same.  Who was Ms Armstrong, to the

        21       best of your knowledge?

        22       A.   I was informed this morning that she works for DFAT.

        23

        24       Q.   What about Mr Crewes?

        25       A.   I'm unaware of Mr Crewes' position.

        26

        27       Q.   Do you know how this document from Mr Long came to be

        28       forwarded to you back in October 2003?

        29       A.   I assume I would have approached Mr Trewin in

        30       government relations seeking a briefing note with respect

        31       to, as it is titled, the allegations that were obviously

        32       being made back then, and he has forwarded me on that

        33       briefing note as something that was provided to DFAT, or

        34       would appear to be provided to DFAT, so that I could also

        35       forward it on to the Wheat Export Authority.

        36

        37       Q.   Do you recall there being any discussion between him

        38       and you about this issue?

        39       A.   Not that I can recall.

        40

        41       Q.   Did he say anything about what he had told

        42       Ms Armstrong?

        43       A.   No, not that I can recall.

        44

        45       Q.   And did you speak to Mr Long about the contents of

        46       this document?

        47       A.   No, not that I can recall.
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         1

         2       Q.   So is it your evidence that you simply passed this

         3       document on to the Wheat Export Authority without yourself

         4       checking the accuracy of its contents?

         5       A.   Well, assuming that it was an approved briefing for

         6       DFAT, yes, I assumed it was also accurate for the Wheat

         7       Export Authority.

         8

         9       MR CONDON:   Commissioner, I tender that document.

        10

        11       THE COMMISSIONER:   What are you tendering?

        12

        13       MR CONDON:   I am tendering the whole document, being the

        14       email of 28 October 2003 and its copying on 1 March 2006,

        15       the memorandum of 23 October, which comprises two pages,

        16       and the balance of the document.  The balance can be a

        17       confidential exhibit.

        18

        19       THE COMMISSIONER:   I will just have to read what the

        20       balance is.  Mr Judd, have you had a chance to consider the

        21       material?

        22

        23       MR JUDD:   I haven't.  I am just trying to locate a copy

        24       from my friend.  I now have one.  Matters such as the draft

        25       letter should obviously, in our submission, remain

        26       confidential.  It does seem, sir, that the only relevant

        27       part that my friend would want to employ is the memorandum

        28       to Zena Armstrong and the attachments to it.

        29

        30       MR CONDON:   I am content with that course, Commissioner.

        31

        32       THE COMMISSIONER:   Very well.  I shall mark as exhibit 471

        33       an email dated 1 March 2006, which appears to forward an

        34       email dated 28 October 2003 from Mr Trewin to Mr Sheridan,

        35       together with an attached memorandum of two pages addressed

        36       to Zena Armstrong from Michael Long dated 23 October.

        37

        38       MR CONDON:   Commissioner, I am informed that the document

        39       was prepared as a result of an inquiry made by you in the

        40       course of the hearing yesterday afternoon.

        41

        42       EXHIBIT #471 EMAIL DATED 1/3/2006 FORWARDING AN EMAIL

        43       DATED 28/10/2003 FROM MR TREWIN TO MR SHERIDAN, TOGETHER

        44       WITH AN ATTACHED MEMORANDUM OF TWO PAGES ADDRESSED TO

        45       ZENA ARMSTRONG FROM MICHAEL LONG DATED 23/10/2006

        46

        47       MR CONDON:   Q.   Can I take you now to March of 2004,
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         1       Mr Sheridan, and to AWB.6028.0035.  Mr Sheridan, you will

         2       see that the second of the emails is from Mr Edmonds-Wilson

         3       to Mr Whitwell, sent on 5 March 2004 at 2.55, regarding a

         4       one-page WEA update brief.

         5       A.   Yes.

         6

         7       Q.   In turn, Mr Whitwell forwards it to you at 4.52pm, as

         8       one of the persons receiving a copy of this email.

         9       A.   Yes.

        10

        11       Q.   If you go to the draft report, which is the next page,

        12       0036, you will see again the document refers to contracts

        13       1680 and 1670.

        14       A.   Yes.

        15

        16       Q.   Do you recall why this briefing note came into

        17       existence?

        18       A.   I can only assume again just a request from the WEA

        19       for a status update of the Iraq market.

        20

        21       Q.   Do you know who drafted this document?

        22       A.   No, I would have to refer back to records again.

        23

        24       Q.   Do you know what you did with this document?

        25       A.   I assume it was forwarded on to the Wheat Export

        26       Authority.

        27

        28       Q.   Well, we have a document of 19 March 2004,

        29       confidential exhibit 131C - AWB.0267.0148.  Can I take you

        30       to page 0150, the paragraph numbered 8.  The WEA appear to

        31       have asked specifically for a summary of all contracts with

        32       Iraq and their execution and payment status and an update

        33       to the Brief Note on Iraq previously provided in April

        34       2003.  Do you know how it came to be that the Wheat Export

        35       Authority made that request?

        36       A.   I can't recall.

        37

        38       Q.   As at March of 2004 you had some knowledge about the

        39       Tigris transaction, did you not?

        40       A.   I believe so, yes - a vague knowledge.

        41

        42       Q.   You had received a document in 2002, which we took you

        43       to yesterday --

        44       A.   Yes.

        45

        46       Q.   -- which talked about the $8m debt?

        47       A.   Yes.
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         1

         2       Q.   And I think you informed the Commission that it was

         3       your understanding that there was a debt which had to be

         4       paid to Tigris that somehow involved the Australian Wheat

         5       Board; is that a fair summary of your understanding?

         6       A.   That was what was articulated in the brief.

         7

         8       Q.   Yes, in 2002?

         9       A.   Yes.

        10

        11       Q.   Why, when this document came to be prepared in

        12       response to a specific inquiry about the execution and

        13       payment status of contracts with Iraq, was no mention made

        14       about the Tigris transaction?

        15       A.   I'm not sure.  I'm not sure at what point I became

        16       aware that Tigris was even resolved, if you like, or an

        17       agreed transaction, and that it related to those two

        18       contracts.  I know I became aware of that later in 2004,

        19       but I'm not sure that I drew the link at that point in

        20       time.  But, no, I can't explain why it is not in there.

        21

        22       Q.   When these documents came to be prepared, did they

        23       involve people sitting around a table discussing them?

        24       A.   Generally not.  We would provide the specific question

        25       like that - as you can see it is a series of questions.

        26       We, or my team, would provide the specific questions to the

        27       respective business units within AWB and request that they

        28       draft a response from that.

        29

        30       Q.   Here we have a specific request by the Wheat Export

        31       Authority about execution and payment status, and two

        32       contracts are nominated in the answer.  Can you recall any

        33       discussions occurring about this material or about this

        34       request?

        35       A.   No, I can only assume that they were the two active

        36       contracts at the time, and international sales and

        37       marketing had given the status of the execution of those

        38       contracts.

        39

        40       Q.   Can I take you, please, to May 2004.  Can we have,

        41       please, document WEA.0001.0067.

        42       A.   Yes.

        43

        44       Q.   Unfortunately we don't have more of this document to

        45       help us, but you will see there is a facsimile tracer

        46       for 21 May, sent at 5.36 in the afternoon.

        47       A.   Yes.
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         1

         2       Q.   Do you know how this document came to be requested by

         3       the Wheat Export Authority?

         4       A.   I believe it may have been a verbal request.  I would

         5       have to check, actually.  Obviously there were quite a

         6       number of requests for information across the whole

         7       business, so I can't recall the exact nature of the

         8       request.

         9

        10       Q.   If I can say so, if one can glean from this document

        11       the nature of the request, it seems to relate to the

        12       appropriateness of the inland trucking component in the

        13       contracts with Iraq.  Would you agree with that

        14       proposition?

        15       A.   I would suggest it was a request for Iraq and possibly

        16       the issues surrounding the UN Oil-for-Food, but, again,

        17       I would be quite happy to try and source the original

        18       request for the Commissioner.

        19

        20       Q.   Well, did you have a hand in drafting this document?

        21       A.   No, I believe this document was sourced from

        22       Jim Cooper.

        23

        24       Q.   It would not have been sent out without being shown to

        25       you, though, would it?

        26       A.   No, no, I would have seen this document.

        27

        28       Q.   Would you have had a conference with Mr Cooper one on

        29       one about it?

        30       A.   I'm not sure.  I would have either emailed him or

        31       phoned him, or simply asked for a briefing note on it.

        32       I believe there was also a request at some stage, possibly

        33       during 2004, from elsewhere in the business for a briefing

        34       note.  So it may have actually come via Sarah Scales or

        35       Richard Fuller to Jim Cooper.

        36

        37       Q.   One of the documents we received in the last few days

        38       is your electronic diary.  Could I provide you with a copy

        39       of an extract from your May 2004 diary?

        40

        41       THE COMMISSIONER:   Q.   Had you ever received a draft

        42       briefing note from Mr Cooper prior to this one?

        43       A.   Not that I'm aware, Commissioner.

        44

        45       Q.   Well, how did it come about that you got this one from

        46       Mr Cooper?

        47       A.   Without confusing different briefing notes, I'm not
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         1       sure whether I requested it specifically of Mr Cooper.  I

         2       know there was another briefing note requested by

         3       Richard Fuller as well of Mr Cooper, so I'm just not sure

         4       whether the original request originated from myself or from

         5       Richard.

         6

         7       Q.   I don't understand why you would approach Mr Cooper.

         8

         9       MR CROUCHER:   Sorry, Commissioner.  I do have an email of

        10       21 May 2004.

        11

        12       THE COMMISSIONER:   21 May?

        13

        14       MR CROUCHER:   Yes, 2004, from Mr Cooper regarding such a

        15       briefing note.  I wonder if that could be shown to

        16       Mr Condon.

        17

        18       MR CONDON:   Commissioner, I might read this on to the

        19       transcript.  It is not a document which appears we have

        20       been favoured with until this moment by way of the

        21       production of documents, but I will double-check that.

        22       There is an email from Mr Fuller to Messrs Cooper,

        23       Sheridan, Geary and Ms Scales, of 21 May 2004, at 9.53am:

        24

        25            Request from Glen Taylor of WEA this

        26            morning.

        27

        28       It is from Mr Fuller to Mr Cooper:

        29

        30            They have Senate Estimates on Monday.

        31            They'll be asked about Iraq and the alleged

        32            kick backs.

        33

        34            They have already a short note from us.

        35            They are looking to have a statement

        36            updating that previous information ('...yes

        37            sir, we have been in contact with AWBI as

        38            recently as Friday...').

        39

        40            Jim, could you today prepare a

        41            statement/briefing note for WEA.  You'll

        42            need to check with Steve re the most recent

        43            information.

        44

        45            And Sarah/Steve - I'd like to talk to you

        46            at some point about this kind of contact.

        47
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         1            Cheers, Richard

         2

         3       That's Richard Fuller.  That email, sent at 9.53, was

         4       responded to by Mr Cooper at 11.11.  The response is to

         5       Mr Fuller, copied to Mr Geary, Ms Scales and Mr Sheridan,

         6       subject "Re urgent WEA Iraq:

         7

         8            Dear all,

         9            I'm preparing this note.  Will be one page.

        10            Will be ready later today.

        11

        12       And behind it there is a draft of the Iraq contracts

        13       document which appears to be in the same format, at least,

        14       as the document that was on the screen.

        15

        16       THE COMMISSIONER:   I will mark that email exhibit 472.

        17

        18       EXHIBIT #472 EMAIL TRAIN DATED 21/5/2004 REGARDING BRIEFING

        19       NOTE

        20

        21       MR CONDON:   Q.   Mr Sheridan, having heard what I have

        22       read out from the email, do you recall having a discussion

        23       with any of Mr Fuller, Mr Cooper, Ms Scales or Mr Geary

        24       about this document?

        25       A.   No specific discussions, although I would be

        26       speculating from the emails that it was just a matter of

        27       facilitating a response to the request from the WEA.

        28

        29       Q.   Well, with respect, Mr Fuller, who was the company

        30       secretary, was he not --

        31       A.   Yes.

        32

        33       Q.   -- said in his email to Mr Cooper:

        34

        35            You will need to check with Steve re the

        36            most recent information.

        37

        38       A.   Yes.

        39

        40       Q.   Does that jog your memory as to whether or not

        41       Mr Cooper had a discussion with you on 21 May, the date of

        42       this email, about this draft document?

        43       A.   Not that I'm aware.  I think he basically provided a

        44       response.  He may well have asked us whether we had any

        45       recent briefing notes along similar lines, but I don't

        46       recall having a discussion with him.

        47
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         1       Q.   Mr Sheridan, this is a document being prepared in the

         2       context of foreshadowed Senate Estimates?

         3       A.   Yes.

         4

         5       Q.   Correct?

         6       A.   Yes.

         7

         8       Q.   When the Wheat Export Authority will be asked

         9       information about Iraq and the alleged kickbacks?

        10       A.   Yes.

        11

        12       Q.   That, I suggest to you, would have been a very serious

        13       matter at the time?

        14       A.   Yes.

        15

        16       Q.   And one which would have rated highly on your

        17       priorities at the time?

        18       A.   Potentially, yes.

        19

        20       Q.   Here is the company secretary, Mr Fuller, asking

        21       Mr Cooper, the head legal counsel, to speak to you about

        22       the most recent information.

        23       A.   Yes.

        24

        25       Q.   Are you seriously suggesting you don't recall what was

        26       discussed in May 2004?

        27       A.   What I'm suggesting is that Mr Cooper, as head legal

        28       counsel, who was also heading up Project Rose, may not have

        29       deemed it necessary to talk to myself.  He was effectively

        30       an ELG equivalent member, and has --

        31

        32       Q.   What is your recollection --

        33

        34       THE COMMISSIONER:   Just let him finish, please.

        35

        36       THE WITNESS:   And has, quite soon after that email direct

        37       from Richard, sent a response through.  So it appeared as

        38       though the matter had been dealt with.

        39

        40       MR CONDON:   Q.   I apologise.  The email was sent about an

        41       hour and a half later.  I am asking you for your

        42       recollection:  do you have a recollection of discussing

        43       this with Mr Fuller?

        44       A.   No.  I'm not denying that we may have discussed it,

        45       but the fact that Mr Cooper provided a response, that's

        46       I think as far as my involvement was in that process.  We

        47       may have provided him some past material.  I would again
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         1       have to refer back to records.  Basically we took the

         2       draft, or the draft would have been provided direct from

         3       Mr Cooper.

         4

         5       Q.   And what is your recollection?  Do you recall having a

         6       discussion?

         7       A.   Not that I recall, but I don't doubt that I could well

         8       have and Mr Cooper may well have just simply said he would

         9       deal with it.

        10

        11       Q.   Mr Fuller ends his email on this note:

        12

        13            And Sarah/Steve I'd like to talk to you at

        14            some point about this kind of contact.

        15

        16       A.   Yes.

        17

        18       Q.   Do you know what prompted Mr Fuller to make that

        19       observation?

        20       A.   I would suggest he was alluding to who the appropriate

        21       contact person was for the Wheat Export Authority within

        22       AWB International and that possibly that shouldn't be

        23       himself and more probably should be the general manager of

        24       AWB International.

        25

        26       Q.   And do you recall having a discussion with Mr Fuller

        27       about this issue or not?

        28       A.   I'm not sure at what point in time, but it had been

        29       discussed in the past as to the appropriate contacts within

        30       or between AWB International and the Wheat Export

        31       Authority.

        32

        33       Q.   I appreciate you don't have the draft in front of

        34       you - I can make it available now, that's the only copy -

        35       do you recall making any amendments to that draft or any

        36       suggestions about it before it was sent?

        37       A.   No, I wouldn't do such a thing.

        38

        39       THE COMMISSIONER:   May I see the exhibit, please?

        40

        41       MR CONDON:   Q.   We have received in recent days your

        42       electronic diary.  It is not yet barcoded, but can

        43       I provide you with a copy of your May 2004 diary.

        44       A.   Yes, I have that.

        45

        46       Q.   Perhaps the monitor can put it up on the screen.  I

        47       have the balance of your May diary here, in case you want
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         1       to see it.  This is the first of some five pages.  Can

         2       I take your attention to 19 May.  It says:

         3

         4            Jim Cooper - Prep Brief - Location:  Legal

         5            Meeting Room - Chair:  Rob Young.

         6

         7       Who was Mr Young?

         8       A.   Rob Young worked in either our grower or government

         9       relations area for a period.

        10

        11       Q.   I don't want you to say anything which would disclose

        12       any legal advice you received, but what was the subject

        13       matter of that meeting on 19 May, two days before the

        14       communications we have just seen?

        15       A.   I can't recall exactly.  I would have to either refer

        16       to my notebooks.  If it wasn't with respect to - which

        17       I assume it wasn't with respect to that brief, it may have

        18       been with respect to the pending contract review by the

        19       Wheat Export Authority.  I'm just not sure, sir.

        20

        21       Q.   Had you, by this stage, been involved in meetings

        22       under the heading of Project Rose?

        23       A.   At that point in time, I'm not sure when the original

        24       Project Rose meetings commenced.  However, I would say

        25       those meetings were more, if you like, sourcing information

        26       or discovering information that had been provided to third

        27       parties or advising staff of the pending or potential for

        28       pending Volcker Inquiry.

        29

        30       Q.   Well, is it your recollection by May 2004, or more

        31       precisely 19 May, that you were attending meetings

        32       involving Project Rose?

        33       A.   I'm not sure exactly when the Project Rose meetings

        34       commenced, I'm sorry.

        35

        36       MR CONDON:   I tender that page of Mr Sheridan's diary,

        37       Commissioner.

        38

        39       EXHIBIT #473 PAGE OF NOTES FROM MR SHERIDAN'S ELECTRONIC

        40       DIARY IN RELATION TO 19/5/2004

        41

        42       MR CONDON:   Q.   Overnight we have had a chance to look at

        43       your notebook.  Can I provide you with an extract from

        44       your May 2004 entry.

        45

        46       MR JUDD:   Commissioner, while my friend is dealing with

        47       that document, we still have up on the screen a version of
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         1       the briefing note to the export authority.

         2

         3       THE COMMISSIONER:   Yes.

         4

         5       MR JUDD:   In our submission it ought to be tendered for

         6       completeness.  It is WEA.0001.0067.

         7

         8       THE COMMISSIONER:   Yes.  I think that is exhibit 472 - am

         9       I right or wrong?

        10

        11       MR JUDD:   472 is the email chain, which includes

        12       Mr Cooper's draft.

        13

        14       THE COMMISSIONER:   Very well.  I will mark that exhibit

        15       474.

        16

        17       EXHIBIT #474 AWB (INTERNATIONAL) LIMITED BRIEFING NOTE TO

        18       WHEAT EXPORT AUTHORITY - IRAQ CONTRACTS,

        19       BARCODED WEA.0001.0067

        20

        21       THE WITNESS:   Yes.

        22

        23       MR CONDON:   Q.   I said it is May 2004.  In fairness to

        24       you, is the handwriting on the front page yours or someone

        25       else's?

        26       A.   That's mine.

        27

        28       Q.   So, as best you can, you date this to May 2004?

        29       A.   Yes, I believe so.

        30

        31       Q.   Unfortunately the whole of this memo hasn't been

        32       photocopied, but on the first page I have "WEA meeting".

        33       Do you want to look at my original and we can run through

        34       it?

        35       A.   No, that's fine.

        36

        37       Q.   Does that accord with your recollection that these

        38       notes record what was said at a WEA meeting in May of 2004?

        39       A.   To a degree, yes.  I am happy to expand on that.

        40

        41       Q.   What is the qualification, I am sorry?

        42       A.   I believe that was a general management meeting with

        43       the Wheat Export Authority that covered a number of

        44       subjects, and the notations are effectively some of the

        45       subjects that were covered by different managers that

        46       attended the meeting.  It was a, if you like, verbal

        47       briefing.
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         1

         2       Q.   On the page that has been photocopied and given to

         3       you, I think it is the page numbered 9 --

         4       A.   Yes.

         5

         6       Q.   -- we have a heading with an asterisk about two-tenths

         7       of the way down the page.  Is it "JT"?

         8       A.   I believe so, yes.

         9

        10       Q.   Who was "JT"?

        11       A.   That would be Jeremy Thorpe from Allen Consulting.

        12

        13       Q.   He was there, I think you told us yesterday, as a

        14       consultant to the Wheat Export Authority; is that right?

        15       A.   Correct.

        16

        17       Q.   Did this exchange occur in the course of the meeting

        18       with the Wheat Export Authority personnel?

        19       A.   I believe so, yes.

        20

        21       Q.   Do you know who from the Wheat Export Authority was

        22       present on this occasion?

        23       A.   I would have to confirm, but just going on the notes

        24       there, at least Glen Taylor, Jeremy Thorpe, and I would

        25       presume that there would have been at least another

        26       attendee from the Wheat Export Authority.  It may be on the

        27       first page of that series of notes.

        28

        29       Q.   Against Mr Thorpe's name, these words are attributed

        30       "Tell us about Iraq"?

        31       A.   Correct.

        32

        33       Q.

        34             - Number of contracts.

        35             - Tender of IGB.

        36             - Ongoing.

        37

        38       A.   Yes.

        39

        40       Q.   Now, doing the best you can, what is your recollection

        41       of what Mr Thorpe said on that occasion?

        42       A.   The quotation would be effectively his question, and

        43       one of the AWB attendees would have given a briefing, just

        44       a verbal briefing, on Iraq.  Again, I would probably have

        45       to refer to the first page to see if I've noted down who

        46       the AWB attendees were.

        47
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         1       Q.   I think the answer is no, but by all means have a copy

         2       of my complete set, and I apologise again.

         3

         4       THE COMMISSIONER:   Q.   Is there somebody whose initials

         5       are "GT"?

         6       A.   That would be Glen Taylor from the Wheat Export

         7       Authority.  It would also appear that Terry Charman from

         8       the Wheat Export Authority attended, and from AWB it would

         9       appear that David Johnson, myself, and I would just have to

        10       confirm who "MP" was.  Also Stuart Richardson attended, so

        11       I would expect that David Johnson probably spoke to the

        12       item with respect to Iraq in a general sense - contract

        13       execution, et cetera.

        14

        15       MR CONDON:   Q.   Can you recall how Mr Thorpe introduced

        16       this issue?

        17       A.   Simply as a question.

        18

        19       Q.   And was the question made in the context of sanctions,

        20       or the allegations involving kickbacks?

        21       A.   I'm not aware.  I can only go on my notes there, but

        22       it was a generic question.  There were, from memory - and

        23       as the notes demonstrate - a number of topics that were

        24       being covered, and there was general discussion around all

        25       those topics.

        26

        27       Q.   We know later that contracts were supplied by AWB, or

        28       made available, at least, by AWB, to the Wheat Export

        29       Authority.

        30       A.   Yes.

        31

        32       Q.   And that was in the context of the authority's

        33       concerns about the allegations involving kickbacks?

        34       A.   Yes.

        35

        36       Q.   Is it fair to conclude from your entry "Number of

        37       contracts" that that refers to the same issue?

        38       A.   Not necessarily.  I think there was a separate meeting

        39       held with the Wheat Export Authority on the issue of

        40       reviewing Iraq contracts, where originally they proposed

        41       doing a random audit, as I think I mentioned yesterday, of

        42       six to eight contracts, and again that evolved into a

        43       larger review.

        44

        45       THE COMMISSIONER:   Q.   Mr Sheridan, there are initials

        46       beside at least two entries dealing with Iraq, that of

        47       Mr Thorpe and, further down, Mr Taylor asked for reporting
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         1       structures, then there are lots of dash points.  Are the

         2       dash points responses given by AWB, and the person speaking

         3       on their behalf is not noted, or are they points, for

         4       instance, made by Mr Taylor or Mr Thorpe?

         5       A.   Apologies, Commissioner, but without being certain,

         6       I think they are just some of the dash points that the

         7       person speaking to the issue, or responding to the issue,

         8       would have made.

         9

        10       Q.   From AWB?

        11       A.   Such as management, our own internal CRRC system, the

        12       fact that we were running risk meetings daily during the

        13       war, et cetera.

        14

        15       THE COMMISSIONER:   Thank you.

        16

        17       MR CONDON:   Q.   Do you know what the "tender of IGB"

        18       refers to?

        19       A.   Not really, only I can assume there must have been a

        20       tender being held by IGB at the time, as they do on a

        21       regular basis for the purchase of wheat.

        22

        23       Q.   Nonetheless, would you agree that Mr Thorpe's inquiry,

        24       as you have recorded it, is a fairly broad inquiry, seeking

        25       information about Iraq?

        26       A.   Yes, it is a broad inquiry, yes.

        27

        28       MR CONDON:   I tender those two pages, Commissioner.

        29

        30       EXHIBIT #475 TWO PAGES OF NOTES FROM MR SHERIDAN'S NOTEBOOK

        31       IN RELATION TO MAY 2004

        32

        33       MR CONDON:   Q.   Could we have exhibit 328, WST.0004.0056.

        34       Do you see there, Mr Sheridan, you sent to Mr Long an email

        35       at 3.51 on 8 July?

        36       A.   Yes.

        37

        38       Q.   That refers to a request from the Wheat Export

        39       Authority for Iraq contracts.

        40       A.   Yes, or it is a request to release the contracts, is

        41       it?

        42

        43       Q.   Do you know why the time frame encompassed by the

        44       contracts ended in June 2002?

        45       A.   No, at that point in time I didn't realise why it

        46       ended at June 2002.

        47
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         1       Q.   You see, the contracts 1670 and 1680 had been entered

         2       into in approximately December 2002, had they not?

         3       A.   I believe so.

         4

         5       Q.   And we have seen from documents that I have shown you

         6       today that those two contracts had been the subject of at

         7       least two communications --

         8       A.   Yes.

         9

        10       Q.   -- with the Wheat Export Authority --

        11       A.   Yes.

        12

        13       Q.   -- about their terms and the break-up of some of the

        14       costs.  Did it not strike you strange that those two

        15       contracts, being the more recent ones, were not being

        16       sought by the Wheat Export Authority, or not provided to

        17       the Wheat Export Authority?

        18       A.   At the point of this email I didn't realise the

        19       significance of the dates.  I was simply provided that

        20       information and asked whether I could release it to the

        21       WEA.  On review of the contracts, my team realised that we

        22       didn't have all the contracts for the two-year period that

        23       was required by the Wheat Export Authority.  We went back

        24       to international sales and marketing and got the remaining

        25       two contracts and included them in the lever-arch file,

        26       effectively, of contracts to be made available, which we

        27       then did make available.

        28

        29       Q.   To whom did you speak from the Wheat Export Authority

        30       about those two contracts?

        31       A.   Well, at this point in time we hadn't even had the

        32       meeting with the Wheat Export Authority.  We were still

        33       gathering the information.

        34

        35       Q.   And did you speak to any of the persons listed in this

        36       email about this process?

        37       A.   Yes, I would have spoken to Michael Long seeking the

        38       contracts originally.

        39

        40       Q.   And did he say anything to you, apart from that he

        41       would get them?

        42       A.   Other than - no, just that he would get someone to

        43       pull the information together from the team.

        44

        45       Q.   I have a diary note from your notebook.  You have

        46       written on it "July-September 04?"  I will just show you

        47       that diary note.
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         1       A.   The "July" on the cover page is not my writing, but

         2       the rest of it is.

         3

         4       Q.   I will show you, if you need it, over the morning tea

         5       break what appears before it, but this note appears to be a

         6       stand-alone note.

         7       A.   Yes.

         8

         9       Q.   It is not a very good copy, but can you read it out,

        10       please?

        11       A.   "Call Therese Iraq with Glen --

        12

        13       Glen Taylor at the Wheat Export Authority. It mentions

        14       "Iraq - US Senate investigation - approached AWB",

        15       I think - it is a bad copy.  I think that's what it says:

        16

        17            AWBI concedes the best approach is for WEA

        18            to approach to WEA to request --

        19

        20       I can't understand my own notes, my apologies.  The second

        21       bullet point is:

        22

        23            May be more appropriate to sight the

        24            contracts in AWB offices.

        25

        26       Q.   Looking at that note, is the first line - that is, "US

        27       Senate investigation" - a comment made by Mr Taylor to you?

        28       A.   I am not sure.  I think it is effectively AWB's

        29       concern about parallel investigations and the

        30       confidentiality of information.

        31

        32       Q.   By reference to your file note, what did you say in

        33       response to his comment?

        34       A.   Well, the proposal was that WEA should sight - rather

        35       than take the contracts away and view them on WEA premises,

        36       that they come in and effectively review the contracts

        37       within AWB.

        38

        39       Q.   Were you concerned by Mr Taylor's request or approach?

        40       A.   No, I think the proposal was originally proposed by

        41       senior management within AWB.

        42

        43       MR CONDON:   I will tender that note, Commissioner.

        44

        45       THE COMMISSIONER:   Just the one page?

        46

        47       MR CONDON:   Yes.
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         1

         2       THE COMMISSIONER:   The cover of the diary book, being

         3       marked "S Sheridan September 04?", and the following page,

         4       will be exhibit 476.

         5

         6       EXHIBIT #476 COVER PAGE OF DIARY BOOK MARKED "S SHERIDAN

         7       SEPTEMBER 04?" AND FOLLOWING PAGE

         8

         9       MR CONDON:   Q.   Do you have any idea about the date when

        10       that communication took place?

        11       A.   That would appear to be 19 July, is it?

        12

        13       THE COMMISSIONER:   It looks like it.

        14

        15       THE WITNESS:   Just in the top corner.  Yes, it would

        16       appear to be 19 July.

        17

        18       MR CONDON:   Is that a convenient time, Commissioner?

        19

        20       THE COMMISSIONER:   Yes.  I will take a brief adjournment.

        21

        22       SHORT ADJOURNMENT

        23

        24       MR CONDON:   Q.   Mr Sheridan, I took you yesterday to a

        25       meeting that was convened between the WEA and the

        26       Australian Wheat Board in approximately July 2004 - in

        27       fact, on 27 July.  There is just one aspect of that meeting

        28       I want to take you to to understand a little bit more by

        29       reference to your notes.  Could I supply you with a copy of

        30       the notes, or the extract which I want to take you to.  If

        31       you look to the front page of the bundle you have your name

        32       and "July-September 2004" again?

        33       A.   Yes.

        34

        35       Q.   By reference to that and what appears on the two pages

        36       I have given you, is it likely that what we have reports on

        37       what occurred on 28 July 2004, being the date of the

        38       WEA/AWBI board-to-board meeting?

        39       A.   It would appear so, yes.

        40

        41       Q.   On the third page of that bundle we have a heading

        42       "AWBI/WEA Joint Board" and about a third of the way down

        43       the page we have "Iraq", and an arrow and a question mark,

        44       and another arrow, "not WEA's role to conduct

        45       investigations"

        46

        47       THE COMMISSIONER:   I think that relates to the previous
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         1       heading, doesn't it?

         2

         3       MR CONDON:   Yes.

         4

         5       THE WITNESS:   Yes.

         6

         7       MR CONDON:   Q.   Do you recall if this entry had anything

         8       to do with kickbacks, or anything like that?

         9       A.   I think this entry was with respect to both the -

        10       well, effectively the review of the contracts that was

        11       conducted by WEA eventually in August of 2004, and the

        12       respective boards were discussing effectively what was

        13       WEA's role and whether it was in fact WEA's role to conduct

        14       investigations as opposed to their interpretation to date,

        15       which was to monitor the performance to the benefit of

        16       growers.

        17

        18       Q.   Well, we have the entry "Not WEA's role to conduct

        19       investigations".  Was that a statement made by someone from

        20       the Wheat Export Authority, or was it a statement made by

        21       someone representing AWBI?

        22       A.   I think that was the subject matter of discussion.  If

        23       it was an explicit statement, I think it would have a set

        24       of initials next to it.

        25

        26       Q.   And do you recall how that discussion resolved itself?

        27       A.   I'm not sure if it was resolved at that joint board

        28       meeting, but at a point in time obviously there was - it

        29       was decided to do at least a review of a sample of

        30       contracts.

        31

        32       Q.   Can I go over the page, please.  You will see there is

        33       an entry, again about a third of the way down the page,

        34       "WEA responsibility to understand?  Happy to come and look

        35       at."  Do you recall that sort of discussion?

        36       A.   Again, I believe it was the generic discussion between

        37       the two boards and the second set of initials there would

        38       be a comment from Tim Besley, the chairman of the Wheat

        39       Export Authority, that they were happy to come and -

        40       I assume that means come and look at the contracts.

        41

        42       Q.   Was it your understanding, as a result of this

        43       meeting, that the decision was made on the part of the

        44       Wheat Export Authority to investigate the allegations about

        45       kickbacks?

        46       A.   I'm not sure that it was that explicit.  There was

        47       definitely a degree of uncertainty as to what WEA's role
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         1       should be and to what degree they should be involved.

         2

         3       Q.   Well, how was that uncertainty resolved to your mind,

         4       Mr Sheridan?

         5       A.   I think it was resolved in that they would come and

         6       view the contracts, but with respect to whether they should

         7       conduct a detailed investigation, I don't think that was

         8       their conclusion.

         9

        10       Q.   So, as you understood their role, their role was

        11       confined to looking at the contracts but not conducting any

        12       broader investigations; is that right?

        13       A.   As I said, I think it was unclear and I think WEA

        14       themselves were unclear.  Their interpretation to that

        15       point had simply been as a performance monitor

        16       respectively.  They took that literally from the

        17       legislation that says to monitor the performance and

        18       benefits to growers, and I think they considered that this

        19       was stepping outside their remit and this was more the

        20       remit of DFAT.

        21

        22       Q.   What explanation did they give to you as to why they

        23       wanted to look at the contracts?

        24       A.   I think it was a case of - well, it was - everyone was

        25       generally aware that they would come under pressure from,

        26       if you like, opponents or Senate Estimates, so there was a

        27       feeling that they had to at least do some consideration of

        28       the issue.

        29

        30       Q.   We will come back to July 2004 later, because your

        31       counsel provided me this morning with an agenda item for

        32       that, and we will come back to that shortly.  Can we move

        33       on now to exhibit 329, which I took you to yesterday.  It

        34       is your email to Mr Hargreaves reporting on the meeting of

        35       11 August.  It is WST.0004.0057.

        36

        37       THE COMMISSIONER:   I will add those pages to which you

        38       have adverted to exhibit 476.

        39

        40       EXHIBIT #476 ADDITION OF PAGES FROM NOTEBOOK OF MR SHERIDAN

        41       MARKED "JULY-SEPTEMBER 2004?"

        42

        43       THE WITNESS:   Yes.

        44

        45       MR CONDON:   Q.   I won't traverse the areas we covered

        46       yesterday, but I want to deal with what Mr Whitwell said

        47       about this document, and you will see in the email you say
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         1       to him or to Mr Hargreaves:

         2

         3            I believe Jim does not have an issue with

         4            it and suggest that you or Chris could

         5            draft something??

         6

         7       Do you see that sentence?

         8       A.   Yes.

         9

        10       Q.   Now, Mr Whitwell was asked about this document and he

        11       said he couldn't specifically recall providing the

        12       explanation sought, but it wouldn't have surprised him.

        13       His evidence, as I understand it, was that by this stage he

        14       had learned of a link between the 10 per cent fee referred

        15       to by the CPA, which sum was being reduced from the

        16       contracts then under consideration, and a 10 per cent fee

        17       in the contracts between AWB and the IGB.  He was asked

        18       this question:

        19

        20            Did you draw to attention that you had

        21            built into the original contract price

        22            10 per cent at the request of the Iraqis?

        23

        24       And the answer was:

        25

        26            A.   Can I have a look at the date on this,

        27            sir?

        28            Q.   This email is 24 August 2004.

        29            A.   Yes, so that post-dates the discussion

        30            I had had with Jim Cooper in July when

        31            I had informed Jim of how we came about the

        32            calculations, yes, sir.

        33            Q.   Can you recall whether, when this

        34            report was being prepared, anybody

        35            discussed that 10 per cent figure with you?

        36            A.   I think they asked for my comments and

        37            I provided an answer, I think.

        38

        39       And later, at T2793, he was asked about this issue further.

        40       The Commissioner asked this:

        41

        42

        43            What Mr Agius is putting to you is that the

        44            statement made on behalf of AWBI at this

        45            meeting did not accord with your

        46            understanding at that time of what the true

        47            position was, because earlier, in September
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         1            2003, the World Food Programme had asked

         2            for a reduction of 10 per cent in the

         3            contract price, having identified this

         4            contract as one in respect of which there

         5            was included a 10 per cent aftersales

         6            service fee?

         7            A.   Right, sir.

         8            Q.   What is being put to you is that that

         9            is inconsistent with what these two persons

        10            on behalf of AWBI - Mr Sheridan and

        11            Mr Heath - apparently said.  Do you recall

        12            if you in fact drafted a reply?

        13            A.   To Mr Sheridan and to Peter.

        14            Q.   Yes.

        15            A.   I think I gave them my version of

        16            events, yes.

        17

        18       Now, that exchange relates to the period in August 2004

        19       when the Wheat Export Authority was seeking information

        20       about the kickbacks and whether or not there was any link

        21       with the CPA's position.  Mr Whitwell's evidence seems to

        22       suggest that he went to you and informed you of what he had

        23       since learnt, at least from Mr Cooper.  What do you say

        24       about that proposition?

        25       A.   I disagree.

        26

        27       Q.   Do you recall having any discussion which involved

        28       Mr Whitwell?

        29       A.   No, I don't.

        30

        31       Q.   Do you recall him saying to you at any stage anything

        32       about the 10 per cent fee, either in relation to the AWB's

        33       contracts or the CPA contracts?

        34       A.   Over and above - if it was Chris - the original

        35       contact on 11 August when we were providing an answer

        36       verbally to the WEA, and then that subsequent email

        37       response, no, I don't recall him providing anything that

        38       contradicted that, no.

        39

        40       Q.   Can I take you through to December 2004 and a board

        41       meeting that occurred on the 14th of that month.  Can we

        42       have confidential exhibit 65C, please - AWB.0157.0556.  Do

        43       you see, Mr Sheridan, that you are said to be in

        44       attendance?

        45       A.   Yes.

        46

        47       Q.   Does that accord with your recollection?
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         1       A.   I believe so, yes.

         2

         3       Q.   I will take you to your note shortly, but what is your

         4       recollection of what was said on that occasion about

         5       Tigris?

         6       A.   I would have to confirm, I'm not sure if in December -

         7       it was either September or December - there was a separate

         8       joint board information session held, which was a closed

         9       meeting, in that more junior management like myself were

        10       excluded.  So there was very little discussion regarding

        11       Tigris.  In the AWB International meeting I think the only

        12       discussion really was some informal comments made as the

        13       board members entered the board room from the previous

        14       meeting.

        15

        16       Q.   I have a note in your handwriting, and I will just

        17       supply you a copy shortly, but I will read it out for the

        18       moment:

        19

        20            AWBI Board

        21            [Arrow] next meeting

        22            [Arrow] late January early February?

        23            TBC --

        24

        25       To be confirmed, I imagine?

        26       A.   Yes.

        27

        28       Q.

        29            [Arrow] CBH

        30            [Arrow] CBH considers intrusion of

        31            operations of CBH

        32            [Arrow] CN wants more facts to refute CBH's

        33            comments.

        34

        35       A.   Yes.

        36

        37       Q.   Then you have this comment:

        38

        39            ID --

        40

        41       I think it is --

        42

        43            [arrow] Tigris

        44            [arrow] agency fees?  transparency.

        45

        46       A.   Yes.

        47



            .2/3/06 (38)               3751     S F SHERIDAN (Mr Condon)

                            Transcript produced by ComputerReporters

�









         1       Q.   Can I just show you my note of that.  I will supply

         2       you with a copy shortly.  Is that your handwriting,

         3       Mr Sheridan?

         4       A.   Yes.

         5

         6       Q.   Am I right in thinking against the comments I read out

         7       lastly were the initials "ID"?

         8       A.   Yes.

         9

        10       Q.   That's Mr Donges, isn't it?

        11       A.   Mr Donges, yes.

        12

        13       Q.   He was a director of the AWB at the time?

        14       A.   Yes.

        15

        16       Q.   Having had that note read out to you, what is your

        17       recollection of what he said?

        18       A.   I think Mr Donges was expressing concern, hence the

        19       comment "agency fees?", and expressing concern regarding

        20       the transparency of the deal.

        21

        22       Q.   Transparency of what deal?

        23       A.   Well, I would assume the Tigris deal.

        24

        25       Q.   Was there, to your recollection, any conversation on

        26       that occasion about what was to be done vis-a-vis the Wheat

        27       Export Authority?

        28       A.   No.

        29

        30       Q.   Are you certain of that, Mr Sheridan?

        31       A.   I believe so.  I don't --

        32

        33       Q.   I want to take that step - sorry, I apologise.  Keep

        34       going.

        35       A.   I don't believe there was - without referring to

        36       minutes, I don't believe there was extended discussion on

        37       that subject.  As I said, I believe it was a subject that

        38       was discussed in an earlier meeting, and this - that was a,

        39       if you like, comment referring to their previous joint

        40       information session.

        41

        42       Q.   Can we have, please, exhibit 344.  I will tender that

        43       note shortly, but for the moment exhibit 344,

        44       AWB.0270.0024.  These are, I understand, Mr Cooper's notes

        45       of the meeting.  Against Mr Thame we have "Tigris chq thru

        46       AWB account therefore we are now tainted".

        47
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         1       MR FORREST:   Mr Commissioner, I just wonder whether these

         2       are Mr Cooper's notes or Ms Scales' notes.

         3

         4       MR CONDON:   Yes, I apologise.  My learned friend is

         5       correct.

         6

         7       Q.   Against Mr Thame, "Tigris chq thru AWB account

         8       therefore we are now tainted" - do you recall Mr Thame

         9       saying that in your presence?

        10       A.   He could well have.  I'm not sure, but I assume if it

        11       has been noted by Sarah, then he must have said something

        12       along those lines.

        13

        14       Q.   And then he refers to James Hardy as a classic

        15       example, and said something about the mood in the market

        16       place.

        17

        18       MR JUDD:   Commissioner, in our submission we have to be a

        19       little bit careful to identify three occasions here.  The

        20       first is the joint and then there were two board meetings.

        21       I suspect, with respect, that they are overlapping.

        22

        23       MR CONDON:   At this stage I simply want to put this

        24       document to this witness to see if he recalls something to

        25       this effect being said.

        26

        27       THE COMMISSIONER:   Q.  Do you recall anything of that

        28       nature being said?

        29       A.   Commissioner, I am not sure if that is a note from the

        30       AWB International board meeting or not, actually.  But

        31       I would have to take it, if it is in fact a note from that

        32       meeting, then it was said, but I don't recall it being

        33       said, and I would request that you check that it was

        34       actually the AWB International board meeting.

        35

        36       MR CONDON:   Q.   Do you recall Mr Simpson saying in your

        37       presence the words attributed to him?

        38       A.   Mr Simpson is not a member of the AWB International

        39       board, I don't think, at that period of time.

        40

        41       Q.   We have another set of notes sourced from Mr Fuller in

        42       the last few days.  Could I provide you with a copy of

        43       these notes.  You will see it is headed "14 December 04",

        44       "AWBI", "Open 2.45".  There are some directors listed,

        45       including Mr Donges.  In attendance, Mr Fuller, and a name

        46       I can't read, Ms Scales, Mr Sheridan and "PJI", presumably

        47       Mr Ingleby, and also there is Mr Cooper, for Tigris?
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         1       A.   Yes.

         2

         3       Q.   You will see a little bit down the page, under the

         4       heading "Agenda", there is an entry for Tigris?

         5       A.   Yes.

         6

         7       Q.   Then if you go over the page there is a heading

         8       "Tigris" and the initials "AL", presumably for Mr Lindberg?

         9       A.   Yes.

        10

        11       Q.   Then a little bit underneath it there are the initials

        12       "ID" - presumably for Mr Donges:

        13

        14            How is it accountable for WEA - should we

        15            tell them.

        16

        17       A.   Yes.

        18

        19       Q.   And there is an entry "To do"?

        20       A.   Yes.

        21

        22       Q.   Do you recall there being a discussion after

        23       Mr Lindberg had said what he had said about accounting for

        24       the Tigris transaction to the Wheat Export Authority?

        25       A.   No, I don't recall that.

        26

        27       THE COMMISSIONER:   Q.   So these may be notes of a meeting

        28       at which you were not present?

        29       A.   They may be.  It depends if I was --

        30

        31       MR CONDON:   Commissioner, I directed the witness to the

        32       previous page where there was a list of attendees, and

        33       Mr Sheridan's name is there listed.

        34

        35       THE COMMISSIONER:   Yes.

        36

        37       THE WITNESS:   Yes.  I acknowledge that's the case.

        38       I don't recall such a detailed discussion, and if there was

        39       an action item to provide that to the Wheat Export

        40       Authority I would have thought I would have noted that in

        41       detail.

        42

        43       MR CONDON:   Q.   You are listed as an attendee at this

        44       meeting, and I am conscious that we are yet to hear from

        45       Mr Fuller, but is it your recollection that you were

        46       present at a meeting on 14 December 2004?

        47       A.   I believe so, yes.
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         1

         2       Q.   And is it your recollection that, in the course of

         3       that meeting, Mr Lindberg gave a presentation of some sort

         4       concerning the Tigris transaction?

         5       A.   I honestly can't recall him talking in such detail

         6       about Tigris in the AWBI meeting.

         7

         8       Q.   Is it your recollection he spoke at all about the

         9       Tigris matter?

        10       A.   I can't recall.

        11

        12       Q.   And do you recall any response from Mr Gibson, who was

        13       presumably the "WG" referred to, in terms of how this was

        14       to be explained in the accounts?

        15       A.   I can't recall.  I am sorry.

        16

        17       Q.   Is it your recollection that either at that meeting or

        18       thereafter it came to your attention that there was a

        19       question concerning how the Tigris matter was to be

        20       accounted for in relation to the Wheat Export Authority?

        21       A.   At that point in time, no.

        22

        23       Q.   Did it come to your attention, either at that meeting

        24       or in December 2004, that questions were being asked as to

        25       whether or not the AWB should tell the Wheat Export

        26       Authority about the Tigris transaction?

        27       A.   I don't believe so, no.

        28

        29       THE COMMISSIONER:   Q.   Were you ever asked to do so?

        30       A.   No.

        31

        32       MR CONDON:   Q.   I think you qualified one of your answers

        33       by saying "At that point in time, no".  Did the issue of

        34       accounting about Tigris to the Wheat Export Authority ever

        35       come up as a matter of consideration within your division?

        36       A.   No.  We did provide, as I mentioned yesterday,

        37       contract data to the Wheat Export Authority, and we

        38       provided in 2005 contract data, but I note when we went

        39       through our processes of reconciling the contract data

        40       identified Tigris not to the WEA, but we noted that there

        41       were some commissions that had been paid out, or the debt

        42       that had been paid out, that had to be reconciled in the

        43       contract data, which we did with pool accounting's approval

        44       and provided the data accurately to the Wheat Export

        45       Authority.

        46

        47       Q.   And when was that information provided to the Wheat
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         1       Export Authority and in what form?

         2       A.   It would have been approximately mid-2005, in

         3       spreadsheet form, but I would note, it wouldn't have

         4       identified Tigris per se; it would have just been a series

         5       of contracts that included the two contract numbers you

         6       have mentioned earlier today - A1670 and A1680.

         7

         8       Q.   I would like some guidance about that, if I can.  Can

         9       we have AWB --

        10

        11       MR CONDON:   I tender that document, Commissioner.

        12

        13       THE COMMISSIONER:   What about the previous one, the diary

        14       note?

        15

        16       MR CONDON:   Yes, I tender that document.

        17

        18       THE COMMISSIONER:   Mr Sheridan's diary notes of

        19       14 December 2004 will be exhibit 477.

        20

        21       EXHIBIT #477 DIARY NOTES OF MR SHERIDAN FOR 14/12/2004

        22

        23       EXHIBIT #478 DIARY NOTES OF MR FULLER FOR 14/12/2004

        24

        25       THE COMMISSIONER:   Q.  I see the following page of these

        26       diary notes, Mr Sheridan, has considerable material that

        27       you addressed apparently in relation to cracked wheat.

        28       Does that jog your memory of this meeting?

        29

        30       MR CROUCHER:   I am sorry, Mr Commissioner, which diary

        31       notes are you speaking about?

        32

        33       THE COMMISSIONER:   Mr Fuller's diary notes.

        34

        35       Q.   Do you have a hard copy, or not?

        36       A.   Yes, I do, Mr Commissioner.

        37

        38       Q.   It is on the following page and the page after that.

        39       It continues on to the following page as well.

        40       A.   Mr Commissioner, if there was an agenda item on

        41       cracked wheat, I most likely would have spoken to it, but

        42       I still don't recall the detailed discussion regarding

        43       Tigris that's detailed in these notes, which is surprising,

        44       because if there was one I would have, I would think,

        45       detailed notes myself, unless of course that was done in

        46       closed session prior to my entering the meeting.

        47
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         1       THE COMMISSIONER:   Yes.

         2

         3       MR CONDON:   Q.   Going back to your answer a few moments

         4       ago, you said you provided to the Wheat Export Authority

         5       information, I think in broad terms, about these two

         6       contracts?

         7       A.   Yes.

         8

         9       Q.   Could I have, please, confidential exhibit 132C -

        10       AWB.0259.0069.  For convenience, I will provide you with a

        11       hard copy of the 50-page facsimile.  I want to take your

        12       attention to a series of tables that begins at

        13       AWB.0259.0079, which appears to be page 11 if you follow

        14       the fax tracer, Mr Sheridan?

        15       A.   Yes.

        16

        17       Q.   By all means, look at the documents in front of this,

        18       but we then see after page 0079 pages of these tables

        19       culminating in page 0090.

        20       A.   Yes.

        21

        22       Q.   It appears that we have some entries for 11 December

        23       2002 against a contract numbered A168002?

        24       A.   Yes.

        25

        26       Q.   I think I should take you to the preceding page, 0089,

        27       and you will see at the bottom left-hand side a similar

        28       entry?

        29       A.   Yes.

        30

        31       Q.   If we go over to page 0091, we see some more

        32       information for contract A168002 with a contract date

        33       11 December 2002 --

        34       A.   Yes.

        35

        36       Q.   -- culminating in a column headed "Net FOB value"?

        37       A.   Yes.

        38

        39       Q.   When you gave your answer a few moments ago about

        40       accounting to the Wheat Export Authority for information

        41       about Tigris, was that the document you were referring to,

        42       or was it another document?

        43       A.   No, that's what I was referring to.  We provide

        44       contract data to the Wheat Export Authority on an FOB basis

        45       annually.

        46

        47       Q.   Was it your intention at some stage to disclose the
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         1       fact that the contracts 1670 and 1680 had been increased by

         2       reference to the Tigris debt?

         3       A.   Not necessarily.  I wasn't aware of the specific

         4       detail of those contracts.

         5

         6       Q.   When did you become aware of the fact that those

         7       contracts may have been increased by a dollar figure per

         8       tonne to take into account the Tigris debt?

         9       A.   I became aware at around the time of - I assume it is

        10       this last spreadsheet - mid 2005 that, if you like, a

        11       commission, some $5m had been paid out.  Now, I assume that

        12       was the debt that had been repaid to Tigris, and we had to

        13       reconcile the contract data to ensure the FOB price was

        14       correct.  In providing those FOB prices to the Wheat Export

        15       Authority, it didn't necessarily occur to me that the, if

        16       you like, price had been inflated to achieve that, just

        17       that we had a discrepancy between the contract data system

        18       and the pool - what we referred to as the pool model.

        19

        20       Q.   Was that discrepancy picked up by the Wheat Export

        21       Authority?

        22       A.   No.

        23

        24       Q.   It was something you picked up yourself, was it?

        25       A.   My team every year, as we provide this contract data,

        26       we do an annual reconciliation.  We frequently find

        27       discrepancies between initial contracts and what is finally

        28       realised against a contract, if you like between forecast

        29       costs and actual costs, so as a matter of course every year

        30       we reconcile those to ensure the prices we give the Wheat

        31       Export Authority are accurate so when they are doing their

        32       performance monitoring we are not overstating or

        33       understating the prices we give them.

        34

        35       Q.   In the context of contract 1680, because that appears

        36       to be the one listed in this spreadsheet, did that

        37       discrepancy come to your attention personally?

        38       A.   Yes.

        39

        40       Q.   Who within AWB did you speak to about that

        41       discrepancy?

        42       A.   I spoke to - we showed our reconciliation to both

        43       international sales and marketing, which was Chris

        44       Whitwell; the national pool manager, David Johnson; and

        45       also to pool accounting, to ensure the reconciliation we

        46       were doing was in fact correct and the figures we were

        47       providing the Wheat Export Authority were correct.
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         1

         2       Q.   And you told me that you had received an explanation

         3       of some description about the Tigris transaction.  Who gave

         4       you that description or explanation?

         5       A.   Well, it became apparent from the reconciliation that

         6       there was money that had been paid out - some $5m that had

         7       to be deducted from the actual contracts.

         8

         9       THE COMMISSIONER:   Q.   Who explained to you about that?

        10       A.   It was, I think, a combination of the pool accounting

        11       group, in conjunction with my team - the pool accounting

        12       group, international sales and marketing, and the pool

        13       manager.

        14

        15       Q.   Yes, but who were they?

        16       A.   I believe it would have been Declan Lynch,

        17       Chris Whitwell and David Johnson.

        18

        19       Q.   And what did Mr Whitwell and Mr Johnson tell you about

        20       this inflation that you had detected?

        21       A.   Just that effectively this was the deal that had been

        22       done with Tigris, that the money was being paid back to

        23       Tigris, it was a debt recovered on behalf of Tigris, and

        24       that there was also a commission that AWB International

        25       were taking for recovering that debt.  There was also,

        26       I might add, a number of other discrepancies across other

        27       contracts that we were reconciling at the time, but I note

        28       they are not necessarily relevant to this.

        29

        30       Q.   Over what period of time was this that you learnt

        31       this - that you had this discussion about the discrepancies

        32       you had detected?

        33       A.   It would have been about the time that this last

        34       spreadsheet was provided, I assume approximately June

        35       or July 2005.

        36

        37       Q.   2005?

        38       A.   Yes.  I would have to confirm that.

        39

        40       Q.   Having learnt of this discrepancy, did you do anything

        41       about that?

        42       A.   I consulted, apart from Chris, David and pool

        43       accounting.  I did raise the matter with Peter Hargreaves,

        44       who was - because I realised they were Iraq contracts, to

        45       make sure what we were doing was in fact correct, and he

        46       sought legal counsel and there was a meeting or a phone

        47       hook-up held and they endorsed the process we were
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         1       undertaking.

         2

         3       Q.   Were you a party to that phone hook-up?

         4       A.   Yes.

         5

         6       Q.   Who were the other parties?

         7       A.   I believe there was a solicitor from ABL.

         8       Andrew Lindberg and Peter Hargreaves were the main

         9       participants that I recall.

        10

        11       MR JUDD:   If this conversation, sir, involves the giving

        12       of advice, I would just remind the witness that he should

        13       not disclose that advice.  It hasn't got to that point yet.

        14

        15       THE COMMISSIONER:   No, it hasn't, Mr Judd.

        16

        17       Q.   Putting aside any legal advice, a decision was taken

        18       to proceed, was it?

        19       A.   Yes.  Yes.

        20

        21       Q.   Did you discuss in that hook-up advising WEA?

        22       A.   I'm not sure, Commissioner, whether we discussed

        23       advising WEA.  The discussion was around the appropriate

        24       course of action.  My concern and my issue was that

        25       I thought we were adopting the appropriate course of

        26       action, but given the Volcker Inquiry and all matters Iraq

        27       were frequently elevated to either Peter or Jim Cooper,

        28       then I was just flagging the issue with them to ensure what

        29       I was doing was in fact correct.

        30

        31       Q.   Was it Mr Cooper who was in this telephone hook-up?

        32       A.   No, he wasn't involved, I don't think.

        33

        34       Q.   Who was the person?

        35       A.   It was I believe an ABL solicitor or lawyer.

        36

        37       Q.   Do you know the name of that person?

        38       A.   I think it was Leone - I am not sure of her surname,

        39       I'm sorry.

        40

        41       THE COMMISSIONER:   Thompson, I think.

        42

        43       MR CONDON:   Q.   You stated in answer to one of the

        44       Commissioner's questions:

        45

        46            My concern and my issue was that I thought

        47            we were adopting the appropriate course of
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         1            action, but given the Volcker Inquiry and

         2            all matters Iraq were frequently elevated

         3            to either Peter or Jim Cooper...

         4

         5       What I want to ask you is, in light of the Volcker Inquiry,

         6       what concern did you have about the Tigris transaction?

         7       A.   Really, at the time I didn't have too much of a

         8       concern, other than the fact that I had previously heard at

         9       various points in time, whether it was early 2004 or that

        10       comment in the board, that Tigris had been an issue, so

        11       I thought if Tigris had been an issue in the past, and it

        12       was now coming up as a discrepancy in our reconciliation,

        13       I should raise the matter.

        14

        15       Q.   In other words, you drew the possibility of some link

        16       between what Mr Volcker was said to be inquiring into and

        17       the Tigris transaction; is that right?

        18       A.   No, just the link that it was Iraq and that there had

        19       been sensitivity around the Tigris transaction.

        20

        21       Q.   Can I show you your notebook or extracts from February

        22       to April 2005.  I have opened it on the date 21 February

        23       2005.  Can I draw your attention first and foremost to what

        24       appears at the bottom of the page.  I have the last line

        25       "Iraq - market briefs"; is that correct?

        26       A.   Yes.

        27

        28       Q.   Above it "Contract Reconciliation"?

        29       A.   Yes.

        30

        31       Q.   You have to help me with the word above it.

        32       A.   "Extracts".

        33

        34       Q.   "Extracts".  By reference to this file note, can you

        35       say one way or the other whether or not the reconciliation

        36       process of which you have spoken had become an issue

        37       by 21 February 2005?

        38       A.   I'm not sure.  I would literally have to refer to

        39       records to see when we commenced the reconciliation.  That

        40       may have been simply a "to do" list of things that were

        41       pending.  I can't really elaborate on it.

        42

        43       Q.   What's your recollection as to when the table with the

        44       data which you have before you was sent to the Wheat Export

        45       Authority - part of exhibit 132C.

        46       A.   Sorry - what was the question?

        47
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         1       Q.   I have shown you a 50-page facsimile with the tables

         2       on it?

         3       A.   Yes.

         4

         5       Q.   That was sent to the Wheat Export Authority

         6       on 7 October 2005.

         7       A.   Yes.

         8

         9       Q.   My question was in relation to the spreadsheets --

        10       A.   Yes.

        11

        12       Q.   -- what your recollection was as to when those

        13       spreadsheets were sent to the Wheat Export Authority.  Was

        14       it under cover of that facsimile or on an earlier date?

        15       A.   These would have been sent on an earlier date.  This

        16       large facsimile was a request, I believe, by DFAT of the

        17       Wheat Export Authority for information pertaining to Iraq,

        18       and WEA were simply requesting AWB's release of that

        19       information to DFAT.

        20

        21       Q.   We will come to the DFAT request shortly, because it

        22       is in these diary notes in your hand, but when do you

        23       recall sending the spreadsheets to the Wheat Export

        24       Authority the first time round?

        25       A.   I could establish that from email record.  I'm just

        26       not sure off the top of my head, but we can furnish that,

        27       if you like.

        28

        29       Q.   If one looks up the page, we have "2004 public

        30       positions", I think, "Rob/DH".

        31       A.   Mmm.

        32

        33       Q.   Who is Rob?

        34       A.   That would be Rob Young.

        35

        36       Q.   Who is "DH"?

        37       A.   Dougal Heath.

        38

        39       Q.   What's "public positions" a reference to?

        40       A.   That may have been the 2004 review conducted by an

        41       independent panel, and a public position may have just

        42       been, if you like, some public documentation detailing the

        43       findings of the 2004 review.

        44

        45       Q.   That's under the Wheat Marketing Act; is that right?

        46       A.   Correct.

        47
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         1       Q.   Then a little further down we have "WEA Board Briefs",

         2       and it looks like Sarah Scales' initials.

         3       A.   Yes.

         4

         5       Q.   Then "Rose - Data Capture - confirm Glen re doc

         6       inspection".  What do you recall that being a reference to?

         7       A.   "Data Capture" must have been a request for

         8       information we provided the WEA.  The "confirm Glen" --

         9

        10       Q.   That's Mr Taylor, is it?

        11       A.   I'm not sure, given the time frame with Glen regarding

        12       document inspection.  I'm not sure what that refers to.

        13

        14       THE COMMISSIONER:   Q.   Is that a reference to Project

        15       Rose?

        16       A.   It would appear so, but --

        17

        18       Q.   Were you asked to provide detailed information or data

        19       to Project Rose?

        20       A.   I was requested to provide information that we

        21       provided to the Wheat Export Authority, to also provide

        22       that to the Project Rose team.

        23

        24       MR CONDON:   Q.   Returning to the last line on the page,

        25       "Iraq market briefs", is that a reference, do you think, to

        26       the market brief we looked at earlier this morning

        27       containing the passages about payments to the Ministry of

        28       Transport?

        29       A.   I would suggest, if I have a comment in February 2005,

        30       that possibly we may have done a market brief of some sort

        31       in 2005.  I would have to check.  I doubt it would be

        32       referring to anything in 2002 or 2003.

        33

        34       Q.   Do you recall the issue of the Iraq market briefs

        35       being discussed at this time as something you had to

        36       obtain?

        37       A.   Not that I'm aware.  I may have provided copies, but

        38       as it is a separate item down the bottom, with the line

        39       drawn between, it looks like simply a "to do" type list.

        40

        41       THE COMMISSIONER:   I will mark the diary entries

        42       "S Sheridan February-April 05" as exhibit 479.

        43

        44       EXHIBIT #479 DIARY ENTRIES "S SHERIDAN FEBRUARY-APRIL 05

        45

        46       MR CONDON:   Q.   Was it likely that, at least in February

        47       2005, you had to look at the Iraq market brief?
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         1       A.   I'm not sure.  If there was a request from WEA for

         2       another brief update, I'm sure we would have provided one,

         3       but I didn't, and definitely don't recall looking at the

         4       old detailed briefs we've been referring to in the last day

         5       or so.

         6

         7       Q.   That would have been an obvious source of information

         8       in relation to the Project Rose inquiries, would it not?

         9       A.   As - well, to answer your question, yes, but I also

        10       assumed that the Project Rose team that was sourcing

        11       information would have been sourcing it direct from

        12       international sales and marketing and the people that dealt

        13       with that market.

        14

        15       Q.   Could we go to the previous page, or the earlier page.

        16       There is no date for this.  It is headed "Glen Taylor".

        17       There is something about the Adelaide grower forum, and

        18       then it has "GT", arrow, "WEA approached by DFAT for Iraq",

        19       arrow arrow, "discussion", arrow, "WEA", and I can't read

        20       the next word.

        21       A.   Yes.  I'm not sure.  Obviously WEA had been requested

        22       for some information by DFAT.  I'm not sure if that all

        23       culminated in October 2005 or - I do know that myself and

        24       another person visited WEA offices, but I did think that

        25       was in later 2005 regarding releasing information to DFAT.

        26       I'm not sure what that request refers to.  Maybe Mr Taylor

        27       with answer that question.

        28

        29       Q.   Do you have any recollection of what Mr Taylor said to

        30       you about a request by DFAT or an approach by DFAT to the

        31       authority?

        32       A.   Not that I can recall.

        33

        34       Q.   There is an entry for discussion and an entry for

        35       "WEA" something or other.

        36       A.   Yes.  I think WEA were obviously pursuing the matter,

        37       but I don't recall - I don't doubt that they had been

        38       approached by DFAT, but I obviously didn't have much detail

        39       there as to the request.

        40

        41       Q.   What does the last line refer to?

        42       A.   It implies that agreed it should be discussed, or

        43       should discuss board outcomes, so possibly that the two

        44       boards should discuss the issue.

        45

        46       Q.   Of Iraq?

        47       A.   Or of the DFAT request.



            .2/3/06 (38)               3764     S F SHERIDAN (Mr Condon)

                            Transcript produced by ComputerReporters

�









         1

         2       Q.   Did that occur, to the best of your recollection?

         3       A.   I can't recall, I'm sorry.

         4

         5       MR CONDON:   That's all part of the tender as it is,

         6       Commissioner.

         7

         8       Q.   Going back to your 50-page facsimile and the tables

         9       which are there set out, will you agree that nothing in

        10       those tables would disclose any increase in the purchase

        11       price by reference to the Tigris debt?

        12       A.   No, I don't believe it would.

        13

        14       Q.   Was some decision made within AWB not to inform the

        15       Wheat Export Authority about the Tigris transaction?

        16       A.   Not that I was aware of, other than the original

        17       advice given to me that it was a confidential deal back in

        18       early 2004.

        19

        20       Q.   On 8 November 2005 you were copied an email from

        21       Mr Taylor addressed to Mr Fuller and Ms Scales.  Can we

        22       have AWB.0259.0006.  Do you recall the email of 8 November

        23       last year coming to your attention?

        24       A.   No.  I saw this recently in discovery, but I don't

        25       recall seeing that at the time.

        26

        27       Q.   Did you have any discussions in November 2005 about a

        28       document to be sent to the Wheat Export Authority

        29       concerning the operation of the UN escrow account?

        30       A.   No, although I would have to confirm that I may

        31       actually have been away at this period of time and the

        32       briefing note may have actually been compiled and sent to

        33       the Wheat Export Authority by either Mr Fuller or

        34       Ms Scales.

        35

        36       MR CONDON:   I will tender that document now, Commissioner.

        37

        38       EXHIBIT #480 EMAIL FROM MR TAYLOR TO MR FULLER AND

        39       MS SCALES, COPIED TO MR SHERIDAN, BARCODED AWB.0259.0006

        40

        41       MR CONDON:   Q.   We have the response, it appears, of

        42       14 November 2005 - WEA.0001.0059.  It bears the date in the

        43       top right-hand corner "14 November 2005".  Do you recall

        44       seeing that document at the time or before it was sent?

        45       A.   Could I see the next page, please?  No, I don't recall

        46       seeing this one.  As I said, I may have actually been away

        47       during this period of time, and obviously a brief was
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         1       prepared and sent to the Wheat Export Authority.

         2

         3       Q.   Well, even if you were away at the time, after you

         4       returned it would have come back on your desk for you to

         5       look at, would it not?

         6       A.   I would have seen it after it had been sent, yes.

         7

         8       Q.   And it was, I suggest, a matter of particular

         9       sensitivity, given the findings of the Volcker Commission

        10       at that stage, which had been presented in late October?

        11       A.   Yes.

        12

        13       Q.   Do you recall this being the subject matter of any

        14       discussion which involved you?

        15       A.   No.

        16

        17       Q.   Do you know who drafted this document?

        18       A.   I believe it was drafted potentially by legal counsel,

        19       external legal counsel from AWB.  I wouldn't be able to say

        20       for certain which company it was, though.

        21

        22       Q.   Well, do you know who within AWB was involved in

        23       drafting this document?

        24       A.   I think my team sought the document from legal

        25       counsel.  I don't know that they actually assisted drafting

        26       it.  It would have been copied to the pool manager and

        27       possibly the general manager.

        28

        29       MR CONDON:   Commissioner, that concludes the material in

        30       my brief.  There may be some other documents which

        31       Mr Sheridan's counsel has which I have not yet seen.

        32       I would like the opportunity over the luncheon adjournment

        33       to check that.

        34

        35       THE COMMISSIONER:   Yes.

        36

        37       MR CONDON:   I should tender the briefing note.

        38

        39       EXHIBIT #481 BRIEFING NOTE DATED 14/11/2005,

        40       BARCODED WEA.0001.0059-0062

        41

        42       MR JUDD:   Commissioner, could I just raise one matter - it

        43       may be that it requires some consideration by you, sir,

        44       either over the luncheon adjournment or over a longer

        45       period of time.  It now is obvious to us as counsel that

        46       the anticipated program for the completion of this inquiry

        47       is not going to be met - that is, the program that was
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         1       articulated in the practice note culminating in a

         2       conclusion at the end of this month.  Each of us, for a

         3       variety of reasons - and that doesn't include the clients

         4       at this stage - is concerned to ascertain what the future

         5       holds.  It seems to us, sir, that if the inquiry is to

         6       extend for some reason, it would be not just helpful or

         7       desirable but necessary that some decision be made sooner

         8       than later so that not only these clients, but others who

         9       may think they have our services in our respective

        10       jurisdictions next month, can take or make alternative

        11       plans.

        12

        13       THE COMMISSIONER:   Let me shorten this.  The matter is

        14       under active consideration.

        15

        16       MR JUDD:   I assumed it was, sir.  It did occur to us that

        17       perhaps even you, sir, may have other plans that may depend

        18       upon the conclusion --

        19

        20       THE COMMISSIONER:   I have cancelled mine.

        21

        22       MR JUDD:   I was afraid of that, sir.  Thank you.

        23

        24       THE COMMISSIONER:   I will advise you as soon as I possibly

        25       can.  I will adjourn until 2 o'clock.

        26

        27       LUNCHEON ADJOURNMENT

        28

        29

        30

        31

        32

        33

        34

        35

        36

        37

        38

        39

        40

        41

        42

        43

        44

        45

        46

        47
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         1       UPON RESUMPTION:

         2

         3       MR CONDON:   Q.   Mr Sheridan, I need to put to you some

         4       material the Commission received only today - indeed, as

         5       late as lunchtime.  I want to put these propositions to you

         6       and ask you for your views about them.  Did it come to your

         7       attention that in about February 2004 the Wheat Export

         8       Authority resolved that there should be a review of AWBI's

         9       policies and procedures in relation to its dealings with

        10       Iraq?

        11       A.   I'm not sure.  I know that WEA did review policies and

        12       procedures.  I'm not sure that it was that specific.

        13

        14       Q.   I'm asking for your understanding.  Was it your

        15       understanding that, as early as 2004, there had been a

        16       decision on the part of the authority to conduct a review?

        17       A.   I assume, if that's the contract review, then yes.

        18

        19       Q.   Is it your understanding that the authority requested

        20       details on, amongst other things, AWBI's conduct for

        21       overseas dealings?

        22       A.   Yes.

        23

        24       Q.   Is it your understanding that in May 2004, as a result

        25       of ongoing media reports, the Wheat Export Authority

        26       requested a copy of Iraq contracts and requested

        27       information as to whether any agency or facilitation

        28       payments had been made?

        29       A.   Not - I can't recall that specific request.  I recall

        30       them requesting the contracts.

        31

        32       Q.   Yes.  If I break up the question and ask you about

        33       agency or facilitation payments having been made in the

        34       context of Iraq, does that accord with your recollection of

        35       what the authority asked you in about May of 2004?

        36       A.   I can't recall the request.  I don't deny that they

        37       may have made such a request, but I can't recall it.

        38

        39       Q.   Can I have on the screen AWB.0267.0136.  I will

        40       provide you with a copy of the document as it's coming up.

        41       It's quite lengthy.  You'll notice, Mr Sheridan, that I

        42       asked you the last series of questions in relation to the

        43       period of May 2004.  If you go to the email, this is dated

        44       16 July, the subject is:  "WEA Information Requirements

        45       16 July 2004".  If you look at the first page, there's

        46       certainly a reference to agency agreements.  The second

        47       request relates to whether or not the managing director had
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         1       been told of those payments.

         2       A.   Yes, I see that.

         3

         4       Q.   As I read the covering facsimile, or email, there's no

         5       reference to Iraq specifically, is there?

         6       A.   I'm not sure.  I assume not, if you've been through

         7       there.

         8

         9       Q.   Well, take your time to look at this document.  Does

        10       this refresh your recollection as to any inquiry that was

        11       made by the authority in 2004 concerning the making of

        12       agency or facilitation payments in the context of Iraq?

        13       A.   We understood this to be a general request regarding,

        14       as it says, agency payments and also those payments

        15       reported to the managing director, and a list was provided

        16       by our accounting group, which we then forwarded to the

        17       Wheat Export Authority.  But I don't recall it being

        18       specifically in relation to Iraq, no.

        19

        20       Q.   Did you yourself handle this request?

        21       A.   It would have been done by my team in conjunction with

        22       pool accounting.

        23

        24       Q.   Did you speak to anyone in pool accounting about the

        25       making of agency or facilitation payments?

        26       A.   I think my team would have spoken to the

        27       representatives in pool accounting.

        28

        29       Q.   Do you know who you spoke to in pool accounting about

        30       this issue?

        31       A.   It would have been Declan Lynch.

        32

        33       Q.   Did you or your team speak to anyone in the

        34       international sales and marketing division about agency or

        35       facilitation payments?

        36       A.   I can't recall with respect to this request or at

        37       the - no, I don't think we did at the time.

        38

        39       Q.   I want you to assume that payments had been made by

        40       AWB to Alia using a shipping company, or an intermediary,

        41       who charged 20 cents a metric tonne to facilitate that

        42       payment, a payment made to Alia, who was said to be

        43       performing the contract for transportation in Iraq.  Would

        44       you have regarded that as coming within the definition of

        45       an agency or facilitation payment?

        46       A.   I'm not 100 per cent sure.  At the time we would have

        47       assumed that Alia was providing trucking and that that
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         1       would be a service fee or a cost.

         2

         3       THE COMMISSIONER:   Q.   No, you're being asked a different

         4       question.

         5       A.   Sorry.

         6

         7       Q.   The question was it is known that AWB used a company

         8       called Ronly to make payments to Alia, and Ronly charged a

         9       fee of 20 cents per metric tonne to make that payment.  It

        10       was a conduit.

        11       A.   Yes.

        12

        13       Q.   What you're being asked is whether you would regard

        14       that as being within the scope of the inquiry referred to

        15       in the document.

        16       A.   To be honest, I don't know how it would have been

        17       accounted for.  It probably would have been accounted for

        18       as some form of commission or agency payment, but I'm not

        19       sure.  We wouldn't have gone through this list and tried to

        20       establish where all the fees or payments were made.  That's

        21       why it was sourced from the specialists in that field.

        22

        23       MR CONDON:   Q.   If you had known of that arrangement

        24       which the Commissioner has described, and if you had

        25       characterised it as you have, as a commission or agency

        26       payment, would you not have disclosed it to the Wheat

        27       Export Authority in July 2004?

        28

        29       MR JUDD:   I object to the question, Commissioner.  I've

        30       just been looking at this document.  It's the same one my

        31       friend has put on the screen.  It talks about payments for

        32       the 2001-2002 national pool.

        33

        34       MR CONDON:   I was looking under the first heading, or the

        35       first question, which is not defined as to time.

        36

        37       MR JUDD:   No, but the second is, in relation to all

        38       payments recorded and reported to the managing director.

        39       That seems to be the operative division.  Even in relation

        40       to the first section, it seems to be confined in its terms

        41       to 2001 and then the 2002-2003 year.

        42

        43       MR CONDON:   I framed the question because question one is

        44       not confined as to time, Commissioner.

        45

        46       THE COMMISSIONER:   I think question 2 is the relevant one,

        47       isn't it?
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         1

         2       MR CONDON:   Can I attend to it this way.

         3

         4       Q.   Mr Sheridan, when you got this request - and you see

         5       the two questions set out in the document before you in

         6       bold type - did you understand them to relate to any

         7       particular period of time, or not?

         8       A.   Well, when we provided data to the Wheat Export

         9       Authority, we traditionally provided it in what we would

        10       call pool periods, such as the contract data that we've

        11       already discussed would have been provided for the

        12       contracts within a pool.  Likewise the broker fees were

        13       provided for those broker fees paid within that pool, which

        14       then reconciled to the - it's referring to page 47 of our

        15       performance report.

        16

        17       Q.   Did the answers set out in relation to questions 1 and

        18       2 accord with your understanding as to how contracts were

        19       approved and reported within the organisation?

        20       A.   Did the answers, sorry?

        21

        22       Q.   Yes, under question 1 -  you see question 1, there is

        23       set out there how contracts are reported?

        24       A.   I still don't think I understand your question, sorry.

        25

        26       Q.   It's the second dot point, about halfway down the

        27       page.

        28       A.   Yes.

        29

        30       MR CONDON:   I tender that document, Commissioner.

        31

        32       EXHIBIT #482 EMAIL FROM MR HEATH TO MR DEMESTRE AT THE WEA,

        33       DATED 16/7/2004, SUBJECT "WEA INFORMATION REQUIREMENTS

        34       16/7/2004, BARCODED ASB.0267.0136-0146

        35

        36       MR CONDON:   Mr Judd may need a chance to look at the

        37       document to assess any claim of confidentiality in relation

        38       to the attached schedule.

        39

        40       THE COMMISSIONER:   That's AWB.0267.0136.

        41

        42       MR CONDON:   Through to 0146.

        43

        44       Q.   Lastly, Mr Sheridan, your counsel provided this

        45       morning a copy of an email from Mr McCormack to you of

        46       3 August 2004.  I'll supply you with a copy of that email.

        47       About three pages in one sees an agenda for the 27 July
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         1       2004 meeting.

         2       A.   Yes.

         3

         4       Q.   Item 2 on the agenda is the PMRR information flows,

         5       and what is a key outstanding item is said to be the Iraq

         6       contracts and documentation.

         7       A.   Yes.

         8

         9       Q.   If one goes to page 3 of the document, the page

        10       numbered 3 at the bottom --

        11       A.   Yes.

        12

        13       Q.   -- against item 1.9, "Other Issues/Risks Outstanding

        14       include WEA's review of Iraq contract remain an outstanding

        15       issue".  Do you recall the nature of any board discussions

        16       which occurred at this time concerning the outstanding Iraq

        17       contracts?  In other words, what was the board told and in

        18       what circumstances?

        19       A.   This was the item we were discussing earlier, the fact

        20       that WEA were to come in and sight the contracts to do

        21       their review.  So it was - the board were advised it was an

        22       outstanding issue in that WEA had not as yet at that time

        23       conducted their review.  They would have been apprised on

        24       the fact that we were collating documents ready for that

        25       review to be sighted in-house.  I'd have to refer to the

        26       minutes, though, for any specifics.

        27

        28       Q.   Do you recall the board being informed at about this

        29       time as to the reason for WEA's interest?

        30       A.   I assume, yes, that that issue had already been

        31       discussed to date.

        32

        33       Q.   I don't want you to assume anything; I want you to

        34       tell me your recollection.  Do you have a recollection of

        35       the board being told about the allegations of kickbacks, or

        36       information of that kind?

        37       A.   No, I assume - sorry, I won't assume.  Allegations of

        38       kickbacks were obviously public knowledge at that time.

        39       The issue was what was an appropriate course of action for

        40       WEA to adopt, and I believe at that time, although we would

        41       have to check dates - I believe at that time it had already

        42       been agreed that WEA would come in and sight the contracts.

        43

        44       Q.   Lastly, if you go to the fourth-last page there's an

        45       email from Mr Heath to Ms Scales, the first person on the

        46       list.

        47       A.   Yes.
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         1

         2       Q.   It identifies there the people to provide feedback to

         3       particular sections of the PMRR report.

         4       A.   Yes.

         5

         6       Q.   You might recall that yesterday in the 2004 report the

         7       allegations of kickbacks was dealt with in section 2.5.1 of

         8       the PMRR report.

         9       A.   Yes.

        10

        11       Q.   Against that section, "Corporate Governance", we have

        12       Mr Johnstone and Ms Wilson.  Is it your recollection that

        13       it was those two people who in fact commented upon that

        14       section of the report?

        15       A.   From memory, I don't believe I received a response on

        16       that section from them.  I did, as attached here, receive a

        17       response from legal.  I also believe I received a response

        18       from international sales and marketing regarding the Middle

        19       East, and those issues would have been brought to their

        20       attention and they said they were comfortable with that -

        21       with the report.

        22

        23       Q.   Where did Ms Wilson work?

        24       A.   Ms Wilson works in the national pool.

        25

        26       MR CONDON:   I tender that document, Mr Commissioner.

        27

        28       THE COMMISSIONER:   It will be marked as a confidential

        29       exhibit.

        30

        31       MR JUDD:   Commissioner, the only part of the document, in

        32       our submission, that should remain confidential is the part

        33       commencing on page 3, "AWBI Review", going through to page

        34       8.  The rest of the document, including the emails, and the

        35       like, need not, in our submission.

        36

        37       THE COMMISSIONER:   Sorry, which portion?

        38

        39       MR JUDD:   The only portion we contend should remain

        40       confidential is that, on my copy at least, which commences

        41       at page 3, "AWBI Review".

        42

        43       THE COMMISSIONER:   Yes.

        44

        45       MR JUDD:   It's the agenda, two pages of the agenda, and

        46       the following document.

        47
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         1       THE COMMISSIONER:   Very well.

         2

         3       MR CONDON:   Can I inquire whether that extends to

         4       paragraph 1.9.1?

         5

         6       MR JUDD:   Subject to those parts my friend has read out.

         7

         8       MR CONDON:   I'm obliged.

         9

        10       THE COMMISSIONER:   I shall mark the document which

        11       commences with an email from Mr Heath to Mr Gordon as

        12       exhibit 483.  I shall make a non-publication order in

        13       respect of that portion commencing on page 3 headed "AWBI

        14       Review of WEA Draft 2004 PMRR Report", through to the page

        15       numbered 8, excluding the portions that have been read on

        16       to the public transcript.

        17

        18       EXHIBIT #483 DOCUMENT WHICH COMMENCES WITH AN EMAIL

        19       FROM MR HEATH TO MR GORDON

        20

        21       MR CONDON:  Q.   Have you made any inquiries, Mr Sheridan,

        22       a as to how it came to be, turning back to the Iraqi

        23       briefs, that the passages I took you to this morning about

        24       payments being made to the Ministry of Transport were not

        25       forwarded to the Wheat Export Authority?

        26       A.   Well, yes, and my answer I think yesterday and today

        27       reflected the outcomes of those inquiries - the documents

        28       submitted with the different coloured text and the fact

        29       that we supplied approximately 32 briefs in November of

        30       2002 on a standard format.  I can find no other reason why

        31       those weren't tendered to the WEA, except in the fact that

        32       the May 2002 brief - there was not a brief requested for

        33       Iraq at that point in time.

        34

        35       MR CONDON:   Commissioner, that concludes my examination of

        36       Mr Sheridan.

        37

        38       THE COMMISSIONER:   Thank you.  Mr Croucher?

        39

        40       MR CROUCHER:   I have no questions.

        41

        42       THE COMMISSIONER:   Mr Judd?

        43

        44       MR JUDD:   Just one short matter, sir.

        45

        46

        47
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         1       <EXAMINATION BY MR JUDD:

         2

         3       MR JUDD:   Q.   Mr Sheridan, you gave some evidence about

         4       the inspection of contracts at AWB by WEA officers?

         5       A.   Correct.

         6

         7       Q.   Could you remind the Commission when that occurred?

         8       A.   The inspection I believe took place on approximately

         9       11 August 2004.

        10

        11       Q.   Thank you.  Can you say who it was who defined the

        12       contracts to be inspected by the WEA on that occasion?

        13       A.   Sorry, who defined?

        14

        15       Q.   Who was it who defined which contracts were to be

        16       inspected?

        17       A.   WEA initially were going to select a random sample.

        18       It was WEA who then specified a two-year time frame for the

        19       contracts they would like to see - effectively all

        20       contracts within the two-year time frame, I believe from

        21       the beginning of the year 2000 through to the end of 2002.

        22

        23       Q.   So they identified the two-year period --

        24       A.   Yes.

        25

        26       Q.   -- within which they wished to look at contracts?

        27       A.   Yes.

        28

        29       THE COMMISSIONER:   Does anybody else wish to ask

        30       Mr Sheridan any questions?  Nothing arising?

        31

        32       MR CONDON:   Commissioner, I can't ask for Mr Sheridan to

        33       be released.

        34

        35       THE COMMISSIONER:   All right.  Mr Sheridan, that concludes

        36       your examination today.  I can't formally release you at

        37       this stage because there may be other material that comes

        38       to light.  If that occurs, that will be by arrangement with

        39       your legal advisers.

        40

        41       THE WITNESS:   Thank you, Commissioner.

        42

        43       <THE WITNESS WITHDREW

        44

        45       MR AGIUS:   The next witness is Mr McConville.

        46

        47
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         1

         2       <ANDREW BRUCE McCONVILLE, affirmed:          [2.25pm]

         3

         4       <EXAMINATION BY MR AGIUS:

         5

         6       MR AGIUS:   Q.   Mr McConville, might we have your full

         7       name, please?

         8       A.   Andrew Bruce McConville.

         9

        10       Q.   You appear here today in answer to a notice requiring

        11       your attendance?

        12       A.   That's correct.

        13

        14       Q.   We have a statement from you, Mr McConville, in the

        15       form of a statutory declaration dated 31 January 2006.

        16       Could we bring up, please, WST.0004.0171.  Would you

        17       confirm that that is a copy of your statement,

        18       Mr McConville?

        19       A.   Yes, that is.

        20

        21       THE COMMISSIONER:   It will be exhibit 484.

        22

        23       EXHIBIT #484 STATEMENT OF ANDREW BRUCE MCCONVILLE

        24       DATED 31/1/2006

        25

        26       MR AGIUS:   Q.   Mr McConville, as at the date of that

        27       statement, 31 January 2006, do you say that the statement

        28       was true and correct to the best of your knowledge and

        29       belief?

        30       A.   That's correct.

        31

        32       Q.   You've read it since?

        33       A.   Yes.

        34

        35       Q.   Do you still say that the statement is correct to the

        36       best of your knowledge and belief?

        37       A.   Yes, I do.

        38

        39       Q.   At paragraph 9 of the statement, which is at

        40       page 0172, you deal with your job.  Just towards the top of

        41       the page, in paragraph 6, you say:

        42

        43            I often travelled 3 or 4 times a year.

        44            During these trips I would often be engaged

        45            in twelve meetings a day.

        46

        47       That's a busy schedule, Mr McConville.  May we take it
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         1       that, in order to keep track of that material and all of

         2       those meetings, you kept notes?

         3       A.   Yes, that would be the case.

         4

         5       Q.   What was your system of note keeping?

         6       A.   I would have taken notes in day books or spiral-bound

         7       notebooks.

         8

         9       Q.   Did you keep those spiral-bound notebooks?

        10       A.   I ceased employment with AWB Limited in January of

        11       2003, and at that time any books or materials that I would

        12       have had in my possession I would have left in the care or

        13       keeping of my successor, or successors.

        14

        15       Q.   Was it your practice to always have a day book active?

        16       A.   No, I don't believe that it was.  I suppose I was a

        17       reasonably diligent note taker, and on trips like this,

        18       indeed, I would have taken notes.  As I said, those

        19       notebooks - I held a number of roles at the AWB, one of

        20       which was this particular role which we're addressing now,

        21       and when I moved from that role I would have left those

        22       notebooks in the department, so where they are from there I

        23       don't know.

        24

        25       Q.   Was there a handover when you left?

        26       A.   After my role as government relations manager I was

        27       appointed in an acting capacity as general manager of

        28       corporate affairs for a period, and then in September of

        29       2000 was appointed as southern region manager, so I

        30       actually left Melbourne and was based in Horsham and then

        31       Adelaide.  So in terms of a formal handover, to answer your

        32       question, no, because it would have been a gradual

        33       transition through those roles.

        34

        35       Q.   When do you think you would have parted company with

        36       your notebooks - in January of 2003 or in April of 2000, or

        37       in September of 2000?

        38       A.   I would suggest it would have been, in relation to

        39       these specific instances, in April or June of 2000,

        40       thereabouts.

        41

        42       Q.   So about the time when you ceased acting as manager,

        43       government relations?

        44       A.   No, I was manager of government relations and then

        45       became acting manager of corporate affairs, so around about

        46       that time I assume that I would have left the books there.

        47
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         1       MR AGIUS:   I wonder if my learned friend could instigate

         2       some inquiries as to the whereabouts of those notebooks,

         3       Mr Commissioner, we haven't received any.

         4

         5       MR JUDD:   I'm not sure whether a request has been made for

         6       them.  If it hasn't, I'll do that immediately.

         7

         8       THE COMMISSIONER:   Thank you.

         9

        10       MR AGIUS:   Q.   Certainly nobody at AWB has consulted you

        11       about assisting them in locating your notebooks or going

        12       through them and locating any portions of them that relate

        13       to this inquiry?

        14       A.   No.  The first contact I had in relation to any of

        15       these dealings was when I was contacted back in January of

        16       this year - no contact whatsoever with anyone from the AWB.

        17

        18       Q.   You haven't seen your notebooks since then?

        19       A.   No, I have not.

        20

        21       Q.   Indeed, you haven't seen them since you parted company

        22       with them when you changed roles back in the year 2000?

        23       A.   That would be correct.

        24

        25       Q.   If we go to paragraph 9, you deal with the Canadian

        26       complaint.  You begin by saying that at some time during

        27       the time that you were manager, government relations, you

        28       became aware that a complaint was made by the Canadian

        29       Wheat Board about the nature of AWB's negotiations with

        30       Iraq.  Is it your recollection that the complaint was made

        31       about the negotiations?

        32       A.   I think "negotiations" is a general term.  From

        33       memory, and looking at my passport and looking at the

        34       timing of the events by following the transcripts that have

        35       occurred over the last couple of months, it would seem to

        36       me around about January of 2000, or thereabouts, but in

        37       terms of what the specific nature of that inquiry was, no,

        38       I'm sorry, I can't be specific as to what it was.

        39

        40       Q.   Can you recall what was your source of any information

        41       that this complaint was made by Canada, as opposed to an

        42       unidentified third party?

        43       A.   From what I can recall of the situation at the

        44       time - we must keep in context here that I was in continual

        45       dialogue with a number of government departments and

        46       therefore any number of people - it would have been, I

        47       would suggest to you, a phone call, a telephone call, of a
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         1       general nature that was put to me and I would have then

         2       proceeded to consider and look at that.

         3

         4       Q.   A phone call from outside AWB?

         5       A.   Correct.

         6

         7       Q.   A phone call from somebody in DFAT?

         8       A.   Yes, I do believe so.

         9

        10       Q.   Can you tell us a little of your role as manager,

        11       government relations, in terms of your contact with

        12       government departments?

        13       A.   Sure.  In the role as manager of government relations,

        14       it was my function, and I often describe it as an

        15       understanding of issues that was probably about an inch

        16       deep and a mile wide, in that I had any number of issues

        17       which I had to be somewhat across in order to facilitate

        18       contact between AWB and levels of government, and in that

        19       regard I acted as a central contact point for outside

        20       contact into the AWB and probably also the reverse, in

        21       terms of AWB in to government.  So my role was to ensure

        22       that those contacts were at all times live and understood,

        23       and to maintain a dialogue with people that it was

        24       important that we had reasonable relations with.

        25

        26            So it was a role where I could have been in Canberra

        27       between - anywhere between once a fortnight and once a

        28       month, talking on a whole range of issues, and, indeed,

        29       just talking, to make sure that the channels of

        30       communication between AWB and government were open, and

        31       then I also did that at an international level with various

        32       international stake holders.  They included any number of

        33       government departments in the United States, US officials,

        34       the Canadian Wheat Board, officials in London, the

        35       International Grains Council, in Brussels with the European

        36       Commission across a number of directorate there, and also

        37       in Geneva with the WTO and its various secretariat support

        38       services.  So it was a very broad portfolio and it was one

        39       of facilitation.

        40

        41       Q.   What was the division of labour within AWB so far as

        42       your work was concerned, and by that I mean were there any

        43       rules laid down, or practices followed, which required

        44       material of a certain type to be dealt with only through

        45       you?

        46       A.   I don't believe that there were formal systems or

        47       channels.  As far as government relations, myself, and I
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         1       had one person who reported directly to me - we were it.

         2       So we had to sort of be across a wide range of issues.

         3

         4            In general, our first level of contact either into the

         5       AWB or out of the AWB would normally come through me.

         6       However, that said, I joined the AWB in around July of

         7       1998.  A number of people within the AWB had ongoing

         8       relationships with any number of people in the government,

         9       and in those circumstances the normal mode of operation

        10       would be to keep me informed that dialogue may have been

        11       occurring.  Beyond that, you know, it wasn't necessarily

        12       the case that I was fully cognisant of the actual nature of

        13       that dialogue, but I was more aware that - so we didn't

        14       cross over each other - that if someone was talking to a

        15       particular person in DFAT or the department of agriculture,

        16       that we at least knew where each other were at in terms of

        17       what might be happening.  But, as a consequence of that,

        18       there were often occasions when I knew that contact was

        19       being had but not necessarily being across the subject

        20       matter of that contact.

        21

        22       Q.   Well, we know, for example, that in the year 2000

        23       there was an exchange of correspondence between the AWB and

        24       DFAT where the AWB sought advice of DFAT of how they might

        25       deal with some demurrage problems and other problems that

        26       were occurring in Iraq, and the AWB received a written

        27       advice about that.  It had asked DFAT for some advice about

        28       whether it could vary contract terms.  Were you consulted

        29       as part of that process?

        30       A.   My role in that process would have been one of

        31       gathering information and perhaps putting it in a form back

        32       to DFAT, so effectively writing the letters - not

        33       necessarily being fully cognisant of the subject matter,

        34       but drawing together the various pieces of information that

        35       may have been requested at any particular point in time.

        36

        37            When an inquiry of any particular nature was received

        38       by the AWB at any level of government, and they normally

        39       came through the managing director, as a first port of call

        40       that correspondence would come to me and I would generally

        41       retain responsibility for making sure that correspondence

        42       was answered, but not necessarily being responsible for

        43       actually the actual content of it.  So, again, it was one

        44       of making sure that issues were responded to in a timely

        45       manner and making sure that action was taken wherever it

        46       was thought it was appropriate that action needed to be

        47       taken.



            .2/3/06 (38)               3780     A B McCONVILLE (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1

         2       Q.   Do you recall the particular issues in 2000 where

         3       there was correspondence between AWB and DFAT on this issue

         4       as to whether or not contract terms could be varied and the

         5       receipt of a written advice or a minute of an advice by

         6       AWB?

         7       A.   I don't recall - well, I don't recall seeing a written

         8       receipt of advice.  I do recall the issue of responding to

         9       a request from DFAT around issues of demurrage and contract

        10       terms for contracts to Iraq, and it would have been my

        11       responsibility, having seen, through the giving of my

        12       statement, some of the emails that are associated with

        13       that, that I would have sourced the information and put

        14       that in a form that the organisation was happy with and

        15       then ensured that that correspondence was sent back to

        16       DFAT.

        17

        18       Q.   I'll have the particular correspondence and the memo

        19       brought up.  In the meantime, whilst it's being located,

        20       we'll move on to something else and go back to this issue

        21       of the Canadian complaint.  Your best evidence is, from

        22       your recollection, that your first knowledge of this

        23       complaint would have been a phone call from DFAT?

        24       A.   That's correct.

        25

        26       Q.   As the inquiry has the chronology, we have

        27       exhibit 456, which is a cable from Bronte Moules in the

        28       Washington post to Canberra.  I wonder if we could bring up

        29       DFT.0001.0179.  Can I ask you to read that cable.  It's not

        30       very long.  When you get to the bottom of the first page,

        31       indicate and we can turn the page for you.

        32       A.   Thank you.

        33

        34       Q.   I'll turn the page for you.

        35       A.   Thank you.

        36

        37       Q.   You'll see that that cable ends with this statement:

        38

        39            However, given the highly irregular nature

        40            of the transaction cited, and the

        41            possibility of a company's agreeing to a

        42            payment system and being unaware of its

        43            irregularity, the OIP asked if Australia

        44            could make some discreet, high-level

        45            inquiries to ensure that the AWB is not

        46            inadvertently involved in any payment

        47            scheme which might be in breach of the Iraq
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         1            sanctions regime.

         2

         3       That cable was responded to by Mr Bowker in a communication

         4       of 18/1/2000, exhibit 457.  Could we bring up

         5       DFT.0001.0177.  This is five days later.  You see that

         6       Mr Bowker commences with the words "Thank you for advice in

         7       Reftel", Reftel is diplomatic speak for the previous cable:

         8

         9            ...which we will draw upon in discussions

        10            with AWB when a suitable opportunity

        11            arises.

        12

        13       Then Mr Bowker expresses his opinion about the likelihood

        14       of there being any truth or substance in the allegations.

        15       Do you have any recollection of a telephone conversation

        16       with Mr Bowker about a week later, so sometime after

        17       18 January 2000?

        18       A.   I don't have a specific recollection of that phone

        19       call.  In the context that I would receive any number of

        20       phone calls from any number of government officials on any

        21       given day, to suggest that I could remember a specific

        22       phone call some six years ago is probably stretching the

        23       bounds of my imagination.  That said, looking at the

        24       context in which this occurred, I can, I suppose, draw

        25       together what would be the likely position that I would

        26       have taken in response to an inquiry from Mr Bowker.

        27

        28            What I would point out in this regard - I referred to

        29       earlier some of the pre-existing relationships that existed

        30       when I came to the role, and indeed this was one such

        31       relationship between Mr Bowker and, indeed, Mr Officer.

        32       Mr Officer and Mr Bowker seemed to have a frank and open

        33       relationship.  To the best of my recollection, when this

        34       issue arose, the normal course of action that I would have

        35       taken would have been to - if I'd received that phone

        36       call - suggest indeed that it was unlikely that - without

        37       specific knowledge at this point in time, I must say that

        38       it was unlikely.

        39

        40            The reason I would say that is that the Iraq market

        41       was one that was coveted by pretty much any wheat exporting

        42       country in the world.  It was an extremely competitive

        43       market place and the third party, who in this instance were

        44       the Canadians, were direct and strong competitors of the

        45       AWB.  So any particular action that might indeed sort of

        46       put competitive pressure on to the AWB wouldn't have seemed

        47       surprising.
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         1

         2            So I suppose my response would have been, "Look, I'm

         3       not surprised that they may be suggesting things, but let

         4       me find out.  I'll ask and see if I can get some more

         5       information for you and we can see where that goes."

         6

         7            In this instance, given Mr Officer's relationship with

         8       Mr Bowker, I'm confident, without actually knowing or

         9       directly recalling, that I would have spoken with

        10       Mr Officer about the inquiry and that, as was normally the

        11       case I think particularly with the Middle East desk, there

        12       was a very direct relationship between the Middle East desk

        13       in DFAT and, indeed, our own Middle East desk, and there

        14       would have been a direct conversation between Mr Officer

        15       and Mr Bowker, the contents of which or the subject of

        16       which I can't say that I know what would have been

        17       discussed.  My next step would have been to have checked

        18       that that conversation or that contact was had and that,

        19       indeed, you know, we had, as requested, addressed the

        20       concerns of DFAT without actually knowing the specific

        21       contents of what might have been discussed.

        22

        23       Q.   Could I just make one observation and then take you

        24       through that long answer.  From the two cables that you've

        25       seen, you will have observed, or perhaps it may not have

        26       been apparent to you, there's no reference to the origin of

        27       the complaint.  The first cable in particular makes it

        28       plain that DFAT wasn't told that it was Canada, it was just

        29       a third country and the UN would not reveal the name or

        30       identity of the third country.

        31       A.   Yes.

        32

        33       Q.   There's no reference in the second cable, which is the

        34       one from Mr Bowker, concerning the identity of the third

        35       country.  Then, to go back to your answer - I'll go back

        36       just a little - you said this, and I just didn't follow it,

        37       Mr McConville, if you'd help me:

        38

        39            To the best of my recollection, when this

        40            issue arose, the normal course of action

        41            that I would have taken would have been

        42            to - if I'd received that phone call -

        43            suggest indeed that it was unlikely that -

        44            without specific knowledge at this point in

        45            time, I must say that it was unlikely.

        46

        47       Are you suggesting that you didn't receive a phone call?
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         1       A.   No, that's not what I'm suggesting at all.  I'm

         2       suggesting it is highly likely - indeed, I would have

         3       received a phone call as the first point of contact into

         4       the AWB for DFAT.

         5

         6       Q.   Well, what do you say to this suggestion, that within

         7       a week, or about a week after 18 January 2000 you received

         8       a telephone call from Mr Bowker and he raised the detail of

         9       that complaint - the place to find the detail is in the

        10       first cable, which is why I asked you to read it.  He

        11       raised the detail of that complaint with you and your reply

        12       was words to this effect: "This is bullshit"; and that you

        13       went on to emphatically deny the allegations, and that you

        14       indicated that the AWB would continue to uphold its

        15       responsibilities towards the Australian Government in

        16       regard to Iraq.  Can I invite your comment on that?

        17       A.   At the time, that would have been a true statement.

        18       To the best of my knowledge, knowing what I knew at the

        19       time, that would have been a true and, in the language, a

        20       fairly frank statement.

        21

        22       Q.   I'm not highlighting the precise words you used,

        23       although I have put them to you; it's more the tenor.  It

        24       seems, on this version of events, that your immediate

        25       response was to reject the suggestion and to emphatically

        26       deny the allegations.  Now, is that something that you

        27       would have done when the complaint was first raised with

        28       you?

        29       A.   It is likely, yes.

        30

        31       Q.   Why would you have done that without taking the

        32       allegation on board and having the complaint investigated?

        33       A.   That response is not to say that I didn't take the

        34       allegation on board or, indeed, investigate it at all.  As

        35       I referred, I mean, the AWB - I mean, we were in a

        36       competitive global market where any number of

        37       organisations, countries, were very keen to cut the lunch

        38       of the Australian provider of wheat, and so if I'd

        39       perceived that the complaint was one by a competitor that

        40       could have undermined our presence in the market, my first

        41       reaction indeed would have been to reject that suggestion.

        42

        43       Q.   There are two aspects about this complaint at this

        44       early time.  Let's try to think about this back in January

        45       of 2000, based on the information that we know to have been

        46       available then.  Put aside any question of hindsight.

        47       Let's go back to January of 2000.  You're at your desk, you



            .2/3/06 (38)               3784     A B McCONVILLE (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       get this phone call.  There are two aspects of it that I

         2       want to draw your attention:  one, your instinctive

         3       reaction, "This is wrong, this is just some third-party

         4       country competing with us trying to destroy our trade, we

         5       would never do anything like that", an instinctive reaction

         6       based upon your assumption that the allegation is untrue.

         7       The second aspect of it that I want to draw to your

         8       attention is this:  if you accept that the allegation was

         9       untrue, what you know now is that a third country is going

        10       to the UN and raising a complaint about AWB which, in your

        11       belief, is false and which has the capacity to sully AWB's

        12       reputation, has the capacity to ignite an inquiry within

        13       the UN which could cause a waste of time and money so far

        14       as the AWB in terms of dealing with it.

        15

        16            You see, there are two aspects to the complaint:  one,

        17       if it's true, if there's any possibility that it's true;

        18       the second, even if it's false, there's false information

        19       out there in the commercial world about AWB.  What I'm

        20       suggesting to you is, on either version, it really would

        21       have been incumbent upon you to do something about it, to

        22       report the complaint, to have somebody look into it.  Would

        23       you disagree with that?

        24       A.   No, I wouldn't disagree, and that's exactly what

        25       happened.  I would have gone and spoken to Mr Officer about

        26       the nature of the complaint and, indeed, was there anything

        27       that we could respond to DFAT with in regard to this

        28       complaint.  Then, in that regard, I'm, I suppose, in a

        29       position where I have to rely on the information that I'm

        30       given by my colleagues as a true and correct position, and

        31       then I would then relay that information back, or,

        32       alternatively, as was the case in this instance, where

        33       another individual in the organisation perhaps had a better

        34       relationship with the individual concerned making the

        35       inquiry, I would have handed responsibility for addressing

        36       that concern directly to that person.

        37

        38       Q.   So are you saying you have a recollection of this, or

        39       are you telling us on the basis of a reconstruction what

        40       you think today you would have done then?

        41       A.   On the basis of the reconstruction.

        42

        43       Q.   You don't have any recollection of what you did do?

        44       A.   No, I do not.

        45

        46       Q.   Knowing the way you went about your work, and assuming

        47       that Mr Bowker did make that telephone call to you and have
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         1       a conversation in those terms with you, what do you say?

         2       Do you say it's likely you would have taken the matter up

         3       within AWB?

         4       A.   Yes, I do.

         5

         6       Q.   Do you say it's likely you would have gone to

         7       Mr Officer in particular, or to somebody else?

         8       A.   It would have been Mr Officer and/or Mr Emons at that

         9       time.

        10

        11       Q.   Would you have gone outside of the IS&M division of

        12       AWB?  Would you have gone to the CEO?

        13       A.   No, at that stage I don't believe that I would have

        14       gone to the CEO.  I think the most natural place for

        15       inquiry would have been the head of global sales and

        16       marketing and the head of the desk to which those sales

        17       were being made.  That's what I would suggest I would have

        18       done.

        19

        20       Q.   May we take it that as at January of 2000 you would

        21       not have seen any of the contracts between the AWB and the

        22       Iraqis?

        23       A.   That's correct.

        24

        25       Q.   Did you have a knowledge, even a working knowledge, of

        26       the sanctions?

        27       A.   Not - I would have to say not a detailed working

        28       knowledge at all of the sanctions.  I was aware that the

        29       Oil-for-Food Program operated, but beyond that, to my mind,

        30       it wasn't necessary that I particularly had to have that

        31       understanding.

        32

        33       Q.   I'm not being critical of you, Mr McConville, that's

        34       not my job.  I'm just trying to find out what you would

        35       have known.  Did you know that it was a breach of sanctions

        36       to pay money in US dollars, or in any currency except

        37       dinars, to an Iraqi entity?

        38       A.   No, I did not know.  I was not - my understanding of

        39       the regime did not in any way extend to that level of

        40       understanding.  I - no.

        41

        42       Q.   Would you have known that the money that was being

        43       used to pay for the wheat that AWB was selling to Iraq came

        44       from an account that was controlled by the UN?

        45       A.   No, I would not have known that.  It was not my

        46       business to know that.

        47
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         1       Q.   So would you have known or suspected that there was

         2       anything wrong with AWB inflating a contract price so that

         3       it might make a payment back to the Iraqis?

         4       A.   No, I would not have known.  I had no reason to

         5       suspect.

         6

         7       Q.   You wouldn't have thought that was wrong?

         8       A.   I wouldn't have known, so I had no reason to process

         9       the thought as to what was - whether anything was wrong or

        10       right.  I certainly - I just did not have a level of

        11       knowledge about the contractual processes by which the

        12       Oil-for-Food Program operated or, indeed, any other

        13       contractual process that the AWB was involved in.

        14

        15       Q.   Why then might you have said to Mr Bowker, if he put

        16       the complaint to you in those terms, that - I won't use

        17       your words again - it was a false complaint, and why would

        18       you deny the allegations if you didn't know that doing any

        19       of those things that I put to you was outside the sanctions

        20       or improper?

        21       A.   To consider the context of the conversation, which was

        22       probably one of many on a range of issues I had with any

        23       number of officials, and the relationship with Bob was an

        24       affable one, my first assessment of the situation, as I've

        25       already pointed to, would have been one of normal

        26       competitive behaviour.  So I would have assessed it as such

        27       and made a response in that regard.  That is not to say

        28       that I didn't then go on to make inquiries as to the nature

        29       of the complaint, which indeed I imagine that I did.

        30

        31       Q.   If you did, Mr McConville, what sort of documentary

        32       evidence might we look for?  Would you have written it

        33       down, would you have typed up a report, would you have sent

        34       emails to people, would you have had somebody sign off in

        35       effect on having conducted this type of investigation?

        36       What would you have done?

        37       A.   I believe, given the nature - if we look at - if we go

        38       back to Mr Bowker's response of making high-level

        39       inquiries, I would suggest, without recalling directly at

        40       the time, that the inquiry would have been one of a

        41       reasonably general nature and a reasonably high level and,

        42       indeed, the first inquiry that was made was an inquiry that

        43       was made by telephone, so it wasn't in writing.  If it had

        44       been in writing, I certainly would have responded in

        45       writing.  Given that it was a phone call, my most likely

        46       course of action would have been to walk upstairs and ask.

        47       Indeed, I think that's what I would have done, and I would
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         1       have gone to Mr Officer and perhaps to Mr Emons and asked

         2       about the nature of the complaint and, given the

         3       pre-existing relationship those gentlemen had with people

         4       on the desk at DFAT, they would have then taken the time to

         5       ring Mr Bowker directly and have a discussion with him.

         6

         7       Q.   I was asking you about what confirmatory material we

         8       might look for --

         9       A.   Sure.

        10

        11       Q.   -- given that we haven't found any at this stage.

        12       That may be because it's still on its way to us.

        13       A.   That may be the case.  I may have taken handwritten

        14       notes, which would be in a day book.  Beyond that, given

        15       the nature of the inquiry, I don't think there would be

        16       necessarily any other documentary evidence.  I can't

        17       confirm whether I did take notes, but generally, as I've

        18       said before, I was a reasonably diligent notetaker.  I

        19       would imagine there may be notes and the issue becomes

        20       whether those day books still reside within AWB or not.

        21

        22       Q.   The next item that we have in this chronology of

        23       events in the way of confirmatory material - indeed, the

        24       only piece of information from AWB in relation to this - is

        25       Mr Snowball's email to Mr Emons of 16 March 2000.  That has

        26       been tendered and is before this inquiry as exhibits 121

        27       and 384.  Have you seen that email?

        28       A.   Yes, I have.

        29

        30       Q.   Had you seen it at the time that you made your

        31       statement, in January?

        32       A.   Yes, I had.

        33

        34       Q.   What is your recollection today of the meeting with

        35       Mr Nicholas in Washington on a day we now know to be

        36       9 March 2000?

        37       A.   Unfortunately, Mr Agius, I have no recollection of

        38       that meeting.  That's not to say it didn't occur, but I

        39       have no recollection.

        40

        41       Q.   There doesn't seem to be any doubt it occurred.

        42       A.   Correct.

        43

        44       Q.   We have Mr Snowball saying it occurred, and we have

        45       two cables where Mr Nicholas reports on the meeting.

        46       A.   Yes.

        47
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         1       Q.   Clearly it occurred.  Do you say now that you can't

         2       remember it at all?

         3       A.   That is correct.  I cannot remember that meeting.

         4       Over the period of probably two years I would have had

         5       anywhere in excess of 100 meetings in Washington with

         6       various officials and unfortunately - there are a number of

         7       meetings I can remember, this is not one of those meetings.

         8

         9       Q.   We've already established that, given you were in so

        10       many meetings, and given your responsibility, it would have

        11       been incumbent upon you to make a note?

        12       A.   Correct.

        13

        14       Q.   There is no way you could do your job in January,

        15       February, March of 2000, attending so many meetings whilst

        16       you were overseas --

        17       A.   Correct.

        18

        19       Q.   -- if you didn't make notes.

        20       A.   That's correct.

        21

        22       Q.   So if your recollection is to be refreshed from

        23       anything that you've created, it's likely to be in your

        24       notebooks?

        25       A.   Correct.

        26

        27       Q.   Might we bring up, please, AWB.5073.0349.  Would you

        28       agree with me that the allegations even as Mr Snowball sets

        29       them out are serious?

        30       A.   I think the allegations at the time, looking at what

        31       we have there, were something that we would have responded

        32       to and looked at.  If you put to me would I agree they're

        33       serious --

        34

        35       Q.   As I have.

        36       A.   -- standing at this point where --

        37

        38       MR CARTER:   In the interests of Mr Snowball, given he's

        39       the author of the document, can I ask that Mr Agius

        40       identify the allegation in there, other than the request

        41       for information.

        42

        43       THE COMMISSIONER:   No, it seems to me to be apparent.

        44

        45       MR CARTER:   Where is that, Commissioner?

        46

        47       THE COMMISSIONER:   You go on, Mr Agius.



            .2/3/06 (38)               3789     A B McCONVILLE (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1

         2       THE WITNESS:   Could you ask the question again, sorry,

         3       Mr Agius?

         4

         5       MR AGIUS:   Q.   Would you agree with me that the

         6       allegations in that email as made by Mr Nicholas were

         7       serious?

         8       A.   From where one sits now, the answer to that would be

         9       yes.  At the time, given that I had no knowledge of indeed

        10       what a wheat contract even looked like, and the suggestion

        11       was clarification around terms and conditions, the course

        12       of action that would have been taken at the time would have

        13       been to clarify those terms and conditions.  So an issue

        14       was raised and we would have responded to it.  In terms of

        15       the seriousness of it, I can't recall my state of mind at

        16       the time as to how serious or not serious we may have taken

        17       the situation, but I can be confident that we would have

        18       responded to these inquiries and provided whatever

        19       information was sought.  So an inquiry would have been

        20       made.  We would have responded with information.  If

        21       further inquiries were made, we would have again responded.

        22

        23       Q.   Mr Nicholas in his cable, which is exhibit 459, says

        24       that he'd been approached by the UN, that he'd been told

        25       that there were continuing concerns about a third country,

        26       that AWB had agreed to irregular payments to the Grain

        27       Board of Iraq, and he says that he advised you, Mr Flugge

        28       and Mr Snowball of the matter, and I anticipate that he

        29       will say that he advised you of the detail of the matter as

        30       it had been raised with him by the UN and that you and

        31       Mr Flugge expressed the view that this would be taken

        32       seriously by AWB and that a full response would be

        33       forthcoming for the United Nations.  Does that help you

        34       with your recollection?

        35       A.   No, it doesn't help me with my recollection.  Looking

        36       at the subsequent trail of events that followed that, we

        37       did respond with the terms and conditions as requested.  So

        38       that statement by Mr Flugge and/or myself would have been a

        39       genuine statement at the time and, indeed, we would have

        40       taken action accordingly in terms of providing a response

        41       to - whether it was Mr Nicholas directly or back through

        42       DFAT.

        43

        44       Q.   On the chronology of events as the inquiry has

        45       them, this would have been the second time in less than

        46       two months that this issue had been raised in your

        47       presence - once directly over the phone with you by



            .2/3/06 (38)               3790     A B McCONVILLE (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       Mr Bowker and then now face to face with Mr Nicholas in

         2       Washington.  Do you think, in those circumstances, you

         3       would have remembered this event?

         4       A.   The reality is I don't remember the event.

         5

         6       Q.   When you made your statement about this matter in

         7       January of this year, did you identify to those who were

         8       assisting you to make your statement the existence of your

         9       notebooks?

        10       A.   No, I was not asked about any notebooks at the time.

        11

        12       Q.   We'll stay within the chronology.  The next document

        13       we have is another cable.  Could we bring up, please,

        14       DFT.0001.0008.  This is a cable from Mr Bowker to the post

        15       in New York.

        16

        17       MR AGIUS:   I tender it.

        18

        19       EXHIBIT #485 CABLE FROM MR BOWKER TO POST IN NEW YORK,

        20       BARCODED DFT.0001.0008

        21

        22       MR AGIUS:   It's dated 17 March, which is a week after

        23       Bronte Moules's cable of 10 March and six days after

        24       Mr Nicholas's cable of 11 March.  Writing to the New York

        25       post, he says:

        26

        27            The Office of the Iraq Programme (OIP)

        28            concerns will be addressed with AWB next

        29            week.  Initial contacts have confirmed

        30            advice already provided by AWB general

        31            manager Americas...

        32

        33       Then we have another cable from Mr Bowker of 22 March 2000.

        34       I wonder if we could bring that up, DFT.0001.0169.  This is

        35       about 12 days, 13 days, after the meeting with Mr Nicholas,

        36       Mr Flugge and Mr Snowball in Washington.  Mr Bowker writes

        37       this:

        38

        39            AWB (McConville, government relations)

        40            advise that the mention in the standard

        41            contract used by AWB and the Iraqi Grain

        42            Board of "standard terms and conditions" is

        43            simply a reference to a long-standing MOU

        44            between AWB and the Iraqi Grain Board on

        45            which its standard contract is based.  AWB

        46            is happy to provide a copy of the MOU to

        47            the Office of the Iraq Program to avoid any
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         1            misperceptions. ...

         2            Grateful if post would follow up with AWB

         3            office in New York and provide a copy of

         4            the relevant document to the Office of the

         5            Iraq Program.  AWB suspect, but cannot

         6            prove, that the allegations of

         7            irregularities on its part - which AWB

         8            dismisses - are being promoted by its

         9            Canadian competitors.

        10

        11       Mr Bowker says that he had the conversations that are

        12       referred to in this cable with you, that he spoke to you

        13       about the standard terms and conditions, as you see in the

        14       first paragraph, and that it was you that said that AWB

        15       suspected but couldn't prove that the allegations were

        16       being promoted by Canadian competitors and that the AWB

        17       dismissed the allegations.  Do you have any comment on

        18       that?

        19       A.   My comment would be that I would have sourced any of

        20       that information that I provided to Mr Bowker from either

        21       the general manager of international sales and marketing

        22       or, indeed, the head of the Middle East desk and relayed

        23       that information to Mr Bowker.

        24

        25       Q.   Had you made inquiries within AWB?

        26       A.   I would assume that I would have, because I do not

        27       believe my understanding of the nature of the business with

        28       Iraq was such that I would know anything at all about terms

        29       and conditions or MOUs between the AWB and the Iraqi Grain

        30       Board, so I would have had to have sourced that information

        31       that I relayed to Mr Bowker from the desk, which is what I

        32       would suggest I would have done.

        33

        34       Q.   Yes, I was going to ask you about that, because in

        35       this cable Mr Bowker reports, and I understand he will say

        36       that the source of the information was yourself, that AWB

        37       suspects that the information was coming from Canadian

        38       competitors.  Had you travelled with Mr Flugge after you

        39       left Washington?

        40       A.   Yes, I've checked my passport.  We travelled to

        41       Canada, I think, on the Saturday morning, whatever that

        42       date was, in March and had a series of meetings - I seem to

        43       recall a Saturday morning breakfast - with the Canadians.

        44       In terms of the topics of discussion, I can't recall

        45       specifically what would have been discussed at those

        46       meetings, but I would suggest it would have been a wide

        47       range of issues, given what I recall to be the case as to
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         1       the reason we were in the United States or overseas at that

         2       time was an issue of food aid and food aid donations by the

         3       United States, that we would have indeed been talking to

         4       the Canadians about those issues.

         5

         6       Q.   Did you meet up with anybody from the Saskatchewan

         7       Wheat Authority?

         8       A.   I can't recall exactly that I did, but it certainly

         9       does, having had a look at the materials over the last few

        10       days and the transcripts - it does jog my memory that we

        11       did have a meeting with I think two gentlemen from the Sas

        12       wheat pool at the time, and my recollection, which I do not

        13       in any way submit is correct - but my recollection is that

        14       it was a discussion around as much the corporate structure

        15       of AWB and what we were doing moving forward.  If we keep

        16       in mind that at this point AWB was considering or in the

        17       final stages of moving towards a listing on the Australian

        18       Stock Exchange, we'd completed privatisation and

        19       corporatisation.  The Sas wheat pool was in a similar

        20       situation and looking at its structure and operations going

        21       forward, and my recollection is that the meeting with the

        22       Sas wheat pool was to discuss issues relating to AWB's

        23       operations and corporate structure.

        24

        25       Q.   Did you report your meetings with people from the

        26       Saskatchewan Wheat Authority back to Mr Snowball in

        27       Washington?

        28       A.   I'm not sure, in that - I'm not sure whether

        29       Mr Snowball may even have been there.  I seem to recollect

        30       that he was actually there as well.

        31

        32       Q.   He was with you?

        33       A.   Yes, but I'm not certain of that.

        34

        35       THE COMMISSIONER:   I'll mark that cable exhibit 486.

        36

        37       EXHIBIT #486 CABLE FROM MR BOWKER DATED 22/3/2000,

        38       BARCODED DFT.0001.0169

        39

        40       MR AGIUS:   Q.   Could we go back to Mr Snowball's email,

        41       exhibit 121 or exhibit 384, AWB.5073.0349.  You see there

        42       are five numbered sentences or paragraphs, and then

        43       Mr Snowball goes on to speak about his dealing solely with

        44       Bronte.

        45       A.   Yes.

        46

        47       Q.   And then the next paragraph reads:



            .2/3/06 (38)               3793     A B McCONVILLE (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1

         2            With regards to the Canadian wheat vessels

         3            rejected by Iraq, I did not find out much

         4            from CWB.  We did not meet with Benoit.

         5            Bill Spafford said the rejected vessels

         6            were not CWB sales.  There was some

         7            business done by the trade to cover the

         8            Russian shorts last year.  Sas Pool were

         9            linked to this at the time.

        10

        11       May we take it that the "Sas Pool" referred to there is

        12       this object that I keep referring to as the Saskatchewan

        13       Wheat Authority?

        14       A.   Yes, correct, Saskatchewan wheat pool, which I think

        15       was corporatised at the time and operated under the name

        16       Sas Pool.

        17

        18       Q.   Had you had discussions with Sas Pool representatives

        19       about Canadian wheat vessels being rejected by Iraq?

        20       A.   I recall having discussions with Sas Pool, but

        21       whether - I can't recall specifically.  As I say, apart

        22       from discussions around the corporate structure and AWB

        23       moving forward, what else was discussed there I can't

        24       recall.

        25

        26            I think it's important to make the point here, in

        27       terms of operational versus, I suppose, strategic or

        28       high-level understanding, my understanding was of issues in

        29       relation to policy, trade policy, stakeholder relations in

        30       terms of things like grower relations and government

        31       relations.  In terms of operational issues, that would very

        32       much fall into Tim's remit, and that's how we used to work

        33       as a bit of a double act, I suppose, in terms of high-level

        34       policy issues on the one hand being my realm, I suppose,

        35       and more operational issues, such as vessels and cargoes,

        36       falling in the realm of Tim, who had, indeed, before he

        37       took up the role in New York, been on one of the sales

        38       desks.  I had no understanding of the sales process

        39       whatsoever.

        40

        41       Q.   Could we bring up, please, exhibit 386 at page

        42       AWB.0187.0231.  In the bottom left-hand corner we have

        43       Mr Snowball's note "Canadian Government disrupted/delayed a

        44       CWB sale - because of trucking payment".  Can you recall

        45       whether you obtained information to that effect during the

        46       course of any subsequent meetings that you had after you

        47       left Washington and went to Canada with Mr Flugge and
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         1       Mr Snowball?

         2       A.   No, I cannot recall that discussion.  That's not to

         3       say that the discussion didn't occur, but if we keep in

         4       perspective again my unfortunate absence of operational

         5       understanding, I wouldn't have necessarily grasped the

         6       importance or significance of what I would have seen as the

         7       contractual operational issues that were being discussed.

         8

         9       Q.   I wonder if you could comment on this.  I wonder if

        10       the chronology went this way:  that in Washington

        11       Mr Nicholas informed you and the others of the complaint by

        12       an unnamed third party country, that you and Mr Flugge and

        13       Mr Snowball then happened to go to Canada and meet up with

        14       various Canadian persons who were in the wheat market and

        15       learnt then of the likelihood that the complaint had come

        16       from Canada, and that connected with that complaint was the

        17       Iraqi rejection of some Canadian wheat because the

        18       Canadians wouldn't pay a trucking fee.  Putting the matters

        19       together in that way, does that assist your recollection?

        20       Is there any comment you'd like to make about that?

        21       A.   You would most certainly be free to characterise it in

        22       that way.  I think if we go back to the initial

        23       conversation I may have had with Mr Bowker back in January,

        24       I think if we look at the world wheat trade, it's not a

        25       difficult bow to draw to establish who may have been making

        26       what I would have perceived at the time as competitive

        27       accusations or claims against the AWB, because the reality

        28       is there aren't that many players in the world wheat trade.

        29       So it may have been that we had come to some sort of

        30       assumption, whether that was correct or not.  It may well

        31       have been when DFAT or whomever were talking about third

        32       parties or third countries - I don't think it is a

        33       difficult position to draw who that may have been.

        34

        35            In terms of the chronology of events as you've

        36       portrayed it, I don't recollect that the meeting with

        37       Mr Nicholas was one that was necessarily planned in advance

        38       of us arriving in Washington.  As I said, I think the

        39       reason - my recollection of the reason for us being in the

        40       United States and then in Canada following that was an

        41       issue totally unrelated to any of the issues before us now,

        42       and that was to deal with the dumping of aid wheat by the

        43       United States in the key markets under section 416B

        44       of the - I can't remember the title of the Act in the

        45       United States.  I think that was the issue at hand and that

        46       was why we were overseas, and that Mr Nicholas may have

        47       requested a meeting at the last minute and therefore we may
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         1       not have been briefed as to the subject matter prior to

         2       that.  Hence the sort of general nature of our responses.

         3

         4            We would have then travelled on to Canada, because

         5       we - whilst Canada were a strong competitor of ours, we

         6       also maintained a very regular dialogue on trade policy

         7       issues, because we both operate single desks and so we both

         8       work together in terms of trade policy strategies to

         9       address market distortions coming out of the United States

        10       and Europe with their various agricultural subsidies and

        11       policies.

        12

        13            So it was not uncommon for us to be in Canada

        14       following being in Washington, and I would think, looking

        15       at the chronology of events and thinking back to what were

        16       the issues at the time, they would have been the principal

        17       reasons, followed by issues around the restructure of AWB

        18       and the impending listing on the Stock Exchange, not to

        19       deal with issues of an operational nature such as these

        20       seem to be.  So these issues would have arisen and probably

        21       the most logical response would have been to take them on

        22       board, to look at them and provide responses where

        23       appropriate.

        24

        25       Q.   Can I add one more thing to my tentative chronology

        26       with you, Mr McConville, and that's exhibit 122,

        27       AWB.0136.0524.  This is Mr Emons' fax to Mr Yousif Abdul

        28       Rahman in Iraq, dated 15 March 2000.  It's in fact dated

        29       before Mr Snowball's email back to Mr Emons; do you follow

        30       that?

        31       A.   Yes.

        32

        33       Q.   So, on the chronology of objective facts as we have

        34       them, there's the meeting in Washington on 9 March, there's

        35       you and Mr Flugge and Mr Snowball leaving on the Saturday,

        36       the 10th, there are the discussions that you have in

        37       Canada.  Mr Snowball gets back to Washington and sends that

        38       email, but before he does Mr Emons sends this email to the

        39       Iraqis, which you can read on the screen, I hope:

        40

        41            We wish to advise that the office of

        42            AWB Ltd in New York has been approached by

        43            the Customs office of the United Nations

        44            who are questioning the payments by AWB to

        45            the Jordanian trucking company.

        46

        47            We are very concerned to learn from the UN
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         1            that the Canadian Government has taken

         2            action within the United Nations to

         3            discover the manner of AWB payments.

         4

         5       They're two short paragraphs, but they contain a lot of

         6       information that wasn't in the cables and that wasn't

         7       shared with Mr Nicholas.  Somehow that information has

         8       found its way to Mr Emons.  Were you the source of that

         9       information from Mr Emons?  Had you learnt, for example,

        10       from Canadians in Canada that they were the source of the

        11       complaint and had you passed that intelligence back to

        12       Mr Emons?

        13       A.   No, I don't believe that I was.

        14

        15       Q.   Do you know whether that happened?

        16       A.   No, I do not.

        17

        18       Q.   You can't say one way or the other?

        19       A.   No, I cannot.

        20

        21       Q.   Is it the case that you have any recollection of what

        22       was the subject matter of discussion with the Saskatchewan

        23       wheat pool that you met in Canada?

        24       A.   As I've mentioned already, my recollection is that the

        25       discussions with the Saskatchewan wheat pool were of a

        26       nature - sorry, were around structural issues in terms of

        27       how AWB was dealing with its corporatisation and

        28       privatisation.  The Saskatchewan wheat pool was an

        29       organisation that had a similar history to the AWB.

        30

        31       Q.   I don't want to cut you off, but you have a

        32       recollection of discussions along those lines?

        33       A.   It is a vague recollection, yes.

        34

        35       Q.   Do you have a recollection of meeting any other

        36       persons in the wheat industry in Canada, aside from was it

        37       two representatives from the Saskatchewan wheat pool?

        38       A.   We had the meeting with the Canadian Wheat Board I

        39       think on the Saturday morning, and as far as I can recall

        40       they were the two meetings that we had.  I can't recall the

        41       specific purpose as to why we were in Canada, whether there

        42       was something we did on the Monday, but it just seems odd.

        43       The reason I can remember arriving on a Saturday and having

        44       the breakfast meeting with the Canadian Wheat Board was a

        45       simple thing that we actually went for a drive on the

        46       Sunday and I can remember going on the drive on the Sunday

        47       and that helped me recollect that we arrived on the
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         1       Saturday.  But beyond the meetings - and from memory there

         2       were three or four representatives of the Canadian Wheat

         3       Board at the Saturday morning meeting - I think

         4       Greg Aranson, their CEO, Bill Spafford, who I think was

         5       their head of international sales and marketing, and a

         6       couple of other chaps whose names escape me, and then the

         7       meeting with the Sas wheat pool, which I think occurred on

         8       the Monday, although I can't be sure of that.

         9

        10       Q.   Were you expecting to meet up with somebody by the

        11       name of Benoit?

        12       A.   Not that I can recall.  Looking at Mr Snowball's

        13       email, it would appear that that was to happen.  In terms

        14       of the way in which the agenda for these trips was put

        15       together, again, in the sort of double act that I

        16       described, if there were operational issues - and a meeting

        17       with Benoit would certainly seem to have fallen into that

        18       ilk - they would have been arranged by Mr Snowball, and if

        19       they were broader issues of policy, such as a meeting with

        20       the Canadian Wheat Board, they would have been arranged by

        21       myself.

        22

        23       Q.   Let me move on.  The next document we have in the

        24       chronology is an email from you to Mark Emons on

        25       31 March 2000, AWB.0173.0285.

        26

        27       THE COMMISSIONER:   That will be exhibit 487.

        28

        29       EXHIBIT #487 EMAIL FROM ANDREW MCCONVILLE TO MARK EMONS,

        30       DATED 31/3/2000, BARCODED AWB.0173.0285

        31

        32       MR AGIUS:   Q.   And then exhibit 387, AWB.0172.0330.  This

        33       is your note to Mr Snowball enclosing the standard terms

        34       and conditions.  It seems that you were waiting on an okay

        35       from Mark - I take that to be Mark Emons --

        36       A.   Correct.

        37

        38       Q.   -- before these could be passed over to the

        39       UN Mission.

        40       A.   That's correct.

        41

        42       Q.   If we go to exhibit 123, AWB.5117.0226, and if we go

        43       to the next page, 0227, we'll see that near illegible email

        44       that you sent Mark Emons.

        45       A.   Yes.

        46

        47       Q.   It's a little clearer on this exhibit.
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         1

         2       THE COMMISSIONER:   Is that an exhibit?

         3

         4       MR AGIUS:   Yes, this is already an exhibit.

         5

         6       MR AGIUS:   Q.

         7

         8            Can you give me some ones to address the

         9            para in the standard terms and conditions

        10            that refers to demurrage/discharge as we

        11            discussed yesterday.

        12

        13       That would indicate that you'd had conversations with

        14       Mr Emons about this response to the UN.

        15       A.   That's correct.

        16

        17       Q.   We see it in the email.  Do you have any recollection

        18       of it?

        19       A.   No, I don't have any recollection of it, but it

        20       certainly follows a logical course of action that I would

        21       have taken, and that is if we received an inquiry, I would

        22       have gone to the desk, asked for the relevant information,

        23       put that in a form to go back to DFAT, or whomever was

        24       making the inquiry, check that those who provided the

        25       information - in this case Mark Emons - were comfortable

        26       with the form of words I used and then provide that

        27       information as appropriate.

        28

        29       Q.   Then the next matter in the chronology is the

        30       forwarding to Bronte Moules of the standard terms and

        31       conditions, which I won't go to, but we have as

        32       exhibit 124.  That occurred on 3 April.  Then can we bring

        33       up, please, DFT.0001.0009.  This is a cable from Washington

        34       DFAT to Canberra.

        35

        36       MR AGIUS:   I tender that.

        37

        38       EXHIBIT #488 CABLE FROM WASHINGTON DFAT TO CANBERRA,

        39       BARCODED DFT.0001.0009

        40

        41       MR AGIUS:  Q.

        42

        43            Further to Reftels, AWB Ltd (New York

        44            office) has now provided to the Mission a

        45            copy of the standard terms and conditions

        46            used by the AWB and the Iraqi Grain Board.

        47            As agreed by AWB Ltd, we provided a copy of
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         1            the standard terms and conditions to the

         2            Office of the Irag Program (OIP) on

         3            5 April.  OIP has confirmed that this

         4            clarifies the matter and removes any

         5            grounds for misperception.

         6

         7       For completeness, could we bring up, please, DFT.0001.0437.

         8       This is Bronte Moules's fax to the United Nations Office of

         9       the Iraq Programme, Felicity Johnston, enclosing the

        10       standard contract terms and conditions and incorporating

        11       the few words that Mr Emons had sent to you concerning the

        12       operation of those terms.

        13

        14       THE COMMISSIONER:   That will become exhibit 489.

        15

        16       EXHIBIT #489 FAX FROM BRONTE MOULES TO THE UNITED NATIONS

        17       OFFICE OF THE IRAQ PROGRAMME, FELICITY JOHNSTON,

        18       BARCODED DFT.0001.0437

        19

        20       MR AGIUS:   Can I tender with it the confirmation of the

        21       fax, which is DFT.0001.0442.

        22

        23       THE COMMISSIONER:   Yes.

        24

        25       EXHIBIT #489 ADDITION OF CONFIRMATION OF FAX,

        26       BARCODED DFT.0001.0442

        27

        28       MR AGIUS:   Q.   Then we have an email from Mr Snowball to

        29       you and Mr Emons on 6 April 2000, AWB.0172.0093, which we

        30       have as exhibit 130 already.  I'll just have it brought up.

        31       It's evident that the UN had confirmed to Mr Snowball that

        32       everything in the contract was fine and that there was then

        33       no issue.  I take it you still have no recollection of your

        34       involvement in any of these events?

        35       A.   No, I don't have a direct recollection of these

        36       events.  The flow is certainly logical and it certainly

        37       makes sense, but I don't have a specific recollection of

        38       the issues, probably because, from what we have there, "the

        39       contract is fine and there is no issue".  Given the range

        40       of issues I had to deal with across a whole range of

        41       subject matters, to my mind that would have seen the end of

        42       it and I would have moved on to whatever else was at hand.

        43

        44       Q.   Mr Emons said at page 75 of his transcript of

        45       19 December 2005, when speaking of the email from

        46       Mr Snowball to himself of 16 March and the information that

        47       Mr Nicholas is recorded therein as having conveyed to you,
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         1       Mr Flugge and himself:

         2

         3            Q.   Was it your view at the time that AWB

         4            was in fact making payments to Iraq?

         5            A.   I still hold that I thought I was

         6            paying a Jordanian trucking fee, that that

         7            fee was then obviously being transferred on

         8            to Iraq, so, yes.

         9            Q.   Why did Mr Snowball think in

        10            paragraph 3 that we had to downplay the

        11            issue?

        12            A.   I think we all saw it as a very hot

        13            potato.

        14            Q.   Was it a hot potato because there was

        15            a possibility at least of breaching UN

        16            sanctions?

        17            A.   Yes, and the US law.

        18            Q.   Do you recall this issue being

        19            discussed in any meeting at which you were

        20            present?

        21

        22       Before there could be an answer, the questioner went on to

        23       say:

        24

        25            And who?

        26

        27       The answer was:

        28

        29            A.   I believe that was Joanne Martin and

        30            Andrew McConville.

        31            Q.   Did you explain to Ms Martin or

        32            Mr McConville your understanding of what in

        33            fact was happening in Iraq?

        34            A.   Yes, there was discussions about it.

        35            There were broad discussions across the

        36            entire organisation.  I'm sure you will

        37            find that those discussions would have

        38            excluded me when they were with

        39            Trevor Flugge, or whatever.

        40            Q.   Do you have an actual recollection of

        41            speaking to people in the government

        42            relations department about what you

        43            understand was --

        44

        45       before the question could be finished, Mr Emons' answer

        46       was:

        47
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         1            A.  I have no specific recollection, but I

         2            would have done so.

         3

         4       Did you have discussions with Mr Emons or with others in

         5       AWB after your return from this trip about the operation of

         6       this trucking fee in Iraq?

         7       A.   Given that I can't recall the meeting that was had

         8       with Mr Nicholas at the time, the answer to that question

         9       would be no.

        10

        11       Q.   I don't follow that.  You can't recall the meeting

        12       with Mr Nicholas, so you say you had --

        13       A.   You put to me a series of events and then said, "As a

        14       consequence of that, do you recall discussions with

        15       Mr Emons following that?" I can't recall the preceding

        16       events; I certainly can't recall the discussion with

        17       Mr Emons.

        18

        19       Q.   So is that your evidence, you can't recall any

        20       discussions with Mr Emons?

        21       A.   Not about this matter specifically, no.

        22

        23       Q.   Which is not to say discussions about this matter

        24       never occurred?

        25       A.   That's correct.

        26

        27       Q.   Did you have access to the electronically stored

        28       market briefs at the AWB?

        29       A.   I can't be certain whether I did or I did not.  I

        30       would imagine that I would have had access.

        31

        32       Q.   I spoke earlier of a series of correspondence between

        33       the AWB and the Department of Foreign Affairs on this

        34       question of altering contract terms.  I'm going to pass to

        35       you, just to save time, exhibits 149, 150, 151, 152 and

        36       154 - a series of exchanges between people at AWB and

        37       people at DFAT.  I wonder if you'd look through those and

        38       tell the inquiry whether you were consulted in respect of

        39       any of that material or whether you were made aware of the

        40       existence of those issues and that correspondence.

        41       A.   The answer to that would be no, and the reason being I

        42       recall that I was in Argentina at the time.  I think I was

        43       in Argentina from about 10 August 2000, and I was there

        44       looking at the Argentinian system of wheat marketing,

        45       because we were in the middle of the review of the single

        46       desk, which had become almost my principal and sole

        47       responsibility at that time in the role I was acting in as



            .2/3/06 (38)               3802     A B McCONVILLE (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       general manager of corporate affairs.  I can't be certain

         2       of the exact dates, I'd have to check my passport, but it

         3       was certainly, I think, early August that I was in

         4       Argentina.  Given that from, I think, April of 2000 I

         5       became general manager of corporate affairs, the specific

         6       relationship with the government would have passed to one

         7       of the people working for me, as opposed to me maintaining

         8       that relationship.  So this is the first I've seen of these

         9       documents, and I certainly - well, I believe it would have

        10       been unlikely that I would have been aware at the time that

        11       these meetings were occurring.

        12

        13       Q.   Thank you.  I'm happy to have those back.

        14

        15       MR AGIUS:   Mr Commissioner, that's the examination of this

        16       witness to the point that I can take it.  We hope that

        17       there are inquiries under way to attempt to locate his

        18       notebooks, which this inquiry does not hold, indeed the

        19       existence of which we were not aware of until he gave his

        20       evidence.  I ask that he not be discharged from his notice.

        21       I understand Mr McConville doesn't have a legal contact, so

        22       could we be sure to have his current address and contact

        23       details, in the event that we might need him back?

        24

        25       THE COMMISSIONER:   Mr Judd, do you wish to ask any

        26       questions?

        27

        28       MR JUDD:   No, sir.  I was about to rise to update on the

        29       whereabouts of notebooks, and the like, if it's a

        30       convenient time.  It first of all appears that we've had no

        31       previous request, but we have made inquiries back in

        32       Melbourne and this is within the government relations

        33       department.  Nothing has been located as yet.  There is

        34       some pessimism as to whether these will be available.  Of

        35       course they may be in archives, and that inquiry will be

        36       made.  Those inquiries of the external archives are being

        37       conducted, so if we get anything more, we'll contact our

        38       friend and let him know.

        39

        40       THE COMMISSIONER:   Thank you.  Does anybody else wish to

        41       ask any questions of Mr McConville?

        42

        43       MR CARTER:   Yes, Commissioner.  There's a couple of

        44       questions on behalf of Mr Snowball.

        45

        46

        47
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         1       <EXAMINATION BY MR CARTER:

         2

         3       Q.   Mr McConville, you're aware that Mr Snowball has given

         4       some evidence already in relation to the so called

         5       "Canadian complaint"?

         6       A.   Yes, I am.

         7

         8       Q.   And essentially that his evidence, in his words, was a

         9       reconstruction based on material available to him?

        10       A.   Yes.

        11

        12       Q.   With that clearly in mind, could I have brought up,

        13       please, AWB.5073.0349, which is also exhibit 121 and 384.

        14       You've been asked questions already about this document.

        15       Could I take you, please, to point 5, which reads - it may

        16       be a little unclear to you:

        17

        18            Bronte confirmed that the UN were asking

        19            for information on the contract clause

        20            above.  She has put this request through to

        21            DFAT in Canberra and DFAT will contact you.

        22

        23       There's no doubt, is there, that what Mr Snowball is

        24       indicating to Mr Emons is that he's been told by Bronte

        25       that DFAT in Canberra will be contacting him - that is,

        26       Mr Emons?

        27       A.   That's correct.  Mr Emons had a, I suppose, quite

        28       direct relationship with the desks in Canberra and quite

        29       regularly, I suppose, dealt with them without necessarily

        30       coming through me.

        31

        32       Q.   You were then asked some questions about the evidence

        33       that Mr Emons gave in camera on 19 December 2005 at

        34       page 76, and thereabouts.  Mr Emons was asked one question

        35       in relation to this point, and it was:

        36

        37            Mr Snowball contemplates that DFAT will

        38            contact you?

        39

        40       His answer was:

        41

        42            Mmm-hmm.

        43

        44       Then he was asked:

        45

        46            Q.  Did that indeed occur?

        47
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         1       His answer was:

         2

         3            A.  I don't recall it, no, but that may

         4            have been...

         5

         6       He goes on to say that there may have been contact with the

         7       government relations people.  With that background in mind,

         8       could I have brought up for the witness, please, document

         9       AWB.0172.0330, which forms part of exhibit 384.  That's a

        10       fax.  Perhaps the witness could be shown the top of the

        11       document as well.  Just stop it there, please.  There's a

        12       handwritten notation in the top right-hand corner:

        13

        14            O.K - make sure Mark is comfortable.

        15

        16       Can I ask you, first of all, in relation to that, is that

        17       your handwriting?

        18       A.   No, that is not.

        19

        20       Q.   We take it that it's a reference to Mark Emons,

        21       obviously?

        22       A.   Yes.

        23

        24       Q.   The document in fact is a four-page facsimile from you

        25       to Tim Snowball attaching the standard terms and

        26       conditions?

        27       A.   Yes.

        28

        29       Q.   Now, the sentence that I want to ask you about,

        30       because my reading of the evidence is that there haven't

        31       been questions asked about this yet, is:

        32

        33            Spoken with Canberra - they are OK with

        34            waiting for Mark's OK.

        35

        36       Can I ask you first of all to comment upon - albeit I

        37       appreciate, witness, that this is reconstruction - what it

        38       is that you would have been conveying to Mr Snowball by

        39       that sentence?

        40       A.   I would think, given my rather scant knowledge of

        41       wheat contracts, that I would have gone to Mark and said,

        42       "Can we have the standard terms and conditions, or the

        43       information that is being requested", and I would have

        44       then, to keep Canberra informed - Canberra being DFAT - let

        45       them know that I'd spoken to Mr Emons and I was waiting for

        46       information to come back, and once he was happy in terms of

        47       providing the information and the form in which I was to
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         1       put that information back to DFAT - whether in a letter or

         2       however I was going to send it back - that then they would

         3       move forward.  So I would think it's waiting for Mr Emons

         4       to, (a), provide the information and then, (b), be

         5       comfortable with the format or the form that I put that

         6       back to Canberra in.

         7

         8       Q.   Now, when you say "they're OK", are you able to, again

         9       under cover of it being a reconstruction, identify who it

        10       is you're talking about?

        11       A.   That would be the Middle East desk in DFAT.

        12

        13       Q.   You've mentioned Mr Bowker.  Did you deal with anyone

        14       else?

        15       A.   Yes, I did.  From memory, I think Mr Bowker headed up

        16       the Middle East desk, and the desk used to consist of

        17       probably four or five staff, so I would have had a working

        18       relationship probably with everyone on that desk.  So it

        19       may have been Mr Bowker, it may have been one of the people

        20       working for him.

        21

        22       Q.   In paragraph 12 of your statement you refer to having

        23       a contract with a "Gai Brodtman".  Is that possibly a

        24       spelling mistake?

        25       A.   No.

        26

        27       Q.   That's a different person from Jane --

        28       A.   Yes, that is a different person, yes.

        29

        30       Q.   Is it fair - I just want to ask you to comment on

        31       this; please say if it's unfair - that what the material

        32       indicates, going back to Mr Snowball's email to Mr Emons

        33       indicating that DFAT would be in contact with him, to the

        34       material that's now being released from DFAT through the

        35       questioning here today but unavailable prior to today, is

        36       that following Canberra being informed - that is not just

        37       DFAT, but other departments - essentially the final call on

        38       what was communicated back was left, with Canberra's

        39       knowledge, with Mark Emons?

        40       A.   Yes, I would say that's fair.

        41

        42       Q.   Now, you've given evidence that Mr Officer had an open

        43       relationship with DFAT?

        44       A.   That's correct.

        45

        46       Q.   And you've given evidence that you have an open

        47       relationship with DFAT?
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         1       A.   That's correct.

         2

         3       Q.   If I may be permitted to put a question at a level of

         4       general abstraction, is it fair to say that, in your mind,

         5       you regarded DFAT, on behalf of the Australian Government,

         6       and you on behalf of the AWB, as being on the same frame?

         7

         8       THE COMMISSIONER:   What do you mean by that?

         9

        10       MR CARTER:   Q.   What I mean by that is that you each were

        11       acting with a common objective; that is, to maximise the

        12       sale of Australian wheat, in this case in Iraq?

        13       A.   I'm not certain of the point you're trying to make,

        14       but I think at the end of the day I approached my role with

        15       maintaining a good and open relationship with DFAT, and

        16       indeed all government departments in Canberra, to make sure

        17       that, you know, they understood where we were at, and

        18       similarly we understood where they were at.  In terms of

        19       the way a business works, a business has a number of

        20       stakeholders and they create the environment in which you

        21       do business, and it's a matter of having relationships with

        22       all of those stakeholders so the business can operate.

        23       Beyond that, you put a form of words to me, but I don't

        24       quite grasp your point.

        25

        26       Q.   It was perhaps the fault of the question.  What I mean

        27       by it is that at all stages you had a very open

        28       relationship with the Australian Government; there was

        29       never any question in your mind of not being fully

        30       transparent.

        31       A.   Not to my mind.  I would say that, given the role that

        32       I occupied, I was very dependent on the quality and the

        33       veracity of the information provided to me by my colleagues

        34       in order to maintain that relationship.  My skill was with

        35       actually having the relationship.  The flow of information

        36       through me was provided, you know, largely by my

        37       colleagues, and I was reliant very much upon them for the

        38       quality and veracity of that information and, indeed, the

        39       timeliness of it as well.

        40

        41       Q.   On this issue - this is my last question, sir - the

        42       material, the documents you've been questioned on indicate

        43       the person you are relying on is Mr Emons.

        44       A.   That's correct.

        45

        46       MR CARTER:   Thank you, sir.

        47
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         1       THE COMMISSIONER:   Is there anything arising?

         2

         3       MR AGIUS:   No.  There is something arising from what my

         4       learned friend Mr Judd said.  If there's any

         5       misunderstanding, it ought to be cleared up.  The inquiry

         6       issued notices requiring the production by AWB of a great

         7       deal of material relevant to the terms of reference.  The

         8       notices are quite specific.  They were issued before

         9       Christmas.  This witness's notes would well and truly have

        10       been caught by that notice.  We have since then from time

        11       to time made specific requests where we have thought there

        12       was material that hasn't been produced, material which,

        13       nonetheless, would have been caught by the primary notice

        14       or notices.  I hope AWB is not sitting back waiting for

        15       specific requests for particular notes or particular

        16       documents, which notes or documents are caught by notices

        17       that have already been issued.

        18

        19            Quite frankly, we would have expected this witness's

        20       notes or notebooks, if they are available, to have been

        21       made available to us.  In the absence of any specific

        22       request, we are relying upon AWB's attendance to their

        23       obligations under the notices and, more importantly, we are

        24       also relying upon various public statements about

        25       cooperation with this inquiry.

        26

        27       MR JUDD:   Commissioner, I'm a little surprised by what my

        28       friend says, for this reason:  true it is that the very

        29       first notice that was issued by this Commission to AWB was

        30       a general one requiring the production of all documents

        31       relating to any matter touching upon the issues concerning

        32       this inquiry by the following Monday, which I think is

        33       three days.  Now, as a matter of practicality, what's

        34       occurred since then, hopefully in the spirit of

        35       cooperation, is that there has been in place a general

        36       understanding that specific notices for the issue and

        37       specific categories of documents would be identified as

        38       those required to be produced and sometimes in order of

        39       priority.

        40

        41            We've been addressing those matters.  When it seemed

        42       obvious to us that documents would be required for a

        43       particular witness, those documents have been identified,

        44       searches made and produced as quickly as possible, even in

        45       the absence of any particular notice from the inquiry.

        46

        47            This witness is not one represented by my instructing
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         1       solicitor.  He's not an employee of the AWB.  It only

         2       recently, as far as we're concerned, came to our notice

         3       that he was giving evidence.  In our submission, there is

         4       no circumstance in which it can be reasonably said that the

         5       AWB should have been looking for and producing his

         6       notebooks until it became obvious to us that, first of all,

         7       he was giving evidence, and, second, there may be an issue

         8       arising in connection with the production of his notebooks.

         9       Indeed, we would have expected, as with other witnesses

        10       when notebooks were required, that specific requests were

        11       made.  So I reject it if there's a criticism by my friend

        12       of the AWB about the non-production of these notebooks.  We

        13       would have expected a specific request had the Commission

        14       thought that the notebooks of this witness might have been

        15       of assistance.

        16

        17       MR AGIUS:   I don't want this to turn into a squabble, but

        18       it is not our understanding that the onus is upon this

        19       inquiry now to require specific documents from the AWB.  We

        20       have from time to time observed gaps in the production.  We

        21       have from time to time, in the expectation that various

        22       witnesses would be called, made specific requests, but we

        23       have never abandoned what is the legal obligation imposed

        24       upon the AWB to produce all relevant documents to this

        25       inquiry.  If there is any misunderstanding about that, then

        26       it ought to be put to rest at this very moment.

        27

        28            We understand that there is upon the AWB an obligation

        29       to produce all relevant documents to this inquiry.  That

        30       obligation arises as a matter of law consequent upon

        31       notices that have been issued.  That is the obligation this

        32       inquiry expects will be observed by the AWB.

        33

        34            If there is any indication that that obligation is not

        35       going to be observed, I will apply for a search warrant to

        36       search the premises of AWB and retrieve the material

        37       ourselves.  At the moment we are operating on the basis

        38       that we are getting cooperation and that the material will

        39       be provided to us.  We are not operating on the basis that

        40       it is for this inquiry to call upon the AWB every time a

        41       witness is going to be called to make sure that the AWB has

        42       complied with its obligations.

        43

        44       THE COMMISSIONER:   If there has been any misunderstanding,

        45       it should now be removed.

        46

        47       MR JUDD:   The threat from my friend, sir, does not go
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         1       unresented, in terms of the application for warrants.  It

         2       is unwarranted and in our submission offensive.  My friend

         3       knows that the process of producing documents from the AWB

         4       is an enormous task.  We've endeavoured to discharge our

         5       obligation.  We do not resile from the fact that our

         6       obligation is an ongoing obligation.  We do not see the

         7       fact that, having produced a particular category of

         8       documents, if others exist, we are in some way relieved

         9       from producing those.  That's not the way we're looking at

        10       our obligations.

        11

        12            However, as a matter of practicality - my friend knows

        13       this perfectly well - in order to discharge the obligation

        14       under the original notice, it would not have been possible,

        15       not only within the time but probably at all within a time

        16       that would meet the obligations, the time constraints of

        17       this Commission.  It's for that reason that we've

        18       endeavoured to have a sensible course, which has been, I

        19       thought, the subject of sensible arrangement between the

        20       parties to ensure that documents were produced as

        21       expeditiously as possible.

        22

        23            We are aware of our obligations and, in our

        24       submission, it is entirely inappropriate to raise at this

        25       stage a threat of the kind my friend does in terrorem

        26       simply because there's some delay in producing documents in

        27       respect of a witness who was not identified as one that

        28       would be called here until just very recently.

        29

        30            It might be said, sir, that had the question of this

        31       witness's notebooks been of some significance when the

        32       statement was being prepared, it's at that occasion that it

        33       might have been raised with us, and we wouldn't be wasting

        34       time here today.

        35

        36       THE COMMISSIONER:   As I said, if there was any

        37       misunderstanding, it's now removed.  The only comment I

        38       would make is that we have now been this inquiry for three

        39       and a half months and I would hope that the process of

        40       discovery would soon be complete.  Yes, Mr Agius.

        41

        42       MR AGIUS:   Might this witness be excused for the time

        43       being, Mr Commissioner.

        44

        45       THE COMMISSIONER:   Thank you, Mr McConville, you're

        46       excused for the time being.  Would you ensure that we have

        47       your address in case you're further needed.  Thank you very
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         1       much.

         2

         3       <THE WITNESS WITHDREW

         4

         5       MR AGIUS:   The next witness is Mr David Johnson.

         6

         7       MR CLELLAND:   I seek authorisation to appear with

         8       Mr Livermore on behalf of Mr Johnson.

         9

        10       THE COMMISSIONER:   Yes, that authorisation is given on the

        11       usual terms.

        12

        13       MR CLELLAND:   If the Commission pleases, the witness has

        14       received a notice to appear in recent times and has even

        15       more recently than that been able to produce a statement

        16       which has been provided to counsel assisting.

        17

        18       THE COMMISSIONER:   Thank you.

        19

        20       <DAVID KINGSLEY JOHNSON, sworn:              [4.04pm]

        21

        22       <EXAMINATION BY MR AGIUS:

        23

        24       MR AGIUS:   Q.   Mr Johnson, might we have your full name,

        25       please?

        26       A.   David Kingsley Johnson.

        27

        28       Q.   Would you confirm you appear here today in answer to a

        29       notice requiring your attendance?

        30       A.   Yes.

        31

        32       Q.   We have a statement from you, Mr Johnson,

        33       WST.0018.0002.  I wonder if you'd just look at the fourth

        34       line.  Is that a typing error?  Should the "2001" at the

        35       beginning of the fourth line be "1991"?

        36       A.   It should, yes.

        37

        38       Q.   And the last page of the statement as we have it is

        39       0007.  Is that a copy of your statement, Mr Johnson?

        40       A.   It is.

        41

        42       Q.   Are the contents of it true and correct to the best of

        43       your knowledge and belief?

        44       A.   They are.

        45

        46       MR AGIUS:   I tender it, Mr Commissioner.

        47
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         1       EXHIBIT #490 STATEMENT OF DAVID KINGSLEY JOHNSON

         2       BARCODED WST.0018.0002

         3

         4       MR AGIUS:   Q.   Mr Johnson, I'm going to endeavour to

         5       complete your examination this afternoon as best we can.  I

         6       understand you haven't come prepared to stay overnight.  I

         7       don't want to inconvenience you.  We may need to get you

         8       back.  Can I start with what you have to say about the

         9       Tigris matter --

        10       A.   Mmm-hmm.

        11

        12       Q.   -- commencing at paragraph 8 of your statement.  I'll

        13       see if we can provide you with a copy of that.  This is

        14       page 0003.  Just for ease of reference, I'll pass you a

        15       hard copy.

        16       A.   Thank you.  You refer there to the document which we

        17       have as exhibit 23, and we might bring it up,

        18       AWB.0129.0116.  This is a memorandum from Mr Long to the

        19       CRRC committee members and, in addition, it's directed to

        20       you, as manager of the national pool.  Can I just make some

        21       observations about this memo with you.  On the first page,

        22       will you agree with me that the relationship between Tigris

        23       Petroleum, or BHP, and the IGB is one of creditor and

        24       debtor - this document speaks of --

        25       A.   Yes, it does.

        26

        27       Q.   -- a relationship of debt?

        28       A.   Correct.

        29

        30       Q.   It makes no reference to commission?

        31       A.   No.

        32

        33       Q.   And it makes no reference to any obligation upon the

        34       AWB to pay Tigris any money on account of any work or

        35       anything at all that was done by Tigris Petroleum to assist

        36       the AWB?

        37       A.   No, it doesn't.

        38

        39       Q.   What do you say about this document?  To the best of

        40       your recollection, did you receive it?

        41       A.   I don't recall receiving it, but I have no reason to

        42       believe that I wouldn't have received it and read it.

        43

        44       Q.   There's a handwritten notation on it "6/5/04 received

        45       from Terry Aucher".  Do you recognise that handwriting?

        46       A.   No, I don't.

        47
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         1       Q.   You say in your statement:

         2

         3            I have no recollection of ever having seen

         4            such a legal advice --

         5

         6       and there you're referring to the legal advice that is

         7       referred to on the second page of this memo, 0117?

         8       A.   Correct.

         9

        10       Q.   You go on to say:

        11

        12             -- and have found no reference to such an

        13            advice in my notebooks, emails or in my

        14            review of the minutes of the CRRC meeting

        15            of 19 September 2002 and subsequent CRRC

        16            meetings.

        17

        18       Have you seen minutes of a CRRC meeting of 19 September

        19       2002?

        20       A.   I think I requested from the chief risk officer all of

        21       the minutes from the CRRC from that date, and that

        22       particular minute of that meeting we're missing.

        23

        24       Q.   So where you refer to minutes of the CRRC meeting of

        25       19 September in your statement, would you say that's an

        26       error, that you haven't in fact seen any minutes of that

        27       meeting?

        28       A.   True, that is an error.  I haven't seen the minutes of

        29       that meeting.

        30

        31       Q.   If it gives you any peace of mind, Mr Johnson, we've

        32       not seen them either, but have you ever seen them?

        33       A.   No, not at that date.  I received copies of the

        34       minutes of six weeks of CRRC meetings from the previous

        35       week.

        36

        37       Q.   The next document that we have following this matter

        38       of the Tigris debt is exhibit 194, AWB.0129.0169.  You see

        39       there are two references in that document, one concerning

        40       the iron powder rebate of US$6 a metric tonne --

        41       A.   Yes.

        42

        43       Q.   -- and the reference to the minister has asked for

        44       repayments through the inland transport mechanism --

        45       A.   Mmm-hmm.

        46

        47       Q.   -- and the second, the Tigris debt, which had cabinet
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         1       approval and the final amount was to be agreed.  This was

         2       an email sent to you by Mr Whitwell on 7 November.  Did you

         3       read it?

         4       A.   I don't specifically recall receiving it, but once

         5       again I've got no reason to believe that I wouldn't have

         6       received it and read it.

         7

         8       Q.   You say in your statement:

         9

        10            If I had read these documents --

        11

        12       and you're referring to this email and the attached trip

        13       report --

        14

        15            it would have been for the purpose of

        16            looking for any issues that would have had

        17            an impact on the net free on board contract

        18            price --

        19

        20       That's at paragraph 9, 0004.  What was your understanding

        21       as to who had responsibility for paying the iron powder

        22       rebate --

        23       A.   Well --

        24

        25       Q.   -- within AWB?  Was it to be AWB Limited or was it to

        26       be AWB International?

        27       A.   The actual dollars would come from AWB International,

        28       being the pool.  So I would clearly have had interest as to

        29       the quantum of that quality claim.

        30

        31       Q.   So if you had read this email, may we not take it that

        32       you would have had interest in the third dot point, which

        33       speaks specifically of the iron powder rebate?

        34       A.   More so the quantum of the dollars, and at that

        35       particular time which pool that money would come from,

        36       because at that point in time we had two pools in effect

        37       open, the 2001-2002 pool and 2002-2003 pool.

        38

        39       Q.   Both under your control?

        40       A.   Yes.

        41

        42       Q.   Either way, AWBI would have to meet that payment?

        43       A.   Yes.

        44

        45       Q.   So you would have been interested to read that this

        46       payment had to be made?

        47       A.   Yes.
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         1

         2       Q.   Surely you would have read the next sentence:

         3

         4            The minister has asked for repayment

         5            through the inland transport mechanism.

         6

         7       A.   As I said, my interest in, in effect, accounting for

         8       what is growers' money is more of quantum, not necessarily

         9       the method of payment.

        10

        11       Q.   Well, who had responsibility for looking after the

        12       method of the repayment of the iron powder rebate?

        13       A.   Well, that was an issue that was being, I suppose,

        14       discussed within IS&M, the sales and marketing team, who

        15       had the relationship with the customer.

        16

        17       Q.   Not something you would have taken any interest in at

        18       all?

        19       A.   Yes, I would have taken interest in it, but, as I

        20       said, my interest was more in the quantum of dollars in the

        21       pool than the payment mechanism itself.

        22

        23       Q.   Your interest might have been more in the quantum, but

        24       that is not to say that you wouldn't have had any interest

        25       in the mechanism, is it?

        26       A.   No.

        27

        28       Q.   In fact, our records would indicate that you received

        29       this email twice, once on 7/11/2002 and again on

        30       11/11/2002, AWB.0129.0176.

        31       A.   Sir, I suggest on the 11th - the second time it was an

        32       attempt to forward that email to David Johnstone, the chief

        33       risk officer, not myself.  We would quite frequently get

        34       mixed up.

        35

        36       Q.   So on this occasion --

        37       A.   Because I've already received it the first time.

        38

        39       Q.   -- although the email was sent to you, you believe it

        40       was intended for somebody else?

        41       A.   Yes, as it was also copied to Annette Bury, who is

        42       within David Johnstone's group and is involved in insurance

        43       matters.

        44

        45       Q.   Nonetheless, it seems to indicate that you were to

        46       receive the email twice?

        47       A.   Yes.
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         1

         2       Q.   Not that you would necessarily have read it twice, I

         3       suppose?

         4       A.   No.

         5

         6       Q.   If we go to exhibit 340, AWB.0147.0092, this is an

         7       email to you of 12 December from Nigel Edmonds-Wilson.  He

         8       includes at the top of the email:

         9

        10            ...this has been sent to a reduced list due

        11            to the nature of the Tigris Petroleum

        12            issue.  Please treat as Private &

        13            Confidential and not for further

        14            distribution.

        15

        16       What did that mean to you?

        17       A.   It didn't necessarily - it didn't necessarily unnerve

        18       me at the time.  I mean, it's a standard sales confirmation

        19       from IS&M.

        20

        21       Q.   But you hadn't seen too many standard confirmations

        22       from IS&M which referred to a Tigris Petroleum issue --

        23       A.   No.

        24

        25       Q.   -- and a deliberately reduced list of publication?

        26       A.   No, that's correct.

        27

        28       Q.   What was your understanding as at December 2002 of any

        29       matters associated with the Tigris Petroleum issue that

        30       ought to have been treated as confidential and private?

        31       A.   I've got no reason to understand why that would be

        32       there, that it needed to be kept private and confidential.

        33

        34       Q.   You would have been aware from this email that there

        35       was a plan afoot - and, indeed, a contract had been agreed

        36       upon the basis - that the Tigris debt was going to be

        37       recouped by building into the contract price 8.40 Euros per

        38       metric tonne?

        39       A.   Based upon this confirmation, yes.

        40

        41       Q.   What did you think about that?

        42       A.   It still didn't raise any red lights for me, because

        43       my understanding was that had no impact on the net FOB

        44       return that would be reflected back to growers.

        45

        46       Q.   It had no impact on the net FOB price of the wheat,

        47       but --
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         1       A.   Correct.

         2

         3       Q.   -- it had an impact on the way in which the contract

         4       had been constructed, did it not?

         5       A.   It was an addendum, I suppose, to the normal contract,

         6       yes.

         7

         8       Q.   Well, it meant that the contract price as reflected on

         9       the face of the contract would include a hidden debt

        10       recovery amount of money.

        11       A.   Which at that point in time I understood would go

        12       through the UN approval process.

        13

        14       Q.   How would the UN ever have had any indication that the

        15       contract price, which is referred to total free in truck,

        16       included an amount on account of a debt from 1996?

        17       A.   Well, I never particularly saw the contracts and how

        18       they were presented to the UN, so I can only take what was

        19       presented in that sales confirmation.

        20

        21       Q.   But wasn't that the whole point of having this marked

        22       "private and confidential", that this was an effort to keep

        23       secret and confidential the fact that the Tigris debt had

        24       been built in to the contract price?

        25

        26       MR CLELLAND:   With respect, that might be the argument,

        27       Commissioner, but that's not the evidence from this

        28       witness.

        29

        30       THE COMMISSIONER:   That's what it says on the document.

        31       It says "due to the nature of the Tigris Petroleum issue".

        32       I'll allow the question.

        33

        34       MR AGIUS:   Q.   Wasn't that the whole point of having this

        35       marked private and confidential?

        36       A.   No, I can't explain why it has "private and

        37       confidential" there.

        38

        39       THE COMMISSIONER:   Q.   It tells you on the top, in bold

        40       letters.

        41       A.   I have no reason for that - I mean, at that time I had

        42       no reason to believe why that information was private and

        43       confidential.

        44

        45       MR AGIUS:   Q.   What, this came as a surprise to you to

        46       find that it was private and confidential due to the nature

        47       of the Tigris Petroleum issue?
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         1       A.   Absolutely.  As I said, it didn't concern me at the

         2       time.

         3

         4       Q.   Why, for that reason alone, didn't it concern you?

         5       You might have been interested in the FOB price, but why

         6       wouldn't you be interested in this, given that the contract

         7       price had been inflated?

         8       A.   Because I understood that it would go through the

         9       normal approval process, as all Iraq contracts did at that

        10       stage.

        11

        12       Q.   Well, what was your expectation then?  What did you

        13       expect your colleagues at the AWB to do in relation to

        14       gaining the UN approval for that component of this amount

        15       that related to the Tigris debt?

        16       A.   Sir, as I said, I was never involved in seeing a

        17       full-form sales contract and what information was forwarded

        18       to the UN, so I assumed that the process - the normal

        19       process of contract approval would take course.

        20

        21       Q.   Well, what did you expect would happen?  Did you

        22       expect that the UN would be informed that this contract

        23       included a component in the contract price to cover the

        24       Tigris debt?

        25       A.   I assumed as it was on the confirmation there, that,

        26       yes, it would have some recognition of that.

        27

        28       Q.   So you assumed that the UN would be notified?

        29       A.   Yes.

        30

        31       Q.   Were you surprised when you found out that it wasn't?

        32       A.   Yes, it did surprise me, yes.

        33

        34       Q.   When did you find that out?

        35       A.   That's something that I've been trying to recall in

        36       the last week and I can't specifically recollect the time

        37       when I became aware of that.

        38

        39       Q.   Was it before 25 October 2005?

        40       A.   Yes.

        41

        42       Q.   When you found that out, did you bring that to

        43       anybody's attention?

        44       A.   No.

        45

        46       Q.   Why not?

        47       A.   As - this contract had undergone probably two



            .2/3/06 (38)               3818     D K JOHNSON (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       renegotiations from its original form prior to it being

         2       executed, and at that point in time the Oil-for-Food

         3       Program was over.

         4

         5       Q.   And what was the consequence in your mind of those two

         6       factors?

         7       A.   That it was not a matter of significance.

         8

         9       Q.   What was not a matter of significance, the fact that

        10       the contracts had been sent to the UN without the Tigris

        11       debt having been identified and that the contracts had been

        12       approved by the UN?

        13       A.   Yes, because they had been subsequently renegotiated

        14       on two occasions.

        15

        16       Q.   So the fact that the first approval had been obtained

        17       without the UN having been told about the inflation of the

        18       price was no longer an issue in your mind because the

        19       contracts were later renegotiated?

        20       A.   Correct.

        21

        22       Q.   Even though the UN had given an approval on a false

        23       basis?

        24       A.   Well, as I say, I was unaware on what information

        25       originally went to the UN to get approval.

        26

        27       Q.   Do you know that the UN was never apprised of the

        28       inclusion of the Tigris debt in these contracts at either

        29       of the renegotiations?

        30       A.   No, I don't believe so.

        31

        32       Q.   Again, did you have an expectation that at either of

        33       the renegotiations the UN or the Iraqi authorities would be

        34       informed that the contracts included an inflated price to

        35       cover the Tigris debt?

        36

        37       MR CLELLAND:   Could Mr Agius specify what time period he's

        38       referring to, Commissioner?

        39

        40       MR AGIUS:   Q.   Well, at any time did you have an

        41       expectation --

        42       A.   Well, the first renegotiation was with the World Food

        43       Programme and the second renegotiation was with the Iraqi

        44       authorities, who it was my understanding approved of the

        45       payment, approved of the agreement.

        46

        47       THE COMMISSIONER:   Q.   2003 you're speaking about.
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         1       A.   Yes.

         2

         3       MR AGIUS:   Q.   So your understanding was that the

         4       post Saddam Hussein regime approved of the payment of the

         5       Tigris debt through inflating the price of wheat as

         6       disclosed in these contracts?

         7       A.   No, the original regime when the contracts were

         8       negotiated, it was my understanding, approved of this

         9       transaction.

        10

        11       Q.   Yes, we know that; otherwise it wouldn't have been in

        12       the contract.

        13       A.   Correct.

        14

        15       Q.   But I was asking you about the two occasions when you

        16       say these contracts were renegotiated.

        17       A.   No, I wasn't aware of the Iraqi regime's understanding

        18       at that point in time.

        19

        20       Q.   So were you aware that the inclusion of the Tigris

        21       debt in the price of the wheat disclosed on the face of

        22       these contracts was not disclosed during either of the

        23       renegotiation processes?

        24       A.   No, I wasn't aware of that.

        25

        26       Q.   You assumed that it would have been, did you?

        27       A.   That's a difficult question to answer, given that

        28       you're dealing with different counter parties - not counter

        29       parties, different bodies to the original body that put on

        30       the contract.

        31

        32       Q.   You said that one of the reasons why you didn't bring

        33       it to notice - that is, that this Tigris debt had not been

        34       disclosed to the UN - was because the contracts had been

        35       renegotiated twice.  How is that a valid reason for not

        36       bringing the inflation of the contracts to notice, unless

        37       you were aware that at either of the renegotiations it had

        38       been brought to notice?

        39       A.   I suppose I was acting on the belief that, because the

        40       Iraqis approved the transaction in the first instance,

        41       there was no need for further notification of that point,

        42       and I wasn't personally involved in the direct negotiation

        43       with either the World Food Programme or the CPA.

        44

        45       Q.   Did you have any discussions with anybody at the AWB

        46       about that process of reasoning and your belief that

        47       because the Iraqis had approved the transaction in the
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         1       first instance there was no need for further notification

         2       of that point after March of 2003?

         3       A.   No, I didn't.

         4

         5       THE COMMISSIONER:   Q.   Did you ever convey your knowledge

         6       to what became known as Project Rose?

         7       A.   No, I had no input into Project Rose.

         8

         9       MR AGIUS:   Q.   Could we go to exhibit 33, AWB.5016.0115.

        10       This was an email from Mr Whitwell to you of 31 January

        11       2003 --

        12       A.   Yes.

        13

        14       Q.   -- forwarding Darryl Hockey's email to him?

        15       A.   Yes.

        16

        17       Q.   We're not permitted to know, and we don't wish to

        18       know, on that basis, what's in the blacked out area - no

        19       doubt you have that knowledge, and I don't want you to

        20       disclose it; do you understand?

        21       A.   Yes.

        22

        23       Q.   Can I ask you:  were you ever consulted as to what the

        24       attitude of the pool was to the way in which the iron

        25       filings claim ought to be dealt with?

        26       A.   I believe Chris Whitwell asked for the pool's opinion

        27       of the legal advice obtained to that matter.

        28

        29       Q.   Sorry, I don't follow that.  You believe that Chris

        30       Whitwell asked for the pool's opinion of the legal advice?

        31       A.   Correct.

        32

        33       Q.   Is that the pool's opinion of the legal advice which

        34       is blacked out in this email?

        35       A.   No, that's the legal advice.

        36

        37       Q.   No, no, did Mr Whitwell ask the pool's opinion of the

        38       advice which we can't see in this email?

        39       A.   Correct.

        40

        41       Q.   To whom did he direct that inquiry?

        42       A.   To me.

        43

        44       Q.   What, was this an inquiry as to whether you agreed

        45       with the legal advice?

        46       A.   Yes - my opinion on the legal advice.

        47
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         1       THE COMMISSIONER:   Q.   Were you qualified to express an

         2       opinion?

         3       A.   Absolutely not.

         4

         5       MR AGIUS:   Q.   Did you tell him that?

         6       A.   Not directly, but in this matter there was no way I

         7       was going to have any opinion that was contrary to what our

         8       legal advice was, because I wasn't qualified to do so.

         9

        10       Q.   So what was the conversation, just so we understand

        11       what it was Mr Whitwell asked of you.  Please don't reveal

        12       the content of the legal advice.

        13       A.   No.  He sent me an email saying what is the pool's

        14       opinion of this legal advice - from memory, that was what

        15       the email stated.

        16

        17       Q.   I'm not sure I'm aware of that email, Mr Johnson.  Can

        18       you assist me?  Have you seen it?

        19       A.   In the last two days, yes, going through documents.

        20       It was a short, one-line email forwarding the legal advice

        21       on to me and asking for my opinion, or the pool's opinion

        22       on that advice.

        23

        24       Q.   I'm just wondering whether you have in mind a

        25       different matter.

        26       A.   No.

        27

        28       THE COMMISSIONER:   Do you have this, Mr Clelland?

        29

        30       MR CLELLAND:   I'm just wondering - we were provided with a

        31       folder of documents.  Perhaps Mr Johnson could be asked

        32       whether it was in that folder that was provided by the

        33       Commission, or he's thinking of a document that wasn't in

        34       that folder.

        35

        36       MR AGIUS:   Q.   I won't repeat that, but can you respond

        37       to that?

        38       A.   No, it wasn't in the folder supplied by the

        39       Commission.

        40

        41       THE COMMISSIONER:   Q.   Who has it?  Somebody has it.

        42       A.   Well, it was in the broader search of documents on my

        43       emails or emails that I had received that I saw in the last

        44       two days.

        45

        46       MR AGIUS:   Q.   About this time?

        47       A.   Yes.
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         1

         2       Q.   So about the end of January 2003?

         3       A.   Yes.

         4

         5       MR AGIUS:   Well, we'll use our endeavours to search the

         6       database that we have of AWB records, but if there is a

         7       copy in the hearing room, it would assist if we could see

         8       it.

         9

        10       MR CLELLAND:   Commissioner, I'm just having some inquiries

        11       made.  It may be that we can turn it up, if we're given a

        12       couple of minutes.  It may be that Mr Johnson can actually

        13       look at it.

        14

        15       MR AGIUS:   Q.   So it was an email from Mr Whitwell to

        16       you?

        17       A.   Yes.

        18

        19       Q.   Can you recall any more about it?  It will help us

        20       search?

        21       A.   It was pretty simple.  It was just forwarding on the

        22       same legal advice that's blacked out here in one line

        23       stating "What is the pool's opinion of this legal advice".

        24

        25       Q.   It may be that we don't have it because of a claim for

        26       legal professional privilege.  Did you offer a written

        27       view?

        28       A.   No, I didn't.

        29

        30       Q.   Did you speak to him?

        31       A.   Not that I can recollect.

        32

        33       Q.   So what happened to his question?  Was it answered?

        34       A.   Not from the pool that I can recollect.

        35

        36       Q.   So you, and to the best of your knowledge Sarah

        37       Scales, never expressed an opinion to Mr Whitwell on

        38       whether or not you agreed with or accepted the legal advice

        39       that's in this email?

        40       A.   No, I can't - I can't remember us responding, or

        41       certainly me responding to Mr Whitwell.

        42

        43       Q.   So you say to the best of your recollection you didn't

        44       respond?

        45       A.   Correct.

        46

        47       Q.   Either in writing or verbally?
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         1       A.   Correct.

         2

         3       Q.   To the best of your recollection, did Ms Scales

         4       respond?

         5

         6       MR FORREST:   Commissioner, I object.  Until we actually

         7       find the email, we don't know whether Sarah Scales was a

         8       recipient of the advice or able to offer her advice.

         9

        10       THE COMMISSIONER:   Yes, but that doesn't affect the

        11       integrity of the question.  I'll allow the question.

        12

        13       THE WITNESS:   I'm unaware of whether Sarah responded,

        14       because I - we'll wait for the document, but I don't

        15       believe she was copied on it.

        16

        17       THE COMMISSIONER:   Q.   Did you speak to Ms Scales about

        18       it?

        19       A.   No, not that I can recall.

        20

        21       MR AGIUS:   Q.   Can I bring you to exhibit 32, whilst we

        22       look for that email, AWB.0188.0047.  This is a document

        23       that you've seen before, Mr Johnson?

        24       A.   Yes.

        25

        26       Q.   I don't want to rush you, if you want to take a moment

        27       to read the whole of the document again, please let me

        28       know, but, in the interests of time, I just want to go to

        29       the first portion that I want to ask you about, which is on

        30       the third page, 0049.  The first dot point at the top of

        31       the page, the first full dot point, reads:

        32

        33            IS&M feel strongly that a failure to repay

        34            the IGB as discussed will lead to serious

        35            consequences for AWBs relationship with the

        36            IGB.  IS&M also believe that failure to

        37            refund this agreed debt in this way would

        38            have serious implications for the execution

        39            of the new contracts.  AWBI are aware of

        40            all the issues laid out above and in light

        41            of the commercial imperative of this

        42            situation agree with the recommendation as

        43            laid out below.

        44

        45       Were you aware of all of the issues laid out in this

        46       memorandum above this passage - that is, all of the issues

        47       laid out on the first and second page?
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         1       A.   Could I see a full copy of that?

         2

         3       Q.   Yes, please do.  We'll go back to 0047.  When you get

         4       to the bottom of the first page, if you indicate, the

         5       monitor will turn the page for you.

         6

         7       MR CLELLAND:   Commissioner, just while the witness reads

         8       through the document, I'm informed that there is not a copy

         9       of the email available in the hearing room, but those

        10       instructing me are confident that it can be produced when

        11       the Commission rises today.

        12

        13       THE COMMISSIONER:   Thank you.

        14

        15       MR AGIUS:   Those assisting me, Mr Commissioner, have

        16       exercised technical skill and discovered such a document.

        17       However, I think my friend Mr Judd will probably want to

        18       claim legal professional privilege in relation to a portion

        19       of it.  We found this in the electronic database.  I wonder

        20       if I could pass it to Mr Judd.

        21

        22       MR JUDD:   We'll produce an edited version, sir.  It's

        23       another iteration of a document containing the advice

        24       that's been deleted from these other documents, so that if

        25       we can be given an opportunity to do that.  I'm happy if my

        26       friend proceeds on the basis that he has the email dated

        27       24 January 2003 from Mr Whitwell to Mr Johnson which reads

        28       "For your consideration, would you mind emailing me your

        29       opinion for next Wednesday if poss.  Thanks, Chris", and

        30       set out thereunder is the memorandum from Jess Lyons, the

        31       legal officer, providing the advice to Mr Whitwell.

        32

        33       MR AGIUS:   I've just marked up a copy.  I wonder if I

        34       could pass that to my friend, with his agreement, in which

        35       case we'll produce an edited version.

        36

        37       MR JUDD:   Thank you.

        38

        39       MR AGIUS:   Are you content with that?

        40

        41       MR JUDD:   I'm content with that.

        42

        43       MR AGIUS:   I will tender a document which reflects the

        44       agreement between my learned friend and myself in respect

        45       of the ambit of the claim.  For the moment --

        46

        47       THE COMMISSIONER:   Being an edited version of what?
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         1

         2       MR AGIUS:   An edited version of two pages, AWB.5016.0093

         3       and 0094, being an email from Mr Whitwell to Mr Johnson of

         4       Friday, 24 January 2003, forwarding for his consideration

         5       an email from Jessica Lyons of the same date.

         6

         7       THE COMMISSIONER:   Yes.

         8

         9       MR AGIUS:   Might that be marked as an exhibit, and there

        10       be a non-publication order?

        11

        12       THE COMMISSIONER:   I'll mark that as exhibit 491.  Once

        13       it's edited, it can be published.

        14

        15       EXHIBIT #491 EDITED VERSION OF TWO PAGES BEING AN EMAIL

        16       FROM MR WHITWELL TO MR JOHNSON OF FRIDAY, 24/1/2003,

        17       FORWARDING FOR HIS CONSIDERATION AN EMAIL FROM JESSICA

        18       LYONS OF THE SAME DATE, BARCODED AWB.5016.0093-0094

        19

        20       MR AGIUS:   Q.   We've been merrily working away here,

        21       Mr Johnson.  Have you had a chance to work through the

        22       email?

        23       A.   Yes.

        24

        25       Q.   We'll get back to my question.  Were you aware of all

        26       of the issues laid out above the first full dot point in

        27       this memorandum as at 7 February?

        28       A.   Probably at a high level.  I wouldn't say that I,

        29       because it does contain issues relating to the UN

        30       resolution and the legal details - that I was necessarily

        31       intricate in all of that detail.

        32

        33       Q.   Was it an accurate statement to make to say that, in

        34       the light of the commercial imperative of this situation,

        35       you agreed with the recommendation as set out below, and

        36       you'll see the recommendation set out under the word

        37       "Actions", and it includes the three dot points.

        38       A.   I think it's fair to say that the pool's view was that

        39       there was no rush in repaying this quality claim, that we

        40       didn't think it was a genuine quality claim, and at that

        41       time there was a high probability of war breaking out and

        42       this contract not being executed in its current form.

        43

        44       Q.   Having said that, could I ask you, with reference to

        45       what's said here in this dot point, did you agree, in the

        46       light of the commercial imperative of the situation, with

        47       the recommendation as laid out below?
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         1       A.   I don't recall and have no documentation to say that I

         2       agreed to that memo.

         3

         4       Q.   Do you have any recollection of agreeing to it?

         5       A.   No, not at this stage.

         6

         7       Q.   Did you disagree with it?

         8       A.   As I said previously, the pool's interest was more in

         9       the quantum of dollars, not necessarily the method of

        10       payment.  We relied on international sales and marketing,

        11       having a relationship with the IGB, and the associated

        12       legal advice that had been provided to look at the method

        13       of payment.

        14

        15       Q.   Did you disagree with it?  Did you disagree with the

        16       recommendation?

        17       A.   I don't recall that I necessarily had a strong view on

        18       the recommendation.

        19

        20       Q.   The memo goes on to say in bold type:

        21

        22            They do however insist that the Managing

        23            Director is appraised of the situation.

        24

        25       Had you insisted that the managing director be apprised of

        26       the situation?

        27       A.   I can't recollect making that recommendation, so I

        28       can't take credit for that statement.

        29

        30       Q.   So do you say, to the best of your recollection, you

        31       did not?

        32       A.   Yes.

        33

        34       Q.   We asked Ms Scales about these two sentences, as to

        35       whether she had agreed with the recommendation as laid out

        36       and as to whether she had insisted that the managing

        37       director is apprised of the situation.  My recollection is

        38       that she said no to each of those questions.  That is the

        39       substance of her evidence.  If you didn't agree and if you

        40       didn't insist, and if she didn't agree and she didn't

        41       insist, then who else at AWBI can you think of might this

        42       memo be referring to?

        43       A.   I'd suggest that there was no-one else who would have

        44       made such a statement, it wasn't her and it wasn't me, and

        45       I can't recall insisting on that occurring - not to say

        46       that I didn't, but I can't recall making that

        47       recommendation.



            .2/3/06 (38)               3827     D K JOHNSON (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1

         2       Q.   To the best of your recollection, you say you didn't

         3       make that recommendation, don't you?

         4       A.   Correct.

         5

         6       Q.   Not recommendation; you say you didn't insist that the

         7       managing director be apprised of the situation.

         8

         9       MR CLELLAND:   I don't think that's quite right.  I think

        10       the witness is talking about his recollection and the best

        11       of his recollection; I don't think he --

        12

        13       MR AGIUS:   Q.   That's what I said:  to the best of your

        14       recollection, you say that you didn't insist that the

        15       managing director be apprised of the situation?

        16       A.   That's right, I can't recall insisting on that fact.

        17

        18       Q.   And you say that you didn't have a strong view one way

        19       or the other as to whether the recommendations set out in

        20       this memo be approved?

        21       A.   That's right.

        22

        23       Q.   Well, Mr Johnson, when you received this memo, did you

        24       speak to Mr Whitwell, Mr Geary or Mr Long and indicate to

        25       them that, so far as you were concerned, you didn't accept

        26       those three lines in this dot point?

        27       A.   Not that I recall.

        28

        29       Q.   Why not?

        30       A.   Well, as I said, the pool's interested in the quantum

        31       of dollars, not necessarily in the methodology of paying a

        32       quality claim, and at that point in time I think everyone

        33       was of the consensus that war was going to break out and

        34       this contract would not be executed in its current form.

        35

        36       Q.   This memo was representing your view and the view of

        37       Ms Scales, as representatives of AWBI; would you agree with

        38       that - that's what it set out to do?

        39       A.   Well, it set out a course of recommendations to go to

        40       Peter Geary, if I remember.

        41

        42       Q.   Let me put it another way:  Mr Geary was asked to

        43       approve some recommendations which had been recommended by

        44       Mr Long, and one of the things that he was told, when asked

        45       to approve the recommendations, was:

        46

        47            AWBI are aware of all the issues laid out
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         1            above and in light of the commercial

         2            imperative of this situation agree with the

         3            recommendation as laid out below.  They do

         4            however insist that the Managing Director

         5            is appraised of the situation.

         6

         7       On the state of your recollection, Mr Geary was being

         8       misled, was he not?

         9       A.   Because it's portraying that AWBI approves of these

        10       recommendations?  Is that what you're saying?

        11

        12       Q.   Because it says what it does about AWBI's attitude?

        13       A.   Well, as I said, I was aware at a high level of the

        14       issues at hand, but I would always rely on international

        15       sales and marketing, and in this instance, because of the

        16       fact that it was talking about repayment or a quality claim

        17       repayment, to the legal advice pertaining to that to be of

        18       more importance than my personal view.

        19

        20       Q.   So what's the answer to my question?  Given the state

        21       of your recollection of events, and on the basis of what

        22       you remember, do you agree that Mr Geary was being misled

        23       as to the position of AWBI?

        24       A.   That's hard to say.

        25

        26       Q.   I would suggest it follows from your evidence as night

        27       follows day; what do you say to that?

        28

        29       MR FORREST:   Mr Commissioner, I object to that.  In my

        30       submission, this witness has always qualified his position

        31       by saying "to the best of my recollection".  He has never

        32       offered a complete recall or a definitive response to the

        33       question.  Now, I appreciate my learned friend's question

        34       is qualified "to the best of your recollection", "we can

        35       rely on your recollection", et cetera, but in my submission

        36       it is of little assistance for this witness, when this

        37       witness places such a qualification on his evidence, to

        38       then use that combined with similarly qualified Scales

        39       evidence to suggest Mr Geary has been misled.

        40

        41       MR AGIUS:   Might I inquire as to in whose interests that

        42       objection is made?

        43

        44       MR FORREST:   That objection is made on behalf of

        45       Ms Scales.

        46

        47       THE COMMISSIONER:   I'll allow the question.
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         1

         2       MR AGIUS:   Q.   Can we have an answer?

         3       A.   I think to say being misled is a strong description of

         4       the memo.  I was certainly - as I said, I was certainly

         5       aware at a high level of the issues.  I didn't have a

         6       strong view as to the recommendations and therefore I was

         7       always willing to act on legal advice provided in the

         8       recommendation.

         9

        10       Q.   But you never had any insistence that the managing

        11       director be apprised of the situation?

        12       A.   Not that I can recall, no.

        13

        14       Q.   And you were prepared to rely upon the IS&M view, were

        15       you?

        16       A.   Yes.

        17

        18       Q.   Which was that the debt was to be repaid directly to

        19       Alia transport in Jordan in instalments?

        20       A.   Well, as I also stated, the general opinion was that

        21       this contract would not be executed in its current fashion

        22       due to the fact that war was imminent, and at that point in

        23       time we were slowing down shipments of the existing

        24       contract to Iraq for that very point, so there was great

        25       concern about whether - the state of these contracts.

        26

        27       Q.   Mr Johnson, you understand, don't you, that the

        28       proposal was that the contracts go forward to the UN for

        29       approval?

        30       A.   Yes.

        31

        32       Q.   That after the contracts were approved, and after an

        33       LC was in place - that is, a letter of credit in

        34       place - and only after then would the Australian Government

        35       be informed?

        36       A.   Yes.

        37

        38       Q.   Do you say that you agreed with that course of action?

        39       A.   I say I didn't have a strong opinion of that course of

        40       action.

        41

        42       Q.   Did you disagree with it?

        43       A.   No, I didn't disagree.

        44

        45       Q.   So then you knew that the plan was that the money to

        46       repay the debt would be paid directly to Alia transport in

        47       Jordan in instalments, according to this plan?
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         1       A.   According to that plan, but, as I said, that

         2       plan - the probability of that plan being executed was

         3       minute at that point in time.

         4

         5       Q.   And you knew, didn't you, then, that Alia transport

         6       was a conduit for payments of money to the Iraq regime?

         7       A.   No, I did not.

         8

         9       Q.   You knew that others at AWB believed that Alia

        10       transport could be used as a conduit for the payment of

        11       money to the Iraqi regime, didn't you?

        12       A.   No, I did not.

        13

        14       Q.   Wasn't that part and parcel of the suggestion, that

        15       the method of repaying the money or settling the debt for

        16       the iron filings claim, being to pay it to the Iraqis

        17       through Alia transport - wasn't that part and parcel of

        18       this whole recommendation?

        19       A.   No, I believe the wording was that it was to be in

        20       addition to inland transport.

        21

        22       Q.   I didn't mention inland transport.

        23       A.   Sorry, in addition to inland transport payments made

        24       to Alia.

        25

        26       Q.   It was to be paid to the Iraqis via Alia transport.

        27       Isn't that what this memorandum suggests?

        28       A.   Yes, it does.

        29

        30       Q.   And that's something that you were aware of, then?

        31       A.   I wasn't aware that payments to Alia transport went

        32       elsewhere.

        33

        34       Q.   You were aware that Alia transport could be used as a

        35       conduit for payments to the Iraqis?

        36       A.   No, I wasn't aware of that.

        37

        38       Q.   Isn't that what this memorandum spells out?  If we go

        39       back to the first page, 0047, and the paragraph above the

        40       word "Issues":

        41

        42            However, in discussion with the Minister of

        43            Trade he has continually insisted on

        44            repayment directly as an addition to the

        45            inland transport and said that this was his

        46            understanding of the agreement with Andrew

        47            Lindberg...
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         1

         2       And then, under "Issues":

         3

         4            Possible implications for AWB on a

         5            corporate governance basis ie/direct

         6            payment to a company with links to the

         7            Iraqi regime may be construed to be in

         8            contravention of the UN Sanctions.

         9

        10       Over the page, the summary of the Resolution 661:

        11

        12            In summary, this means that the Government

        13            of the Commonwealth of Australia would be

        14            obliged to prevent AWB Limited from making

        15            any remittance of funds to the IGB.

        16

        17       Down the page:

        18

        19            According to an informal discussion with

        20            DFAT any repayment of a quality rebate

        21            should be either re-paid through UN ESCROW

        22            account or as a contract price reduction

        23            however they have not had a full legal

        24            argument put in front of them or been told

        25            officially.  In Public affairs opinion as

        26            long as the repayment is legal and could

        27            not be seen to be breaking UN Sanctions

        28            then we should proceed (with the proviso

        29            that we have an independent legal

        30            opinion...

        31            Public Affairs also expressed concern that

        32            this would not be well received by the UN

        33            OIP office and that there was a reasonable

        34            chance of them finding out.  IS&M on the

        35            other hand do not want them involved and

        36            feel confident that this issue could be

        37            handled without the need for the OIP to be

        38            consulted.  It has been articulated to us

        39            and we have circumstantial evidence that

        40            the other participants in the OIP

        41            program...have had to sort out quality

        42            problems in a similar way...

        43            IS&M feel strongly that a failure to repay

        44            the IGB as discussed will lead to serious

        45            consequences for AWBs relationship with the

        46            IGB.  IS&M also believe that failure to

        47            refund this agreed debt in this way would
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         1            have serious implications for the execution

         2            of the new contracts.

         3

         4       Then it goes on to make the recommendations.  Isn't it

         5       clear that what is being envisaged by this memorandum is

         6       the repayment of the quality claim to the Iraqis via Alia

         7       transport as requested by the Minister of Trade?

         8       A.   I was aware that Alia transport would have

         9       relationships with counter parties within Iraq, because

        10       they subcontracted some of their services into Iraq.

        11       However, I wasn't aware of a direct relationship between

        12       Alia transport and the government.

        13

        14       Q.   What about my question:  doesn't this memo make plain

        15       that Alia transport could be used as a conduit for payments

        16       to the Iraqis?

        17       A.   It states in addition to the inland transport costs.

        18

        19       Q.   Yes.  So in addition to paying the inland transport

        20       costs to the Iraqis through Alia, you could also pay the

        21       quality claim to the Iraqis through Alia?

        22       A.   Yes.

        23

        24       Q.   That's what it says, doesn't it?

        25       A.   Yes.

        26

        27       Q.   When you said, "I was aware that Alia transport would

        28       have relationships with counterparties within Iraq because

        29       they subcontracted some of their services into Iraq", what

        30       was your source of that awareness?

        31       A.   I think initially, given the size of the inland

        32       transport task, it was likely there would be counterparties

        33       providing trucking services within Iraq, and Alia were also

        34       our protective agent at the port of Umm Qasr, so once again

        35       it was likely that they would be paying individuals for

        36       services within Iraq.  And subsequently I was notified

        37       directly by Alia when they visited Australia.

        38

        39       Q.   Notified what?

        40       A.   That they subcontracted trucking services.

        41

        42       THE COMMISSIONER:   Q.   When did they tell you that?

        43       A.   I think it was February 2005, when they visited AWB.

        44       Which didn't surprise me, given the nature of the fact that

        45       they had to contractually provide 12,000 tonnes of trucking

        46       services a day from Umm Qasr, which is 300 trucks, and

        47       given that it was a four-day turn-around for trucks, there
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         1       was in the order of 1,000 trucks plus required to undertake

         2       the inland transport service, it didn't seem surprising

         3       that they would have to subcontract other counter parties

         4       to assist in that freight task.

         5

         6       Q.   You know that Alia has withdrawn any suggestion that

         7       they were responsible for any trucking in Iraq, don't you?

         8       A.   In recent times, yes, but that's not what they told us

         9       in 2005, and it wasn't my understanding --

        10

        11       Q.   When you say "in recent times" --

        12

        13       MR CLELLAND:   Could the witness be permitted to finish,

        14       please?

        15

        16       THE WITNESS:   And it wasn't my understanding up until that

        17       point.

        18

        19       MR AGIUS:   Q.   When you say "in recent times", you know

        20       that Alia withdrew any such suggestion before the

        21       publication of the final Volcker Report, don't you?

        22       A.   No, I wasn't aware of that.

        23

        24       Q.   Have you read the Volcker Report?

        25       A.   No, I haven't.

        26

        27       MR AGIUS:   I see the time, Mr Commissioner.  This inquiry

        28       has other business to attend to at 5 o'clock.  We're not in

        29       a position to conclude this witness's examination today.  I

        30       understand that neither he nor his counsel are in a

        31       position to be here tomorrow.

        32

        33       THE COMMISSIONER:   That will be the most convenient thing,

        34       I think, to continue tomorrow morning.  Can you make

        35       arrangements for that, Mr Clelland?

        36

        37       MR CLELLAND:   As long as David Jones is still open,

        38       Commissioner, yes, we can all go and buy a change of

        39       clothes and a toothbrush and find a hotel.

        40

        41       THE COMMISSIONER:   It is late night shopping. We'll

        42       adjourn until 10am.

        43

        44       AT 5.05PM THE COMMISSION WAS ADJOURNED TO

        45       FRIDAY, 3 MARCH 2006 AT 10AM

        46

        47
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