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         1       MR CARTER:   Mr Commissioner, just before we start, could


         2       I raise a brief matter in the interests of Tim Snowball?


         3


         4       THE COMMISSIONER:   Yes.


         5


         6       MR CARTER:   This, in effect, will take me about two


         7       minutes, Mr Commissioner.  It is an application that you


         8       review your inflexible policy about not commenting on


         9       matters contained in the media by reference to a report


        10       contained in this morning's Financial Review.  The report


        11       begins on page 1, but the paragraph that we are concerned


        12       about on behalf of Mr Snowball is at page 10 where the


        13       story continues.  The paragraph reads:


        14


        15            The inquiry also heard that AWB's former


        16            manager of its US office, Tim Snowball, may


        17            have misrepresented evidence when he


        18            claimed that the UN sanctions committee was


        19            aware of the payments and had been "turning


        20            a blind eye".


        21


        22       We say that the report is wrong for two reasons:  one, it


        23       is simply not consistent with the evidence that was given


        24       yesterday, including the evidence of Mr Snowball when


        25       cross-examined by counsel authorised to appear on behalf of


        26       DFAT.  Secondly, it is impossible for him to have


        27       misrepresented evidence in circumstances where he is the


        28       only witness, at least publicly, to have given evidence in


        29       relation to that topic.


        30


        31            What am I asking you to do, Mr Commissioner?  Can


        32       I identify that with some precision.  I ask you to review


        33       your inflexible policy.  You have been prepared to comment


        34       in relation to matters in the media, including the


        35       single-desk policy in remarks that you made at the opening,


        36       and including --


        37


        38       THE COMMISSIONER:   I have made no remarks about the


        39       single-desk policy, otherwise than to say it was not


        40       included in the scope of my terms of reference.


        41


        42       MR CARTER:   Mr Commissioner, I don't want to waste time on


        43       this; I am prepared to cut to the chase, as you said to my


        44       client yesterday.  You have been prepared to comment on


        45       matters in the media when it concerns the integrity of the


        46       inquiry.


        47
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         1       THE COMMISSIONER:   Precisely.


         2


         3       MR CARTER:   In our submission, the interests, reputations,


         4       livelihoods of our clients and their families in


         5       Melbourne - this inquiry being naturally, it seems to us,


         6       in the wrong jurisdiction - are just as important as the


         7       integrity of the inquiry and are indivisible from the


         8       integrity of the inquiry, and you, Mr Commissioner, have a


         9       duty to ensure fairness.  What we ask you to do in respect


        10       of this report is to state on the record that that is not


        11       the effect of the evidence, if it pleases you.


        12


        13       THE COMMISSIONER:   I don't propose to review the policy I


        14       have previously announced.  Yes, Mr Agius.


        15


        16       MR AGIUS:   We have Mr Jones, Mr Commissioner.


        17


        18       MR EVANS:   Mr Commissioner, may I seek your authorisation


        19       to appear on behalf of Mr Jones?  My name is Evans and


        20       I appear with my instructing solicitor, Mr Wyld.


        21


        22       THE COMMISSIONER:   Yes, Mr Evans.  That leave is granted


        23       on the usual terms.


        24


        25       <PETER EARLING JONES, affirmed:              [10.10am]


        26


        27       <EXAMINATION BY MR AGIUS:


        28


        29       MR AGIUS:   Q.   Might we have your full name, please,


        30       Mr Jones?


        31       A.   Peter Earling Jones.


        32


        33       Q.   And you appear before this inquiry in answer to a


        34       notice requiring your attendance?


        35       A.   Yes, Mr Agius.


        36


        37       Q.   You have prepared a statement dated 19 February 2006.


        38       Could we bring it up, please.  It is WST.0010.0010.  We


        39       just need to go one page before the one that has been


        40       brought up.  We don't have the first page.  Can I show you


        41       a hard copy.  Would you just confirm that that is your


        42       statement, Mr Jones?


        43       A.   Yes, Mr Agius.


        44


        45       Q.   Are the contents of it true and correct, to the best


        46       of your knowledge and belief?


        47       A.   Yes.
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         1


         2       MR AGIUS:   I tender it, Mr Commissioner.  It runs from


         3       WST.0010.0010 through to WST.0010.0028.


         4


         5       EXHIBIT #401 STATEMENT OF PETER EARLING JONES,


         6       DATED 19/2/2006, BARCODED WST.0010.0010-0028


         7


         8       MR AGIUS:   Q.   There is one annexure to the document


         9       which I will tender - PEJ.0001.0011 through to and


        10       inclusive of 0019.


        11


        12       EXHIBIT #402 ANNEXURE TO STATEMENT OF PETER EARLING JONES,


        13       BARCODED PEJ.0001.0011


        14


        15       MR AGIUS:   Q.   At paragraph 21 of your statement,


        16       Mr Jones, you refer to an email that you sent on 10 July


        17       2000.  Could we bring up, please, what is exhibit 57 -


        18       AWB.5095.0281.  Can I draw your attention to paragraphs 4


        19       and 5.  If we go to the next page, page 0282, you say under


        20       the heading "Suggestions":


        21


        22            We need to resolve the current contract


        23            issues as a matter of urgency and before we


        24            begin to negotiate any further contracts.


        25            Once the current issues have been resolved


        26            the terms that we sell to Iraq will need to


        27            be reviewed prior to writing further


        28            contracts.


        29


        30       Now, I want to take you back to the previous page and to


        31       two issues that you raise.  In the paragraph numbered 4 you


        32       ask in relation to the protective agent:


        33


        34            Please provide details of the protective


        35            agent in Iraq and who is managing the


        36            internal freight logistics.


        37


        38       When you made reference to "internal freight logistics",


        39       may we take it you were referring to the movement of the


        40       grain past the ship's rail to all governorates in Iraq?


        41       A.   Correct.


        42


        43       Q.   Did you get an answer to that question, "Who is


        44       managing the internal freight logistics"?


        45       A.   I don't believe I did straight away, no.


        46


        47       Q.   Did you ever get one?
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         1       A.   Yes, I did.


         2


         3       Q.   What were you told?


         4       A.   I was told that Alia was responsible for delivering


         5       the grain to the all governorates of Iraq after delivery by


         6       the vessel.


         7


         8       Q.   Who told you that?


         9       A.   Well, I can't - it is that long ago I can't


        10       specifically remember, but it would have been somebody in


        11       marketing, potentially Charles Stott or Dominic Hogan or


        12       maybe someone from the pool, like Sarah Scales or maybe


        13       even Peter Geary.


        14


        15       Q.   Your next question was:


        16


        17            What is Ronly Holdings involvement in the


        18            process.  i.e. chartering services.


        19


        20       Now, I just want to ask you about that.  When you referred


        21       to "in the process", were you referring to the process


        22       overall, were you referring to the inland freight logistics


        23       that you've just referred to, or were you referring only to


        24       chartering services?


        25       A.   I can't be definite, but I would imagine it was to do


        26       with the inland freight logistics, but I can't confirm


        27       that, Mr Agius.


        28


        29       Q.   May we take it that by 10 July 2000, prior to your


        30       writing this email, you would have become aware that Ronly


        31       was involved in passing payments from the AWB to an agency


        32       in connection with the wheat contracts?


        33       A.   No.


        34


        35       Q.   You weren't aware of that?


        36       A.   No.


        37


        38       Q.   Did you ever become aware of that?


        39       A.   Yes.


        40


        41       Q.   When was that?


        42       A.   I don't think I actually became aware of that until


        43       I moved over to the chartering group, and it was then


        44       that - I believe it was Charles Stott who showed me or told


        45       me that Ronly were involved in the process.


        46


        47       Q.   Did he tell you that Ronly were being paid a fee -
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         1       20 cents a tonne - to --


         2       A.   I'm not sure whether he told me, no.


         3


         4       Q.   You are not sure whether he told you that?


         5       A.   That's right.


         6


         7       Q.   But did he tell you that Ronly was in fact acting as a


         8       conduit for the payments?


         9       A.   Yes, I believe he did.


        10


        11       Q.   And did he tell you why it was that Ronly was doing


        12       that?


        13       A.   No.


        14


        15       Q.   As opposed to AWB making the payments directly?


        16       A.   No, I don't believe so.


        17


        18       Q.   Did you ask?


        19       A.   No.


        20


        21       Q.   Did it strike you as odd that Ronly would be making


        22       payments as a conduit on behalf of AWB?


        23       A.   I didn't really think about it too much, Mr Agius.


        24


        25       Q.   Were chartering making the payments to Ronly?


        26       A.   I don't believe so, no.


        27


        28       Q.   So by the time you learnt about it the payments were


        29       not being made by chartering to Ronly?


        30       A.   No, because I think Charles put a stop to it before he


        31       actually described the process to me.


        32


        33       Q.   What about the payments of the 20 cents per tonne?  As


        34       we understand it, on the evidence - and you may have


        35       detected this if you had an opportunity to read Mr Stott's


        36       evidence - although Mr Stott put an end to making the


        37       payments via Ronly, and although the payments for trucking


        38       fees were thereafter made directly by the AWB and not by


        39       Ronly, AWB continued to pay Ronly 20 cents a metric tonne,


        40       continued to pay it a commission.  Was chartering still


        41       paying that commission when you took over in chartering?


        42       A.   I don't believe so.


        43


        44       Q.   So it had all happened and been concluded before your


        45       time?


        46       A.   I believe so, yes.


        47
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         1       Q.   Could we go to exhibit 350 - AWB.5095.0368.  This is a


         2       rather straight-talking email from Sarah Scales to a number


         3       of persons, including yourself, and the fifth numbered


         4       paragraph is:


         5


         6            What is the agreement with igb on no. of


         7            trucks available to awb and has the cost


         8            been locked in?


         9


        10       Did you ever see an answer to that question?


        11       A.   I don't believe so.  I can't recall.


        12


        13       Q.   Did you have an understanding as to what the IGB's


        14       role was in relation to the provision of trucks at


        15       Umm Qasr?


        16       A.   At that point in time, I don't think I did.


        17


        18       Q.   If you had been told that Alia was responsible for the


        19       logistics - logistics including the movement of the wheat


        20       from the port to the governorates of Iraq - did you have an


        21       understanding of the IGB's role in relation to the


        22       provision of trucks in connection with those logistics?


        23       A.   No.


        24


        25       Q.   I just wonder, you were interested in this topic on


        26       10 July?


        27       A.   Mmm-hmm.


        28


        29       Q.   Now it is October, and, on the same topic - that is,


        30       who is managing the internal freight logistics - you see a


        31       question from Sarah Scales directed to you, amongst others,


        32       "What is the agreement with igb on no. of trucks available


        33       to awb?"  Did you provide that answer to Ms Scales?


        34       A.   I can't remember doing so, no.


        35


        36       Q.   Did you attend the Iraq execution meeting that she


        37       refers to in the first line?


        38       A.   I may well have done.  I can't remember that,


        39       Mr Agius.


        40


        41       Q.   So you just can't recall what the response was to that


        42       question, if there was one?


        43       A.   No, I can't recall.


        44


        45       Q.   Can you recall what was discussed at that meeting


        46       about what the agreement with the IGB was concerning the


        47       number of trucks?
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         1       A.   No, I can't recall.


         2


         3       Q.   Can you tell us about the Iraq execution meeting?


         4       Were these meetings regular?


         5       A.   Yes, they were.


         6


         7       Q.   We see a list of names in this email.  Were all of


         8       those people attendees at Iraq execution meetings?


         9       A.   The people in the email are people employed by AWB


        10       International, but there would have been people from the


        11       marketing side and the chartering side in the execution


        12       meetings.


        13


        14       Q.   So quite a large meeting?


        15       A.   Well, not all of those people would have attended


        16       every meeting, but there would have been one or two


        17       representatives from each group at those meetings.


        18


        19       Q.   Were there minutes kept?


        20       A.   I would imagine that, as a result of the meetings,


        21       there would be some outcomes that an email, a general


        22       email, might well have gone out to say what was the course


        23       of action following those meetings.


        24


        25       Q.   And what was the purpose of an Iraq execution meeting?


        26       A.   The purpose of the meetings was to improve the


        27       efficiency of the supply chain of wheat from Australia to


        28       Iraq.  There had been significant issues to do with


        29       demurrage, and so a process was put in place to better


        30       manage the shipping program, including the main


        31       participants, being chartering, the national pool and the


        32       marketing team.


        33


        34       Q.   So these meetings arose out of all of those demurrage


        35       problems?


        36       A.   Yes, I believe so.


        37


        38       Q.   How long did they continue?


        39       A.   Well, I think they formally continued for a number of


        40       months until the program was under control.  I think it was


        41       Charles Stott that instigated the meetings.  Then they may


        42       well have continued on a more informal basis once the


        43       program was being better managed.


        44


        45       Q.   I may have asked you, and I apologise if I have:  how


        46       often did they occur?


        47       A.   Oh, they were probably about once a week, I would
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         1       imagine.


         2


         3       Q.   Were they regular, like Friday morning at 9.30, or


         4       were they ad hoc?


         5       A.   Yes - I'm not sure, I can't remember whether they


         6       were - I think they might have - it was roughly once a


         7       week, but I'm not sure of what time or how long they went


         8       for.


         9


        10       Q.   About a week later we have Mr Hogan's email confirming


        11       the sale of 300,000 tonnes of wheat.  We have this email in


        12       a number of forms, but could we bring it up as


        13       AWB.0144.0221.  I think it exists there as confidential


        14       exhibit 56C.  You will see about halfway down the


        15       page there is a matter to which you make reference in your


        16       statement at paragraph 49:


        17


        18            10% will be added to px and included into


        19            trucking fee - IGB will confirm [a US


        20            dollar amount] and trucking fee will be


        21            USD 44.50.  This has been approved by UN.


        22            (As per IGB - I will get this in writing).


        23


        24       Did you ever see anything in writing confirming that?


        25       A.   I don't believe so, no.


        26


        27       Q.   Within the previous week there had evidently been an


        28       Iraqi execution meeting, because the previous email


        29       I showed you was 24 October, this was 2 November.  Would


        30       this term have been discussed at the next Iraq execution


        31       meeting - the addition of this 10 per cent to the price?


        32       A.   It may have been, but I don't recall it being.


        33


        34       Q.   It was a big change in events, wasn't it?


        35       A.   The increase in the trucking fee, yes.


        36


        37       Q.   It was effectively going from $15 to $25 and then,


        38       with the 10 per cent, $44.50.  It must have been a matter


        39       of some discussion?


        40       A.   I don't think it actually caused much discussion.


        41       I do remember seeing the email, and, looking at the people


        42       who are on the email list, you know, Charles Stott there,


        43       just thought, okay, that's the way it is.  It's not in my


        44       authority, so I would have set my mind to working out more


        45       how do we get the grain to the ports, what do we need to do


        46       with the pricing, what do we do with our hedging, do we


        47       need to buy back futures, et cetera, et cetera.
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         1


         2       Q.   So you are saying that there were matters of more


         3       practical importance to those who attended these meetings


         4       than the tripling of what had been a $15 transport fee?


         5       A.   Yes, for me, that's right.


         6


         7       Q.   Could we go to AWB.5094.0313.  This is an email that


         8       you wrote on Friday, 23 February 2001, regarding Tuesday's


         9       morning meeting.  That was the previous Tuesday, although,


        10       with respect to you, that doesn't seem to make sense,


        11       because Tuesday wouldn't have been the 20th if Friday was


        12       the 23rd.


        13       A.   Mmm.


        14


        15       Q.   But clearly it was about the previous Tuesday's


        16       meeting.  Was this an Iraq execution meeting or a


        17       chartering meeting?


        18       A.   No, it was a chartering meeting.


        19


        20       Q.   Two-thirds of the way down this email you say:


        21


        22            Iraq:  Chartering are currently managing


        23            the trucking fee payments in Iraq.  This is


        24            impacting on ROFE and margin outcomes and


        25            is not a chartering component.


        26


        27       ROFE is obviously an acronym for something?


        28       A.   "Return on funds employed".


        29


        30       Q.   Can you explain what you meant when you wrote that


        31       sentence?


        32       A.   Part of my role, when I moved in to chartering, was to


        33       improve the risk management within the chartering division


        34       and to bring the chartering group back to its core


        35       capability.  When I saw that the trucking component was


        36       included in chartering, I didn't believe that that should


        37       be part of the mandate of chartering, so I sought to take


        38       that out of chartering's responsibility.


        39


        40       Q.   And I think you were successful, weren't you?


        41       A.   I think so, yes.


        42


        43       Q.   You shifted the responsibility --


        44       A.   Well, I was --


        45


        46       Q.   -- for paying the chartering fee to AWBI or to the


        47       pool?
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         1       A.   Yes; that's correct.  I'm not sure whether it was -


         2       yes, to AWB International, yes, that's right.


         3


         4       Q.   Up to this time, though - up to the shift in


         5       responsibility - you were paying the chartering fee, or at


         6       least a component of it, in advance of discharge of the


         7       ship?


         8       A.   Well, that would be right, yes.


         9


        10       Q.   And you were paying it to a Jordanian bank account in


        11       Amman?


        12       A.   Yes.  Look, I'm not - I can't recall whether that -


        13       whether we were paying it to Amman or where we were paying


        14       it.


        15


        16       Q.   That was not a matter that you took any interest in?


        17       A.   Well, I'd only recently just moved in to chartering


        18       and I was trying to sort things out, and so it wasn't


        19       something that was high in my level of consciousness at the


        20       time.


        21


        22       Q.   I get the impression, with respect to you, from


        23       reading your statement, that you were much more concerned


        24       with getting chartering back on an even keel than you were


        25       with paying attention to any obligations that the AWB might


        26       have had under the UN sanctions; is that right?


        27       A.   That would be right, yes.


        28


        29       Q.   Did you give any thought at all to the UN sanctions


        30       whilst you were concerned with minimising risk and


        31       improving the, if I might use the term loosely, financial


        32       position of chartering?


        33       A.   I would have considered it, but it wasn't my highest


        34       priority, no.


        35


        36       Q.   Was it any part of your priority?


        37       A.   Oh, I would imagine it was, but it is that long ago,


        38       Mr Agius, I can't remember.


        39


        40       Q.   I ask you that because the next email that I want to


        41       bring to you - you refer to it in your statement in


        42       paragraph 43 --


        43


        44       MR AGIUS:   I am sorry, before I do that, could I tender


        45       AWB.5094.0313.


        46


        47       THE COMMISSIONER:   Yes.
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         1


         2       EXHIBIT #403 EMAIL FROM MR JONES DATED 23/2/2001,


         3       BARCODED AWB.5094.0313


         4


         5       MR AGIUS:   Q.   Can I bring you to AWB.5044.0331.  We


         6       looked at this email with Mr Snowball in a different


         7       context.  In the second line of the email, at the top of


         8       the page, you will see that Mr Snowball says:


         9


        10            Any payments in USD to Iraq are breaching


        11            sanctions.


        12


        13       So there would have been no doubt in your mind, as a


        14       recipient of this email, that payments in US dollars to


        15       Iraq were a breach of sanctions?


        16       A.   Yes.


        17


        18       Q.   Did you consider whether or not the payments that were


        19       being made to Alia were finding their way to the Iraqis -


        20       in other words, that Alia was a conduit for the passing of


        21       those payments to the Iraqis?


        22       A.   No.


        23


        24       Q.   We have a trip report in relation to the trip to


        25       Jordan, Iraq, Egypt and the Emirates that you attended from


        26       5 to 15 May 2001, and we also have handwritten notes of


        27       Mr Hogan in relation to conversations that he had during


        28       the course of that trip with Iraqis.  Could we bring up,


        29       please, exhibit 181 - AWB.0185.0529.  Mr Hogan gave


        30       evidence about this at transcript page 2107 to 2110, and,


        31       in particular, he explained the diagram at the bottom of


        32       that page and the circumstances in which he wrote it.  Have


        33       you had an opportunity to read that evidence of Mr Hogan's?


        34       A.   Yes, I have.


        35


        36       Q.   Did you hear the outline that was given to Mr Hogan,


        37       which is represented in this diagram?


        38       A.   I had a look at the diagram a few days ago, yes.


        39


        40       Q.   So you were present when the conversation that's


        41       reflected in the diagram was had, were you not?


        42       A.   I don't believe so, no.


        43


        44       Q.   You don't think you were there?


        45       A.   No.


        46


        47       Q.   You refer to this in your statement.  You commence,
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         1       I think, at paragraph 46, or thereabouts.  How is it you


         2       were not present during the course of this meeting?


         3       A.   There were a number of meetings held when we were in


         4       Iraq.  I did not - I wasn't present at all of those


         5       meetings.  Two in particular that I recall were the meeting


         6       with the minister - Dom actually went in with the minister


         7       for 10 or 20 minutes before Mark and I did - and another


         8       meeting down at Basra, or down at the port of Umm Qasr - I


         9       can't remember where it was - with Alia's - with the agent,


        10       Varoojan.   I wasn't well, and the meeting was held in his


        11       house and so it wasn't a round-table meeting - there were a


        12       number of people in the room and a number of different


        13       conversations, and I don't believe that I was present when


        14       this diagram was constructed.


        15


        16       Q.   Did you have discussions about the substance that lay


        17       behind this diagram with Mr Hogan whilst you were on this


        18       trip?


        19       A.   No, I don't believe so.


        20


        21       Q.   So you were never told that AWB paid the trucking fee


        22       to Alia, that Alia took a percentage and passed the money


        23       on to the Iraqi State Company For Water Transport?


        24       A.   No.


        25


        26       Q.   And that Alia had no influence on the trucks?


        27       A.   No - not that I recall.


        28


        29       Q.   Is it the sort of thing you would have forgotten?


        30       A.   I don't think it would be, no.


        31


        32       Q.   Would it have come as a surprise to you to learn that,


        33       Mr Jones?


        34       A.   It would have come as a surprise to me then, but it


        35       doesn't come as a surprise to me now.


        36


        37       Q.   And why is that?


        38       A.   Well, because of what's been happening over recent


        39       weeks.


        40


        41       Q.   What, because of the evidence you have heard here?


        42       A.   Correct.


        43


        44       Q.   Not because of anything you have learnt outside of


        45       this inquiry?


        46       A.   No.


        47
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         1       Q.   Did you ever meet Dr Mohammed El Mousary?


         2       A.   I don't recall meeting him, no.


         3


         4       Q.   The Director-General of the land transport company?


         5       A.   I can't recall, no.


         6


         7       Q.   Do you recall any conversations about the State


         8       Overland Company?


         9       A.   No.


        10


        11       Q.   Or the Iraqi State Company for Water Transport?


        12       A.   Not at that time, but later on, yes.


        13


        14       Q.   What's your first recollection of any conversations


        15       about what I will refer to as the ISCWT - the Iraqi State


        16       Company for Water Transport?


        17       A.   As best as I recall, there was an issue where our -


        18       some of our vessel owners were asked to pay, or we were


        19       asked to pay a fee of 50 cents per tonne to the ISCWT, but


        20       that was sometime - I think that was sometime later.


        21


        22       Q.   Mr Hogan's evidence in relation to your attendance was


        23       this.  At page 2110, line 29, I asked him this:


        24


        25            Q.   You referred to "we" a number of times


        26            during the course of your evidence about


        27            this meeting, and when I look at your


        28            statement it records that in May 2001 Peter


        29            Jones, General Manager of Chartering, and


        30            Mark Rowland, Sea Ocean Freight Trader


        31            Chartering, travelled with you to Baghdad.


        32            Were either of those gentlemen present


        33            during the course of the discussion where


        34            you learnt the information that we see


        35            recorded in your note?


        36


        37       That's the same information that you see on the screen?


        38       A.   Yes.


        39


        40       Q.   His answer was:


        41


        42            A.   One of them definitely would have been


        43            with me.  There was no meeting that


        44            I attended alone during that whole trip.


        45            We don't attend meetings alone.  We make


        46            that a matter of course, not to do that.


        47                 Peter Jones was ill - he came down to





            .22/2/06 (32)              3146     P E JONES (Mr Agius)


                            Transcript produced by ComputerReporters


�















         1            Umm Qasr, down to meetings at the port, but


         2            he did not attend just the casual dinner


         3            that evening with I think maybe a Grain


         4            Board guy and Varoojan, the protective


         5            agent.  Mark Rowland and I only attended


         6            that because Peter Jones was ill.  But that


         7            was the only time Peter didn't attend any


         8            meetings.  And that dinner was just a


         9            casual discussion dinner.  I wouldn't have


        10            even brought a pen and paper to take notes


        11            or anything, I don't think, on that.


        12


        13       Now, the substance of that evidence would seem to be that,


        14       as far as Mr Hogan could recall, the only meeting you


        15       missed was the casual dinner with "a Grain Board guy and


        16       Varoojan, the protective agent".  Does that accord with


        17       your recollection of events?


        18       A.   Except for the meeting with the - the start of the


        19       meeting with the minister, yes, I would have been at those


        20       meetings.


        21


        22       Q.   The start of this meeting with the minister, when you


        23       say Mr Hogan went and had, what, 20 minutes with the


        24       minister --


        25       A.   Yes, 10 or 20 minutes.


        26


        27       Q.   -- was he accompanied by Mr Rowland?


        28       A.   No.  Mark and I stayed in the foyer and Dom went in


        29       first with the minister.


        30


        31       Q.   And what were the circumstances that led to that


        32       occurring?


        33       A.   Well, I can't remember whether it was the minister


        34       came out or somebody came out and invited Dom in and we


        35       stayed there for a few more minutes and then we were


        36       invited in later.


        37


        38       Q.   Were you present when there was a discussion about


        39       aftersales service and a discussion about a request for a


        40       performance bond of 10 per cent for splitting the inland


        41       transport fees?


        42       A.   Yes.


        43


        44       Q.   And what did you understand to be the substance of the


        45       conversation about aftersales service in this May 2000


        46       trip?


        47       A.   Yes, I have been thinking about that quite a bit over
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         1       the last few weeks, and I believe their reference to


         2       "aftersales service" was with regard to AWB giving them


         3       equipment, and they talked about what other companies in


         4       other countries were giving them, and I think there was


         5       one - it might have been Vietnam, or something, gave them


         6       16 Land Cruisers, or something like that, and, yes, they


         7       wanted to see similar - they said that they didn't feel


         8       that we were looking after them as well as we should be.


         9


        10       Q.   So this wasn't a conversation about an aftersales


        11       service fee but, rather, the provision of goods or other


        12       assistance in connection with the sale of wheat, but to


        13       assist the Iraqis otherwise?


        14       A.   I think that's right, yes.


        15


        16       Q.   Laboratory equipment, and things like that?


        17       A.   Yeah, we talked about the building of a lab closer to


        18       the port to speed up the turn-around time from the testing.


        19


        20       Q.   Were you aware that the AWB built a component into the


        21       contract price to cover the provision of this kind of


        22       aftersales service?


        23       A.   I couldn't remember, but then, with the information


        24       that you provided me, when I went through that in detail,


        25       it appears evident that 50 cents was factored in to the


        26       contract offer when it was offered to Iraq.


        27


        28       Q.   Can we go to AWB.0129.0135?  This is minutes of a


        29       meeting of the Corporate Risk Review Committee, indicating


        30       that you were present from chartering.  If we go to the


        31       next page, 0136 - I just remind you this was a meeting held


        32       on 12 September 2002 - under "Risk issues highlighted"


        33       there is a reference to, in the last dot point:


        34


        35            The Tigris Petroleum wheat payment issue


        36            was highlighted with legal to review.


        37


        38       What was said during the course of this meeting about the


        39       Tigris Petroleum wheat payment?


        40       A.   I can't recall.


        41


        42       Q.   In what way was it dealt with generally by the


        43       Corporate Risk Review Committee as a matter that related to


        44       risk?


        45       A.   I don't know.


        46


        47       Q.   What is your first recollection of anything to do with
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         1       the Tigris Petroleum wheat payment issue?


         2       A.   I think the first time I became aware - but I can't be


         3       sure - was when I received an email which I was copied on


         4       to about a contract, and it referred to the Tigris matter


         5       within that email.


         6


         7       Q.   You deal with this in your statement?


         8       A.   Yes.


         9


        10       Q.   Could you turn that up, please.  Do you have in mind


        11       paragraph 68?  Is that what you had in mind, paragraph 68


        12       of your statement?


        13       A.   Oh, yes.  Sorry, Mr Agius.


        14


        15       Q.   That's 13 December 2002.  This Corporate Risk Review


        16       Committee minutes of 12 September 2002 would indicate that


        17       the topic had come up at least two months before then.  You


        18       have no recollection of it coming up in September 2002, or


        19       the circumstances in which it came up at this meeting?


        20       A.   No, I don't recall.


        21


        22       Q.   Do you know who had responsibility for dealing with


        23       the Tigris Petroleum issue as at September 2002?


        24       A.   I couldn't be sure, but I would imagine it would have


        25       been either Michael Long or Charles Stott.


        26


        27       Q.   Were these minutes circulated amongst the attendees or


        28       the members of the review committee?


        29       A.   That I'm not sure.  I know that back then they may


        30       have been, but my memory, in the last few years, was that


        31       they weren't sent out.


        32


        33       Q.   So they haven't been circulated for the last few


        34       years, but you think back in 2002 they may have been?


        35       A.   They may have been, yeah; I can't remember, Mr Agius.


        36


        37       MR AGIUS:   I will tender those two pages of corporate risk


        38       committee meeting minutes, AWB.0129.0135 and 0136.


        39


        40       EXHIBIT #404 TWO PAGES OF CORPORATE RISK REVIEW COMMITTEE


        41       MEETING MINUTES, BARCODED AWB.0129.0135-0136


        42


        43       MR AGIUS:   Q.   Can we go to AWB.0129.0212.  This is the


        44       document you refer to in paragraph 68?


        45       A.   Yes.


        46


        47       Q.   It begins with a note:
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         1


         2            This has been sent to a reduced list due to


         3            the nature of the Tigris Petroleum issue.


         4            Please treat as Private & Confidential and


         5            not for further distribution.


         6


         7       Now, it would appear that the author of this note had in


         8       mind that you ought to be included in this distribution of


         9       information about the Tigris debt.  What did you know about


        10       it by this time, 13 December 2002?


        11       A.   Yes, I do recall the email.  It would have been sent


        12       to me as general manager of chartering, because we did the


        13       freight, the ocean freight, for the Iraq contract.  I did


        14       notice the Tigris Petroleum issue.


        15


        16       Q.   If we go to the next page, you would have noticed


        17       under "Tigris debt", because you will see there is an


        18       asterisk there --


        19       A.   Mmm-hmm.


        20


        21       Q.


        22            As part of the contract agreement, AWB will


        23            recover the Tigris debt (outstanding since


        24            1996) on behalf of Tigris Petroleum


        25            (USD8,375,000/1Million mt).  For this


        26            service, AWB are deducting USD500,000 (ie:


        27            AWB will pay Tigris Petroleum USD7,875,000


        28            on a pro rata basis as vessels are being


        29            shipped).


        30


        31       That must have struck you as a very odd arrangement, must


        32       it not?


        33       A.   Unusual, and, yeah, probably odd.


        34


        35       Q.   And did you ask any questions about it?


        36       A.   Yeah, I think that's when that triggered me to ask a


        37       little bit more about what it was.


        38


        39       Q.   And who did you direct your questions to?


        40       A.   That I can't be sure, but I think it would have been


        41       Michael Long or maybe even Charles Stott, but I can't


        42       actually remember.


        43


        44       Q.   What were you told?


        45       A.   That I was - that it was part of a debt to a company


        46       related to BHP.


        47
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         1       Q.   Was there any discussion amongst you, whether it be


         2       Mr Long or Mr Stott, as to the propriety - that is, whether


         3       it was appropriate or proper to be recouping this money by


         4       inflating the contract price as is evident in this email?


         5       A.   No, I didn't have any discussion along those lines,


         6       no.


         7


         8       Q.   Was there any talk about that?


         9       A.   Not with me, no.


        10


        11       Q.   If I may say with respect, Mr Jones, it would seem to


        12       be the one talking point about this private and


        13       confidential memo.


        14       A.   Correct.


        15


        16       Q.   And yet there was no discussion about it in your


        17       presence?


        18       A.   Not that I recall.  As I said, the reason I was on the


        19       email was because of its relation to chartering.


        20


        21       Q.   But you weren't just being told about chartering;


        22       someone was taking you into confidence about the method of


        23       recouping this money.  As you have told us, it aroused your


        24       interest?


        25       A.   Mmm-hmm.


        26


        27       Q.   Surely you asked, "Well, can we do this?  Are we


        28       permitted to include a 1996 debt in a 2002 contract?"


        29       A.   No, I didn't ask that question.


        30


        31       Q.   I'm trying to pick up the flavour and the atmosphere


        32       of this time.  I am just not getting it, Mr Jones.  Was


        33       this something that people had agreed not to talk about?


        34       A.   No, I don't think so.


        35


        36       Q.   It just seems rather odd that there was no


        37       conversation on this point.


        38       A.   No, not with me.  I'm sure it was discussed at length


        39       by many on the email, but it wasn't in the area to do with


        40       chartering and I was doing other things and left it alone.


        41


        42       Q.   Were you party to any, you know, water-cooler


        43       conversations - I think that's the modern day phrase for


        44       people getting together in little groups around the office


        45       and --


        46       A.   No.


        47
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         1       Q.   -- chewing the fat over various things of interest.


         2       You didn't partake in any of that kind of chitchat around


         3       the office?


         4       A.   No, not that I remember.


         5


         6       Q.   Now, I had asked you about the 10 per cent issue, and


         7       I had taken you to Mr Hogan's trip report.  On 30 October


         8       2001 the 10 per cent issue came up again in a slightly


         9       different way.  You deal with this in paragraph 61 of your


        10       statement.  Could we go to AWB.5062.0175?  It seems that on


        11       30 October you were copied in on an email from Sandra Gatto


        12       to Dominic Hogan, where Ms Gatto was seeking advice from


        13       Mr Hogan, and she was seeking advice concerning a


        14       communication she had received from a ship owner .  You


        15       will see the effect of the communication at the bottom of


        16       the page and over the page:


        17


        18            Meantime, Owner request chrtr to check and


        19            inform following information:


        20            1.  When chartering is going to pay


        21            transportation charge and 10% commission to


        22            ISCWT (Iraqi State Company for Water


        23            Transport).  This full amount should be


        24            paid in advance before ship's arrival at


        25            Umm Qasr pilot station (ETA 4th Nov) for


        26            ship's berthing term.


        27            2.  Who is charterer's agent or partner in


        28            Iraq who will coordinate with all concerned


        29            parties in Iraq including payment of above


        30            payment.


        31


        32       And it goes on.  Clearly this email would have put you on


        33       notice, Mr Jones, that a ship owner had a concern that


        34       inland transportation charges and a 10 per cent figure,


        35       described here as the commission, was going to be paid to


        36       the Iraqi State Company for Water Transport.  Now, we've


        37       already seen an email where - in a different context,


        38       albeit - Mr Snowball makes it plain that payments of US


        39       dollars to Iraqis are not on, outside the sanctions, a


        40       breach of sanctions.  Here there is a request from a ship


        41       owner about the very same thing, drawing together the


        42       inland transportation charge, the 10 per cent commission,


        43       and a payment to the Iraqi State Company for Water


        44       Transport, so the trifecta of things that you can't be


        45       doing.  Did this strike a chord with you?


        46       A.   At the time - I remember Sandra saying that she had


        47       received a funny email, and she said it was to do with the
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         1       inland freight, so I just said, "We're not responsible for


         2       that any more, forward it to the marketing division to


         3       manage", which I think is what she did.


         4


         5       Q.   Well, she sent it to a very large number of recipients


         6       outside of marketing.  Where was Mr Lees?


         7       A.   He was in marketing.


         8


         9       Q.   You were in chartering?


        10       A.   I was in chartering; Mark Rowland, chartering; Michael


        11       Raftopoulos at that stage was in chartering; and all -


        12       yeah, so it would have been the chartering group were


        13       copied on.


        14


        15       THE COMMISSIONER:   Q.   If you go to the last paragraph of


        16       that email, on the next page, item number 4, was that a


        17       matter of concern to chartering?


        18       A.   Yes, that would have been a matter of concern.


        19


        20       MR AGIUS:   Q.   You say that when Ms Gatto spoke to you


        21       you referred her to sales and marketing?


        22       A.   Yes.


        23


        24       Q.   You must have maintained an interest in how this


        25       problem was going to be resolved?


        26       A.   Well, I remember the issue of the 50 cents per tonne


        27       came up and, as far as I can remember, I asked Mark Rowland


        28       to follow it through.  And my understanding was that, as a


        29       result of Mark's work, the fee was not paid.


        30


        31       Q.   When you say you believe that as a result of his work


        32       the fee was not paid, what information did you have at that


        33       time as to what was occurring?


        34       A.   Yeah, I'm not sure whether it was this - whether it


        35       was this particular shipment or another shipment, but I do


        36       cover it in my statement, that there was the request from


        37       the IGB, or from somewhere, to pay these fees, and we


        38       didn't feel that it was appropriate, so we sent it off to


        39       the marketing division and I think it was also sent off to


        40       Tim Snowball, and the result, as far as I was aware, was


        41       that we weren't to pay the 50 cents a tonne.


        42


        43       Q.   I wonder if you are not confused as to timing.  As


        44       I understand it, the involvement of Mr Snowball in the


        45       solution to the 50 cent problem had been much earlier in


        46       the year, and, indeed, it had been in March of 2001.  We


        47       tendered some material --
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         1       A.   Yes.


         2


         3       Q.   -- yesterday dating from 26 and 27 March 2001, and a


         4       cable from DFAT dated April 2001 --


         5       A.   Yes.


         6


         7       Q.   As at the date of that cable, the problem, so far as


         8       Mr Rowland and AWB were concerned, had gone away because


         9       the Iraqis were not pressing for the port fee?


        10       A.   That's right.


        11


        12       Q.   And then we had a series of emails that we saw


        13       yesterday, the last of which was from Mr Hogan on 12 June


        14       2001 to "Market-info".  It is AWB.5078.0007.  I wonder if


        15       we could bring that up.  This is a document that was


        16       tendered yesterday, but I don't have the exhibit number.


        17       Could we go to page 0010.  You will see under the heading


        18       "Performance Bond" there is a sentence:


        19


        20            New contract is 100% payment for inland


        21            transport before discharge.


        22


        23       And then three asterisks:


        24


        25            The USD0.50 fee (which Umm Qasr Port tried


        26            to apply earlier this year) is now built


        27            into Inland transport fee.


        28


        29       So as at 12 June 2001 the problem which had gone away


        30       in March had come back and was now being built into the


        31       inland transport fee.  Had you seen that in June of 2001?


        32       A.   No, I don't recall that at all.


        33


        34       Q.   What we have as part of exhibit 392, could we bring


        35       up, please, AWB.0094.0012.  You will see two references on


        36       that page that the ISCWT fees - US 50 cents a metric


        37       tonne - are incorporated into the inland transport payments


        38       made to Alia prior to vessel discharge; do you see that,


        39       Mr Jones?


        40       A.   Yes, I can see that now.


        41


        42       Q.   So I have offered you that information to correct what


        43       seemed to be the impression that you had that this issue of


        44       50 cents that is raised by the email from Sandra Gatto to


        45       Mr Hogan, which was copied to you, might not have resolved


        46       itself by going to Mr Rowland and Mr Snowball in the US,


        47       but in fact it resolved itself by being included in the
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         1       inland transport fee which was paid to Alia.


         2       A.   It certainly looks that way, yes.


         3


         4       Q.   Now, it is clear that you, as manager of chartering,


         5       would have been interested in this email from


         6       Sandra Gatto - if we could go back to AWB.5062.0175.  If we


         7       go to the bottom of the page, the question as framed by the


         8       ship owner is:


         9


        10            When charterer is going to pay inland


        11            transportation charge...


        12


        13       So the question is really directing to chartering?


        14       A.   Mmm-hmm.


        15


        16       Q.   And, as the Commissioner has indicated, if we go to


        17       the next page, 0176, there is a reference to "tally fees to


        18       be paid to state agent as port regulation", which is


        19       something that you have said that you would have been


        20       interested in.  Now that I have produced that information,


        21       can you think back to this time, to this email?  Surely


        22       there must have been discussion within AWB about the


        23       payment of the inland transportation charge and the


        24       10 per cent commission to the Iraqi State Company for Water


        25       Transport?


        26       A.   Yes, there may well have been, Mr Agius, but I do not


        27       recall being involved in any of those discussions.


        28


        29       Q.   But there is a very strong inference, when one looks


        30       at this exchange of emails, that a number of people within


        31       AWB, yourself included, would have formed the view that the


        32       inland transportation charge and the 10 per cent was


        33       actually being paid to the Iraqi State Company for Water


        34       Transport, because that's what the ship owner's inquiry is


        35       all about?


        36       A.   Yes, it is very apparent now, but, you know, I am


        37       trying to think back to that time and it doesn't - I don't


        38       remember anything about that discussion in that period.


        39


        40       THE COMMISSIONER:   Q.   What does "D/A" mean?  "C/P" is


        41       charter party?


        42       A.   Charter party.  "D/A" - it might be something to do


        43       with disbursements or - I'm not sure.


        44


        45       THE COMMISSIONER:   Do you know, Mr Judd?


        46


        47       MR JUDD:   I am speculating, sir.  I was thinking of
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         1       "discharge" something - approval?


         2


         3       THE COMMISSIONER:   I was thinking of discharge something


         4       too.  I imagine it means no extra payments, or something.


         5


         6       MR AGIUS:   Q.   Was it within your understanding that


         7       under the charter party the ship owner was entitled to


         8       claim a maximum disbursement up to US$2,000 for incidental


         9       charges at discharge port?


        10       A.   Yes, I was aware there was a figure.  That's right.  I


        11       can't remember the exact amount.


        12


        13       Q.   Well, the ISCWT are looking for US$24,472 on account


        14       of the 50 cents a metric tonne, on a 48,000 or 49,000 tonne


        15       shipment.  Do you know how that problem was resolved?


        16       A.   No.


        17


        18       MR AGIUS:   I will tender those two pages,


        19       Mr Commissioner - AWB.5062.0175 and 0176.


        20


        21       EXHIBIT #405 EMAIL FROM SANDRA GATTO TO VARIOUS PEOPLE AT


        22       AWB, BARCODED AWB.5062.0175-0176


        23


        24       MR AGIUS:   Q.   When you read that email, Mr Jones, did


        25       you harken back to the earlier trip report from Mr Hogan,


        26       where he had spoken of the 10 per cent being applied by the


        27       Iraqis - "10 per cent will be added to px and included into


        28       trucking fee"?


        29       A.   No.  I don't actually recall the issue of the 50 cents


        30       per tonne coming up again.


        31


        32       Q.   What about the reference "Inland transportation charge


        33       and 10 per cent commission to ISCWT", which is on page 0175


        34       at the very bottom of the page, in the fourth-last line?


        35       What about that issue?  Did that come up again?


        36       A.   Not that I'm aware of, no.


        37


        38       Q.   You see, when Mr Hogan had written his confirmation of


        39       the sale, which we saw earlier --


        40       A.   Mmm-hmm.


        41


        42       Q.   -- and I don't think anybody will forget the


        43       paragraph, "10% will be added to px and included into


        44       trucking fee.  IGB will confirm" a US dollar sum "and


        45       trucking fee will be USD 44.50.  This has been approved by


        46       UN.  (As per IGB - I will get this in writing)."  Now,


        47       that's 2 November 2000.  We have seen the email from
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         1       Mr Snowball saying that payments of US dollars to Iraq are


         2       breaching sanctions, and now we have a request by the ship


         3       owner speaking of payments of US dollars which are clearly


         4       being demanded by the ISCWT, described by the ship owner as


         5       the Iraqi State Company for Water Transport.  How is it


         6       that the bell didn't ring that this request for the payment


         7       of inland transportation charge and 10 per cent commission


         8       and 50 cent tally fees in US dollars was not a breach of


         9       sanctions?


        10       A.   Well, as I said, Sandra forwarded the email on.  The


        11       payment of the inland trucking charge was no longer a


        12       factor for chartering to consider, so after she sent it


        13       I would have moved on to other matters pertaining to the


        14       chartering group.


        15


        16       MR AGIUS:   Mr Commissioner, I am informed by my learned


        17       friend Mr Nell that "D/A" means "disbursement account" in


        18       the charter party.


        19


        20       THE COMMISSIONER:   Thank you.


        21


        22       MR AGIUS:   Q.   You see the promise to Mr Hogan, evidently


        23       made in November, that "This has been approved by UN.  (As


        24       per IGB - I will get this in writing)", by now must have


        25       been sounding pretty hollow, because the AWB knew, through


        26       Mr Snowball at least, that payments in US dollars to Iraq


        27       were breaching sanctions, and here the AWB is on notice


        28       that an Iraqi entity is seeking payments in US dollars.  So


        29       there couldn't have been any thought that these payments


        30       had been approved by the United Nations, could there?


        31       A.   Well, Mr Agius, as I said before, this email was


        32       forwarded on, it wasn't for my consideration, and I went


        33       back to working on chartering-related matters.


        34


        35       Q.   On the same point, but perhaps with a slightly


        36       different approach, if we could bring up, please,


        37       exhibit 79, which I have as WST.0009.0379, this is


        38       Mr Long's email to a number of persons, including yourself.


        39       Now, you will appreciate, in the chronology of things,


        40       20 March was the day that the coalition had begun their


        41       invasion of Iraq, and Mr Long is referring to an Iraq


        42       situation report and a point on that report which had not


        43       been dealt with:


        44


        45            Explore situation with regard to inland


        46            transport paid to Alia Transport Jordan re


        47            Pearl of Fujairah...
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         1


         2       You will recall that inland transport fees had been paid in


         3       relation to the Pearl of Fujairah before it had docked and


         4       discharged its cargo and, indeed, before the invasion had


         5       begun, and Alia had received that money on 14 March, and it


         6       was 2.468 million Euros.  There was an issue as between AWB


         7       and Alia as to whether that money would be repaid and when


         8       it would be repaid.  You will see in the second-last


         9       paragraph Mr Long deals with it in this way:


        10


        11            If in the worst case they do not repay


        12            these moneys, AWBI are holding a provision


        13            in the pool model for USD5m for quality


        14            issues as part of the USD25m total


        15            provision.  Actual payments due (not paid)


        16            as part of this provision are USD2.016m for


        17            the iron filing claim and USD100k for sand


        18            compensation...


        19


        20       The statement by Mr Long is this:  we have paid


        21       2.46 million Euros to Alia for the Pearl of Fujairah; we


        22       are holding a provision of 5 million in the pool, of which


        23       roughly $2m is due to the Iraqis for the iron filing claim,


        24       and US$100,000 is due for the sand compensation, so we're


        25       holding 2.116 million US dollars otherwise due to the


        26       Iraqis.  If we don't get the inland transportation fees


        27       back, we've at least got the US$2.116m; do you see that?


        28       A.   Yes, I see that.


        29


        30       Q.   Now, that would only make sense if there was an


        31       understanding at AWB that the money paid to Alia on account


        32       of inland transport was actually on-paid by Alia to the


        33       Iraqis.  Do you see the commercial logic of that?


        34       A.   Yes.


        35


        36       Q.   Did it dawn on you at the time that you received this


        37       email, on 20 March 2003?


        38       A.   No, because I don't recall reading the email, but I do


        39       remember the Pearl of Fujairah, and I did play a role in


        40       managing that vessel through the war that occurred, but


        41       I didn't get involved in any of the payment and quality


        42       issues referred to in this email.


        43


        44       Q.   If we could go to exhibit 295 - AWB.6004.0232 - at the


        45       bottom of that page, this is Mr Long's email of 12 June


        46       2003 to Mr Stott and a number of other persons, including


        47       yourself, subject "Proton":
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         1


         2            Please don't let DFAT know you know...


         3


         4       And if we go to page 0233, you will see that the CPA was


         5       asking Mr Long to work with his ministry in Iraq and the


         6       appropriate UN agency to do the following, and


         7       paragraph II, the second-last paragraph, is:


         8


         9            Identify which contracts have a kickback or


        10            surcharge (often 10%).  We need to know


        11            what percentage kickback or after sales


        12            service fee was involved under the Extra


        13            Fees category.  Your ministry is likely


        14            aware of this charge so please work with


        15            them to identify and indicate on the


        16            matrix.


        17


        18       This email was copied to you, Mr Jones?


        19       A.   Mmm-hmm.


        20


        21       Q.   Did you read it?


        22       A.   Yeah, I probably would have read it, yes.


        23


        24       Q.   And when you read the reference to "kickback or


        25       surcharge (often 10%)", surely you recalled the 10 per cent


        26       that had been referred to in Mr Hogan's trip report, the


        27       10 per cent that had been added in to the last two


        28       contracts, the 10 per cent that had been referred to in the


        29       ship owner's electronic message which Sandra Gatto had


        30       referred to you.  Did you recall any of those references to


        31       the 10 per cent being added in to a contract or a


        32       10 per cent commission when you read this?


        33       A.   No, I didn't make that connection.


        34


        35       Q.   Was there any discussion within AWB about this


        36       paragraph II which sought to identify contracts that had a


        37       10 per cent surcharge, kickback or aftersales service fee


        38       in them?


        39       A.   I'm sure there would have been.


        40


        41       Q.   Were you party to any of that discussion?


        42       A.   Not that I'm aware of, no.


        43


        44       Q.   Why do you say that you are sure there would have been


        45       such discussion, Mr Jones?


        46       A.   Because this was to do with Michael, who was in Iraq,


        47       and he was in regular contact with the executive team, so
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         1       I'm sure there would have been discussions with regard to


         2       what he was doing in Iraq.


         3


         4       Q.   Can we add to that surety some other factors, and I


         5       will put them to you and you can accept them or reject


         6       them:  the AWB was very interested in restoring 1670 and


         7       1680, was it not?


         8       A.   Correct.


         9


        10       Q.   Is that another reason why you believe that there


        11       would have been discussion about this paragraph II at AWB?


        12       A.   I'm sure there would have been, yes.


        13


        14       MR AGIUS:   Mr Commissioner, that is the extent to which I


        15       can take Mr Jones in this examination.  As with other


        16       witnesses, against the likelihood  - and it is a


        17       likelihood, I'm afraid - that we will receive further


        18       material relating to this matter, I can't ask that you


        19       release him from his notice.


        20


        21       THE COMMISSIONER:   Yes.  Mr Evans, do you wish to ask your


        22       client any questions?


        23


        24       MR EVANS:   No, I don't, Mr Commissioner.


        25


        26       THE COMMISSIONER:   Mr Judd?


        27


        28       MR JUDD:   No, sir.


        29


        30       THE COMMISSIONER:   Does anybody else wish to ask the


        31       witness any questions?  Mr Jones, you are excused for


        32       today.  I can't release you finally, but if you are further


        33       required, that will be by arrangement with your solicitors.


        34


        35       THE WITNESS:   Thank you, Commissioner.


        36


        37       <THE WITNESS WITHDREW


        38


        39       MR AGIUS:   Mr Commissioner, we have received a statement


        40       from Mr Hughes.  I see the time.  What I propose to do,


        41       with your permission, is to distribute copies of that


        42       statement and ask my learned friends to keep it


        43       confidential until such time as my learned friend Mr Judd


        44       has had a chance to read it, in particular, and deal with


        45       any commercial in confidence claims.  That might be done


        46       during perhaps a fractionally longer morning break, and


        47       then we can return and deal with Mr Hughes.
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         1


         2       THE COMMISSIONER:   Shall I adjourn until midday?


         3


         4       MR AGIUS:   If that's convenient.


         5


         6       MR JUDD:   Before you do so, Commissioner, might I mention


         7       the statutory declaration of Mr Jones.


         8


         9       THE COMMISSIONER:   Yes.


        10


        11       MR JUDD:   We don't have the attachments, and we will go


        12       through those in due course for confidentiality.  There are


        13       some ship names in paragraph 64, and that could be the


        14       subject of an order, in our submission, for


        15       non-publication.  Apart from that, there is nothing else.


        16


        17       THE COMMISSIONER:   Very well.  I shall make a


        18       non-publication in relation to the vessel names in


        19       paragraph 64 of Mr Jones' statement, exhibit 401.


        20


        21       MR AGIUS:   We are still putting together the compilation


        22       of documents referred to in Mr Jones' statutory


        23       declaration, and we will make that available to my learned


        24       friend so that it can be checked before we tender it and


        25       mark it as a public exhibit.


        26


        27       THE COMMISSIONER:   Very well.  I shall adjourn until


        28       midday.


        29


        30       SHORT ADJOURNMENT


        31


        32       MR AGIUS:   Mr Commissioner, I call Mr Hughes.


        33


        34       MR EVANS:  While Mr Hughes is entering the witness box,


        35       Mr Commissioner, may I seek your authorisation to appear on


        36       the usual terms for him.


        37


        38       THE COMMISSIONER:   Yes, Mr Evans, that authorisation is


        39       granted.


        40


        41       <RUSSELL PHILIP HUGHES, sworn:               [12.08am]


        42


        43       <EXAMINATION BY MR AGIUS:


        44


        45       MR AGIUS:   Q.   Might we have your full name, please,


        46       Mr Hughes?


        47       A.   Russell Philip Hughes.
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         1


         2       Q.   You appear here today in response to a notice


         3       requiring your appearance?


         4       A.   Yes.


         5


         6       Q.   You have provided a statement of 22 February 2006.


         7       Could we bring up, please, WST.0010.0062.  I will provide


         8       you with a hard copy of this statement.


         9       A.   Thank you.


        10


        11       Q.   That statement has been edited to remove an address,


        12       Mr Hughes.  Is that a copy of your statement?


        13       A.   Yes, it is.


        14


        15       Q.   Are the contents of that statement true and correct to


        16       the best of your knowledge and belief?


        17       A.   Yes, they are.


        18


        19       MR AGIUS:   I tender the statement.


        20


        21       EXHIBIT #406 STATEMENT OF RUSSELL PHILIP HUGHES,


        22       DATED 22/2/2006, BARCODED WST.0010.0062


        23


        24       MR AGIUS:   I tender with it a volume of annexures which


        25       are referred to in the statement.


        26


        27       EXHIBIT #407 VOLUME OF ANNEXURES REFERRED TO IN THE


        28       STATEMENT OF RUSSELL PHILIP HUGHES


        29


        30       MR JUDD:   Commissioner, we have had an opportunity to look


        31       at the statement.  We don't believe there is any material


        32       for which a claim of confidentiality is made in that


        33       regard, and we will review the attachments in due course,


        34       if we may.


        35


        36       THE COMMISSIONER:   Thank you.


        37


        38       MR AGIUS:   Mr Commissioner, I have no further questions


        39       for Mr Hughes.


        40


        41       THE COMMISSIONER:   Yes.  I have Mr Hughes' statement.


        42       Mr Evans, do you wish to ask any questions?


        43


        44       MR EVANS:   No, sir.


        45


        46       THE COMMISSIONER:   Mr Judd?


        47
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         1       MR JUDD:   No.


         2


         3       THE COMMISSIONER:   Mr Lacava?


         4


         5       MR LACAVA:   Yes, I would, sir, but I would like to have


         6       the opportunity of seeing the annexures.  We haven't seen


         7       any of the annexures.  We have been kindly given a copy of


         8       the statement, and as quickly as possible I have been


         9       reading that.  I haven't had an opportunity to get


        10       instructions on it, but I would like to see the annexures,


        11       if I may.


        12


        13       MR AGIUS:   I can provide my friend with my copy, which


        14       I must say I have had for about 11 minutes, and perhaps I


        15       could suggest this, Mr Commissioner:  we have just received


        16       an additional statement from Mr Cooper.  We had a primary


        17       statement.  We have now received a supplementary statement


        18       of evidence that it is said that Mr Cooper can give.  I


        19       will need some time to read that statement.  My application


        20       would be that we adjourn until 2.30 to permit me, and those


        21       assisting me, to go through that material and then resume


        22       with Mr Cooper, which would give Mr Lacava some time to


        23       read the annexures and deal with the matter between now and


        24       2.30, or at 2.30.


        25


        26       THE COMMISSIONER:   Are you content with that, Mr Lacava?


        27


        28       MR LACAVA:   Yes, I am happy to do that, sir.  I just want


        29       to be in a position to get some instructions.  I don't


        30       anticipate that I will be very long with any questions that


        31       I have.


        32


        33       THE COMMISSIONER:   Very well.  All right.  Mr Hughes, you


        34       are excused until 2.30.


        35


        36       THE WITNESS:   Thank you.


        37


        38       THE COMMISSIONER:   I will adjourn until that time.  Does


        39       anybody else wish to ask questions of Mr Hughes?


        40


        41       MR ALLEN:   No, sir.


        42


        43       THE COMMISSIONER:   Very well, if you could provide


        44       Mr Lacava with a copy of the annexures; in the meantime, we


        45       can all consider Mr Cooper's statement.


        46


        47       MR AGIUS:   Could I just raise, there is one matter
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         1       consequential upon Mr Hughes' statement that people ought


         2       to be aware of.  In paragraph 38 there is a reference to a


         3       document by barcode HUN.0001.0018.  We have that as an


         4       exhibit, but by a different barcode number - AWB.0138.0378.


         5       It is exhibit 288, and part of exhibit 399.


         6


         7       THE COMMISSIONER:   Thank you.  Very well.  I will adjourn


         8       until 2.30.


         9


        10       LUNCHEON ADJOURNMENT


        11


        12


        13


        14
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         1       UPON RESUMPTION:


         2


         3       <EXAMINATION BY MR LACAVA:


         4


         5       MR LACAVA:   Q.   Mr Hughes, you left AWB in December of


         6       2000, did you not?


         7       A.   Correct.


         8


         9       Q.   That was a little under six months after Mr Stott


        10       commenced?


        11       A.   Yes, that's right.


        12


        13       Q.   In your statement at paragraph 51 - could I just take


        14       you there briefly?  Do you have it there?


        15       A.   Yes, I do.


        16


        17       Q.   You say that you formed a close professional


        18       relationship with a number of fellow workers at AWB,


        19       including Nigel Officer, Mark Emons, Adrian Hunter and


        20       Darryl Borlase.  Did you have a close professional


        21       relationship with Mr Dominic Hogan?


        22       A.   Yes, I did.


        23


        24       Q.   Did you regard him, in the time that you were at AWB,


        25       as a friend?


        26       A.   Yes, I did.


        27


        28       Q.   Do you still regard him as a friend?


        29       A.   Yes, I do.


        30


        31       Q.   Does he remain a friend?


        32       A.   Yes, he does.


        33


        34       Q.   Do you see him regularly?


        35       A.   No, I wouldn't have seen him for a number of years,


        36       but I have spoken to him on the phone quite a few times


        37       over the last number of months.


        38


        39       Q.   When did you last speak with him?


        40       A.   It would have been this morning.


        41


        42       Q.   This morning?


        43       A.   Yes.


        44


        45       Q.   What time?


        46       A.   Around 8.30, I believe.


        47





            .22/2/06 (32)              3165     R P HUGHES (Mr Lacava)


                            Transcript produced by ComputerReporters


�















         1       Q.   Did you tell him the evidence that you were going to


         2       give to this Commission?


         3       A.   No, I didn't.


         4


         5       Q.   Did you tell him what you'd said in your statement


         6       about Mr Stott?


         7       A.   No, I didn't.


         8


         9       Q.   How long did this conversation last this morning?


        10       A.   It was a very short conversation.  I spoke to Dominic


        11       that it's likely that I'd be taking the stand today, so


        12       literally a couple of minutes.


        13


        14       Q.   Did you speak with him during the time that he was


        15       giving evidence to the Commission?


        16       A.   No, I didn't.


        17


        18       Q.   Over the last couple of months has the focus of your


        19       discussions with him been about the evidence that you would


        20       give and he would give to this Commission?


        21       A.   No, there was discussion, obviously, on what came out


        22       of the Volcker Report, when that was first handed down,


        23       but, no, I haven't discussed with him in relation to actual


        24       evidence I was going to give towards this Commission


        25       because I was only summonsed last Friday.


        26


        27       Q.   When you left AWB you went to work, according to your


        28       statement, for a small commodity trading company; is that


        29       right?


        30       A.   Yes, I was consulting for a small commodity trading


        31       company, correct.


        32


        33       Q.   Then you went to work as a canola trader?


        34       A.   Yes, I moved to South Australia with AusBulk as a


        35       canola trader and export manager.


        36


        37       Q.   What was the name of the small commodity trading


        38       company that you joined?


        39       A.   As a consultant?


        40


        41       Q.   As a consultant.


        42       A.   Lanson.


        43


        44       Q.   How do you spell that?


        45       A.   L-A-N-S-O-N.


        46


        47       Q.   Is that a South Australian organisation, or Victorian?
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         1       A.   No, it's a Victorian organisation.


         2


         3       Q.   Who were the principals of that company?


         4       A.   Mark Emons and Ted Laskie.


         5


         6       Q.   Both former AWB employees whilst you were employed at


         7       AWB; is that right?


         8       A.   Correct.


         9


        10       Q.   How long did you consult with this company?


        11       A.   10 months.  I left the organisation I think around


        12       October, as I was going to take a position up in the


        13       Middle East in Sharjah.


        14


        15       Q.   And what did your consultancy involve?


        16       A.   On a week-to-week basis I wrote a market report for


        17       the organisation, which was provided to another company or


        18       sold to another company, called Farm Horizons.  I also


        19       traded futures for the company.


        20


        21       Q.   Did Mr Emons recruit you as a consultant?


        22       A.   Yes, he did.


        23


        24       Q.   You didn't get on all that well with Mr Stott, did


        25       you, in the six months or so that he was your boss?


        26       A.   No, I wouldn't say that.  I think I actually left AWB


        27       on very good terms with Mr Stott, as I assisted him with


        28       the negotiation on Iran on virtually the last day I left


        29       the company.


        30


        31       Q.   Well, you were looking for a new job in October of


        32       2000, weren't you?


        33       A.   Yes, I decided to move on from the organisation around


        34       that time, and I had a number of interviews with companies,


        35       including Pasminco.


        36


        37       Q.   Mr Stott introduced a number of changes, didn't he?


        38       A.   He certainly did.  There was a number of management


        39       changes, including a lot of staff leaving during those


        40       first few months.


        41


        42       Q.   One of the changes that he introduced was that he put


        43       in place a requirement that he approve the sale of any


        44       wheat over 50,000 metric tonnes.


        45       A.   I don't actually recall that, but, yes, he could well


        46       have done.


        47
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         1       Q.   You have no recollection of that?


         2       A.   No, I don't actually recall that particular detail,


         3       but, yes, he could well have done.


         4


         5       Q.   Do you recall having a disagreement with him because


         6       he put it to you that you had failed to comply with his


         7       requirement in that regard in relation to a sale of wheat


         8       to Iran?


         9       A.   No, I don't believe that was the case.  My discussion


        10       with Mr Stott at that time, which I think was around late


        11       October, early November, was with regard to tactics for


        12       negotiating sales of grain to Iran, not an actual sale.


        13


        14       Q.   So you're saying that it didn't happen, but you can


        15       remember the date?


        16       A.   I remember a conversation that I had with Mr Stott on


        17       the floor, on the trading floor, where Mr Stott became


        18       quite vocal in reprimanding me for having a discussion and


        19       indicating a price to the Iranians.


        20


        21       Q.   We read about that in your statement.  I'm not asking


        22       you about that.  I'm asking you whether or not you had a


        23       disagreement with Mr Stott about your alleged failure to


        24       comply with his requirement to first check with him any


        25       sale above 50,000 metric tonnes.


        26       A.   My disagreement with Mr Stott was with regard to


        27       negotiation, not a sale.


        28


        29       Q.   Mr Stott alleged that you had breached his requirement


        30       and that you were selling wheat to the Iranians at too low


        31       a price, didn't he?


        32       A.   No, Mr Stott was not wanting to provide any price to


        33       the Iranians until they visited Australia in December.


        34       That was his sales tactic.


        35


        36       Q.   One of the other changes that Mr Stott introduced was


        37       that he got rid of Ronly, wasn't it?


        38       A.   Yes, he took a different direction on the commercial


        39       relationship that AWB had with Ronly.


        40


        41       Q.   Well, he put an end to it, didn't he?


        42       A.   No, I believe he kept on paying the 20 cents


        43       commission for a period of time, so, no, there was still a


        44       commercial relationship with Ronly and he indicated that we


        45       would still be happy to provide Ronly with offers for the


        46       Turkish market.


        47





            .22/2/06 (32)              3168     R P HUGHES (Mr Lacava)


                            Transcript produced by ComputerReporters


�















         1       Q.   He put an end to paying these trucking fees through


         2       Ronly, didn't he?


         3       A.   Yes, he did.


         4


         5       Q.   Thank you.  When he did that, you went to him, didn't


         6       you, and said, "Look, Charles, you'd better be careful


         7       about Ronly, don't you know that the chairman's daughter is


         8       associated with him?"


         9       A.   No, I did not.


        10


        11       Q.   Did you know the chairman's daughter - Mr Flugge's


        12       daughter?


        13       A.   I have not met the chairman's daughter in person.


        14


        15       Q.   Did you know that his daughter was associated with


        16       Ronly?


        17       A.   I do recall that she did go to Ronly, after it was


        18       reported in the newspapers not so long ago.


        19


        20       Q.   Did you know that in July 2000?


        21       A.   I didn't have recollection of that until it was


        22       reported in the newspapers.


        23


        24       Q.   You didn't have recollection of it?


        25       A.   Yes.


        26


        27       Q.   So you're saying you didn't have any knowledge of it


        28       whatsoever, or, when it was recently reported in the


        29       newspapers, you recalled it?


        30       A.   I recalled there was some discussion, which I must


        31       admit I wasn't involved in the actual discussion, that his


        32       daughter was on a trip around the world and she was seeking


        33       short-term work with Ronly.


        34


        35       Q.   What I suggest to you is that you went to Mr Stott in


        36       July of 2000, after he had written his letter of 28 July


        37       giving instructions that payments through Ronly would


        38       cease, and you warned him to be careful because the


        39       chairman's daughter was associated with Ronly - what do you


        40       say to that?


        41       A.   I certainly did not.


        42


        43       Q.   Could I just briefly take you, Mr Hughes, to paragraph


        44       15 of your statement.  You there deal with the events in


        45       1999; correct?


        46       A.   Yes, correct.


        47
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         1       Q.   You refer to discussions that were being held around


         2       the marketing desk.


         3       A.   Mmm-hmm.


         4


         5       Q.   Is that right?


         6       A.   Yes, correct.


         7


         8       Q.   Was Mr Emons involved in those discussions?


         9       A.   Yes, he would have been, as the account manager for


        10       Iraq.


        11


        12       Q.   Yes.  Mr Officer?


        13       A.   I can't recall Mr Officer actually being at the desk


        14       when that was first raised.


        15


        16       Q.   When what was first raised?


        17       A.   That the Iraqis were wanting us to pay a $12 fee over


        18       and above the C&F contract price.


        19


        20       Q.   That was in mid 1999, wasn't it?


        21       A.   Yes, and that's what my statement refers to, mid 1999.


        22


        23       Q.   Yes, and wasn't Mr Officer in charge then?


        24       A.   He was the general manager of international sales and


        25       marketing, but I wasn't privy to a conversation between


        26       Mr Emons and Mr Officer.


        27


        28       Q.   So these discussions that you set out in paragraphs 15


        29       and 16, are they general discussions or specific


        30       discussions?


        31       A.   They are discussions which would have occurred around


        32       the desk in relation to information and correspondence that


        33       we received from the Iraqis.  I was party to those


        34       discussions, not directly involved in them myself, but I


        35       was party to them.


        36


        37       Q.   And you say Mr Officer wasn't involved?


        38       A.   Mr Officer - I understand he did become involved in


        39       the discussions on the Iraqi trucking fee, but the


        40       discussions I relate to in my statement are in regard to


        41       between the marketing team, on the desk.


        42


        43       Q.   Mr Hogan, where was he at that time?


        44       A.   Mr Hogan was in Cairo.


        45


        46       Q.   Mr Watson, was he involved in the discussions?


        47       A.   Yes, Mr Watson was involved in the discussions,
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         1       because it was discussed about paying the trucking fee


         2       through the chartering division.


         3


         4       Q.   Mr Watson wasn't in the sales area, was he; he was in


         5       chartering?


         6       A.   No, he was - it was an open-plan floor and he wasn't


         7       on the actual Middle East desk, he was on a chartering


         8       desk.


         9


        10       Q.   What about Mr Owen?


        11       A.   No, I don't recall Mr Owen being present initially,


        12       with the initial discussions when the correspondence came


        13       in.


        14


        15       THE COMMISSIONER:   Q.   How far away was Mr Watson's desk


        16       from your desk?


        17       A.   It would have been the end of the room, Commissioner.


        18


        19       MR LACAVA:   Q.   In 1999 it's your understanding, isn't


        20       it, that AWB put in place the first contracts that provided


        21       for the payment of a trucking fee which was built into the


        22       contract price of the wheat?


        23       A.   Yes, that's my understanding.


        24


        25       Q.   And your understanding arises from the discussions


        26       around the desk?


        27       A.   My understanding arises from the fact that I was on


        28       the marketing desk, I would receive correspondence by telex


        29       and also by fax from the Iraqis, which we would hand out to


        30       the various individuals on the marketing desk.


        31


        32       Q.   The contracts that were put in place in 1999 --


        33       A.   Yes.


        34


        35       Q.   -- were put in place, weren't they, as a result of


        36       many discussions between Messrs Emons, Officer, Watson and


        37       Hogan?


        38       A.   Yes.


        39


        40       Q.   And that was many months before Mr Charles Stott


        41       arrived, wasn't it?


        42       A.   Yes, talking approximately 10 to 12 months.


        43


        44       Q.   In 1999, when these discussions were taking place and


        45       when the contracts were put in place, was it your


        46       understanding that the UN had approved the payment of a


        47       trucking fee?





            .22/2/06 (32)              3171     R P HUGHES (Mr Lacava)


                            Transcript produced by ComputerReporters


�















         1       A.   I believe the Iraqis had said to us at that time that


         2       the UN were going to approve, or had approved, the trucking


         3       fee.


         4


         5       Q.   But what was your understanding; that's what I'm


         6       asking you, Mr Hughes.  Was it your understanding that the


         7       UN had or had not approved the payment of a trucking fee in


         8       1999?


         9       A.   It was my understanding that the UN had approved a


        10       free on truck contract.


        11


        12       Q.   Did that understanding derive from these general


        13       discussions around the marketing desk?


        14       A.   Yes, it would have been.


        15


        16       Q.   You had no involvement in the contract itself, did


        17       you, or the negotiations?


        18       A.   No, I was managing other markets, not Iraq.


        19


        20       Q.   So any understanding that you had could only have come


        21       from these general discussions?


        22       A.   From general discussions, plus correspondence that was


        23       coming from the Iraqis on a daily basis.


        24


        25       Q.   So your understanding was based upon what you'd been


        26       told by Mr Emons, Mr Officer, Mr Watson and Mr Hogan and


        27       from reading correspondence from the Iraqis; is that right?


        28       A.   Correct.


        29


        30       Q.   For how long did you remain of that understanding?


        31       A.   Up to today.


        32


        33       Q.   Right up until today?


        34       A.   Yes.


        35


        36       Q.   When was that, 8.30 this morning, when Mr Hogan phoned


        37       you - is that when you found out that it hadn't been


        38       approved?


        39       A.   Sorry, I don't follow your question.


        40


        41       Q.   Well, at what time today did you realise that the UN


        42       had not approved the payment of an inland trucking fee?


        43       A.   I believe the UN had approved a contract that was free


        44       on truck to all governates of Iraq.


        45


        46       Q.   See, what I was asking you was - and I don't wish


        47       there to be any confusion about this --
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         1       A.   Yes.


         2


         3       Q.   -- has it been your understanding right up until today


         4       that the UN approved the contract free on truck all


         5       governates of Iraq?


         6       A.   Yes.


         7


         8       Q.   Is it your understanding that the UN had or had not


         9       approved of the payment of an inland trucking fee?


        10       A.   I don't believe that that was brought to the UN's


        11       attention, the actual trucking fee itself.


        12


        13       Q.   Why do you say that?


        14       A.   Because I've read thousands of pages of correspondence


        15       in the Volcker Report and also transcripts from this


        16       Commission.


        17


        18       Q.   What about the discussions that you had around this


        19       marketing desk in 1999 - you knew then, didn't you, from


        20       those discussions with Mr Emons, Mr Officer, Mr Watson and


        21       Mr Hogan?


        22       A.   I do recall that the original contracts did have a $12


        23       discharge fee actually put on them.


        24


        25       Q.   The original contracts had a $12 discharge fee put on


        26       them; is that what you're saying?


        27       A.   I believe that was the case, yes.


        28


        29       Q.   Did you see such a contract?


        30       A.   I can't actually recall, no.


        31


        32       Q.   Well, what's the basis of your belief?


        33       A.   The basis of my belief is information that I've since


        34       read.


        35


        36       Q.   Information you've since read, what, in the nature of


        37       transcripts from this Commission?


        38       A.   Yes.


        39


        40       Q.   In answer to one of my questions - I asked you, "What


        41       about the discussions that you had around this marketing


        42       desk in 1999 - you knew then, didn't you, from those


        43       discussions with Mr Emons, Mr Watson, Mr Officer and


        44       Mr Hogan?"  You said:


        45


        46            I do recall that the original contracts did


        47            have a $12 discharge fee actually put on
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         1            them.


         2


         3       A.   Yes.


         4


         5       Q.   Now, that had nothing to do with what had happened in


         6       this Commission, did it?


         7       A.   No, it didn't, correct.


         8


         9       Q.   So your evidence is that you recall in 1999 that there


        10       were contracts that showed a $12 discharge fee; is that


        11       right?


        12       A.   Yes.


        13


        14       Q.   That's correct?


        15       A.   Yes, that's correct, or discharge - yes, that's right.


        16


        17       Q.   Discharge, yes.  And that is correct, isn't it?


        18       A.   Yes, it is.


        19


        20       Q.   Did you see the contract in 1999?


        21       A.   I can't recall whether someone actually discussed with


        22       me that it was on the contract or I actually saw the


        23       contract at that time.


        24


        25       Q.   You possibly could have seen one?


        26       A.   I possibly could have seen one.  There was obviously


        27       contracts coming across the desk constantly.


        28


        29       Q.   You weren't involved in the contract negotiations,


        30       were you?


        31       A.   No, I wasn't with Iraq, that's right.


        32


        33       Q.   And you weren't involved in actually drawing the


        34       contracts, were you?


        35       A.   I was involved in providing offers to some companies


        36       for Iraq, but not drawing the contracts, that's right.


        37


        38       Q.   So, if you saw one in 1999, it would have been shown


        39       to you by somebody else at AWB; is that correct?


        40       A.   Yes, or it would have been a document that was on the


        41       marketing desk.


        42


        43       Q.   And those people that would have been involved with


        44       such a document, or who would be most likely to have had


        45       such a document, I suggest to you, would be Mr Emons?


        46       A.   Correct.


        47
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         1       Q.   He'd be one person?


         2       A.   Yes.


         3


         4       Q.   Mr Officer, he'd be such a person?


         5       A.   Less likely.


         6


         7       Q.   Mr Watson?


         8       A.   Potentially, yes.


         9


        10       Q.   And of course there was Mr Hogan, who was over in


        11       Cairo --


        12       A.   Yes.


        13


        14       Q.   -- but he could communicate either by fax or by email,


        15       couldn't he?


        16       A.   Correct.  It also could have - I also could have seen


        17       it through the contract administration area.


        18


        19       Q.   Yes.  In 1999 and 2000 your understanding was, wasn't


        20       it, that you had seen a contract or you'd been told of a


        21       contract that showed or provided for a $12 discharge fee;


        22       correct?


        23       A.   Yes.


        24


        25       Q.   And that the UN had approved of a contract that as to


        26       price provided for FIT all governates of Iraq?


        27       A.   Yes, that's right.


        28


        29       Q.   In 1999, when these contracts that provided for FIT


        30       all governates of Iraq started to be used to sell wheat to


        31       Iraq, did you have any understanding as to whether or not


        32       those contracts were in breach of UN sanctions?


        33       A.   No, not at that time.


        34


        35       Q.   When did you first think to yourself that they might


        36       have been in breach of UN sanctions?


        37       A.   Well, I did think that the payment mechanism was quite


        38       unusual, going through a third party - Jordanian trucking


        39       companies or Alia.


        40


        41       Q.   When did you think that?


        42       A.   I thought that in 1999.


        43


        44       Q.   And did you express your concerns to anyone?


        45       A.   No, at that time I wasn't looking after - I'd just


        46       taken over the markets in late '98 of Iran, Kuwait, Dubai,


        47       Sharjah, Abu Dhabi, Amman, and my focus was very much on
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         1       the accounts that I was managing on a day-to-day basis.


         2


         3       Q.   Mr Hughes, what I suggest to you is that this issue


         4       about payment of trucking fees, which arose in 1999, in the


         5       marketing area the knowledge of that and the mechanism for


         6       the payment was confined to a relatively few people, and


         7       I'm speaking about Mr Emons, Mr Officer, Mr Watson, Mr Owen


         8       and Mr Hogan.  What do you say to that?


         9       A.   Look, I'm not sure of conversations that those


        10       individuals had with other people in the company in respect


        11       of that, so I couldn't answer that particular question.


        12


        13       Q.   Well, I want to ask you on the basis of discussions


        14       that you had around the marketing desk?


        15       A.   I believe those people would have definitely known, I


        16       can't speak for others whether they knew or not.


        17


        18       Q.   They were the ones who put the whole system in place,


        19       weren't they?


        20       A.   Yes, they certainly were.


        21


        22       Q.   You, of course, can't speak for what happened after


        23       you left, but up until the time you left in December of


        24       2000 the same system that had been put in in 1999 was in


        25       operation, wasn't it?


        26       A.   No, I believe the system did change, because the


        27       payments went directly to Alia and also the amount of the


        28       trucking fee increased.


        29


        30       Q.   I'm sorry, save for removal of Ronly --


        31       A.   Yes.


        32


        33       Q.   -- and the increase in the trucking fee --


        34       A.   Yes.


        35


        36       Q.   -- the arrangement otherwise stayed the same?


        37       A.   Yes, that's right.


        38


        39       Q.   When Mr Stott started at the IS&M, I think around


        40       10 July 2000 --


        41       A.   He was in the office prior to that doing quite a bit


        42       of work.


        43


        44       Q.   You have a clear recollection of that, do you?


        45       A.   I certainly do.


        46


        47       Q.   Why is that?





            .22/2/06 (32)              3176     R P HUGHES (Mr Lacava)


                            Transcript produced by ComputerReporters


�















         1       A.   Because Mr Stott actually asked me to produce a brief


         2       on the Yemen market prior to that.  Yemen was not a market


         3       that I looked after, and the account manager for Yemen was


         4       away, I believe in London, on holidays.  I produced a brief


         5       for Mr Stott, and I do recall it was quite an interesting


         6       conversation, because Mr Stott didn't agree with some of


         7       the conclusions that I came to on the Yemen market.


         8


         9       Q.   He was critical of you?


        10       A.   Yes, he was.


        11


        12       Q.   So you had a disagreement with him before he even


        13       commenced in his job; is that right?


        14       A.   I would say I was providing information that was


        15       requested and he had a disagreement with me, as opposed to


        16       me having a disagreement with him.


        17


        18       Q.   Before he even commenced?


        19       A.   Well, I believe he had commenced, because I understand


        20       from transcripts they actually backdated his pay back to


        21       May, while he was still working at BHP.


        22


        23       Q.   So you picked that up from the transcript too?


        24       A.   Yes, I did.


        25


        26       Q.   After he commenced - I just want to ask you a little


        27       bit about it; you have a very clear recollection, it seems,


        28       about July 2000 - you told him, didn't you, that it was


        29       your understanding that the payment of inland trucking fees


        30       had been approved by the UN?


        31       A.   No, I don't believe I did.


        32


        33       Q.   You're a bit uncertain about that, are you, Mr Hughes?


        34       A.   No, I'm not uncertain about that.  Charles did regard


        35       himself very highly as a Middle East expert and I don't


        36       believe he would have actually sought my counsel in


        37       relation to a market I wasn't even looking after.


        38


        39       Q.   This was about the payment of a trucking fee,


        40       Mr Hughes, and whether or not it was UN approved.


        41       A.   Yes, that's right.  I don't believe he would have


        42       sought my counsel in regard to issues surrounding Iraq.


        43


        44       Q.   So you have no recollection of having a discussion


        45       with him wherein you told him that it was your


        46       understanding that the payment of the trucking fees was


        47       UN approved?
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         1       A.   No, I don't have any recollection of that conversation


         2       whatsoever.


         3


         4       Q.   There is just one other matter I want to ask you


         5       about:  do you recall Mr Stott travelling to Iraq in about


         6       October of 2000?


         7       A.   I do have a very vague recollection of that, yes.  I


         8       think it was a trip where he went to maybe other countries


         9       in the Middle East, but I'm not quite sure.


        10


        11       Q.   Do you recall in late 2000 that the issue of the


        12       discharge rate of AWB ships at the port of Umm Qasr in Iraq


        13       was a major issue for AWB?


        14       A.   Yes, the company was incurring large amounts of


        15       demurrage with ships waiting at Umm Qasr, correct.


        16


        17       Q.   And do you recall Mr Stott being anxious to do


        18       something about that?


        19       A.   I would say most certainly it was a big issue for the


        20       organisation as a whole, not just Mr Stott.  So he would


        21       have been anxious to get that sorted out.


        22


        23       Q.   But it was a major issue for Mr Stott, wasn't it?


        24       After he'd come back, I suggest, to you in October 2000, he


        25       was determined to do something about it?


        26       A.   Of course, yes.


        27


        28       Q.   That was a matter of which you were aware?


        29       A.   Yes, I was.


        30


        31       Q.   And that was a matter that was discussed at length


        32       around this marketing desk, wasn't it?


        33       A.   The issue surrounding - at that point in time,


        34       actually, Dominic Hogan - when Mark Emons had left, Dominic


        35       Hogan took over responsibility for Iraq and Dominic was


        36       still in Cairo at that point in time, I think up until


        37       August.


        38


        39       Q.   He was back in Melbourne in October, was he not?


        40       You've given evidence in your statement about this fax to


        41       DFAT of 27 October.


        42       A.   Yes, sorry, he was in Cairo until August, on


        43       secondment, yes.


        44


        45       Q.   Then he came back to Melbourne?


        46       A.   Yes, that's right.


        47
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         1       Q.   So he was in Melbourne in October?


         2       A.   Yes.


         3


         4       Q.   What I suggest to you is that the issue of demurrage


         5       and the amount of demurrage was being discussed extensively


         6       around the marketing desk in October of 2000.


         7       A.   Yes, it was, it was being discussed all over the


         8       marketing floor, particularly in the pooling area and the


         9       chartering area.


        10


        11       MR LACAVA:   Thank you, Mr Commissioner.


        12


        13       THE COMMISSIONER:   Mr Evans?


        14


        15       MR EVANS:   No, thank you, Mr Commissioner.


        16


        17       THE COMMISSIONER:   Mr Agius?


        18


        19       MR AGIUS:   Nothing, thank you.


        20


        21       THE COMMISSIONER:   Is there any reason why Mr Hughes


        22       shouldn't be excused?


        23


        24       MR AGIUS:   I have no expectation that we will need him


        25       back, but --


        26


        27       THE COMMISSIONER:   Mr Hughes, that concludes your


        28       examination today.  I shan't excuse you permanently,


        29       although it appears unlikely you'll be required again.  If


        30       you are, arrangements will be made.  Thank you.


        31


        32       THE WITNESS:   Thank you.


        33


        34       <THE WITNESS WITHDREW


        35


        36       MR AGIUS:   Mr Commissioner, the next witness is Mr Cooper.


        37


        38       MR CLELLAND:   Mr Commissioner, I seek authorisation to


        39       appear with Mr Livermore on behalf of Mr Cooper.


        40


        41       THE COMMISSIONER:   Yes, Mr Clelland, that leave is granted


        42       on the usual terms.


        43


        44       MR CLELLAND:   Mr Cooper has now provided a supplementary


        45       statement with attachments and that has been provided to


        46       counsel assisting.


        47
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         1       THE COMMISSIONER:   Thank you.


         2


         3       <JAMES MacGREGOR COOPER, sworn:              [3.10pm]


         4


         5       <EXAMINATION BY MR AGIUS:


         6


         7       MR AGIUS:   Q.   Mr Cooper, might we have your full name,


         8       please?


         9       A.   Yes, it's James MacGregor Cooper.


        10


        11       Q.   And you appear here today in response to a notice


        12       requiring your attendance?


        13       A.   Yes, I do.


        14


        15       Q.   Mr Cooper, we have two statements from you.  The


        16       first,  WST.0001.0350, is dated 12 January 2006 and has


        17       five attachments, ending at 0367.  Could we bring up


        18       WST.0001.0350.  Would you just confirm that that is your


        19       first statement, Mr Cooper.  I can show you the first and


        20       last pages on the screen and a hard copy if you need it.


        21       A.   If I could have a hard copy and the last page on the


        22       screen, it would assist.


        23


        24       THE COMMISSIONER:   The last page of the statement is


        25       barcoded WST.0001.0357.


        26


        27       MR AGIUS:   Q.   The copy I've given you, Mr Cooper, has


        28       the names of IIC investigators deleted.  Otherwise it is an


        29       exact copy of what was provided to us.


        30       A.   Yes, that appears to be, without seeing - I'm looking


        31       at the hard copy now.  Yes, that --


        32


        33       Q.   So that's your first statement?


        34       A.   That's my first statement of 12 January this year.


        35


        36       MR AGIUS:   I tender that, Mr Commissioner.


        37


        38       EXHIBIT #408 FIRST STATEMENT OF JIM MacGREGOR COOPER,


        39       DATED 12/1/2006, BARCODED WST.0001.0350-0357


        40


        41       MR AGIUS:   Mr Commissioner, would you confirm your earlier


        42       order that the names of IIC investigators not be published?


        43


        44       THE COMMISSIONER:   Yes, I make that order.  Mr Cooper's


        45       statement reveals the names of United Nations


        46       investigators.  I direct that the names not be published.


        47
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         1       MR AGIUS:   Q.   We have an additional statement from you,


         2       Mr Cooper, entitled "Supplementary Statement".  It's dated


         3       22 February 2006.  It's barcoded WST.0010.0076.  I don't


         4       think we've managed to have it loaded on to the court


         5       electronic system.  Do you have a copy of it?


         6       A.   Mr Agius, I have a draft copy from this morning, but I


         7       actually don't have a hard copy of the version that was


         8       provided to you.


         9


        10       Q.   All right.  I'll provide you with one.


        11       A.   Thank you.


        12


        13       Q.   I have a copy with some markings on, Mr Cooper.  In


        14       due course we'll have an unmarked copy brought down.  Would


        15       you look at this copy and confirm that it is a copy of the


        16       statement that I've just referred to.


        17       A.   Yes, Mr Agius, that does appear to be a copy of the


        18       one that you just --


        19


        20       Q.   Of your statement of 22 February?


        21       A.   Yes, Mr Agius.  May I keep this copy?


        22


        23       Q.   I'll have it swapped with an unmarked copy, Mr Cooper.


        24       A.   Yes.


        25


        26       MR AGIUS:   I tender the statement of 22 February 2006.


        27


        28       EXHIBIT #409 SUPPLEMENTARY STATEMENT OF JAMES MacGREGOR


        29       COOPER, DATED 22/2/2006, BARCODED WST.0010.0076


        30


        31       MR AGIUS:   You have also referred to a number of


        32       attachments in that statement.  I tender that bundle of


        33       attachments, Mr Commissioner.


        34


        35       EXHIBIT #410 BUNDLE OF ATTACHMENTS REFERRED TO IN


        36       SUPPLEMENTARY STATEMENT OF JAMES MacGREGOR COOPER


        37


        38       MR AGIUS:   Q.   In your second statement, the one entitled


        39       "Supplementary Statement", dated 22 February, you make a


        40       number of corrections and amendments to your first


        41       statement.


        42       A.   Yes, I do.


        43


        44       Q.   Accepting those corrections and amendments, if we take


        45       the two statements together, do you say that the contents


        46       of them, as corrected and amended one by the other, are


        47       true and correct to the best of your knowledge and belief?
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         1       A.   Yes, I do.


         2


         3       Q.   In the time we have this afternoon, Mr Cooper, I want


         4       to ask you about the Tigris matter.  You refer to that in


         5       your supplementary statement at paragraph 16 and in your


         6       primary statement, your first statement, at paragraph 32.


         7       Doing the best you can, when is it that you say that you


         8       first became aware of the Tigris matter?


         9       A.   I believe that the first time I became aware of the


        10       name Tigris was around February of 2003, when I was copied


        11       a memorandum from Chris Whitwell.


        12


        13       Q.   And was that a memorandum dated 7 February 2003?


        14       A.   Yes, it was.


        15


        16       Q.   Before we come to that, can I take you to exhibit 22


        17       in these proceedings, AWB.0129.0116.  You have a copy of it


        18       behind your statement.  It's the first annexure.  This just


        19       happens to be a document which is the same, in terms of the


        20       typescript, though it is an exhibit.  Did you receive a


        21       copy of this document?


        22       A.   From my review of all of the documents for this


        23       hearing I do not recall having received this document.


        24


        25       Q.   Did you have some filing system within your office at


        26       AWB --


        27       A.   Yes.


        28


        29       Q.   -- for paper documents?


        30       A.   Yes.


        31


        32       Q.   Was it your practice to keep copies of memoranda such


        33       as this if you received them during the course of your work


        34       at AWB?


        35       A.   Yes, it was.


        36


        37       Q.   Have you searched where you would have kept such a


        38       memorandum if it was sent to you?


        39       A.   Yes, I have.


        40


        41       Q.   And you couldn't find a copy of it there?


        42       A.   I did find a copy of this document, and it was on a


        43       file that was compiled from around August 2004, when I was


        44       asked internally to review the Tigris matter.


        45


        46       Q.   When you say it was compiled from around August 2004,


        47       that's when the particular file started to be put together?
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         1       A.   Yes, that's correct.


         2


         3       Q.   And it was on that file that you found a copy of this


         4       document?


         5       A.   I personally didn't find it, but from early August


         6       2004 I was asked to undertake a review of the Tigris


         7       matter, and I caused an investigation of all of the


         8       documents in the company to be collected, not just from the


         9       legal division but also from the other areas in the


        10       company.


        11


        12       Q.   Was it at that time that you found a copy of the


        13       document?


        14       A.   Mr Agius, I believe so, yes.


        15


        16       Q.   You refer to a document which had a green highlighting


        17       over your name.


        18       A.   Yes.


        19


        20       Q.   And you say:


        21


        22            Such highlighting indicates to me that that


        23            copy of the memorandum was intended to be


        24            delivered to me.


        25


        26       Where did you find that copy of the document?


        27       A.   I found that copy of the document most recently in


        28       preparing for this inquiry on the file that was compiled in


        29       August 2004 for the review of the Tigris matter.


        30


        31       Q.   What was there about the highlighting over your name


        32       that gave you to believe that that copy of the memorandum


        33       was intended to be delivered to you?  Was there some


        34       practice in that regard at AWB?


        35       A.   There's sometimes a convention that if paper memoranda


        36       were to be distributed to many people, then individuals'


        37       names would be highlighted and they would be delivered to


        38       individuals.


        39


        40       Q.   And that was a practice that was followed, in the


        41       main, at AWB, was it?


        42       A.   I wouldn't say "in the main", but I understood - when


        43       I saw that document in preparing for this inquiry, I


        44       acknowledged that that was a practice that was used.


        45


        46       Q.   This memo at page 2, 0117, records:


        47
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         1            ISM request AWB Legal to review the file


         2            attached and to advise CRRC if ISM is


         3            authorised to negotiate with IGB/Tigris the


         4            settlement of the Iraqi debt to Tigris.


         5            Specifically it would involve AWB I paying


         6            monies to Tigris Petroleum subject to all


         7            the correct paperwork being received from


         8            both IGB and Tigris.


         9


        10       It refers to "Advice to go to CRRC for meeting Thursday


        11       19 Sept 2002".  We know that there's no reference in any


        12       minutes of a meeting on 19 September 2002 to this matter


        13       concerning Tigris being raised.  Do you know whether


        14       anybody else in your department at AWB reviewed the


        15       attached file to this memo and gave advice to the corporate


        16       risk committee?


        17       A.   I have made thorough inquiries about that issue in the


        18       past few weeks and I can find no record of any member of


        19       the legal division, either on their electronic emails, on


        20       their paper files, in action lists for the team, in paper


        21       memoranda being sent out - I can find no record of anyone


        22       in the team having advised in relation to that request.


        23


        24       Q.   In addition to checking those records, have you also


        25       spoken to members of your team who were members of your


        26       team at that time, in September 2002?


        27       A.   I spoke to one of the members of my team who was


        28       working on this particular project for the hearing, and I


        29       asked her to undertake searches of the electronic documents


        30       produced for this matter to check that fact.


        31


        32       Q.   Was that Jessica Lyons?


        33       A.   No, it was Rosemary Peavey.


        34


        35       Q.   Did she tell you whether or not she had provided any


        36       such advice?


        37       A.   I believe she had one of her staff working on this


        38       inquiry check the electronic records, and that person


        39       reported back to Rosemary, who reported to me.


        40


        41       Q.   That still relates to electronic records.  It's


        42       possible, if advice was given - I'm not suggesting it


        43       was - that it might have been given orally.  Have you


        44       conducted any inquiries to see whether any member of your


        45       team at AWB gave any oral advice?


        46       A.   I have asked Rosemary Peavey, and I believe I have


        47       asked Jessica Lyons, whether either of them recalls
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         1       providing that advice, and neither of them recall providing


         2       that advice.


         3


         4       Q.   The only member of the legal team referred to on the


         5       first page of this memo, 0116, is yourself; is that right?


         6       A.   Yes, that's correct.


         7


         8       Q.   Did you attend CRRC meetings from time to time?


         9       A.   At that time, Mr Agius, no, I did not.


        10


        11       Q.   Did you attend upon invitation?


        12       A.   No.  Until I took up a new role in April last year as


        13       general manager, risk, I had never attended a Corporate


        14       Risk Review Committee meeting.


        15


        16       Q.   Would you have expected in September 2002 for


        17       Matthew Foran to have attended a corporate risk committee


        18       meeting?


        19       A.   Are you asking my knowledge back at that time?


        20


        21       Q.   Yes.


        22       A.   Mr Agius, I actually had very little knowledge of how


        23       the Corporate Risk Review Committee worked at that time.


        24


        25       Q.   Knowing what you know about the matter now, would you


        26       have had any difficulty in September 2002 in offering


        27       advice as to whether IS&M were authorised to negotiate with


        28       IGB and Tigris the settlement of the Iraqi debt to Tigris?


        29       A.   Yes, I would have a problem with that.


        30


        31       Q.   On one view that's all that this memo asks, can the


        32       AWB, in effect, act as a settlement broker in negotiations


        33       over a debt between the IGB and Tigris; that's putting it


        34       broadly.  What difficulty would you have had with giving


        35       advice to the effect that the IS&M could do that?


        36       A.   First of all, the collecting of a debt for a third


        37       party is unusual.  The sanctions on the Oil-for-Food


        38       Program around Iraq required careful attention.  Those two


        39       things would have alerted me that this would need


        40       consideration.


        41


        42       Q.   Given your approach to your work in September of 2002,


        43       is it likely that, if you had been asked to give the advice


        44       sought in paragraph 1 of this memo, you would have taken


        45       some care about it?


        46       A.   Yes.


        47
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         1       Q.   Is it likely that you would have created a written


         2       record of it?


         3       A.   Yes.


         4


         5       Q.   Is it likely that you would have retained such a


         6       written record?


         7       A.   Yes.


         8


         9       Q.   If we read paragraph 1 more broadly as including


        10       advice as to whether AWBI could then pay moneys that it had


        11       recouped from the IGB to Tigris Petroleum, assuming that


        12       the debt was established, is that also a matter that would


        13       have been of concern to you in September of 2002?


        14       A.   Excuse me, could you just repeat that question?  I


        15       can't follow the wording in paragraph 1.


        16


        17       Q.   What I'm suggesting to you is that there are two ways


        18       in which paragraph 1 could be read.  One is can IS&M


        19       negotiate the settlement of the debt.  Secondly, can IS&M


        20       negotiate the settlement of the debt on terms which require


        21       AWBI paying moneys to Tigris Petroleum, being the moneys


        22       that it would have recouped from the IGB?  It's the second


        23       aspect that I'm putting to you now, and I'm asking you


        24       whether that as well would have given you cause for concern


        25       in September 2002.


        26       A.   I'd have to say, with my state of mind now, yes, it


        27       would cause me concern.


        28


        29       Q.   When you say in your state of mind now, I'm assuming,


        30       for the sake of this question, that someone came to you in


        31       September 2002 and asked you for that broader advice, and


        32       I'm asking you whether, if you had been asked that in


        33       September 2002, it would have given you concern, and


        34       whether you would have researched it and whether you would


        35       have reduced any such advice to writing?


        36       A.   So you've asked two questions:  the first question did


        37       anyone come to me and seek that advice?


        38


        39       Q.   No, you've already answered that.


        40       A.   Yes, I have.


        41


        42       Q.   If anybody had, would it have been of concern to you?


        43       A.   I would not have ignored this.  I don't have the high


        44       state - or I did not at that time, in September 2002, have


        45       the high level of knowledge that I have today about Iraq,


        46       but given this document was addressed to the CRRC committee


        47       members, who were senior executives in the company, and it
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         1       was a memorandum in writing, I would not have ignored it; I


         2       would have treated it seriously.


         3


         4       Q.   And you would have responded to it in writing?


         5       A.   Yes, I would have.


         6


         7       Q.   We have had access to some of your notebooks.  I


         8       wonder if we could bring up, please, AWB.0212.0036.  This


         9       is book 6, said to relate to the period 4 July 2002 to


        10       25 November 2002.  If we go to 0037, there's a page dated


        11       29 October 2002.  I wonder if you could help us with the


        12       writing below the hand-drawn line in the middle of the


        13       page.  Is that your handwriting?


        14       A.   Yes, it is.


        15


        16       Q.   Could you read it, please, aloud, so that we can


        17       follow the note?


        18       A.   "Iraq board discussion position outstanding debt.


        19       Recent BS" - that's Brendan Stewart - "DFAT discussion.


        20       Outcomes from that meeting.  Resolution.  AWBL's" - that's


        21       AWB Limited's - "position on I", and that is my


        22       abbreviation for "Iraq", "is as follows:"  in square


        23       brackets, "Key outcomes.  Guaranteed market access post


        24       action.  Right to pursue compensation is preserved.  AWB


        25       will maintain contact with GCA", which is the Grains


        26       Council of Australia, "This policy would be communicated to


        27       government by chairman and MD at appropriate time at


        28       discretion".


        29


        30       Q.   Does that note in any way relate to the Tigris debt?


        31       A.   No, it does not.


        32


        33       Q.   Does it relate to the $400m-odd debt for wheat


        34       delivered in the early '90s?


        35       A.   The $480m debt, yes, it does.


        36


        37       THE COMMISSIONER:   Shall I mark that as an exhibit,


        38       Mr Agius?


        39


        40       MR AGIUS:   Yes, thank you, Commissioner, the two pages.


        41


        42       EXHIBIT #411 TWO PAGES OF NOTES FROM MR COOPER'S NOTEBOOK


        43       NUMBER 6, SAID TO RELATE TO THE PERIOD 4/7/2002 TO


        44       25/11/2002, BARCODED AWB.0212.0036-0037


        45


        46       MR JUDD:   Could I just interrupt for a moment,


        47       Commissioner.  If there's no need for the top part of that
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         1       particular exhibit for any purpose of the Commission, then


         2       might I submit that it be edited?  It seems to relate to


         3       some discussion with the deputy chairman.


         4


         5       THE COMMISSIONER:   Yes, I'll exclude the balance of the


         6       page except for the date and the portion read on to the


         7       transcript.


         8


         9       MR AGIUS:   We'll prepare an edited copy of the exhibit and


        10       swap it with the marked document, Mr Commissioner.


        11


        12       Q.   The document that you found on the file that was begun


        13       in 2004 was more than just the two-page memo of


        14       16 September 2002; isn't that right?


        15       A.   Yes, that's correct.


        16


        17       Q.   It contained the other documents which we see in the


        18       annexures to your statement, the statement by the Republic


        19       of Iraq and the various other documents that we see


        20       relating to this Tigris debt issue.


        21       A.   Yes.


        22


        23       Q.   Were they all clipped together?


        24       A.   Yes, they were.  They were stapled together.


        25


        26       Q.   Would you go to exhibit 24, please, AWB.0129.0161.


        27       This is an email from Mr Long to the executive, of


        28       6 November 2002, forwarding an email from Mr Whitwell.  Did


        29       you receive that email?


        30       A.   No, I did not.


        31


        32       Q.   Can we go to exhibit 28, AWB.0129.0199.  This is a


        33       memorandum from Mr Whitwell to senior management.  You say


        34       in your statement that you're not aware of having seen this


        35       memo at least prior to the review that you conducted as


        36       part of Project Water.  Is that the review that commenced


        37       in August of 2004?


        38       A.   Yes, it was that project.


        39


        40       Q.   Where did you obtain a copy of that document in


        41       connection with that investigation?


        42       A.   I personally didn't obtain it.  I asked external


        43       lawyers for the company, and Blake Dawson Waldron, and I


        44       also asked two of my team members to conduct a thorough


        45       search through AWB through the business files and the


        46       electronic records, electronic emails, and I believe this


        47       document was found in that search process.
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         1


         2       Q.   We have another version of this document as an


         3       annexure to your statement.  It's dated 11 December 2002


         4       and directed to senior management.  When did you first see


         5       that document?


         6       A.   I believe I saw that document which is attached to my


         7       statement at the time of the review of Project Water


         8       following August 2004.  Can I just ask a question, please?


         9       I have only got the first page of your copy of the


        10       11 December memo.  Is it different to what I've attached?


        11


        12       Q.   The document which is exhibit 28 and that is on the


        13       screen is a one-page document.  If we scroll to the bottom


        14       of it, you'll see it says "Page 1 of 1"?


        15       A.   I see.


        16


        17       Q.   The document that you have annexed to your statement


        18       is in very similar form, but it's page 1 of 2.  It is dated


        19       11 December 2002.  It's slightly different in format.


        20       A.   I can't explain the difference, personally, between


        21       the two versions, Mr Agius.


        22


        23       Q.   One thing we do know, Mr Cooper, is that on


        24       11 December 2002 contracts were entered or agreed for the


        25       supply of a million tonnes of grain, and we know that each


        26       of these two documents of 11 December 2002, being memoranda


        27       to senior management, record the fact in the past tense


        28       that AWB have agreed to allow the new contract to be a


        29       conduit for a repayment of the debt.  So it would seem that


        30       if this agreement was dependent upon advice from your


        31       division, that advice had been given before 11 December


        32       2002, or at least by that date.  Is it your evidence that,


        33       as best as you know, there never was any such advice?


        34       A.   Yes, that's my evidence.


        35


        36       Q.   Can I bring you now to exhibit 32, which is a


        37       memorandum from Mr Whitwell to Messrs Geary and Long, which


        38       was copied to you, AWB.0188.0047.  What you say in your


        39       statement about this, at paragraph 17(g), is:


        40


        41            All I wish to say in relation to this


        42            memorandum is that the Tigris debt


        43            repayment by means of an uplift appears to


        44            have already been agreed by AWB.


        45


        46       And you go on to say a little more about it.  Did you


        47       receive this memorandum on 7 February 2003, or thereabouts?
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         1       A.   I cannot recall today, or when I prepared this


         2       statement, whether I actually received it, but I don't


         3       dispute receiving it.


         4


         5       Q.   Annexed to your statement is another version of this


         6       memorandum.  It's dated 10 January 2003.  We have this as


         7       an exhibit before the Commission, but this version, that of


         8       10 January 2003, which is annexed to your statement,


         9       doesn't include your name as a recipient or a person to


        10       whom the memo was copied.  Where did you obtain the version


        11       that we have behind your statement dated 10 January 2003?


        12       A.   I personally don't have knowledge of where it exactly


        13       came from, but - have you got a copy of - is it possible to


        14       put a copy of the actual version that you're referring to


        15       on the screen, just so that I can be sure?


        16


        17       Q.   Yes.


        18


        19       THE COMMISSIONER:   Q.   It's on the screen, I think.


        20       A.   No, I think Mr Agius is referring to a slightly


        21       different version.


        22


        23       Q.   The slightly different version is annexure 6 to your


        24       statement.


        25


        26       MR AGIUS:   It was tendered during the course of


        27       Mr Whitwell's evidence.  I'll just have it brought up.


        28


        29       THE COMMISSIONER:   Sorry, the document on the screen is


        30       different to the document which is annexure 6?


        31


        32       MR AGIUS:   Yes.  The document on the screen is dated


        33       7 February 2003 and specifically refers to Mr Cooper.


        34


        35       THE COMMISSIONER:   So are there three versions or only


        36       two?


        37


        38       MR AGIUS:   There are three versions.  There's a December


        39       version, a January version and a February version.


        40


        41       THE COMMISSIONER:   The document on the screen is addressed


        42       to Mr Geary and Mr Long and a copy to Mr Cooper.  The


        43       document annexed to Mr Cooper's statement is only addressed


        44       to Mr Geary and it excludes Mr Cooper.


        45


        46       MR AGIUS:   That's right.


        47
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         1       Q.   I'll show you a hard copy of the document which is


         2       annexed to your statement.


         3       A.   Yes, that's okay, I've seen it, that's fine.


         4


         5       Q.   You'll see that it contains handwriting --


         6       A.   Yes.


         7


         8       Q.   -- that it's dated 10 January 2003, and that your name


         9       is not referred to as a person either to whom it's directed


        10       or to whom it's copied?


        11       A.   Yes.


        12


        13       Q.   As we have evidence already from Mr Whitwell, it was


        14       an earlier version of the 7 February 2003 document which


        15       was eventually signed but which does include your name.


        16       A.   Yes.


        17


        18       Q.   The inference being, Mr Cooper, that between


        19       10 January and 7 February 2003 somebody made a decision


        20       that you should be included as a person to whom the


        21       document in its final form would be copied.


        22       A.   Yes, that's correct.


        23


        24       Q.   Now, did you see the 7 February 2003 version of this


        25       at about that time?


        26       A.   As I said before, I cannot recall that I received that


        27       version, I cannot recall remembering it, but I don't


        28       dispute that I received it.


        29


        30       Q.   There is some handwriting on the document which is


        31       annexed to your statement.  Can we bring up the document.


        32       It's exhibit 306, barcoded AWB.0129.0217.


        33       A.   Yes, I see that.


        34


        35       Q.   Do you recognise any of that handwriting?


        36       A.   I'm fairly sure that that is handwriting of Jessica


        37       Lyons, one of the in-house counsel from the legal division.


        38


        39       Q.   We understand that Ms Lyons provided a legal opinion


        40       which was cut and pasted into the 7 February 2003 version


        41       of this document, which document was copied to you, and for


        42       that we need to go back to exhibit 32, AWB.0188.0047.


        43       We're not allowed to see the legal opinion, and you would


        44       understand that I'm not asking you to disclose what that


        45       legal opinion was, but did you collaborate with Ms Lyons in


        46       the formation and the provision of that legal opinion?


        47       A.   No, I did not.
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         1


         2       Q.   Did you see her legal opinion before it was sent out


         3       to anybody else at AWB?


         4       A.   I believe from my review for this hearing that I was


         5       copied with the advice after - shortly after, on the same


         6       day, after it had been sent out electronically to the


         7       person requesting the advice, I was copied afterwards late


         8       in the afternoon with the advice.


         9


        10       Q.   And that was the first you knew of the advice or that


        11       advice had been sought, is it?


        12       A.   Yes, it is.


        13


        14       Q.   Did you agree with the advice?


        15       A.   I don't believe I reached any conclusion at the time


        16       about whether I agreed with it or not.


        17


        18       Q.   Well, without disclosing the content of the advice,


        19       Mr Cooper, is it not likely that at that time you became


        20       aware that there was a plan to pay the compensation that


        21       had been claimed by the Iraqis via the inland transport


        22       mechanism?


        23       A.   It's possible I became aware of it.  I don't dispute


        24       that.  But I don't recall today that I remarked on that at


        25       the time.


        26


        27       Q.   But did you regard that as an appropriate way to pay


        28       the compensation?


        29       A.   Are you asking - is that my state of knowledge at the


        30       time?


        31


        32       Q.   At the time?  I think you said you were copied in on


        33       the advice --


        34       A.   Yes.


        35


        36       Q.   -- shortly after it was sent off to whoever had


        37       requested it, and I'm not asking you about the content of


        38       the advice, I'm asking you whether you at that time agreed


        39       that it was appropriate to pay the compensation through the


        40       inland transport mechanism.


        41       A.   I had no view one way or the other at that time.


        42


        43       Q.   Was it shortly after 7 February 2003 that you saw this


        44       memorandum?


        45       A.   Excuse me, which memorandum, the --


        46


        47       Q.   The one that's on the screen, exhibit 32, the one
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         1       dated 7 February?


         2


         3       THE COMMISSIONER:   Q.   Do you wish to see the balance of


         4       it?


         5       A.   Yes.  So the question again, Mr Agius, sorry?


         6


         7       MR AGIUS:   Q.   Was it shortly after that date, 7 February


         8       2003, that you saw it?


         9       A.   I actually have no recollection of when I saw it, but


        10       I don't dispute that I would have seen it shortly after


        11       that date.


        12


        13       Q.   If you saw it shortly after that date, would it not


        14       have given you concern that the action being proposed was


        15       apparently in breach of sanctions?


        16       A.   Yes.  Yes, it would have.  I do recall generally


        17       discussing this issue with Jessica Lyons following her


        18       provision of advice.  That's referred to on small paragraph


        19       (f) on page 6 of my statement, and I recall at the time she


        20       and I were both concerned with the proposal, and I remember


        21       discussing it with her and recommending that she needed to


        22       stay very involved in what was being proposed, particularly


        23       elevating the matter so that Peter Geary, the division


        24       general manager of this particular area, and also Andrew


        25       Lindberg, were aware of what was being proposed.


        26


        27       Q.   When you say "particularly elevating the matter", does


        28       that translate to instructing her that she should bring it


        29       to the attention of Mr Lindberg?


        30       A.   It would have been particularly her bringing it to the


        31       attention of Peter Geary, in the first place.  She was the


        32       link lawyer, as we called it internally, or the lawyer


        33       within the legal division who looked after this division of


        34       the company, and one of her objectives was to advise the


        35       executives in charge of that division.


        36


        37       Q.   We have been provided today with a handwritten


        38       document, and it comes under cover of a letter from


        39       Arnold Bloch Leibler addressed to the inquiry's senior


        40       solicitor:


        41


        42            Please see attached file note of


        43            Jessica Lyons referred to in paragraph


        44            17(i) of Jim Cooper's statement, which I


        45            understand has been provided to you this


        46            morning.  The privileged part of the file


        47            note is not produced.
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         1       And under the cover of that letter we have the following


         2       document.  I'm hopeful that it's found its way to our


         3       electronic system.  It is AWB.0293.0231.  That's the


         4       letter, and then if we go to 0232, that's the file note.


         5       Now, your statement records that you were told that AWB


         6       claims legal professional privilege in relation to the


         7       production of that document in part.  So we assume that the


         8       part that's been blocked out is the part for which a claim


         9       of legal professional privilege is made.  Given that this


        10       is Jessica Lyons' file note, I've assumed that it's Jessica


        11       Lyons' advice; am I right about that?


        12       A.   Actually - I would presume it is, Mr Agius, but I


        13       can't recall the actual paragraph that's been blocked out.


        14


        15       Q.   Have you seen the whole of this document which is


        16       unedited?


        17       A.   I have.


        18


        19       Q.   Am I right to read it in this way:


        20


        21            Att Michael Long and Chris Whitwell


        22            20/2/03.


        23


        24       And then the advice, or the legally professionally


        25       privileged material, and then:


        26


        27            Att Peter Geary --


        28


        29       A.   Yes.


        30


        31       Q.   Dash:


        32


        33            Have we cleared this with AL --


        34


        35       who I take to be Andrew Lindberg?


        36       A.   Yes, I would take that to be Andrew Lindberg.


        37


        38       Q.   Dash "yes", dash, new line, "memo" something "to


        39       him" - "prepared"?


        40       A.   Or "presented".


        41


        42       Q.   Or "presented to him about how sensitive/political


        43       this is and we will be informing Downer" - have I read that


        44       accurately?


        45       A.   Yes, you have.


        46


        47       MR AGIUS:   I tender those two pages, Mr Commissioner.
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         1


         2       EXHIBIT #412 LETTER FROM ARNOLD BLOCH LEIBLER ADDRESSED TO


         3       THE INQUIRY'S SENIOR SOLICITOR BARCODED AWB.0293.0231, AND


         4       FILE NOTE OF JESSICA LYONS REFERRED TO IN PARAGRAPH 17(i)


         5       OF MR COOPER'S STATEMENT, BARCODED AWB.0293.0232


         6


         7       MR AGIUS:   Q.   Mr Cooper, did you have any discussions


         8       with Ms Lyons about a proposal to inform Mr Downer?


         9       A.   No, not about a proposal to inform Mr Downer, only a


        10       proposal that she ensure that Peter Geary and


        11       Andrew Lindberg were aware of the proposal.


        12


        13       Q.   Do you know what it was that it was proposed would be


        14       told to Mr Downer?


        15       A.   From my reading of the materials, I believe it is that


        16       the proposal to pay the Iraqi Grain Board a settlement in


        17       relation to the iron filings dispute could possibly be in


        18       breach of UN sanctions and that the Australian Government


        19       should be informed of this proposal before the company


        20       proceeded with it.


        21


        22       Q.   Do you know when it was that it was proposed to tell


        23       Mr Downer whatever it was proposed to tell him?


        24       A.   I personally wasn't involved in that discussion, but I


        25       know that Jessica Lyons, in January, when she was advising,


        26       didn't specify Minister Downer, she just recommended to the


        27       IS&M division that they seek approval from the Australian


        28       Government generally before proceeding.


        29


        30       Q.   Do you know when it was that that approval was to be


        31       sought?


        32       A.   There was - again, I'm just taking this from my review


        33       of the documents now for this hearing - there was no


        34       concrete proposal to actually seek approval of the


        35       government, there was just a recommendation from


        36       Jessica Lyons that such approval be sought, because the


        37       position was not clear that it was appropriate to proceed.


        38


        39       Q.   Can I take you back to exhibit 32.  I'll provide you


        40       with a hard copy of it.


        41       A.   Thank you.


        42


        43       Q.   I wonder if you would read it.  The portion I want to


        44       ask you about is the portion under the heading "Actions" at


        45       the end of the document.


        46       A.   Yes.


        47
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         1       Q.   You'll see in the first dot point there's a


         2       recommendation and approval is sought for the following:


         3


         4            IS&M is to repay debt as per method


         5            outlined in AWBs legal opinion (and


         6            requested by the Minister of Trade)


         7            directly to Alia Transport in Jordan in


         8            instalments.


         9


        10       There's another sentence which, for present purposes, isn't


        11       relevant.  Then if you go to the next dot point:


        12


        13            Managing Director only to convey our


        14            intentions to the Australian Government at


        15            the appropriate time prior to Shipment.


        16            The timing of such a disclosure is


        17            important and we would recommend that


        18            nothing be done until at least Letters of


        19            Credit are in place for these contracts.


        20


        21       Clearly that proposed course of action contemplates that


        22       the contracts would be approved by the United Nations and


        23       that letters of credit would be in place before the


        24       managing director conveyed intentions to the Australian


        25       Government; that's apparent from the second dot point, is


        26       it not?


        27       A.   Yes, it's apparent from the second dot point.


        28


        29       Q.   Was that process discussed with you by anybody at AWB


        30       at any time?


        31       A.   No, it was not.


        32


        33       Q.   Was that process discussed with you by Jessica Lyons?


        34       A.   No, it was not.


        35


        36       Q.   Now, I understand that there's a claim for legal


        37       professional privilege, and if the answer to this question


        38       impinges upon that claim, please don't answer it.  Was that


        39       process the subject of any advice given by you or your


        40       department?


        41       A.   No, no, it wasn't.


        42


        43       Q.   You see, the difficulty we have, Mr Cooper - and I


        44       understand this isn't your responsibility - is there's been


        45       a claim for legal professional privilege made in respect of


        46       what precisely the advice was, and that advice could be


        47       that it was lawful to proceed in this way, that it was
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         1       unlawful to proceed in this way, or that the area was grey.


         2       Now, AWB are entitled to make that claim for legal


         3       professional privilege, but, given that this inquiry has to


         4       report on the very same question, it's rather puzzling that


         5       we don't have the benefit of the advice that was given.


         6       But this is a matter beyond our control and, as I


         7       understand it, beyond the control of my learned friend.  I


         8       don't want to go into that area.  But if you read this memo


         9       in February of 2003, or at any time thereafter, wouldn't it


        10       have given you grave concern that what was being proposed


        11       was, one, not the subject of legal advice; and, two,


        12       clearly involved a process whereby the proposal to pay


        13       money to the Iraqis was not to be conveyed to the


        14       government until after the United Nations had approved the


        15       contract?


        16


        17       MR JUDD:   Commissioner, it's a difficult question, in our


        18       submission, for the witness to answer, given that he's


        19       already given evidence that there was some legal advice.


        20       Perhaps it can be broken down a little bit.


        21


        22       THE COMMISSIONER:   There was some legal advice, which is


        23       blanked out, but there was no legal advice in relation to


        24       the second dot point in the action, as I understand it.  I


        25       think the question is all right, Mr Judd.


        26


        27       MR JUDD:   It probably is.  I'm sensitive, perhaps, about


        28       the two issues that are under consideration, but I think my


        29       learned friend has --


        30


        31       THE COMMISSIONER:   Still under consideration?


        32


        33       MR JUDD:   Still under consideration.


        34


        35       MR AGIUS:   That's encouraging.


        36


        37       THE COMMISSIONER:   I have said what I have previously said


        38       about the wisdom of it, and I won't say any more.


        39


        40       MR JUDD:   No, sir.  I was concerned about the two matters


        41       that could be the subject of advice.  One was the fact of


        42       the uplift, as Mr Cooper mentions.  The other is the iron


        43       filings rebate.  I think what Mr Cooper has identified or


        44       conceded in his evidence is that there was advice given in


        45       relation to only one of those matters, not the other.  My


        46       friend's question seems to be proceeding on the basis that


        47       no advice was given in relation to the uplift matter.  If
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         1       that's the case, then there's no ambiguity in the question.


         2       What I didn't mean to do is to re-engage with you, sir, in


         3       relation to the claim for legal professional privilege.  We


         4       act on our instructions and we have a duty to conform with


         5       those instructions, and we are endeavouring to cooperate as


         6       best we can with this Commission in ensuring that the


         7       claims that are made are not made lightly.


         8


         9            In that regard, we are trying to tread a very fine


        10       line to ensure that the Commission gets as much information


        11       as it may legitimately do so, so long as the claims are in


        12       place.  It's perhaps unfortunate that the Victorian


        13       position doesn't prevail where the privilege is abrogated


        14       for Commissions of this kind, so that one doesn't have to


        15       address this kind of issue, but here we have a circumstance


        16       where the claim is made and we have to manage that, and


        17       we're endeavouring to do so in a way which enables the


        18       Commission to get as much information as possible, proceed


        19       as expediently as possible, while discharging our duty.


        20


        21       THE COMMISSIONER:   I don't raise with you any more the


        22       question of the claim for legal professional privilege.  If


        23       you take it, it will be upheld.  But I still am very


        24       uncomfortable in my mind about the circumstance that it's


        25       taken, because we're in a situation where I, as a lawyer,


        26       am inquiring as to whether any actions of the AWB are


        27       illegal, and the actions related to the payments of


        28       trucking companies, generally speaking.


        29


        30            We have in the witness box a lawyer who, on behalf of


        31       AWB, conducted the same inquiry and a conclusion was


        32       reached about it, and we know that the conduct continued.


        33       It seems almost bizarre that I'm not told the outcome of


        34       that advice.  If it be that the advice was that all this


        35       was legal, that would exonerate AWB entirely.  It may even


        36       be helpful in me reaching a similar conclusion.  But I'm


        37       not told any of that.  It almost reaches the point of


        38       absurdity.


        39


        40       MR JUDD:   We can appreciate the frustration, but it's one


        41       confronted not only by courts every day but by tribunals,


        42       whose responsibility it is to uphold the claim and not draw


        43       any inferences one way or the other.  But we do understand


        44       the sense of frustration.


        45


        46       THE COMMISSIONER:   I've said to you I will not draw any


        47       inferences because I'm not entitled to do so.  I'm just
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         1       pointing out that it's not really a legal decision at all


         2       that they are addressing, it's what I might call a tactical


         3       position, and that is to withhold from this Commission


         4       information as to the legal basis on which actions were


         5       taken, and that's the very topic that this inquiry is


         6       addressing.


         7


         8       MR JUDD:   Commissioner, I've already said that we reject


         9       absolutely the suggestion that what has been done by


        10       claiming legal professional privilege is a tactical


        11       decision.  In our submission, that's a pejorative


        12       expression that does not assist at all.


        13


        14       THE COMMISSIONER:   It's not a pejorative decision at all.


        15       Someone must have made a decision, and you've told me it


        16       was the chairman and the deputy chairman.  So be it.


        17


        18       MR JUDD:   Companies have an interest, sir, or directors,


        19       to act in the best interests of the company.  Only they can


        20       make that decision.


        21


        22       THE COMMISSIONER:   Oh, quite.  Yes, Mr Agius.


        23


        24       MR AGIUS:   I take it that my learned friend's reference to


        25       the Victorian situation wasn't an appeal for amendments to


        26       the Royal Commissions Act.


        27


        28       MR JUDD:   It would have made it a lot easier for all of


        29       us, I think, sir, had we been proceeding in Victoria.


        30


        31       THE COMMISSIONER:   Perhaps particularly you, Mr Judd.


        32


        33       MR AGIUS:   It's not something that we're seeing agitated


        34       in the press or on the steps of Parliament House.


        35


        36       Q.   Just to get back to my question, Mr Cooper, because,


        37       with respect to everybody, it may have been lost by now:


        38       if you read this memo in February of 2003, or at any time


        39       thereafter, wouldn't it have given you grave concern that


        40       what was being proposed - here I'm referring to the second


        41       dot point - was, one, not the subject of legal advice; and,


        42       two, clearly involved a process whereby the proposal to pay


        43       money to the Iraqis was not to be conveyed to the


        44       government until after the United Nations had approved the


        45       contract?


        46       A.   I would have been concerned about that.


        47
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         1       Q.   This is why I'm asking you that question:  what would


         2       you have done about it?  Would you have done something


         3       about it?


         4       A.   Yes.  What I did was that Jessica Lyons and I


         5       discussed it.  She had - this was a complex matter.  It was


         6       not a straightforward contractual matter which in another


         7       part of the business could be answered in a straightforward


         8       manner by someone of her experience.  Her advice was not


         9       concluded advice.  She was asked to ensure that the


        10       matter - the issues were clearly understood by Peter Geary,


        11       and my review of the file shows that I would have expected


        12       a matter of that complexity not to be answered in one


        13       advice.  I would have expected it would have taken a number


        14       of iterations, given the complexity, and that simply did


        15       not happen over the ensuing months, although my review of


        16       the file shows that it wasn't for want of effort on behalf


        17       of Jessica Lyons.


        18


        19       Q.   Your review of the file shows, doesn't it, that this


        20       memorandum found its way to Mr Lindberg?


        21       A.   Yes, it does.


        22


        23       Q.   And found its way to him in a timely fashion, not


        24       years later, but at a time when the memorandum was still


        25       relevant?


        26       A.   Yes.  Yes, it does.  My inquiries show that - not that


        27       Andrew Lindberg approved it, but his convention for


        28       receiving documents, being his initials across the face of


        29       a document, were apparent on at least one of the documents.


        30


        31       Q.   Just to pick up on something that you said at the end


        32       of an answer, you say:


        33


        34            ...although my review of the file shows


        35            that it wasn't for want of effort on behalf


        36            of Jessica Lyons.


        37


        38       I wasn't meaning to be critical of Ms Lyons, but what


        39       effort were you referring to?


        40       A.   Her meetings with Peter Geary and Michael Long and


        41       Chris Whitwell.


        42


        43       Q.   Now, we have another version of this document that I


        44       want to ask you about.  The typed form of it is the same,


        45       but there's some handwriting on it.  It's AWB.0236.0134.


        46       Do you see some handwriting on the first page of this


        47       document?
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         1       A.   Yes, I see that handwriting.


         2


         3       Q.   Do you recognise it?


         4       A.   I don't recognise it.


         5


         6       MR AGIUS:   I'll tender that version of the 7 February 2003


         7       memo.  It's, from my examination, the same as the one


         8       that's already an exhibit except it doesn't bear the


         9       signature of Mr Long or Mr Geary.  It does bear the


        10       handwriting.  It's AWB.0236.0134 through to 0136.


        11


        12       EXHIBIT #413 VERSION OF AWB MEMORANDUM DATED 7/2/2003 WHICH


        13       DOES NOT BEAR THE SIGNATURE OF MR LONG OR MR GEARY,


        14       BARCODED AWB.0236.0134-0136


        15


        16       MR AGIUS:   Q.   Going to your statement at paragraph 20,


        17       you say that you'd been shown an email from Chris Whitwell


        18       to Jessica Lyons and yourself dated 28 May 2003.


        19       A.   Excuse me, is this my supplementary --


        20


        21


        22       Q.   Your supplementary statement, yes.


        23       A.   Thank you.


        24


        25       Q.   I'm working from that, Mr Cooper, because it does


        26       correct your earlier statement.


        27       A.   Yes.


        28


        29       Q.   It seems to be a fuller statement of events.  If we go


        30       to exhibit 34, AWB.0129.0298, this is the separately


        31       exhibited version of the document to which you refer in


        32       your supplementary statement and which is annexure 9 to


        33       that statement.  It would appear, then, that on 28 May


        34       Mr Whitwell wrote to you and Ms Lyons including his


        35       comments on the version of the agreement between AWB and


        36       Tigris that had been forwarded earlier by


        37       Mr Davidson Kelly.  Is it your position that you have no


        38       recollection of reading this email from Mr Whitwell?


        39       A.   At the time it was sent to me I have no recollection,


        40       but I have reviewed it since.


        41


        42       Q.   Do you accept that it was sent to you?


        43       A.   Yes, I accept that.


        44


        45       Q.   And that you had read it?


        46       A.   I can't recall having read it at the time, but I don't


        47       dispute that I received it and perhaps I looked at it.  At
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         1       that stage, as I was the general counsel and Jessica Lyons


         2       was one of my direct reports, she was in charge of the


         3       legal matters for this particular division.  It was our


         4       practice that she would have had carriage of responding to


         5       the email.


         6


         7       Q.   The email refers to an Iraqi brief to the ELG.  You've


         8       since seen that Iraq brief to the ELG?


         9       A.   Yes, I have.  I believe I have.  It has been attached


        10       to my evidence.  I believe that would have been the


        11       executive before that particular email.


        12


        13       THE COMMISSIONER:   Q.   The copy annexed to your


        14       statement --


        15       A.   Yes, Commissioner.


        16


        17       Q.   -- has obviously been highlighted.


        18       A.   Yes, Commissioner.


        19


        20       Q.   Do you know when that was done or by whom?


        21       A.   This particular annexure?


        22


        23       Q.   It's annexure 9.


        24       A.   From the markings, the handwritten markings,


        25       Commissioner, on the document, I recognise that this is -


        26       I'm not certain, but I think it's Andrew Lindberg's


        27       handwriting and these were produced from his records.


        28


        29       MR CLELLAND:   I think, Mr Commissioner, you may be at


        30       cross-purposes with the witness.


        31


        32       THE COMMISSIONER:   We are at cross-purposes, yes.


        33


        34       Q.   I was talking about annexure 9.


        35       A.   I beg your pardon, sorry.  Sorry, I'm confused,


        36       Commissioner.


        37


        38       Q.   The copy annexure 9 obviously has been highlighted


        39       before it was copied.  Do you have a copy of annexure 9 of


        40       your second statement?


        41       A.   Yes.  Is that the email from Chris Whitwell on 28 May


        42       2003?


        43


        44       Q.   Yes, it is.  Someone has highlighted number 1,


        45       number 3, et cetera?


        46       A.   Yes.


        47
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         1       Q.   Do you recall who did that highlighting or when?


         2       A.   It wasn't my highlighting, but this document was


         3       located from a legal division paper file that I believe was


         4       established by Jessica Lyons.


         5


         6       THE COMMISSIONER:   Thank you.


         7


         8       MR AGIUS:   Q.   The email makes reference to the last Iraq


         9       brief to ELG, and we have that as an exhibit.  Could we


        10       bring up ELG.0002.0087.  It's confidential exhibit 64C.  If


        11       we go to 0088, there's a reference in this brief, under


        12       "Tigris Commission":


        13


        14            Tigris Petroleum (BHP) has asked for an


        15            update of status of their agreement in


        16            light current contract execution and when


        17            they will begin receiving payments.  They


        18            intimated a number of influential people


        19            will need to start receiving funds and that


        20            further delays may cause difficulties going


        21            forward.


        22


        23       Mr Whitwell's evidence was that that reference to "going


        24       forward" ought to be taken to be a reference to going


        25       forward with the contracts, completing the contracts.  Were


        26       you aware of the existence of this Iraq ELG report, or Iraq


        27       brief, in May of 2003?


        28       A.   No, I was not.


        29


        30       Q.   The email speaks of an agreement to "pay Tigris


        31       commission".  It's plain on its terms, "following on from


        32       last Iraq brief to ELG where it was agreed we would pay


        33       Tigris commission".  Were you aware that at the ELG an


        34       agreement had been reached that the Tigris commission would


        35       be paid?


        36       A.   No, I was not.


        37


        38       Q.   When did you first become aware of this matter - that


        39       is, the suggestion that there was an agreement of the ELG


        40       in May?  Is it likely that you would have become aware of


        41       it on 28 May, or thereabouts, when this email was sent to


        42       you and Ms Lyons?


        43       A.   No, no, I did not know about it at that time.  I have


        44       just reviewed that ELG pack for preparing for the purposes


        45       of this hearing.


        46


        47       Q.   We can't find any minute of any such agreement at the
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         1       ELG, and the record that we have of it from that time is


         2       this email.  Have you been able to track any minute of any


         3       such agreement being reached at that or any other ELG


         4       meeting?


         5       A.   No, I have not.


         6


         7       Q.   Mr Cooper, if this ELG report of 6 May means what it


         8       intimates about a number of influential people needing to


         9       start receiving funds, that further delays may cause


        10       difficulties going forward, would you have expected, if


        11       that kind of statement had been made, for it to have been


        12       brought to your attention?


        13       A.   Yes, I would have hoped it would have been brought to


        14       my attention - on seeing language like that now, yes.


        15


        16       Q.   I mean, that language can really only mean one thing,


        17       can't it?


        18       A.   It could mean a number of things, but, as a lawyer, if


        19       I saw that language, I would be alerted.


        20


        21       THE COMMISSIONER:   Q.   And alarmed.


        22       A.   Yes; yes, Commissioner.


        23


        24       MR AGIUS:   Q.   We have various versions of the agreement


        25       that was ultimately entered into between AWB and Tigris


        26       Petroleum.  We have them dated May and April of 2003.  Were


        27       you aware at that time that people were attempting to come


        28       to an acceptable form of such an agreement?


        29       A.   No, I was not.


        30


        31       Q.   Can I bring up what we have as part of confidential


        32       exhibit 68C.  I should give you the barcode -


        33       AWB.0202.0033.  This is a copy of an agreement in draft


        34       form.  It's marked "Draft".  It has a handwritten


        35       annotation at the top "Email copy to J Cooper".


        36       A.   Yes, I see that.


        37


        38       Q.   This form of the draft has a tracking process applied


        39       to it so we can see the corrections that have been made to


        40       the draft in the original form, and we see that it's dated


        41       August 2004.  Did you get a copy of this document in this


        42       form in August of 2004?


        43       A.   Could you please just tab down on the screen so I can


        44       see the balance of the document?  Yes, I have reviewed my


        45       materials for this matter and I believe I received a copy


        46       of that draft.


        47
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         1       Q.   Do you know the circumstances in which you received


         2       it?


         3       A.   There were a number of iterations of this agreement,


         4       and it's difficult, without seeing the email on the front


         5       of this draft, to pinpoint exactly when I got it.


         6


         7       Q.   Well, I don't have an email for this document.  What


         8       we have is this notation that there was emailed a copy to


         9       you.  We have no way of knowing when this notation was


        10       written on this agreement, whether it was written in August


        11       of 2004 or whether it was written on at some later time.


        12       That's why I asked you, do you have a recollection of


        13       receiving a copy of this agreement in August of 2004?  Was


        14       it emailed to you in August of 2004?


        15       A.   In reviewing the materials for this hearing I located


        16       the various iterations of this agreement, and I had


        17       actually commenced, at the request of the managing director


        18       and Sarah Scales, a full review, with external lawyers, of


        19       Tigris, and I believe the writing on the top of this


        20       document is that of one of the in-house lawyers, Rosemary


        21       Peavey, who took over responsibility for the legal matters


        22       for this division of the company from Jessica Lyons.  I


        23       believe that Rosemary Peavey had forwarded it to me because


        24       she was aware that I was conducting a review of all of the


        25       issues to do with Tigris for the managing director.


        26


        27       Q.   What sparked this review in August 2004?


        28       A.   Sarah Scales had, I believe again, because I wasn't


        29       privy to the communications she received, but I believe - I


        30       understand - that she had been told internally by our


        31       finance people, or perhaps international sales and


        32       marketing employees, that the money for Tigris had been


        33       fully collected and there was a need to pay that money to


        34       Tigris, and Sarah - I don't have an actual record, but I


        35       believe she telephoned me and said, "I'm not prepared to


        36       approve this payment unless I receive advice that it's


        37       proper to make the payment.  Could you please commence a


        38       review, Jim, of that matter?"


        39


        40       Q.   We have emails from August and September 2004.  The


        41       earliest of them, as best we can determine, can be found at


        42       AWB.0277.0027.  You'll see at the bottom of that page


        43       there's an email apparently forwarded by Jessica Lyons on


        44       13 August 2004, and it captures earlier emails that we have


        45       as exhibits, being one from Michael Long - we need to go


        46       over the page to 0028 - to Peter Geary of 20 February 2003,


        47       where Mr Long is requesting a copy of the memo for his
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         1       files, and that is, as we know from other evidence, the


         2       memo of 7 February 2003.


         3       A.   Yes, I agree.


         4


         5       Q.   Then we have Peter Geary to Michael Long and Jessica


         6       Lyons indicating that he signed the memo, with a covering


         7       note to Andrew.  Then we have Jessica Lyons, on 13 August,


         8       to Mr Geary saying:


         9


        10            I am looking for the memo (which I am sure


        11            I prepared) regarding the Oil for Food


        12            program...it is the memo that you were


        13            referring to below.  Have you got a copy on


        14            your computer??


        15


        16       That appears to be the first electronic record that we have


        17       of any search for documents relating to this matter in


        18       August or September of 2004.  Are you aware of any earlier


        19       reference?


        20       A.   No, that accords with my own inquiries over the past


        21       month, Mr Agius.


        22


        23       Q.   If we go to 0277.0025 it's not until 9 September


        24       2004 --


        25       A.   Yes.


        26


        27       Q.   -- which is more than three weeks after the October


        28       email, that Ms Scales writes to you, Mr Geary and Mr Long


        29       and asks:


        30


        31            What is the status re: Tigris agreement?


        32            What is the timeline on a decision?


        33


        34       That email appears to be addressed to the agreement between


        35       AWB and Tigris, and you'll recall that I've showed you the


        36       August version of that agreement.  That's at 9.38am.  That


        37       is the first communication that I've been able to locate


        38       from Sarah Scales about this matter in the materials that


        39       we have.  Have you located any other earlier communication


        40       from her in August or September of 2004?


        41       A.   To me?


        42


        43       Q.   Yes.


        44       A.   No, I have not.


        45


        46       Q.   On this topic?


        47       A.   No, no, I haven't.
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         1


         2       Q.   The earliest one from you is one of the day before,


         3       0277.0023.  This is from you to Mr Ingleby on 8 September


         4       2004, informing him:


         5


         6            AWBI holds around USD8m in an account


         7            payable to Tigris.   Do you know anything


         8            about this account?


         9


        10       Mr Ingleby's reply to you, 25 minutes later, was:


        11


        12            I thought you knew all about this.


        13


        14       Then your reply to him minutes later was:


        15


        16            Have since found out that Graeme Owen knows


        17            all about the Tigris cash and its location.


        18


        19       Now, that exchange appears to be the earliest exchange that


        20       we have in relation to this matter, commencing with your


        21       email on 8 September 2004.


        22       A.   Yes.


        23


        24       Q.   Does that accord with your own investigation of the


        25       documents at AWB?


        26       A.   Yes, it does.


        27


        28       Q.   At 9.21 on the next day, if we go back to 0024, you


        29       respond to Ms Scales' first email.  You emailed Ms Scales


        30       at 9.21am that you were "seeing Andrew" - which we take to


        31       be Andrew Lindberg - that day.  Did you see Mr Lindberg on


        32       that day?


        33       A.   I believe I did.


        34


        35       Q.   Ms Scales responds to you first at 9.38, saying:


        36       "What is the status re: Tigris agreement?  What is the


        37       timeline on a decision?", which you see on that page, and


        38       if we go to 0025, at 9.47 her response to your email to


        39       her, "Sarah - seeing Andrew today, Jim" is "Why"?


        40       A.   Yes.


        41


        42       Q.   We don't find a response to that, not an electronic


        43       one.  Was there one?


        44       A.   No, I've searched my records and there's no electronic


        45       response from me.  I presume I telephoned her.


        46


        47       Q.   What was the result?  Can you remember what your
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         1       conversation was with Ms Scales as to why it was that you


         2       were seeing Andrew Lindberg that day?


         3       A.   I can't recall the exact conversation with Sarah, but


         4       I can recall from reviewing the file for this hearing very


         5       clearly what I was doing at that time, yes.


         6


         7       MR AGIUS:   I'll tender the documents to which I made


         8       reference, AWB.0277.0023, 0024, 0025, 0027 and 0028.


         9


        10       EXHIBIT #414 EMAILS SHOWN TO MR COOPER BARCODED


        11       AWB.0277.0023, AWB.0277.0024, AWB.0277.0025, AWB.0277.0027


        12       AND AWB.0277.0028


        13


        14       MR AGIUS:   Q.   What were you doing at that time,


        15       Mr Cooper?


        16       A.   As I said before, I can't piece together the exact


        17       date, but it was around 12 August that I was asked, either


        18       by Andrew Lindberg or Sarah Scales, to have a review done


        19       of all the issues to do with Tigris, so that particularly


        20       Sarah Scales, who was very concerned about it, could


        21       approve the payment to Tigris or not, and the reason she


        22       was doing that was because a sum of money of over US$8m was


        23       being held in an AWB International account and she was not


        24       comfortable in approving its payout without understanding


        25       all of the circumstances.


        26


        27            So commencing on 12 August I gathered together two of


        28       my members of my legal division, Rosemary Peavey and


        29       another member, Rosalyn Santen, and we telephoned


        30       Chris Quennell of Blake Dawson Waldron and we requested him


        31       to commence a review of all of the matters to do with


        32       Tigris, particularly with a focus on whether it was proper


        33       to make a payment to Tigris of the money held in


        34       AWB International's account.


        35


        36       Q.   And you sought advice on that point, did you, whether


        37       it was appropriate to make a payment to Tigris?


        38       A.   That was my instruction to Chris Quennell to


        39       investigate that issue.


        40


        41       Q.   Did you yourself form a view as to whether there had


        42       been a breach, or there appeared to be a breach, of United


        43       Nations Resolution 661 in the recoupment of the Tigris debt


        44       through the contracts 1670 and 1680?


        45       A.   All of my position or my view on this particular


        46       matter was formed after receiving advice from Chris


        47       Quennell as he conducted this review and it took about
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         1       three months for this review to take place.  He commenced


         2       on 12 August.


         3


         4       Q.   Did you not form a view in September of 2004?


         5       A.   I at various times had different views, but I could


         6       have had a particular view at a point in time about the


         7       facts as we were uncovering them and piecing them together


         8       through Chris Quennell's work.


         9


        10       Q.   Did you not conduct a factual review during the course


        11       of which you interviewed Mr Davidson Kelly?


        12       A.   There's two different points to that question.  The


        13       factual review was undertaken by Chris Quennell and his


        14       staff at Blake Dawson Waldron, but, on the second point, I


        15       did at some stage through September of 2004 speak to


        16       Norman Davidson Kelly about the particular facts of the


        17       Tigris matter.


        18


        19       Q.   And we have a record of that conversation behind guide


        20       card 10 in the annexures to your statement.  Do you have


        21       that?


        22       A.   I don't have it in my pack, Mr Agius, but if someone


        23       could provide it to me.


        24


        25       Q.   Just so that it can be identified, it's JMC.0001.0102.


        26       I'll just pass you a copy of it.  I'll see if it's found


        27       its way on to the system, JMC.0001.0102.  I don't think it


        28       has yet.  Is that a note of your conversation with


        29       Mr Davidson Kelly?


        30       A.   Yes, it is.


        31


        32       Q.   Is it accurate to the best of your knowledge and


        33       belief?


        34       A.   Yes, it is.


        35


        36       MR AGIUS:   I tender that as a separate exhibit,


        37       Mr Commissioner.


        38


        39       EXHIBIT #415 NOTE OF MR COOPER'S CONVERSATION WITH


        40       MR DAVIDSON KELLY, BARCODED JMC.0001.0102


        41


        42       MR AGIUS:   There's one paragraph in it that we may need to


        43       remove for reasons of commercial confidentiality.  Do you


        44       have a copy of the document, Mr Commissioner?


        45


        46       THE COMMISSIONER:   Yes, I do.


        47
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         1       MR AGIUS:   It's the two lines immediately above the bold


         2       type "second question" on the first page.  It's not


         3       relevant to our inquiry, and I don't know whether it is


         4       still confidential material, but as this file note dates


         5       only from September 2004, for more abundant caution, if it


         6       meets with your convenience, we will remove those two


         7       lines.


         8


         9       THE COMMISSIONER:   Yes, I will exclude from the exhibit


        10       the two lines commencing "NDK" and concluding with "10%".


        11


        12       MR AGIUS:   It refers to another commercial matter


        13       involving a third party that is not otherwise or in any way


        14       relevant to these inquiries.


        15


        16       Q.   Mr Cooper, did you not form a view in September of


        17       2004 that there had been a breach, or there appeared to be


        18       a breach, of the UN Resolution 661 in the way in which this


        19       money had been recouped from the AWB?  I'll start again.


        20       Did you not form a view that there had been a breach of


        21       Resolution 661 in the way in which the money had been


        22       recouped from the IGB to pay the Tigris debt?


        23       A.   I had received advice from Chris Quennell --


        24


        25       Q.   I don't want you to reveal what that advice was, you


        26       understand?


        27       A.   Yes, I'm sorry, yes.


        28


        29       Q.   I'm asking you about your own view.  You could form


        30       that view based upon any number of things.  It's your view


        31       that I'm asking you for.


        32       A.   No, I didn't have a view myself.  As I wasn't an


        33       expert in that particular area, I relied on the advice that


        34       I received from Chris Quennell.


        35


        36       Q.   You learnt that the contracts had been inflated in


        37       relation to the price of wheat disclosed on the contracts?


        38       A.   Yes, I had.


        39


        40       Q.   And you learnt that they had been inflated to


        41       incorporate an amount relating to the Tigris debt?


        42       A.   Yes.


        43


        44       Q.   You learnt that that debt resulted, or was claimed to


        45       have resulted, from an arrangement that had been entered


        46       into for the supply of wheat in 1996?


        47       A.   Yes, I did learn that.
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         1


         2       Q.   And you learnt that the inflated contract


         3       prices - that is, the prices referred to in the contracts


         4       1670 and 1680 - had been inflated and therefore did not


         5       relate entirely to the wheat which was the subject of those


         6       contracts?  In other words, the contract price related to


         7       two different quantities of wheat.  One was a quantity of


         8       wheat that had been supplied in 1996 and one was a quantity


         9       of wheat that was referred to on the face of each of the


        10       contracts?


        11       A.   I don't know that that's an accurate summary of my


        12       state of knowledge.  My state of knowledge was an amount -


        13       a dollar per tonne - was added to the price in relation to


        14       that original 1996 wheat shipment and that was added --


        15


        16       Q.   Something over $8 per tonne was added to the price of


        17       the wheat referred to in those contracts?


        18       A.   The price of US$8.37, or thereabouts, was added to


        19       contracts 1670 and 1680, yes.


        20


        21       Q.   And that was to cover the Tigris debt?


        22       A.   Well, it was more complicated than that, we found, as


        23       Chris Quennell conducted his review.


        24


        25       Q.   But you learnt that it was to cover the Tigris debt


        26       plus interest, which was said to be due on that debt, did


        27       you not?


        28       A.   Partly, but it was more complicated than that, because


        29       it involved a second transaction involving Tigris


        30       themselves.


        31


        32       Q.   A second transaction involving Tigris themselves?


        33       A.   Yes.


        34


        35       Q.   What did you learn about any second transaction


        36       involving Tigris?


        37       A.   Well, Chris Quennell commenced his review after


        38       12 August, and he collected electronic documents, files,


        39       interviewed staff who had been involved, and he reported to


        40       me and said that there appeared to have been --


        41


        42       Q.   Well, I don't think you can tell us what Mr Quennell


        43       said to you, because there is a claim for legal


        44       professional privilege.  Is your source of information


        45       about this second transaction involving Tigris limited to


        46       what you learnt from Chris Quennell?


        47       A.   No, it's not just limited to that.
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         1


         2       Q.   Is it based upon documentation?


         3       A.   Yes, that was shown to me.


         4


         5       Q.   What was the nature of the documentation?


         6       A.   Well, there was my telephone call with Norman


         7       Davidson Kelly --


         8


         9       Q.   A record of which we now have as exhibit 415?


        10       A.   Yes.  There were - aside from documentation, there


        11       were interviews conducted of AWB staff by Chris Quennell.


        12


        13       Q.   What was the documentation?  I don't want to get into


        14       the area of legal professional privilege; that's a matter


        15       for AWB.


        16       A.   Yes.  I can't at the moment recall the details of


        17       which particular documentation there was, and it's


        18       difficult without treading on legal professional privilege,


        19       but there was a second element of the transaction which


        20       resulted in the $8.37 being added to contracts 1670 and


        21       1680.


        22


        23       Q.   This is something you were told?


        24       A.   Yes.


        25


        26       Q.   I don't want to go into what you were told.  I know


        27       it's difficult.  I just want to ask you about what you saw


        28       reflected in any documents.  Is there anything that you


        29       could have access to that would refresh your recollection


        30       as to what documents you saw regarding any second


        31       transaction involving Tigris?  If there is, we'll make them


        32       available to you, or at least obtain them for that purpose.


        33


        34       MR JUDD:   Commissioner, I just want to assist my friend.


        35       We don't see a difficulty in the witness, if he has


        36       knowledge of the second element of the transaction,


        37       identifying what it is.  It seems to be a commercial


        38       matter.  It doesn't appear to be something which is


        39       shrouded in legal professional privilege.  If it's


        40       knowledge that he's acquired about a commercial matter, he


        41       can be asked about it and give evidence about it, we would


        42       have thought, without traversing that which we're obliged


        43       to protect.  He has mentioned interviews with various


        44       persons for which a claim of privilege is made.  I suppose


        45       if the source is that material - perhaps we can address it


        46       overnight, but it does seem to us to be --


        47
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         1       THE COMMISSIONER:   Are you content if the witness tells me


         2       the nature of the second transaction?


         3


         4       MR JUDD:   Yes.  It seems to us that that piece of


         5       commercial information is something which is acquired and


         6       we presume finds its way expressed in later documentation.


         7       If that's so, there seems to be no basis to claim privilege


         8       in relation to it.  So we don't want to see that inhibit


         9       the course of the evidence.


        10


        11            Perhaps if we can be permitted to take it up


        12       overnight.  I don't want to see this take time before the


        13       Commission and have Mr Cooper feel as if he's in some way


        14       encumbered in giving evidence about something about which


        15       we think that there should be no difficulty.  If we can


        16       have that latitude and perhaps discuss it a little further


        17       with our friend, we might be able to resolve this.


        18


        19       THE COMMISSIONER:   Yes.


        20


        21       MR AGIUS:   Q.   Perhaps I can, in the few minutes we have


        22       left, put this to you:  this second transaction, did it


        23       relate to some suggestion that in some manner Tigris had


        24       assisted AWB with its market share in Iraq?


        25       A.   Yes, that's exactly what I was talking about.


        26


        27       Q.   Well, I don't think any privilege attaches to that


        28       claim, does it?  And what was your source of information in


        29       that regard?


        30       A.   Well, it was the report of the inquiry undertaken by


        31       Christ Quennell and Blakes, which he had undertaken with


        32       all of the materials made available to him and the staff he


        33       interviewed.


        34


        35       Q.   There are two aspects of that that I want to ask you


        36       about.  He interviewed a number of AWB staff and he was


        37       told certain things?


        38       A.   Mmm.


        39


        40       Q.   And he saw documents?


        41       A.   Mmm.


        42


        43       Q.   When you say "mmm", you're agreeing with me?


        44       A.   Yes, sorry.


        45


        46       Q.   I know it's late in the day, but we did have a long


        47       break today.  Some of us may be more refreshed than you.
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         1       A.   Yes.


         2


         3       Q.   Those documents included your file note of your


         4       conversation with Mr Davidson Kelly?


         5       A.   Yes, I sent that document to Chris Quennell.


         6


         7       Q.   Is there any other documentary record of the


         8       assistance that Tigris either claimed to have offered or


         9       that was claimed by others that Tigris offered to AWB?


        10       A.   There was no legal agreement or any other document


        11       that a lawyer would typically find to reflect a commercial


        12       arrangement, but I would have to, say, perhaps check


        13       overnight to see what other - there may be emails, for


        14       instance, that I can't recall the specifics of now, but


        15       there may be emails or other documents in the report that


        16       was provided to me by Chris Quennell which could contain


        17       such information.


        18


        19       Q.   We'll be indebted to you for that.  Can I tell you


        20       that to date we haven't been able to locate any exchange of


        21       emails or correspondence dating from 2002 which in any way


        22       refers to assistance that Tigris offered AWB.


        23       A.   Mmm.


        24


        25       Q.   In particular, that's the material that we are very


        26       interested in obtaining, if it exists.  The only document


        27       you've identified today is your file note of your


        28       conversation with Mr Davidson Kelly, which we have and


        29       which we can read.  May I take it that you have no


        30       independent recollection of that conversation other than


        31       what's in your file note?


        32       A.   This is the complete conversation I had with Norman


        33       Davidson Kelly.


        34


        35       MR AGIUS:   Is that a convenient time, Mr Commissioner?


        36


        37       THE COMMISSIONER:   Yes.


        38


        39       MR FORREST:   Mr Commissioner, before you rise, could I ask


        40       my learned friend, we don't have copies of the attachments


        41       to this witness's second statement.  We have some interest


        42       in his evidence, and if they could be made available to us,


        43       we'd be very grateful.


        44


        45       MR AGIUS:   Some of them I'm sure will be the subject of a


        46       claim for confidentiality.


        47
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         1       THE COMMISSIONER:   Why don't you discuss that with


         2       Mr Clelland and Mr Judd.


         3


         4       MR FORREST:   Thank you, Commissioner.


         5


         6       MR AGIUS:   We have no difficulty about it.  Many of them


         7       are otherwise exhibits before the Commission.


         8


         9       THE COMMISSIONER:   It may avoid the loop, that's all.


        10       We'll adjourn until 10am.


        11


        12       AT 5.05PM THE COMMISSION WAS ADJOURNED


        13       TO THURSDAY, 23 FEBRUARY 2006 AT 10AM
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