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         1       THE COMMISSIONER:   On 25 January I stated:

         2

         3            Mr Judd, there is one matter that I want to

         4            raise with you, and that relates to the

         5            cooperation that this inquiry is receiving

         6            from AWB.  There have been a great number

         7            of statements made either by the chairman

         8            or on behalf of the chairman of the board

         9            that AWB would cooperate fully with this

        10            inquiry.  Indeed, I think such a statement

        11            appears in the annual report which was

        12            recently released.  The question that's

        13            concerning me is whether in fact the

        14            inquiry is receiving that absolute

        15            cooperation.  I would have expected that

        16            AWB would have had an analysis done of all

        17            of the documents which are in their

        18            possession.  I would have expected that AWB

        19            would have consulted with all of the

        20            witnesses who are likely to be called in

        21            this inquiry, and I would have expected

        22            that the statements that would be given to

        23            this inquiry would address both the matters

        24            which are the subject of this inquiry and

        25            the documents that relate to it.

        26

        27            What in fact has happened is that the

        28            inquiry was initially given I think 79

        29            volumes that were given to the United

        30            Nations, and subsequently, as a result of

        31            notices which were served on AWB, and no

        32            doubt as a result of discussions between

        33            the various solicitors, we received some 80

        34            or more additional volumes.

        35

        36            The inquiry has also received some - I

        37            don't know - 15 or 20 statements from

        38            witnesses proposed to be called, all of

        39            which statements have been prepared with

        40            the assistance of your instructing

        41            solicitors.  I do not think it's unfair to

        42            say that those statements tell this inquiry

        43            nothing.  They don't address the issues

        44            with which I'm concerned.  They are, as

        45            this witness said, high-level statements.

        46            They don't address any of the documents

        47            which have been laboriously tendered
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         1            throughout this inquiry and which I would

         2            have expected would have been the subject

         3            matter of evidence provided in statement

         4            form to the inquiry.  There is no point in

         5            giving this inquiry statements which simply

         6            don't address the issues I must consider.

         7

         8            The result of that is at least twofold.

         9            One is that we have to go through the

        10            laborious process of calling witnesses and

        11            putting to them all this material which, in

        12            my view, ought to have been the subject of

        13            their statements.  That process is long and

        14            tedious and expensive.  This will continue

        15            as long as is necessary for me to

        16            understand fully the factual issues.

        17

        18            The second consequence is that, as it seems

        19            to me, the process is doing AWB

        20            immeasurable harm from a reputational point

        21            of view and a measurable harm from an

        22            economic point of view.

        23

        24            The reason I raise it is because this

        25            morning this witness said his understanding

        26            was that this was just to be a high-level

        27            statement, and the reason I raise it now is

        28            because we're about to adjourn until next

        29            Monday, so far as AWB is concerned, at the

        30            conclusion of today, which gives your

        31            clients a chance to review the approach

        32            they wish to take and, no doubt, will give

        33            the witnesses a chance to review the

        34            statements that they have to date provided

        35            to the Commission.

        36

        37            On any view of the material, that which has

        38            been tendered to date requires significant

        39            response, and it simply must be addressed.

        40            At present it hasn't been.  Unless it is

        41            addressed in such statements, this process

        42            that we are now going through will just

        43            have to continue.

        44

        45            I raise those matters for your

        46            consideration and the consideration of

        47            Mr Forrest, because, as I said, I do not
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         1            think that we are receiving the full

         2            cooperation that the board has indicated we

         3            would receive.  Rather, it seems to me, we

         4            are receiving some facade of cooperation.

         5            I don't mean in any way to reflect on your

         6            performance in this inquiry.  You have been

         7            cooperative.  I'm more concerned with the

         8            substantive circumstances that we are

         9            simply not receiving statements from people

        10            addressing the issues I must inquire into.

        11

        12       On 30 January 2006 Senior Counsel for AWB addressed the

        13       inquiry.  Although the purpose of that address was said to

        14       be to respond to my remarks, it went far beyond that.  In

        15       substance, Senior Counsel for AWB addressed three matters.

        16       The first was a response to my remarks regarding lack of

        17       full cooperation.  The second was submissions regarding

        18       legal professional privilege.  The third was submissions

        19       regarding an asserted lack of fairness in the way in which

        20       the inquiry was being conducted.

        21

        22            At the conclusion of Senior Counsel's remarks, I asked

        23       what, if anything, was being asked of me.  Five directions

        24       were sought: (1) That AWB be provided with transcript of

        25       evidence of confidential hearings insofar as the evidence

        26       in those hearings might reflect upon AWB or its employees

        27       or directors; (2) That the inquiry identify documents

        28       tendered as confidential exhibits in such hearings which

        29       were AWB documents; (3) That witnesses be treated with

        30       courtesy and not ridiculed; (4) That questions not be asked

        31       of witnesses that involved prejudgement of issues; and,

        32       (5), that examination of witnesses be conducted

        33       "efficiently and fairly".

        34

        35            It is to be noted that there was no submission that

        36       either AWB or any witness had been denied natural justice,

        37       although it was put by Senior Counsel for AWB that "this

        38       proceeding has been unfair and has been prejudicial."   I

        39       will address the three issues individually.

        40

        41            The facade of cooperation point - Mr Judd of Queen's

        42       Counsel contended that my expectation that there would have

        43       been an analysis of relevant documents, that there would

        44       have been consultation with all relevant witnesses, that,

        45       accordingly, the statements would have addressed the

        46       matters the subject of this inquiry and documents relevant

        47       to those matters was unreasonable.  Further, he contended
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         1       that I had intimated that damage occurring to AWB,

         2       reputationally and financially, was due to the failure to

         3       produce detailed statements.  He said that his instructing

         4       solicitors, Messrs Arnold Bloch Leibler, had stated in

         5       correspondence to the solicitor for the inquiry that the

         6       statements were "a general overview of the person's role

         7       and responsibility and involvement with the Iraq market".

         8       It was submitted that the inquiry had not been provided

         9       with "what was intended to be a substitute for the whole of

        10       the evidence to be given by the individual."   It was

        11       explained that the decision to provide statements in this

        12       form was due to a number of factors.  The first was the

        13       limited time available.  The second was the restricted

        14       availability of the documents, and the third was that it

        15       would have been "irresponsible" to descend to detail or to

        16       have witnesses swear "outside the protection of the

        17       Commission, detailed responses to documents about which it

        18       is inevitable that the witness is going to be examined and

        19       examined on contentious issues.  It seemed to us that the

        20       only prudent course was to allow that examination to occur

        21       before this Commission and the Commission staff were so

        22       informed."

        23

        24            It is thus apparent that a conscious decision was

        25       taken, presumably for the reasons given, not to provide

        26       witness statements which would be of any material

        27       assistance to this inquiry.  This was so notwithstanding

        28       that, by letter dated 9 December 2005, the solicitor

        29       assisting the inquiry had written to AWB's solicitors

        30       setting out, over four pages, the topics which it was

        31       sought to have the witnesses address.  Mr Judd's response

        32       to this letter was that it did not address matters which

        33       had become important to the inquiry; namely, the Tigris

        34       issue, the iron filings issue, or the Arthur Andersen

        35       report.

        36

        37            Senior Counsel assisting the inquiry, in response,

        38       indicated that the reason why the list of 9 December did

        39       not address those three matters, but did, nonetheless,

        40       address other matters of interest to the inquiry, was that:

        41       (1) The Tigris issue was not brought to the inquiry's

        42       attention and documents relating to it were not provided to

        43       the inquiry until 12 December 2005; (2) No documents had

        44       been provided to the inquiry in relation to the iron

        45       filings claim by 9 December 2005; and (3) The Arthur

        46       Andersen report had not been provided to the inquiry by

        47       9 December 2005.
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         1

         2            Mr Agius of Senior Counsel also responded that not one

         3       of the 15 statements provided by the solicitors for AWB

         4       from prospective witnesses who are current employees of AWB

         5       addressed the issues in the letter of 9 December.  AWB is

         6       not obliged to cooperate with this inquiry.  I have no

         7       power to make it do so.  However, if the company and its

         8       board maintain in public statements that it is "fully

         9       cooperating" with this inquiry, I would have expected to

        10       receive more than statements from witnesses giving a

        11       "general overview of that person's role, responsibility and

        12       involvement in the Iraqi market."   Such statements are of

        13       minimal assistance to this inquiry.  The reasons why the

        14       statements are in such restricted and unhelpful form have

        15       been explained.  Accepting the explanations given

        16       necessarily means, for the reasons advanced by Mr Judd,

        17       that AWB was not in a position to provide statements from

        18       witnesses which were likely to be of material assistance to

        19       this inquiry.

        20

        21            I appreciate the volume of documents which had to be

        22       examined and analysed by AWB and provided to this inquiry.

        23       I also appreciate the ongoing nature of that task and that

        24       obligation.  Nonetheless, I would have expected that, at

        25       least since early 2005, if not earlier, AWB would have

        26       marshalled all relevant documents in order that it could

        27       satisfy the requirements of the United Nations Volcker

        28       Inquiry and to satisfy itself that statements made by AWB

        29       were accurate.  I infer from Mr Judd's remarks that that

        30       did not occur and that his instructing solicitors, although

        31       involved in preparing the response to the Volcker Inquiry

        32       and report, were not involved in that task of assembling

        33       and analysing those documents.  This, no doubt, is another

        34       reason why the analysis of documents and provision of

        35       statements addressing those documents from relevant

        36       witnesses which would have been of material assistance to

        37       this inquiry has not been forthcoming.

        38

        39            For the reasons I have given, I do not think that AWB

        40       has "fully cooperated" with this inquiry.  It may have

        41       cooperated to the extent that it is able, but it has been

        42       restricted in providing useful cooperation for the reasons

        43       given by Mr Judd.

        44

        45            Legal professional privilege - Mr Judd suggested that

        46       I "would perhaps graft on to what was said on Wednesday

        47       [regarding] cooperation in terms of waiving legal
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         1       professional privilege."   He sought to expand upon this by

         2       indicating that after I had made my remarks regarding

         3       cooperation on 25 January, "we received in the evening" a

         4       letter containing some 20 questions or interrogatories

         5       which, at least in respect of two issues, were interpreted

         6       by AWB as questioning the claim for legal professional

         7       privilege.  The letter was interpreted as putting pressure

         8       on the board to waive legal professional privilege in an

         9       improper way.

        10

        11            As I immediately pointed out to Mr Judd, legal

        12       professional privilege was an entirely different issue to

        13       any issue of cooperation.  Further, I am informed that the

        14       letter to which he referred, and which was dated 24 January

        15       2006, was forwarded to Messrs Arnold Bloch Leibler at

        16       7.45pm on that date.  It was thus received prior to my

        17       making any remarks regarding cooperation.

        18

        19            Legal professional privilege has been claimed in

        20       respect of certain advice and documents.  That privilege

        21       has been, and will be, upheld.  I will not draw any

        22       inference from that claim for privilege unless entitled to

        23       do so by law, a matter on which, as I have previously

        24       indicated, I will no doubt receive submissions.

        25

        26            It was contended that the letter asking the directors

        27       and former directors of AWB to address the issues referred

        28       to in it was oppressive because of the shortness of time

        29       within which a response was requested and because of the

        30       large number of searches for documents which would be

        31       necessary to respond to the request.  I make no comment

        32       upon those submissions because I do not doubt that sensible

        33       discussion between the respective solicitors will result in

        34       appropriate arrangements being agreed.

        35

        36            Unfairness in the way in which the inquiry is being

        37       conducted - Mr Judd expressed concern about "the

        38       process...that has been undertaken here."   When asked to

        39       what "process" he was referring, his response was:  "We are

        40       concerned about questions of fairness in the way in which

        41       this inquiry is being conducted.  To some extent, our

        42       concerns bear upon the way in which the matters have been

        43       reported and the damage that has been caused to AWB as a

        44       consequence of what we contend in some respects are unfair

        45       elements of the process."   In expansion of this, Mr Judd

        46       contended:  "The examination and the inquiry itself, sir,

        47       must be fair, of course.  The examinations must be
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         1       conducted courteously.  Reputations must be protected where

         2       possible.  There must be special attempts, in our

         3       submission, to avoid unnecessary damage, and there cannot

         4       be, in our submission, prejudging of issues."  This

         5       followed, so it was argued, because the examination of

         6       witnesses in relation to possible breaches of the law was

         7       being conducted in public.

         8

         9            It was contended that these principles had been

        10       departed from in at least five respects.  The first was

        11       that there had been what were called "secret hearings" of

        12       which AWB and witnesses had not been given notice and the

        13       evidence taken was thus not known to them.  It was said

        14       that there was "an element of unfairness in having

        15       witnesses examined about matters which go to their credit

        16       or go to their recollections or perhaps expose them to the

        17       risk of giving incorrect answers when the Commission has

        18       available to it, through secret hearings, material which

        19       might be contradictory or adverse to the interests of those

        20       people."   Not telling witnesses in advance of the giving

        21       of evidence of material, be it oral or documentary, of

        22       which those witnesses were not aware and which may be

        23       contradictory to the evidence they might give was said to

        24       result in an "ambush" of such witnesses.

        25

        26            I reject that contention.  When analysed, it amounts

        27       to a submission that a witness, prior to being called in a

        28       Commission of inquiry such as this, is entitled to have

        29       provided to him or her all of the knowledge which such an

        30       inquiry may have gathered, be it documentary or oral, prior

        31       to being questioned.  That would deprive an inquiry of a

        32       necessary and useful tool in testing the veracity of

        33       witnesses.  Further, natural justice does not so require.

        34       Natural justice is afforded to a witness if, at an

        35       appropriate time, that witness is made aware of material

        36       adverse to his or her interest and is given a proper

        37       opportunity to respond.  That opportunity will be given in

        38       this inquiry.

        39

        40            It should be noted, in fairness to Mr Judd, that he

        41       accepted that the proposition he was advancing went further

        42       than the established law.

        43

        44            The second aspect of unfairness asserted was that the

        45       witness had been "ridiculed".  It was submitted that

        46       "ridicule of a witness in any circumstances is unfair."

        47       An examination which ridiculed the witness was said not
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         1       only to be inappropriate but damaging because it attracted

         2       media attention.  Accordingly, so it was contended, this

         3       inquiry had a duty "to ensure a fairness which involves the

         4       absence of ridicule."

         5

         6            It goes without saying that witnesses are entitled to

         7       be treated with courtesy and with fairness.  That places

         8       some constraints on examining counsel.  It does not mean,

         9       however, that counsel are not entitled, in certain

        10       circumstances, to point out to witnesses the incongruity or

        11       improbability of evidence given by them should

        12       circumstances arise where their evidence might be so

        13       characterised.  Nor does it mean that counsel examining a

        14       witness is to be constrained in questions he asks or

        15       propositions he puts to a witness by the circumstance that

        16       the public might react to the question and answer or the

        17       media may be likely to report the exchange.

        18

        19            Mr Agius responded to Mr Judd's submission in the

        20       following terms:  "Such ridicule, if there has been any,

        21       has flowed not so much from any question that might have

        22       been directed to any witness but to perhaps the incredulity

        23       with which any response that they made to questions might

        24       have provoked.  Examination in these circumstances is meant

        25       to be robust.  If a proposition is to be put which is

        26       unbelievable or untenable, then counsel assisting has an

        27       obligation to put to a witness that the proposition being

        28       put by the witness is untenable.  If it is a ridiculous

        29       proposition that is being put by the witness, and if later

        30       counsel assisting proposes to make a submission, contrary

        31       to the interests of that witness, that their response was

        32       ridiculous or unsustainable, then counsel assisting has an

        33       opportunity, and, indeed, an obligation, to put that

        34       submission to the witness and to give the witness an

        35       opportunity to deal with it."  I agree with that

        36       submission.

        37

        38            The third complaint regarding unfairness was that

        39       there had been, by counsel assisting the inquiry, a

        40       "predetermined case theory which has been employed in the

        41       course of this examination."   This was said to be

        42       exemplified by counsel assisting seeking from witnesses

        43       admissions about "misleading the United Nations."   It was

        44       submitted that, as a matter of law, knowledge which the

        45       relevant United Nations committee might have had must mean,

        46       presumably as a matter of law, that the United Nations was

        47       not misled.  Accordingly, as I understood the argument,
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         1       that meant that counsel assisting should not seek from

         2       witnesses admissions that the United Nations had been

         3       misled.

         4

         5            Notwithstanding that submission, it was accepted by

         6       Mr Judd that this inquiry could investigate "what that

         7       person thought, or what that person believed or what that

         8       person did", presumably in relation to any alleged

         9       misleading of the United Nations, but it was said to be

        10       wrong to "roll up a proposition which involves a

        11       prejudgement of an issue that there was a misleading and an

        12       attempt to have the witness accept it."

        13

        14            I have not observed any "predetermined case theory" on

        15       the part of counsel assisting.  This inquiry springs from

        16       the Volcker Inquiry.  That made certain findings which form

        17       a framework within which this inquiry operates.  Principal

        18       issues within this inquiry relate to the knowledge of AWB

        19       and its employees regarding payments of so-called "trucking

        20       fees" or "inland transport fees" to Alia, and whether it

        21       was known, as the Volcker Inquiry found, that such payments

        22       were, in truth, payments to the Iraqi regime.  Within an

        23       examination of those issues there arises an examination of

        24       not only what AWB and its employees knew, but what they

        25       told or disclosed to others, including the United Nations,

        26       regarding these matters.  If there is material which might

        27       establish that an employee knew of payments being made by

        28       AWB to Alia under the guise of trucking fees but which may

        29       have been known by that employee not in truth to be

        30       trucking fees, and such information was not disclosed in

        31       any application to the United Nations for approval of a

        32       contract, I see no unfairness in it being put to the

        33       witness that he or she was misleading the United Nations.

        34       Whether, as a matter of law, the United Nations was misled

        35       is a related but different issue and may turn on legal, as

        36       distinct from factual, issues.

        37

        38            Senior Counsel assisting the inquiry responded to this

        39       criticism by pointing out that the intention of the

        40       witnesses in seeking approval from the United Nations may

        41       be evidence of "consciousness of wrongdoing" and may be

        42       material to a range of possible offences generally

        43       described as "obtaining a benefit by deception".  My task

        44       is, firstly, to find relevant facts and then to determine

        45       whether the facts as found might satisfy constituent

        46       elements of Commonwealth, State or Territory offences.  I

        47       make no comment on the range of possible offences, but it
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         1       would seem apparent that intention and state of mind of

         2       witnesses at the time of doing certain acts may be

         3       relevant.  As I understood the submission of Mr Judd, to

         4       which I have previously referred, it is not in issue that

         5       what the person thought or believed or did may be examined.

         6       I would add to that list what the person intended.

         7       Obtaining evidence concerning those matters by questioning,

         8       for instance, in relation to conduct concerning the United

         9       Nations does not constitute any predetermination or

        10       prejudgement of any legal issue regarding whether the

        11       United Nations was, as a matter of law, misled.

        12

        13            The fourth complaint was that there was unfairness

        14       because Senior Counsel had put to Mr Geary at

        15       transcript 1142 the statement "You won't win".  Quite why

        16       that was said to be unfair was not made apparent other than

        17       to suggest that it showed a predetermined approach by

        18       counsel assisting.

        19

        20            The comment to which this complaint relates was a

        21       statement by counsel assisting to a witness, Mr Geary.

        22       Senior Counsel said, "We can play this game all day,

        23       Mr Geary...but you will not win it, let me tell you that."

        24       That statement was put to Mr Geary after a series of

        25       questions in which Mr Geary apparently sought to avoid

        26       answering questions put by reference to distinctions he was

        27       seeking to draw between contracts and contract numbers.

        28       The distinction was of no substance.  The witness's answers

        29       were characterised by Mr Agius in his submissions as an

        30       endeavour to obfuscate.  I do not regard that assessment as

        31       inaccurate.  The effect of the comment by Mr Agius to

        32       Mr Geary was that Mr Geary did, at least to a greater

        33       extent, address his mind to the substance of questions

        34       asked of him.

        35

        36            The fifth complaint of unfairness related to a

        37       complaint that witnesses are being asked to construe a

        38       document and it is being put to them that one construction

        39       only of the document is available.  If that be the view of

        40       counsel assisting, there is no reason why that should not

        41       be put to the witness.  The witness has the opportunity to

        42       advance any contrary construction.

        43

        44            It follows that I reject in its entirety the

        45       submission that there has been any unfairness either to AWB

        46       or to any witness in the processes adopted by this inquiry

        47       or in the manner in which it has been conducted.  It is
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         1       obvious that damage has been done to AWB both in a

         2       reputational and economic sense.  In part, that may be the

         3       inevitable consequence of being the subject of an inquiry

         4       such as this.  Such damage is unavoidable, particularly

         5       where evidence is called which may not be seen as in

         6       conformity with positions previously adopted by AWB.  In

         7       part, such damage may be due to the circumstance that, for

         8       the reasons advanced by Mr Judd, the state of preparedness

         9       of AWB, and the witnesses whom its solicitors previously

        10       represented, did not have, in advance, the benefit of a

        11       full consideration of the material provided to this

        12       inquiry, which those assisting this inquiry have analysed

        13       but which, it seems, AWB and its employees who are

        14       witnesses have not.  The result is that such witnesses are

        15       being confronted with material which requires explanation

        16       which they have not recently seen.  This inquiry is not

        17       responsible for that consequence.

        18

        19            For the reasons given, I decline to make any of the

        20       five directions sought.  In my view, there has been no

        21       departure from proper standards of conduct by Senior

        22       Counsel assisting the inquiry.  In my view, witnesses have

        23       been treated fairly and courteously.  The process adopted

        24       and the conduct of this inquiry has in the past accorded,

        25       and will in the future accord, with principles of fairness

        26       and natural justice.

        27

        28            I should also indicate that, at 10am tomorrow, I will

        29       make a statement in relation to the scope of the Terms of

        30       Reference and associated matters.

        31

        32       MR LACAVA:   Commissioner, before my learned friend

        33       Mr Agius rises, could I announce that I, with my learned

        34       friend Ms Judd, seek to appear at this inquiry, sir, on

        35       behalf of Mr Charles Stott.

        36

        37       THE COMMISSIONER:   Thank you, Mr Lacava, that leave is

        38       granted on the usual terms.

        39

        40       MR EVANS:   Before my learned friend Mr Agius commences,

        41       could I announce my appearance at the Bar table.  My name

        42       is Evans and I appear for Mr Nigel Officer in the course of

        43       the proceedings pursuant to the leave that you,

        44       Commissioner, earlier granted my instructing solicitors.

        45

        46       THE COMMISSIONER:   Thank you, Mr Evans.  Yes, Mr Agius.

        47
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         1       <MICHAEL JOHN LONG, on former oath:          [10.40am]

         2

         3       <EXAMINATION BY MR AGIUS CONTINUING:

         4

         5       MR AGIUS:   Q.   Mr Long, yesterday I asked you some

         6       questions about some documents you'd faxed following your

         7       fact-finding mission to Jordan in October of 2005.  As we

         8       understand it, you were interviewed by IIC investigators in

         9       March of that year?

        10       A.   Yes.

        11

        12       Q.   1 March 2005.  The inquiry has obtained information to

        13       the effect that also in March of 2005 Mr Othman al-Absi,

        14       amongst others, came to Australia as guests of the

        15       Australian Wheat Board or AWB Limited.  Did you know of

        16       that?

        17       A.   Yes - I know they came to Australia.

        18

        19       Q.   Did you meet with Mr al-Absi and the other members of

        20       his delegation in March of 2005?

        21       A.   Yes.

        22

        23       Q.   What was the purpose of Mr al-Absi and the others

        24       coming to Australia at that time?

        25       A.   I believe they accompanied some other representatives

        26       from the Iraqi Government who were coming out to visit us

        27       to discuss business matters.

        28

        29       Q.   Mr al-Absi came here with the Alia agent that Alia had

        30       retained in Umm Qasr?

        31       A.   That's correct.

        32

        33       Q.   And two Iraqis - Mr Mahmood Saleh Abdul Nabi; is that

        34       right?

        35       A.   I don't recall their names, Mr Agius.

        36

        37       Q.   I'll just give you the other name, to see if you

        38       recall that:  Mr Adaal Khalaf Lafta?

        39       A.   I remember their faces, but these are not particularly

        40       familiar Arabic names to me.

        41

        42       Q.   I will provide the spellings for the reporters later.

        43       Did you meet then with Mr al-Absi in March of 2005?

        44       A.   I did.

        45

        46       Q.   Did you speak with Mr al-Absi on topics such as what

        47       the real position was concerning whether Alia had provided
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         1       inland transport for the AWB shipments of wheat during the

         2       Oil-for-Food Program before the invasion?

         3       A.   I don't believe I had detailed discussions at that

         4       time with Mr Othman or, indeed, the chairman, who was there

         5       as well.  I recall having dinner with a large delegation.

         6       I recall attending the Grand Prix with them, which was not

         7       an environment conducive to intimate discussion, and I

         8       recall there were some other interactions, but, no, I don't

         9       recall detailed discussions at that stage.

        10

        11       Q.   Was anybody at AWB delegated the responsibility of

        12       liaising with that group and ensuring that any requirements

        13       that they had were met?  Did somebody have responsibility

        14       as some kind of principal liaison officer?

        15       A.   I would have thought that Mr Whitwell would have had

        16       that responsibility.

        17

        18       Q.   Do you know whether or not there was included in the

        19       plan or the itinerary an opportunity to discuss with

        20       Mr al-Absi issues which were relevant to the Volcker

        21       Inquiry at that time?

        22       A.   There could well have been, Mr Agius, I just don't

        23       recall specifically.

        24

        25       Q.   I'm not challenging you, I just want to be certain.

        26       In relation to your state of mind, do you say that, if

        27       somebody had had assigned to them the duty of speaking to

        28       Mr al-Absi and others about what Alia had actually done in

        29       relation to wheat under the Oil-for-Food Program, that

        30       wasn't you, or do you say you can't remember whether that

        31       duty had been assigned to you?

        32       A.   As I said, I don't recall lengthy specific

        33       conversations with Mr Othman in this regard.

        34

        35       Q.   And it's likely that, if you'd had discussions with

        36       Mr Othman about the detail of what Alia had actually done,

        37       you would remember that, isn't it?

        38       A.   It's likely.  I'm just trying to cast my mind back to

        39       the contractual situation at the time, Mr Agius, as to what

        40       involvement they had with our business.  If it was March

        41       2004 --

        42

        43       Q.   March 2005?

        44       A.   March 2005, I believe they were a serious service

        45       provider to us at that time and if my memory serves me

        46       correctly, we were executing a million tonne contract that

        47       we had entered into towards the end of 2004, and they were
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         1       providing the full trucking service under the terms of that

         2       contract.

         3

         4       Q.   Just to clarify that, when you say "full trucking

         5       service", it's the case, is it, that by then - certainly by

         6       March of 2005 - the AWB had been required to actually

         7       provide and ensure that there was provided an actual

         8       trucking service for the wheat from Umm Qasr to all

         9       governorates?

        10       A.   Absolutely.

        11

        12       Q.   And by March of 2005 the AWB had conducted a due

        13       diligence in relation to Alia and had put in place with

        14       Alia formal arrangements to ensure that Alia took

        15       responsibility for the trucking of that wheat?

        16       A.   Yes, I believe there's a full written contract.

        17

        18       Q.   What I'm asking you about is about another matter that

        19       was still relevant at that time but a different matter.

        20       You had been interviewed by the IIC investigators on

        21       1 March?

        22       A.   That's correct.

        23

        24       Q.   This group arrived within days of that interview; can

        25       you remember that?

        26       A.   It was around the time of the Grand Prix, so, yes,

        27       early March.

        28

        29       Q.   There's no doubt, then, that in March 2005 people at

        30       AWB were aware that the Volcker Inquiry was on foot -

        31       indeed, personnel from AWB had been interviewed by the IIC?

        32       A.   Correct.

        33

        34       Q.   You yourself had been interviewed about your knowledge

        35       of Alia and what had actually happened in Iraq concerning

        36       trucking and your beliefs in that regard, had you not?

        37       A.   Yes.

        38

        39       Q.   Would it not have been a natural thing to speak to

        40       Mr Othman al-Absi, about that same subject matter?

        41       A.   I would have thought it would have been reasonable for

        42       me to mention to him that the IIC had been asking questions

        43       about Alia, yes.

        44

        45       Q.   Can you recall whether you did?

        46       A.   I can't recall specifically.

        47
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         1       Q.   Were there meetings within AWB, before the arrival of

         2       this group, relating to the impending arrival and what the

         3       purpose of the meeting or the travel of the group was to

         4       be?

         5       A.   There may have been some pregrouping to prepare for

         6       the guests of AWB, perhaps that took place.  I wouldn't be

         7       at all surprised if it took place and I would imagine that

         8       would be good business practice to prepare to receive our

         9       guests.

        10

        11       Q.   I'm not in any way being critical of that, but did you

        12       attend those briefings?

        13       A.   I don't recall attending any briefings, no.  I

        14       wouldn't necessarily attend them.  Briefings are typically

        15       for people who are not as familiar with the market as I

        16       was.

        17

        18       Q.   Who would this inquiry approach, in your estimation,

        19       in order to get an answer to this question:  was Mr al-Absi

        20       spoken to about what Alia had actually done during the

        21       Oil-for-Food Program and before the invasion --

        22       A.   Yes.

        23

        24       Q.   -- concerning the transport of wheat?  Who should I

        25       address questions of that nature to, if not to you?

        26       A.   The account manager at the time who was responsible

        27       for looking after our guests was Mr Whitwell.

        28

        29       Q.   I imagine his responsibility related to the current

        30       account at that time?

        31       A.   That's right.

        32

        33       Q.   The matters about which I'm interested concern what

        34       happened up until March of 2003.

        35       A.   Yes.

        36

        37       Q.   Who had responsibility as at March 2005 for gathering

        38       information about what had occurred in Iraq up until

        39       March 2003 concerning the inland transport of wheat?

        40       A.   I'm not sure if anyone had any specific responsibility

        41       in that regard.  I mean, are you referring to Project Rose

        42       or are you referring to the account management, or --

        43

        44       Q.   I'm just drawing attention to this fact, that you'd

        45       been interviewed on 1 March; I think within days previous

        46       to that Mr Flugge had been interviewed?

        47       A.   I think he was subsequent to me.
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         1

         2       Q.   Perhaps he was subsequent, but there was at least one

         3       interview.  Mr Lindberg had been interviewed; there had

         4       been a lot of correspondence between the AWB and the

         5       Volcker Inquiry as to what documents would be made

         6       available.  There was no doubt at the highest level of

         7       management within AWB that the Volcker Inquiry was on foot.

         8       There had been the complaint by the US wheat growers and

         9       the suggestion that the AWB contracts were outside of the

        10       sanctions.  Surely there must have been a unit established

        11       within AWB to deal generally with that matter, to focus

        12       attention on meeting the needs of the Volcker Inquiry and

        13       responding to such allegations as were being made.  If

        14       there was such a group, I'm asking your assistance as to

        15       who were the members of that group at that time.

        16       A.   Okay, I think I've answered your question, Mr Agius.

        17       May I digress for one second regarding the US, or is it not

        18       appropriate?

        19

        20       Q.   If you could answer my question and then you can

        21       digress certainly.

        22       A.   Thank you.  I think you're referring to the team that

        23       I have referred to before as having carriage of the Volcker

        24       Inquiry, and that was, as I believe I mentioned yesterday,

        25       Mr Cooper was involved and Mr Hargreaves was involved

        26       specifically.  I had some involvement, but not consistent

        27       involvement.  They would have been the people that were

        28       taking carriage of this issue.

        29

        30       Q.   Well, that's part of the group that you referred to as

        31       having that responsibility in October of 2005.

        32       A.   Yes.

        33

        34       Q.   That group had been formed and had those

        35       responsibilities at least as at March and as at the visit

        36       of Mr al-Absi; is that right?

        37       A.   To the best of my recollection, that's right.

        38

        39       Q.   Now, you wanted to say something about the US

        40       complaint.

        41       A.   Well, the US wheat interests, Mr Commissioner and

        42       Mr Agius, are consistently trying to undermine the

        43       Australian wheat growers' interests in the international

        44       market place.  It's not an easy place to do business and

        45       we're up against some large subsidies and some large export

        46       credit programs and farmer subsidy programs in the European

        47       Union and the US, and I'd just like to make note to the
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         1       Commission that our competitors are certainly doing their

         2       best to make hay while the sun shines while AWB and the

         3       Australian wheat farmer is under their scrutiny.  I just

         4       make that comment.

         5

         6       Q.   Were you involved in the official response that the

         7       AWB made to statements that had been made by US Wheat

         8       Associates, and I'll give you a date, just to assist you -

         9       it was June 2003.

        10       A.   June 2003, it's probably unlikely I was involved,

        11       because I was based in Iraq at the time.

        12

        13       Q.   At that time, having been based in Iraq, you were not

        14       in contact with AWB and assisting with any response that

        15       was being made to the statements that have been made by the

        16       US Wheat Associates?

        17       A.   I may have been consulted.  I was available on email

        18       and I was still an employee of AWB, so it's likely I could

        19       have been consulted, yes.

        20

        21       Q.   I'm not suggesting there would have been anything

        22       improper about consulting you; indeed --

        23       A.   No, it's entirely proper.

        24

        25       Q.   -- my question to you is based upon an assumption on

        26       my part that it would have been entirely appropriate for

        27       AWB to have contacted you and, indeed, to have consulted

        28       with you in relation to the response to the complaints by

        29       the US Wheat Associates, but can you recall whether or not

        30       that happened?

        31       A.   I think it happened, yes.

        32

        33       Q.   Can you recall seeing the statements that have been

        34       made by the US Wheat Associates?

        35       A.   There were many statements made, Mr Agius, by the

        36       US Wheat Associates over a long period of time.

        37

        38       Q.   Were you made aware of them?

        39       A.   I can't recall specifically, but it's likely that I

        40       was.  If you have it in front of you, it would jog my

        41       memory.

        42

        43       Q.   Could I show you what we have as a copy of a letter of

        44       12 June 2003 from AWB Limited to Mr Alan Tracy, President

        45       US Wheat Associates.  It's dated 12 June 2003.  It appears

        46       to have been sent to him by fax.  It's a letter from

        47       Mr Lindberg.  I don't have a barcode reference for this
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         1       document.

         2       A.   I remember being particularly affronted by the

         3       assertions that Mr Tracy was making.

         4

         5       Q.   The purpose of my questions at the moment is simply to

         6       find out what involvement, if any, you had in putting

         7       together the material which was used in this response.  Did

         8       you, for example, undertake any inquiries in Iraq as to

         9       what the true role of Alia had been prior to Mr Lindberg

        10       writing this letter to the US Wheat Associates?

        11       A.   I believe there was some discussion about Alia when I

        12       was in Iraq.  I believe that the Coalition Provisional

        13       Authority continued to use Alia as a provider of service,

        14       was my understanding, or the World Food Program, one or the

        15       other.

        16

        17       Q.   Yes, but did you go and speak to Mr al-Absi at that

        18       time and say, for example, "There's an allegation that our

        19       wheat contracts have inflated prices and some of that money

        20       found its way to the Iraqis" - did you raise that issue

        21       with Mr al-Absi?

        22       A.   No, I wasn't in contact with Mr al-Absi.

        23

        24       Q.   With anybody at Alia?

        25       A.   I wasn't in contact with anyone at Alia.

        26

        27       Q.   You were in Iraq?

        28       A.   Yes.

        29

        30       Q.   Do you know whether anybody at AWB was given the

        31       responsibility of researching what in fact was the true

        32       relationship between Alia and the Iraq regime concerning

        33       trucking fees prior to this letter being written?

        34       A.   Not to my recollection.  I was - I delegated my duties

        35       at that stage and I wasn't in my position as general

        36       manager, I was seconded to the government.

        37

        38       MR AGIUS:   I'll tender that document, Mr Commissioner.

        39       It's not yet barcoded.

        40

        41       EXHIBIT #88 LETTER FROM AWB LIMITED TO MR ALAN TRACY,

        42       PRESIDENT OF THE US WHEAT ASSOCIATES, DATED 12/6/2003

        43

        44       MR AGIUS:   Q.   Have you been told of any discussions that

        45       took place between AWB personnel and Mr al-Absi in March of

        46       2005?

        47       A.   It's likely.
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         1

         2       Q.   What were you told?

         3       A.   I don't specifically recall.

         4

         5       Q.   Do you know whether there are any written records of

         6       discussion between any AWB personnel and Mr al-Absi in

         7       March of 2005?

         8       A.   It wouldn't surprise me if there was some written

         9       discussions of that.

        10

        11       Q.   Some briefing notes recording what had been the topics

        12       of discussion?

        13       A.   It wouldn't surprise me.

        14

        15       Q.   When you say it wouldn't surprise you, is that because

        16       of your understanding of the business system of AWB at the

        17       time?

        18       A.   There were many notes and emails and memos prepared.

        19

        20       Q.   Concerning that visit?

        21       A.   Concerning many things.

        22

        23       Q.   But I'm interested in that visit and what Mr al-Absi

        24       might or might not have said during it to AWB personnel.

        25       Do you say there were many notes and emails on that topic?

        26       A.   I can't say conclusively if it was on that topic, but

        27       it's likely that there were notes and emails on that topic.

        28

        29       MR AGIUS:   I wonder if I could invite my learned friend

        30       Mr Judd to make some inquiries in that regard.  To the best

        31       of my recollection, we do not have any material at all

        32       relating to the visit of Mr al-Absi and others in March of

        33       2005.  I don't say that to be critical; I'm just making the

        34       observation.

        35

        36       MR JUDD:   Mr Commissioner, the provision of documents for

        37       the most part went up until a period shortly after the

        38       conclusion of the Oil-for-Food Program.  Commission staff

        39       were informed of that unilateral limitation that had been

        40       imposed and then sought to have, for example, the documents

        41       for the later period produced.  There are hard and soft

        42       copy documents involved, and I understand that that's

        43       imminent.  Of course some of the documents are already

        44       before the Commission from other sources, but we would

        45       expect that such documents as my friend inquires of

        46       together with others that deal with events in the later

        47       period will shortly be available to the Commission in
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         1       categories that can be relatively easily managed by the

         2       Commission, sir, and by us, we hope.  There will be

         3       communications between the solicitors on that.

         4

         5       THE COMMISSIONER:   Thank you.

         6

         7       MR AGIUS:   Can I just correct one matter.  I said I wasn't

         8       aware of any documents relating to that visit.  In fact

         9       that was a true and accurate statement about my state of

        10       knowledge.  I have been handed a single-page document which

        11       has been retrieved from hard drives that we've received in

        12       the last few days.

        13

        14       Q.   I wonder if I could ask you to look at it, Mr Long.

        15       I'm not suggesting that it's your hard drive, but my

        16       question is, if you look at that document, can you recall

        17       is that a document from your hard drive?  I'm not sure

        18       we've been able to identify which hard drives we have or

        19       the dates that they relate to, because we've only had them

        20       in the last few days?

        21       A.   Could I just take a moment?

        22

        23       Q.   Yes.

        24       A.   I don't believe that would be from my hard drive,

        25       Mr Agius.  I wouldn't have prepared that document.

        26

        27       MR AGIUS:   I tender that document, Mr Commissioner.  I

        28       wonder if I could have it back.  It's the only copy I have

        29       at the moment.  I'll just announce its barcode number for

        30       the record.  We are having copies made.  It's barcoded

        31       HDD.0014.1160, and it's a document simply dated March 2005.

        32

        33       EXHIBIT #89 DOCUMENT BARCODED HDD.0014.1160,

        34       DATED MARCH 2005

        35

        36       MR AGIUS:   Q.   I want to move on to a different matter.

        37       You had attended with Mr Hogan in June of 2002 upon

        38       personnel in Iraq to negotiate a new contract for wheat; do

        39       you recall that circumstance?

        40       A.   Yes, I do.

        41

        42       Q.   We have an email from Mr Hogan, AWB.0106.0234.  This

        43       is Mr Hogan's summary of what had occurred during the

        44       Sunday, 24 June 2002 meeting, when you had met with

        45       Mohammed Medi Saleh, Minister of Trade; can you see that on

        46       the screen, Mr Long?

        47       A.   Yes.
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         1

         2       Q.   You'll see:

         3

         4            Whilst we were successful in concluding

         5            business with Iraq, we only secured 500,000

         6            tonnes of our planned 1 million tonnes that

         7            is usually reserved for AWB.

         8

         9       Then there's a reference to a figure, which I won't read,

        10       but it goes on to say that the sale was at a certain "net

        11       FOB premium"; do you see that, Mr Long?

        12       A.   Yes.

        13

        14       Q.   You had conducted the bulk of the negotiations in

        15       relation to that contract, had you not?

        16       A.   Together with Mr Hogan.

        17

        18       Q.   But did you not take charge of the negotiations, as it

        19       were, in relation to that contract?

        20       A.   Well, I was the senior person there.  I relied - I was

        21       heavily involved in it, as was Mr Hogan.

        22

        23       Q.   It was plain to you during the course of those

        24       negotiations that the Iraqis were insisting upon the

        25       payment of an addition of 10 per cent of the total contract

        26       price, was it not?

        27       A.   Yes.

        28

        29       Q.   So, in relation to those negotiations, you were aware

        30       that they were insisting on a 10 per cent addition plus a

        31       fixed amount in relation to the trucking fee?

        32       A.   Yes.  It's in accordance with the calculation I gave

        33       in my statement, Mr Agius.

        34

        35       MR AGIUS:   I will tender that document and ask for it to

        36       be marked as a confidential exhibit, save for the portions

        37       I've read, because it does deal with material which is

        38       commercial in confidence.

        39

        40       EXHIBIT #101C EMAIL FROM MR HOGAN, BARCODED AWB.0106.0234,

        41       BEING MR HOGAN'S SUMMARY OF WHAT HAD OCCURRED DURING A

        42       MEETING ON 24/6/2002

        43

        44       THE COMMISSIONER:   That will be confidential except for

        45       the portions which have been read on to the public

        46       transcript.

        47
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         1       MR AGIUS:   Could we bring up AWB.0060.0474.

         2

         3       Q.   This is the fax to the Grain Board of Iraq confirming

         4       the sale and noting the inland transport rates at US$47.75

         5       per metric tonne, Euro 48.53 per metric tonne.

         6       A.   Yes.

         7

         8       Q.   100 per cent payable before vessel discharge; do you

         9       agree?

        10       A.   That's what it says.

        11

        12       Q.   We have prepared a volume in relation to contract

        13       A1441 dated 3 June 2002.  This is one document from that

        14       volume, Mr Commissioner.  I will tender the volume and ask

        15       that it be marked as a confidential exhibit, for reasons of

        16       commercial confidentiality.

        17

        18       EXHIBIT #102C VOLUME IN RELATION TO CONTRACT A1441,

        19       DATED 3/6/2002

        20

        21       MR AGIUS:   Q.   Did it not strike you as strange that the

        22       Iraqis were insisting on a 10 per cent payment based upon

        23       the full value of the contract in addition to a fixed fee

        24       for trucking?

        25       A.   That was strange to me, yes, as were many other things

        26       concerning that market.

        27

        28       Q.   Did it not occur to you that this was simply a method

        29       employed by the Iraqis to ensure that additional funds were

        30       removed from the escrow account and forwarded back to them?

        31       A.   Well, at the time I asked Mr Hogan to explain this

        32       rather unusual calculation as part of my briefing on the

        33       way in across the desert from Jordan to Baghdad, to which

        34       he showed me the calculation, and I do recall saying, "This

        35       does seem unusual" and I do recall asking if this is

        36       approved by the UN, to which I believe he advised it was.

        37       I subsequently asked for some follow-up to that, and I do

        38       believe I was the recipient of an email stating that this

        39       process is approved by the UN from Mr Hogan.

        40

        41       Q.   In your statement you say, at paragraph 67, page 21:

        42

        43            In rationalising various aspects of the

        44            relationship, I examined closely the method

        45            of calculating the inland transport price

        46            set by the Ministry of Trade.  This price

        47            was calculated by taking 10% of the final
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         1            price and adding that figure to the

         2            previous trucking price of $26.

         3

         4       Do you see that?

         5       A.   Yes.

         6

         7       Q.   Why did you attempt to rationalise various aspects of

         8       the relationship?

         9       A.   I was trying to rationalise the transport price.

        10

        11       Q.   What do you mean by "rationalise"?

        12       A.   Understand.

        13

        14       Q.   You had discussions during the negotiation for this

        15       contract in June of 2002.  During the course of those

        16       discussions, did you not raise the topic with the Minister

        17       of Trade?

        18       A.   I don't recall if I specifically raised the topic,

        19       because it was my first negotiation with the Minister of

        20       Trade.  I checked on the calculation that already was in

        21       place with the account manager at the time, that we had

        22       concluded business in this manner before, and it's not

        23       typical that you question contractual items that have

        24       already been agreed by the organisation unless you have a

        25       specific reason to think that that may be impacting on the

        26       FOB return to the farmer.  So I don't have a specific

        27       recollection of raising it, and that's probably - if I

        28       didn't raise it, that's probably why I didn't.

        29

        30       Q.   Would you not have had a concern that perhaps this was

        31       outside the sanctions?

        32       A.   That's why I asked Mr Hogan, "Is this UN approved?"

        33

        34       Q.   Did he tell you that the UN had approved this

        35       10 per cent charge, or did he tell you that the Iraqis had

        36       told him that the UN had approved it?

        37       A.   Well, it's a good distinction you make, and I can't

        38       recall specifically which one it was, but I think it's

        39       better to rely on the written advice that I received, and

        40       I'm not sure if the Commission has that available to them.

        41

        42       Q.   Is this the one to which you refer?  Could we bring

        43       up, please, AWB.5051.0092.

        44       A.   That's right.

        45

        46       Q.   This was after you'd entered the contract with the

        47       Iraqis --
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         1       A.   Yes.

         2

         3       Q.   -- that you negotiated at the end of June.  In it

         4       Mr Hogan, in an email addressed to Mr Foran and copied to

         5       Messrs Molan, Aucher and yourself, says:

         6

         7            Sanctions do not allow FX trade with Iraq.

         8

         9       Is that right?

        10       A.   Yes.

        11

        12       Q.

        13            All payment processes for Inland Transport

        14            are UN approved.

        15

        16       A.   That's what it says.

        17

        18       Q.   Did you understand that to mean that there was an

        19       approval for the process - that is, the mechanism for the

        20       payment, being a payment to a Jordanian trucking company -

        21       or did you understand that to mean that the payment of the

        22       amounts on account of inland transport which were not

        23       disclosed on the face of the contract had been approved by

        24       the UN, or did you understand it to mean something else?

        25       A.   Mr Agius, the best I can do is cast my mind back to

        26       the time, and reading those words gave me some comfort that

        27       the issue that I'd addressed with Mr Hogan had been

        28       addressed in writing, and I probably didn't go to the level

        29       of distinction that you're going to now when I noted this

        30       advice.  As I've said for the last two days, I had many,

        31       many issues to deal with and getting that advice from one

        32       of my account managers probably gave me the necessary

        33       comfort to proceed in the direction I was proceeding.

        34

        35       Q.   That would depend a little, wouldn't it, upon the

        36       context in which you received this email?

        37       A.   Perhaps.

        38

        39       Q.   The subject is said to be regarding "Iraq & Libya

        40       Reserve Bank Decision" - can you bring to mind what that

        41       Reserve Bank decision was?

        42       A.   No, I can't.

        43

        44       Q.   Can you bring to mind the circumstances that, as at

        45       that date - 1 July 2002 - Australian corporations were not

        46       permitted to make payments in currency to Libya?

        47       A.   It may not have registered with me, because we were
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         1       doing business with Libya and the Libyans were paying us.

         2

         3       Q.   I'm trying to assist your recollection - that's all

         4       I'm trying to do - there's a reference:

         5

         6            Libya - payment is via principles --

         7

         8       we'll forgive the misspelling --

         9

        10            in Cyprus.

        11

        12       Do you see that?

        13       A.   I see that.

        14

        15       Q.   Does that assist your recollection as to whether or

        16       not the AWB - I'm only asking this question - was making

        17       payments destined for Libya but to principals in Cyprus,

        18       which payments would not have been, leaving aside whether

        19       or not it was known that the main payments were being made

        20       to Libya, in breach of the Reserve Bank decision?  I'm

        21       trying to put some context around this.

        22       A.   It's not registering with me, Mr Agius, because we

        23       were doing business with Libya, but we were shipping durum,

        24       if I remember correctly.  We were providing the wheat, they

        25       were paying the money.  It wasn't with the Libyans; it was

        26       with either a Danish firm or a Cypriot firm, I believe.

        27

        28       Q.   Were you paying rebates in relation to the Libyan

        29       wheat?

        30       A.   We were contracting with two specific firms for Libya,

        31       and we didn't have a contractual party in Libya.  I would

        32       think it would have been unusual to pay a rebate in that

        33       instance, because my recollection of the two companies is

        34       fairly vivid, and I believe it was an outright purchase and

        35       sale contract and there was no broker involved.  That's my

        36       recollection.

        37

        38       Q.   Was this email written in the context of an

        39       explanation as to how it was that payments were being made

        40       which were structured in such a way to reflect them on

        41       their face as being appropriate payments?

        42       A.   I can't begin to think what was going through my

        43       colleague's mind at the time.  It was not a practice that I

        44       would encourage as to how to get around the rules.  As I

        45       said, my recollection with Libya is fairly vivid in terms

        46       of the business we were conducting at the time and I think

        47       that the first point is a statement of fact, the second
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         1       point would have given me the comfort I was perhaps

         2       seeking, and I don't know why Mr Hogan would have been

         3       referring to Libya.  Libya at that stage was not under his

         4       remit, if I remember correctly.  But prior to me coming

         5       back to the organisation I believe there was a sale of

         6       wheat to Libya made of another origin.  I'm just doing my

         7       best to help you, Mr Agius, with my recollection.

         8

         9       Q.   Can I give you more information, Mr Long, to try to

        10       help you.

        11       A.   Please.

        12

        13       Q.   Shortly after 1 July 2002 Libya came off the black

        14       list so that payments could be made directly to Libya.

        15       A.   Right.

        16

        17       Q.   Does that assist your recollection as to the context

        18       in which this email was written?

        19       A.   Well, it's to Mr Foran, who was in charge of our

        20       government relations/monitoring multilateral and bilateral

        21       issues at that stage, and that would be something that he

        22       would, in the normal course of business, bring to our

        23       attention.

        24

        25       MR AGIUS:   I'll tender that email, Mr Commissioner.  It's

        26       AWB.5051.0092.

        27

        28       EXHIBIT #90 EMAIL FROM MR HOGAN TO MR FORAN, COPIED TO

        29       OTHERS, DATED 1/7/2002, BARCODED AWB.5051.0092

        30

        31       MR AGIUS:   Q.   Did you go through this rationalisation,

        32       or rationalising, to use your word, prior to or after

        33       receiving that email from Mr Hogan?

        34       A.   I believe it was during the time of getting my mind

        35       around the calculation, which was --

        36

        37       Q.   Before the trip to Iraq?

        38       A.   During the trip to Iraq.

        39

        40       Q.   Did you have a white board with you?

        41       A.   No, it didn't fit in the suitcase.

        42

        43       Q.   Did you have any conversations with Mr Geary about

        44       this 10 per cent in 2002?

        45       A.   I have read the transcript and Mr Geary has referred

        46       to that conversation, and it's my recollection that that

        47       happened.
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         1

         2       Q.   Where did you have that conversation - in Melbourne?

         3       A.   Yes, Melbourne.

         4

         5       Q.   And when?

         6       A.   I don't recall.

         7

         8       Q.   Was it before or after your trip to Iraq in June of

         9       2002?

        10       A.   It would have been after that.

        11

        12       Q.   So after your return?

        13       A.   Yes, sometime after the return.

        14

        15       Q.   May we take it after 1 July 2002?

        16       A.   I don't recall specifically what date it was.

        17

        18       Q.   Well, you received that email on 1 July 2002.  If the

        19       email gave you the comfort that you've told us about, there

        20       would have been no need for you to do the rationalising or

        21       the demonstration with Mr Geary, would there?

        22       A.   I thought it was appropriate to do that demonstration

        23       to bring to his attention that this was an unusual

        24       calculation.

        25

        26       Q.   Was that your purpose, just to demonstrate to him that

        27       this was an unusual way to calculate a transport fee?

        28       A.   I wanted to show him the reasons behind how I

        29       rationalised that it was a reasonable price to pay for

        30       inland transport.

        31

        32       Q.   Had not the minister referred to it as a service fee

        33       or an aftersales service fee?

        34       A.   I don't recall him referring to that.

        35

        36       Q.   You just don't remember?

        37       A.   No.

        38

        39       Q.   Had Mr Hogan told you, as part of a briefing, that

        40       this 10 per cent was a service fee that had been imposed by

        41       the Iraqis unilaterally on all contracts with everybody

        42       they dealt with?

        43       A.   He may have told me that, and maybe I interpreted that

        44       as being part of the service of delivering wheat to the

        45       governorates of Iraq.

        46

        47       Q.   If it had been imposed on all contracts for everybody
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         1       providing products to Iraq, don't you think it would be

         2       rather odd that every single contract would carry the same

         3       10 per cent impost?

         4       A.   I'm not aware of the contract details of all contracts

         5       that the Iraqis entered into.

         6

         7       Q.   Well, you said Mr Hogan may have told you that the

         8       10 per cent was a service fee that had been imposed by the

         9       Iraqis unilaterally on all contracts with everybody they

        10       dealt with.

        11       A.   It was a particularly intensive trip, Mr Agius.  There

        12       were probably many discussions.  I do recall there being a

        13       certain level of apprehension about the trip.  I do recall

        14       waking up in the back seat at 160km an hour and both

        15       drivers were asleep.  Thankfully --

        16

        17       Q.   I take it you woke them.

        18       A.   The fact that I woke them, yes.

        19

        20       Q.   I take it you did?

        21       A.   I'm here today to attest to that, yes.

        22

        23       Q.   Just tell me about this 10 per cent, though.  If it

        24       was an unusual matter, didn't it excite your interest when

        25       you were having the discussions with the minister?

        26       A.   I was very - my interests were all excited, I can

        27       vividly remember sitting in the meeting with the minister

        28       and it was an extremely imposing and somewhat intimidating

        29       environment.  The minister was dressed in full military

        30       regalia, he was armed, there were several people around us.

        31       I counted some 17 posters of Saddam Hussein staring down at

        32       me, and it was a particularly stressful environment,

        33       particularly when we were being hauled over the coals for

        34       the position of the Australian Government.

        35

        36       Q.   A very vivid recollection that you have.  Does it

        37       include as vivid a recollection of what was said about the

        38       10 per cent?

        39       A.   No, it doesn't.

        40

        41       Q.   What, your memory just fails you in relation to that

        42       one aspect?

        43       A.   There were many aspects of discussion in terms of how

        44       we calculate the contract price that I needed to understand

        45       with Mr Hogan, Mr Agius.  The contract price was complex.

        46       It was far beyond any pricing calculation I was familiar

        47       with in my previous experience in this business.  It
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         1       involved many, many costs and potential costs, and that was

         2       one component of it that I was getting my mind around.

         3

         4       Q.   Later on, however, when you went to Iraq after the

         5       coalition forces had entered Iraq, you became aware, didn't

         6       you, that there was an allegation that contracts relating

         7       to the purchase of goods by the Iraqis during the

         8       Oil-for-Food Program had had a surcharge, often

         9       10 per cent, added to them?

        10       A.   I did.

        11

        12       Q.   When you became aware of that, that would have been at

        13       least, shall we say, by the end of June 2003?

        14       A.   I remember advising AWB and advising I believe DFAT

        15       that information, yes.

        16

        17       Q.   Didn't it strike you then that perhaps the 10 per cent

        18       that had been a component of the contracts for the sale of

        19       wheat to Iraq was the selfsame 10 per cent that had given

        20       rise to this issue?

        21       A.   It did occur to me that perhaps there was a linkage.

        22

        23       Q.   Did you express that to anybody at AWB?

        24       A.   I believe I said something along the lines of, "There

        25       will be a unilateral reduction of 10 per cent of the

        26       contract price and if contracts 1670 and 1680 are indeed

        27       renegotiated under the terms of the revised resolution, you

        28       will need to consider whether or not it is still in the

        29       best interests of the Australian farmer to accept that

        30       10 per cent reduction or, indeed, whether there would be a

        31       better option for that wheat and not agree to the contract

        32       amendment as proposed by the World Food Program."

        33

        34       Q.   My questions were directed to a slightly different

        35       topic.  I wonder if I could show you a train of emails.

        36       This is not barcoded, but I'll provide you with a hard copy

        37       of it.

        38

        39       MR AGIUS:   Mr Commissioner, I'll tender this train of

        40       emails and ask that it be marked as a confidential exhibit,

        41       for reasons of commercial in confidence, subject to those

        42       portions which I want to read to the witness.

        43

        44       EXHIBIT #103C TRAIN OF EMAILS, CONCLUDING WITH AN EMAIL

        45       FROM MR WHITWELL DATED FRIDAY 13/6/2003

        46

        47       THE COMMISSIONER:   That exhibit is confidential except for
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         1       portions which are read on to the transcript.

         2

         3       MR AGIUS:   Q.   Mr Long, I want to be careful to respect

         4       the confidentiality of aspects of this document --

         5       A.   Yes.

         6

         7       Q.   -- so I just ask you, for that reason, if you would

         8       attend closely to my questions when you are responding.

         9       A.   Yes.

        10

        11       Q.   You will see from the document yourself the reasons

        12       why this might be considered to be commercial in

        13       confidence.

        14       A.   Yes.

        15

        16       Q.   My question is this:  in June of 2003 did you become

        17       aware of a memorandum of instruction which had been issued

        18       concerning Oil-for-Food contracts?

        19       A.   Yes.

        20

        21       Q.   If you go to the second page of that document, that

        22       memorandum of instruction became a public document, did it

        23       not?

        24       A.   I wouldn't necessarily agree with that.

        25

        26       Q.   You became aware that issues had arisen about

        27       contracts which had been processed under the Oil-for-Food

        28       Program?

        29       A.   Yes.

        30

        31       Q.   In that connection, you became aware that the

        32       appropriate authority was reviewing contracts; is that

        33       right?

        34       A.   Yes.

        35

        36       Q.   In particular, did you become aware that one of the

        37       issues that was being taken into consideration in that

        38       review process had been described in this way, that the

        39       appropriate authority was to "identify which contracts have

        40       a kickback or surcharge, often 10 per cent.  We" - that is

        41       the authority - "need to know what percentage kickback or

        42       aftersales service fee was involved under the extra fees

        43       category.  Your ministry likely aware of this charge, so

        44       please work with them to identify and indicate on the

        45       matrix" - did you become aware of an inquiry which

        46       encapsulated that passage?

        47       A.   Well, to what extent do you want me to comment on my
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         1       activities.

         2

         3       Q.   Just "yes" or "no", did you become aware of that?

         4       A.   I read this, so I was aware of that.

         5

         6       Q.   And the reference to "your ministry" is a ministry to

         7       which you would have been attached as an adviser in Iraq?

         8       A.   Correct.

         9

        10       Q.   Did it not occur to you when you became aware of that

        11       in June of 2003 that the reference to "a surcharge, often

        12       10 per cent" related to the 10 per cent that had been

        13       included in AWB wheat contracts at the insistence of the

        14       IGB?

        15       A.   There would have been some linkage drawn in my mind,

        16       yes.

        17

        18       Q.   A pretty powerful one, would you not agree?

        19       A.   It could have been powerful, but there were many

        20       powerful things happening at the time.

        21

        22       Q.   But you knew yourself, because you had attempted to

        23       understand it and you had attempted to rationalise it, that

        24       the Iraqis had imposed a 10 per cent impost on contracts

        25       for wheat with the AWB?

        26       A.   Well, my understanding at the time was that the

        27       10 per cent was added on to the transport fee, and given

        28       that it didn't impact on the FOB return to the farmer and

        29       it was still a reasonable transport fee when I benchmarked

        30       it against my next available benchmark that I thought was

        31       appropriate, then that's why I acquiesced to agreeing to

        32       the inland transport fee of being the figure that it was.

        33

        34       Q.   I understand that's your evidence, and I'm asking

        35       about a different matter.  Now, a year later almost to the

        36       day, you have information that the new authority in Iraq

        37       has discovered that there was an imposition, either a

        38       kickback or a surcharge, which was often 10 per cent, which

        39       was imposed on all contracts by the Iraqis.  If you hadn't

        40       heard that before, you certainly had heard it by June of

        41       2003.

        42       A.   Yes.

        43

        44       Q.   My question is:  didn't you think, "Well, this could

        45       be the 10 per cent that I was rationalising a year ago when

        46       I knew that the Iraqis had added 10 per cent to the

        47       contract calling it part of the trucking fee"?
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         1       A.   Yes, I could have done that.

         2

         3       Q.   Surely it would have been obvious, wouldn't it?

         4       A.   I think so.

         5

         6       Q.   That's what you did do, isn't it?

         7       A.   I believe that I made some connection, yes.

         8

         9       Q.   Why didn't you then write back to AWB and say,

        10       consistent with what you've said was your state of mind up

        11       to this point in time, "We've been duped, this 10 per cent

        12       that we've been told was a trucking fee was actually going

        13       to the Iraqis and people over here think it's a kickback or

        14       a surcharge and it needs to be identified"?

        15       A.   Well, I did.

        16

        17       Q.   You drew attention to the fact that, in the

        18       renegotiations, there was going to be a reduction of

        19       10 per cent, did you not?

        20       A.   I did indeed.

        21

        22       Q.   But did you draw attention to the fact that what you

        23       had thought to have been a trucking fee was more likely

        24       than not to have been the imposition of a 10 per cent

        25       surcharge or kickback?

        26       A.   I made no effort to hide the contents of the document

        27       in front of me.

        28

        29       Q.   I'm not suggesting you did, but did you draw attention

        30       to the fact that what you - and, if we accept your

        31       evidence, others - to your knowledge believed was a

        32       legitimate trucking fee had in fact been a surcharge or a

        33       kickback?

        34       A.   Evidence was coming to light, Mr Agius, or information

        35       was coming to light that was presented to me as the

        36       coalition forces took over the government in Iraq.  This

        37       was one of the many, many, many things I had to deal with

        38       as an adviser in the ministry - many, many things, many,

        39       many complex matters, many, many dangerous situations - and

        40       I thought it incumbent upon me to pass back relevant

        41       information, and I was working probably 18 hours a day,

        42       seven days a week, and I probably didn't have the time or

        43       the energy to do a forensic examination of this document

        44       and provide detailed advice.

        45

        46       Q.   You don't really need to do much forensic examination,

        47       do you, to come to the conclusion that you've expressed
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         1       today; that is, that there was a link between the

         2       10 per cent that the then authority was characterising as a

         3       kickback or surcharge and the 10 per cent that had been

         4       imposed by Iraq on at least one wheat contract which you

         5       yourself had negotiated?

         6       A.   What I probably turned my mind to, Mr Agius, is how is

         7       this going to impact on the grower returns, what is this

         8       10 per cent taking off the price going to mean for the

         9       Australian grower?  I probably turned my mind to advising

        10       AWB to say, "Look at your next best option, because if it's

        11       better than this, don't do it."

        12

        13       Q.   You would have known that that 10 per cent would take

        14       nothing off the Australian grower because that 10 per cent

        15       was to come out of the escrow account and be paid as part

        16       of the trucking fee, wasn't it?

        17       A.   It had the potential to affect the grower, because the

        18       price was inclusive of delivered all governorates, and

        19       there was detailed renegotiation of these contracts going

        20       on.

        21

        22       Q.   But the 10 per cent had been factored in on the basis

        23       that that 10 per cent would never find its way to the

        24       Australian grower.  On your state of mind, if we accept

        25       your evidence, it would be finding its way to Alia --

        26       A.   It was revenue neutral to the Australian grower at the

        27       time, but under the renegotiation, not at this -  because

        28       this contract I don't believe was renegotiated.

        29

        30       Q.   No, but 1670 and 1680 were.

        31       A.   Yes.

        32

        33       Q.   They had included the 10 per cent as part of the

        34       original negotiations, had they not?

        35       A.   Same as this, yes.

        36

        37       Q.   So that 10 per cent was never going to find its way

        38       back to the Australian grower, was it?

        39       A.   Well, as it turned out, I wouldn't like to divulge

        40       confidential commercial information, but I could probably

        41       give you a reasonable assurance that some of it probably

        42       did.

        43

        44       Q.   Yes.  I'm talking about the time at which the

        45       contracts were negotiated.  It was never intended then by

        46       the AWB or the IGB that that 10 per cent which was added in

        47       to the contract price for wheat in 1670 and 1680 would find
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         1       its way back to the Australian grower.

         2       A.   No, because it was revenue neutral to the Australian

         3       grower at the time of negotiation.

         4

         5       Q.   Except that the AWB was able to make a profit on forex

         6       exchange; isn't that right?

         7       A.   Absolutely.

         8

         9       Q.   And the pool had to advance that money in advance of

        10       the discharge of the ships?

        11       A.   When you make the - you talk about AWB, Mr Agius,

        12       could you be more specific of which part of AWB --

        13

        14       Q.   Any part?

        15       A.   Well, if it was AWBI and the foreign exchange was made

        16       by the foreign exchange department on behalf of AWBI, then

        17       that foreign exchange gain would have gone back to the

        18       farmer.

        19

        20       Q.   I'm only taking issue with your statement that it was

        21       revenue neutral.  In fact it was a matter that the AWB was

        22       able to turn to a profit; that's the point I'm making.

        23       A.   For the farmer.

        24

        25       Q.   For the farmer.

        26       A.   Upon renegotiation.

        27

        28       Q.   Even before renegotiation.

        29       A.   Well, we took a risk when they wanted to buy in Euro

        30       and we had to convert that to US dollars, then we took a

        31       risk on the exchange rate that we used on the day.  It

        32       could have gone for us or it could have gone against us.

        33       It turned out it went for us and it was of zero consequence

        34       to the Iraqis because they'd contracted with us in Euros.

        35

        36       Q.   Let's just get back to my questions to you.  You

        37       learnt that the authority had identified that some

        38       contracts had kickbacks or surcharges, often 10 per cent.

        39       We've established that, that you learnt that in June of

        40       2003; that's right, isn't it?

        41       A.   Some contracts had surcharges or kickbacks.  I was

        42       still of the view that, yes, 10 per cent was added to the

        43       transport price, but it was still a transport price.

        44

        45       Q.   What it said was, "identify which contracts have a

        46       kickback or surcharge, often 10 per cent"; is that right?

        47       A.   That's what it says.
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         1

         2       Q.   It went on to say:

         3

         4            We need to know what percentage kickback or

         5            aftersales service fee was involved.

         6

         7       Is that right?

         8       A.   That's what it says.

         9

        10       Q.   And you drew a link, as you've told us, between that

        11       statement and the 10 per cent that the Iraqis had imposed

        12       as a condition of the contract, at least the one that you

        13       negotiated?

        14       A.   I did draw a link, because 10 per cent and 10 per cent

        15       meant I drew a link.

        16

        17       Q.   When you came to be interviewed by the IIC

        18       investigators --

        19       A.   Yes.

        20

        21       Q.   -- in March of 2005, you did not tell them, did you,

        22       that the 10 per cent that had been added to the contract

        23       that you'd negotiated back in June of 2003 was likely to

        24       be, or might be, a kickback or surcharge?

        25       A.   I'd have to have the document which records their

        26       understanding of what I said in front of me.

        27

        28       Q.   I'll show you what that is, but you don't have any

        29       doubt about it, do you?  Do you say you have any

        30       recollection at all of telling the IIC that you had

        31       negotiated a contract which included a 10 per cent impost?

        32

        33       MR FORREST:   I object to this, Mr Commissioner.  In my

        34       submission, it would need to be established that he was

        35       asked about that issue before the question becomes a valid

        36       one.  In the sequence of questions I submit that that

        37       question would be asked first.

        38

        39       THE COMMISSIONER:   No, I'll allow the question.

        40

        41       MR AGIUS:   Q.   Do you have any recollection at all of

        42       telling the IIC that you had negotiated a contract which

        43       included a 10 per cent impost?

        44       A.   I don't specifically recall exactly what they asked me

        45       or exactly what I said.  I haven't read the entire

        46       transcript recently.

        47
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         1       Q.   You haven't read the --

         2       A.   I wouldn't even call it a transcript, sorry.

         3

         4       Q.   You haven't read the summary of the interview between

         5       yourselves and the IIC investigators?

         6       A.   I've read parts of it over the last few days, but I

         7       haven't read it all.

         8

         9       MR AGIUS:   I wonder if that would be an appropriate time

        10       to take the adjournment, Mr Commissioner, and we'll provide

        11       a copy to Mr Long.

        12

        13       THE COMMISSIONER:   Yes, I'll take a 10-minute adjournment.

        14

        15       SHORT ADJOURNMENT

        16

        17       MR AGIUS:   Could we bring up, please, AWB.0002.0207.

        18

        19       Q.   Mr Long, you were interviewed on 1 March 2005 by two

        20       investigators from the Independent Inquiry Committee; do

        21       you agree with that?

        22       A.   Yes.

        23

        24       Q.   Then the IIC prepared what it described as a summary

        25       of that interview.

        26       A.   Yes.  Mr Agius, I'm just having difficulty turning my

        27       mind to this question because I still have one unresolved

        28       issue from your last question.

        29

        30       Q.   What's the unresolved issue from my last question?

        31       A.   I just wanted it to be clear that, whilst I forwarded

        32       this confidential document to AWB, I also forwarded it to

        33       DFAT.

        34

        35       Q.   Thank you, Mr Long.  Who did you forward it to at

        36       DFAT?

        37       A.   There was generally a - I don't have a copy of it, and

        38       I'm saying I believe I forwarded it to DFAT, because that's

        39       what I said I was going to do, and there was a group of

        40       people within government that I would routinely forward

        41       pertinent information to.

        42

        43       Q.   Let's just get clear what your evidence is.  When you

        44       interrupted me with the unresolved issue your evidence was:

        45

        46            I just wanted it to be clear that, whilst I

        47            forwarded this confidential document to
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         1            AWB, I also forwarded it to DFAT.

         2

         3       Then you said:

         4

         5            There was generally a - I don't have a copy

         6            of it, and I'm saying I believe I forwarded

         7            it to DFAT, because that's what I said I

         8            was going to do...

         9

        10       Now, did you forward it to DFAT or not?

        11       A.   I believe I did.

        12

        13       THE COMMISSIONER:   Q.   No, no, did you or do you believe

        14       you did?

        15       A.   I don't have the hard copy, so I believe I did.

        16

        17       Q.   Can you now say whether you did or not?

        18       A.   I believe I did.

        19

        20       Q.   You've said that three times.

        21       A.   Well, I can't categorically say yes or no,

        22       Mr Commissioner, because I don't have the hard copy in

        23       front of me.

        24

        25       Q.   So you think you would have, but you don't know if you

        26       did?

        27       A.   I believe I did.

        28

        29       THE COMMISSIONER:   You believe you did.  Yes, very well.

        30

        31       MR AGIUS:   Q.   Can we get back to your interview with the

        32       IIC investigators.

        33       A.   Yes.  I've got another issue, Mr Agius.  This document

        34       I'm very confused about, because there were so many

        35       iterations of this document, and given that I'm on my oath

        36       and you're going to be asking me questions about this

        37       document, I am not comfortable that this is the document

        38       that was finally given to the IIC.

        39

        40       Q.   Let me tell you what we've been told about this

        41       document by the AWB, Mr Long, and let me do that by asking

        42       you questions so that I can establish along the way what

        43       you know and what you knew about the process.  I think I'd

        44       reached the stage where you had agreed that you'd been

        45       interviewed on 1 March 2005; do you agree with that?

        46       A.   Yes.

        47
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         1       Q.   You became aware that the IIC investigators had

         2       prepared what they called a summary of that interview?

         3       A.   Yes.

         4

         5       Q.   You became aware that that summary had been forwarded

         6       by the IIC to the lawyers representing the AWB?

         7       A.   Yes.

         8

         9       Q.   And did you become aware that those lawyers then took

        10       the summary that had been forwarded to them by the IIC and

        11       made a number of amendments to it?

        12       A.   Many amendments, yes.  There were many inconsistencies

        13       in the document.

        14

        15       Q.   Would you just follow my questions.  When those

        16       amendments were made, were you consulted?

        17       A.   I believe I was.

        18

        19       Q.   We have been told by the AWB that, as a result of that

        20       amendment process, a document was produced which was termed

        21       by the AWB a red-line copy of the original summary, the

        22       red-line copy containing the strikeouts of those portions

        23       of the original document which were not accepted by the AWB

        24       or yourself and containing, in addition, the additional

        25       material which the AWB suggested made the record accurate.

        26       Can you see on the screen a document?

        27       A.   Yes.

        28

        29       Q.   It's AWB.0002.0207.  We have removed the names of the

        30       investigators from that document, and where you see a

        31       blank, as you will in the first line under the heading

        32       "Introductory Remarks", what has been removed there are the

        33       names of the two investigators; do you see that?

        34       A.   Yes.

        35

        36       Q.   You will see as you look at the document that there

        37       are words which are underlined?

        38       A.   Yes.

        39

        40       Q.   They are words which were added by lawyers acting for

        41       AWB to the document that was received from the IIC

        42       investigators.

        43       A.   Yes.

        44

        45       Q.   Do you see in the document there are words which are

        46       struck through?

        47       A.   Yes.
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         1

         2       Q.   They are words which were rejected by those lawyers,

         3       and the striking through recognises that rejection; do you

         4       see that?

         5       A.   I have very little confidence in this document,

         6       Mr Agius.

         7

         8       Q.   Do you see that or not, Mr Long?

         9       A.   I see lines through words.

        10

        11       Q.   Now, were you consulted by those lawyers acting for

        12       AWB at the time that the corrections were made to the

        13       original summary prepared by the IIC investigators?

        14       A.   There were many discussions about the content of this

        15       report, and I lost a lot of faith in the ability of the IIC

        16       investigators to transcribe the comments exactly, and I'm

        17       glad we have professionals here today to do it properly.

        18

        19       Q.   Were you consulted during the process of amendment

        20       that was followed and that you see reflected in the

        21       document that's on the screen?

        22       A.   There was some consultation.

        23

        24       Q.   At the end of that process did you read through the

        25       document?

        26       A.   I read through the document at certain stages.  There

        27       were two lawyers present when I was giving the statement,

        28       or answering the questions to the IIC.  It was being passed

        29       around and the form of the final document that actually

        30       went back to them I don't know, I didn't forward it to

        31       them.  I take this to be a general summation of what was

        32       talked about on the day.

        33

        34       THE COMMISSIONER:   Q.   Corrected by the lawyers then

        35       acting for AWB?

        36       A.   Well, I mean, you've got to ask the lawyers, because

        37       this document was --

        38

        39       Q.   Mr Long, Mr Agius just told you what has happened in

        40       this process.  A draft had been sent to the lawyers for

        41       their consideration.  They have amended it, apparently

        42       after consultation with you, by striking out that with

        43       which they did not agree and inserting that which they said

        44       should be added.

        45       A.   Mr Commissioner, my level of anxiety at the moment is

        46       a function of the serious nature of this inquiry, and --

        47
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         1       Q.   Don't you worry about that; I'll worry about that.

         2       A.   Thank you, and given the serious nature of this

         3       inquiry, this document I'm not comfortable being examined

         4       on because I'm not comfortable it represents the true form

         5       of what I said to the investigator.

         6

         7       Q.   You know, do you not, that it was sent back by the

         8       lawyers acting for AWB to the United Nations inquiry as

         9       having been amended and corrected as necessary?

        10       A.   Yes, but this is a summary of interview, it's not

        11       under oath, and it was taken out of my hands to a large

        12       degree.

        13

        14       THE COMMISSIONER:   Very well.  I understand all that.

        15       Yes, Mr Agius.

        16

        17       MR FORREST:   Perhaps, Mr Commissioner, I should rise to

        18       say something now - this is not an objection.  I understand

        19       from discussions with my learned friend that he has two

        20       copies of this interview, or two copies of the document

        21       under discussion, the original and the amended copy.  Now,

        22       I should say that in my possession I have a third copy of

        23       it, which I am not satisfied is entirely identical to the

        24       second copy.  The third copy I believe is intended to be

        25       the second copy with the amendments that are struck out

        26       excluded and the additions inserted.  I have been reading

        27       it while this discussion has been proceeding and I am not

        28       satisfied that the third copy is identical to the second.

        29       I rise as a matter of fairness because I know that this

        30       witness has seen the third copy.  So there may well be

        31       quite some confusion.  I know that, as of 10 minutes ago,

        32       my learned friend Mr Agius had not seen this third copy.

        33

        34       THE COMMISSIONER:   Where did it come from?

        35

        36       MR FORREST:   I believe it comes from the IIC,

        37       Commissioner.  I think the simplest thing to do is we

        38       perhaps go to another topic, I'll run off copies for my

        39       learned friend and there will be an opportunity for

        40       everyone to perhaps resolve the confusion that otherwise

        41       exists.

        42

        43       THE COMMISSIONER:   What do you say, Mr Agius?

        44

        45       MR AGIUS:   Well, I'm interested to see the material upon

        46       which my friend can form the view that the third copy which

        47       we haven't seen emanates from the IIC.
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         1

         2       MR FORREST:   That's how it is headed up.

         3

         4       MR AGIUS:   Be that as it may, I'm content to have a short

         5       adjournment so that this matter can be cleared up.

         6

         7       THE COMMISSIONER:   I'm not content to adjourn any further.

         8       We'll go on.

         9

        10       MR AGIUS:   Q.   Mr Long, the document that's on the screen

        11       was forwarded on behalf of the AWB to the IIC as

        12       representing an accurate summary of what you had said

        13       during the course of that interview.  Were you given a copy

        14       of the amended summary that you see on the screen?

        15       A.   I don't know what I was given.

        16

        17       Q.   Why is that?

        18       A.   Because there were so many versions, there were so

        19       many people involved with this document, there were so many

        20       iterations, there was so much confusion, there was so much

        21       left out of what I recall the original version from the

        22       IIC, there were lawyers looking at it, there were other

        23       people looking at it, it was by and large taken out of my

        24       hands, and I'm extremely uncomfortable not to be

        25       cross-examined on documents that I may have some

        26       familiarity with, and I'm extremely uncomfortable to be

        27       cross-examined on this document because I have zero

        28       confidence in its accuracy.

        29

        30       Q.   What's the answer to my question?  Were you given a

        31       copy of the document as amended as you see it on the

        32       screen?

        33       A.   I don't know.

        34

        35       Q.   Why don't you know?

        36       A.   When is the period you're referring to?

        37

        38       Q.   At any time up until 20 past 12 today?

        39       A.   I don't know if that's the copy that I just reviewed

        40       in the room out there.

        41

        42       Q.   The copy that you've just reviewed in the room out

        43       there, where is that now?

        44       A.   I believe it's back with my barristers.

        45

        46       MR FORREST:   Commissioner, the copy that I reviewed with

        47       this witness or gave him to review was the third copy and
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         1       it's not one, I don't understand, my friend has ever seen.

         2       I showed it to him just before.  I object to this

         3       examination because there is a real potential for the

         4       witness to be --

         5

         6       THE COMMISSIONER:   What are you telling me about that

         7       document, Mr Forrest?  Are you saying it came from the IIC,

         8       in which case how did you get it?  How did your instructing

         9       solicitors get it - presumably from the witness.

        10

        11       MR FORREST:   My former instructing solicitors supplied it

        12       to me.

        13

        14       THE COMMISSIONER:   That's the present solicitors for AWB?

        15

        16       MR FORREST:   Yes.  I'll need to seek instructions as to

        17       where it came from, which shouldn't be too hard.

        18

        19       THE COMMISSIONER:   Well, let's just ask somebody.

        20       MR FORREST:   Firstly can I say, Mr Commissioner, in the

        21       light of the observations that you made this morning about

        22       the difficulties there have been in the documentation in

        23       this case, and in the light of the enormous number of

        24       documents that we've had to try to get across, it is

        25       impossible to satisfy oneself of the provenance of every

        26       document; that just defies human experience.  I have

        27       proceeded on the basis that this was a document that

        28       emanated from the IIC.  I'm told there is a potential that

        29       this is a document that emanates from an ABL source, in the

        30       sense that the amended and struck-out sections of the

        31       second document have been, in effect, placed in this

        32       document.

        33

        34       THE COMMISSIONER:   Is it a draft that precedes this

        35       document; is that what you're saying?

        36

        37       MR FORREST:   No, it's not.  It in effect, I understand --

        38

        39       THE COMMISSIONER:   People are nodding beside you that what

        40       I said is right, but I don't think that's right.

        41

        42       MR FORREST:   I don't think that can be right.  I think it

        43       is a document that seeks to give effect to the strikeouts

        44       and seeks to give effect to the additions that are in the

        45       second document.  The difficulty I have is that I have

        46       supplied it to the witness on the basis that this was an

        47       IIC document rather than an ABL document, and there are
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         1       some subtle distinctions that I see between the two

         2       documents.  It may be they're only grammatical, it may be

         3       that the meaning of sentences has been slightly altered.

         4

         5       THE COMMISSIONER:   Is there any other matter you can go on

         6       with, Mr Agius?

         7

         8       MR FORREST:   All I would like, Commissioner, is a chance

         9       to sort out this difficulty.  It will take only 10 or 15

        10       minutes.

        11

        12       THE COMMISSIONER:   I'm not going to adjourn.  I adjourned

        13       for half an hour so the witness could read it.  I come back

        14       onto the bench and I am told he's read it, and then I'm

        15       told it's another document and counsel assisting hasn't

        16       seen it.  That's not a satisfactory state of affairs.  Is

        17       there anything else you can go on with, Mr Agius?

        18

        19       MR AGIUS:  Yes, there is, Commissioner.

        20

        21       THE COMMISSIONER:   That's a matter that can be sorted out

        22       over lunchtime.

        23

        24       MR AGIUS:   Can I simply put this on the record.  We have a

        25       document dated 22 April 2005 which is addressed to

        26       Susan M Ringler, counsel to the Independent Inquiry

        27       Committee, and which encloses, amongst other documents, the

        28       document that is presently on the screen, AWB.0002.0207,

        29       with the exception that, of course, the document that it

        30       encloses includes the names of the IIC investigators.

        31

        32       THE COMMISSIONER:   Which I have previously directed not be

        33       published and therefore they've been removed from this

        34       copy.

        35

        36       MR AGIUS:   But for that, the document that was sent to the

        37       IIC on account of Mr Long's interview is the document

        38       that's on the screen.  In relation to that document, this

        39       letter from AWB to the IIC committee, under the hand of

        40       Mr Cooper, says this:

        41

        42            Michael Long summary.  I refer now to the

        43            summary of the interview of Michael Long

        44            dated 1 March 2005.  AWB's previous

        45            submissions about the attempts to draw

        46            conclusions not based on evidence,

        47            narrative aspects and omission of relevant
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         1            evidence from the summaries are also relied

         2            upon in respect of the Long summary.  The

         3            omission of relevant evidence from the Long

         4            summary is significantly greater than was

         5            the case with the Lindberg summary.  The

         6            Long summary has been amended to include

         7            additional evidence and to delete narrative

         8            and irrelevant commentary.  As with the

         9            Lindberg summary, various typographical and

        10            other errors have been corrected.  Again,

        11            the amendments seek to put before the IIC

        12            members a more accurate record of what

        13            transpired at the interview.  I attach a

        14            revised version of the Long summary.

        15

        16       That is the document that is on the screen and that is what

        17       we know about that document.  It's on that basis that I was

        18       proposing to take this witness to that document and to ask

        19       him some questions about what it records.

        20

        21       MR FORREST:   Mr Commissioner, I understand all of that.

        22       The only difficulty I have is that the document that the

        23       witness read during the time that we stood down is not that

        24       document.

        25

        26       THE COMMISSIONER:   We'll go to another matter and he can

        27       read the one that was forwarded as his statement during the

        28       lunch hour.  Yes, Mr Agius.

        29

        30       MR AGIUS:   Q.   Mr Long, can I take you to this

        31       conversation that you had with Mr Geary concerning the

        32       10 per cent, which you've told us was in 2002.

        33       A.   Which who - did he tell you or did I tell you?

        34

        35       Q.   You've told us.

        36       A.   Did I?

        37

        38       Q.   Well, yes.  That's my recollection.  You're welcome to

        39       correct me if I'm wrong.

        40       A.   What does the transcript say?  I don't recall what I

        41       said.

        42

        43       Q.   Well, when did you have the conversation with Mr Geary

        44       about the 10 per cent, which concerned the white board?

        45       A.   I think we decided it was sometime after the trip to

        46       Baghdad in mid-2002.

        47
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         1       Q.   So did you have that conversation with him in 2002?

         2       A.   I don't recall.

         3

         4       Q.   Or did you have it with him at some later time?

         5       A.   I don't recall.

         6

         7       Q.   Can you put any parameters on it at all?  You said

         8       after the trip to Iraq in June 2002.  When was the latest

         9       that you would have had that conversation with Mr Geary?

        10       A.   May 2003.

        11

        12       Q.   So it's possible that you had that conversation with

        13       Mr Geary after the invasion?

        14       A.   I don't know when I had that conversation with

        15       Mr Geary.

        16

        17       Q.   What was the substance of the conversation as you

        18       recall it?

        19       A.   I was explaining the construct of the pricing

        20       calculation of the contract.

        21

        22       Q.   And why were you doing that?

        23       A.   Because I thought it was irregular.

        24

        25       Q.   What did you say to Mr Geary about it?

        26       A.   I wanted to explain how it was calculated and how I

        27       was rationalising the calculation.

        28

        29       Q.   So what did you say to him?

        30       A.   I don't recall specifically what I said to him, but it

        31       was in the order of, "This is how it is calculated, this is

        32       how I am rationalising it.  Do you have any issues?"

        33

        34       Q.   This is how what is calculated?

        35       A.   The trucking fee.

        36

        37       Q.   Did you demonstrate it to him?

        38       A.   I believe I did.

        39

        40       Q.   What was the form of the demonstration?  Did you have

        41       a contract document with you?

        42       A.   No, from my brain.

        43

        44       Q.   What did you do?

        45       A.   I put some arithmetic on the white board.

        46

        47       Q.   What, you put down a contract price and then deducted
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         1       10 per cent from it?

         2       A.   No, I made the calculus of the final contract price.

         3       I said, "It's all part of the calculus".

         4

         5       Q.   So this calculus, did it include all of the other

         6       components that are put into the final contract price?

         7       A.   I believe I referred to them.  I don't believe I

         8       specifically listed them on the white board.

         9

        10       Q.   You then put in the 10 per cent, did you?

        11       A.   If we had a white board here, I'd be happy to go

        12       through the process for you.

        13

        14       Q.   No, I just want you to tell us in words.

        15       A.   Well, I don't recall what I did.

        16

        17       Q.   Well, how could you do it on a white board then,

        18       Mr Long, if you can't recall what you did?

        19       A.   I can't recall exactly what I said.  If I could put it

        20       on a white board, I could draw it for you and I could

        21       probably recreate --

        22

        23       THE COMMISSIONER:   Give the witness a sheet of paper,

        24       please.

        25

        26       THE WITNESS:   -- the calculation fairly accurately.

        27

        28       MR AGIUS:   Q.   Do you have a pen?

        29       A.   Yes.

        30

        31       THE COMMISSIONER:   We'll have that sheet marked

        32       exhibit 91.

        33

        34       EXHIBIT #91 SHEET OF PAPER MARKED BY MR LONG TO SHOW

        35       CALCULATION

        36

        37       THE COMMISSIONER:   Could we put it on the screen?

        38

        39       MR AGIUS:   Q.   Is that the actual calculation you did for

        40       Mr Geary?

        41       A.   It would have been something very similar, but I just

        42       took a round number to start with to make the calculus

        43       easier.

        44

        45       Q.   What was your purpose in explaining that series of

        46       figures to Mr Geary?

        47       A.   It was a very unusual way of calculating inland
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         1       transport.

         2

         3       Q.   You didn't seriously believe that that 10 per cent had

         4       anything to do with inland transport, did you?

         5       A.   I seriously believed that that's what it was for,

         6       because we had to move wheat from Umm Qasr to all the

         7       governorates of Iraq.  It was an unusual calculation, but I

         8       wanted to make sure that 48.60 was a reasonable number to

         9       pay when benchmarked against other --

        10

        11       Q.   Did it occur to you what might have moved a legitimate

        12       transport fee from US$26 to US$48.60?

        13       A.   A very peculiar situation in Iraq.

        14

        15       Q.   Did it occur to you that you should go back to speak

        16       to the account manager who had negotiated the first

        17       contract when the 10 per cent had been imposed?

        18       A.   I satisfied myself that - yes, in fact I did, I did,

        19       because --

        20

        21       Q.   And did you see his trip report in relation to the

        22       imposition of that 10 per cent when it had first been

        23       imposed?

        24       A.   No, I didn't go back and review his trip report, I

        25       believe.

        26

        27       Q.   Have you ever seen it?

        28       A.   I've definitely seen it since, yes.

        29

        30       Q.   If you had been assured that the process had been

        31       approved by the UN, then what was your purpose in doing a

        32       calculation?

        33       A.   I was alerting Mr Geary to the unusual calculation and

        34       letting him know my logic as to why I wasn't taking it any

        35       further, because it seemed a reasonable figure.  I was

        36       trying to draw the comparison.  For example, Mr Agius, you

        37       know, if I'm going to go and buy a litre of milk, I'm going

        38       to think, if I'm asked to pay $50 for the litre of milk

        39       instead of $2 for the litre of milk, that's unreasonable

        40       and unjustifiable.  So I wanted to assure myself that

        41       $48.60 to move wheat 1000 or 1600 kilometres was

        42       justifiable, and could I in the ultimate scenario, as we

        43       are here today, justify it.  That was going through my mind

        44       at the time.

        45

        46       Q.   What, you were concerned about an ultimate scenario

        47       even in those days, were you?
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         1       A.   I always asked myself, if I'm questioned on any

         2       decision I make and I'm asked to justify it, well, I do

         3       project myself forward with many decisions I make and say,

         4       "If I'm asked to justify that decision, on what basis would

         5       I justify it?"

         6

         7       Q.   If, as you've told us, this was revenue neutral to the

         8       AWB, or the AWBI, why did you need to satisfy yourself of

         9       anything?

        10       A.   Because I'm a reasonable person, I believe, Mr Agius.

        11

        12       Q.   And what does that mean in the context of my question?

        13       A.   I'm a reasonable commercial person and I wouldn't have

        14       liked to have been party to paying $200, for example, for

        15       trucking when I knew clearly it was a rate which was not

        16       tenable, or believable.

        17

        18       Q.   Was that your purpose in doing the calculation, to see

        19       whether or not the rate was so large that it might be

        20       discovered by any independent reviewer?

        21       A.   No, I don't think so.

        22

        23       Q.   Well, what was the purpose?

        24       A.   My purpose was to let Mr Geary know about the unusual

        25       calculation and to let him know as to my logic as to why I

        26       had justified to myself that it was a reasonable price to

        27       pay for inland transport.

        28

        29       Q.   Can we just examine that logic for a moment.  You knew

        30       that, up until a particular point in time, the inland

        31       transport fee had been in the order of US$26; is that

        32       right?

        33       A.   We're talking about a period of time where I took over

        34       the knowledge of this market was well and truly after this

        35       calculation was introduced.  I inherited a calculation, I

        36       checked the calculation, it was unusual, but I felt I could

        37       justify it because it wasn't an unreasonable amount to pay

        38       for inland transport.  Furthermore, it wasn't impacting on

        39       the farmers' revenue.

        40

        41       Q.   Well, why do the calculation at all, then?

        42       A.   Why do lots of calculations?

        43

        44       Q.   The only reason why you might have done that

        45       calculation, I suggest to you, Mr Long, was what I put to

        46       you, that you were endeavouring to ensure that such was the

        47       size of the amount that was now required on account of
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         1       inland transport that it would not create and draw

         2       attention to the contract price for the wheat.

         3       A.   Well, I reject that.

         4

         5       Q.   Mr Long, you were aware that, up until a certain point

         6       in time, the inland transport fee had been in the order of

         7       US$26?

         8       A.   What I'm aware of now and what I was aware of then are

         9       two different matters.

        10

        11       Q.   That's why I asked you what you were aware of.

        12       A.   I don't know specifically what I was aware of.  I was

        13       aware that I'd inherited a system where there was a very

        14       unusual calculation for inland transport.  I attempted to

        15       justify it to myself, I attempted to justify it to my

        16       senior manager, and it was included in the contract price.

        17       The full contract details pertaining to CIF free in truck

        18       all governorates of Iraq was not hidden to DFAT, was not

        19       hidden to the UN.  When I put all those matters together,

        20       Mr Agius, that's what gave me the level of comfort to

        21       proceed on the basis that I did.

        22

        23       Q.   Mr Long, your statement says:

        24

        25            This price was calculated by taking

        26            10 per cent of the final price and adding

        27            that figure to the previous trucking price

        28            of $26.

        29

        30       Hence my question to you:  you were aware that the previous

        31       trucking price was in the order of $26; would you agree

        32       with that?

        33       A.   I was told at the time the previous trucking price was

        34       $26, yes, because that's a logical base to start your

        35       calculation.

        36

        37       Q.   Then you became aware that the Iraqis wanted to, as

        38       you say, increase the trucking price by adding 10 per cent

        39       of the contract value?

        40       A.   But some important things happened in the middle.

        41       One, it was agreed to, the contracts were forwarded, they

        42       were passed through.  Two, I received verbal assurances

        43       that inland transport payment mechanisms were approved.

        44       Three, I received written confirmation from the account

        45       manager that it was approved by the UN.  All these factors

        46       were contributing to my state of mind and my

        47       decision-making process.
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         1

         2       Q.   And you came to the conclusion, then, that the price

         3       per metric tonne for transport was in the order of US$48?

         4       A.   Yes.

         5

         6       Q.   And you then concluded that that was a reasonable

         7       price; is that right?

         8       A.   Yes.

         9

        10       Q.   Upon what did you measure that price, what did you

        11       measure it against?

        12       A.   Well, there wasn't an open and competitive tender

        13       process that I could enter into the Iraqi market at that

        14       time to benchmark that price against competitive rates.  So

        15       I used the calculation of cents per kilometre per tonne of,

        16       say, a sorghum truck or wheat truck moving some 1000 or

        17       1600 kilometres from, say, Brisbane to Sydney, or Melbourne

        18       to Dubbo, for example, and at that time that calculation

        19       came out in the order of I think $60 Australian, and I then

        20       looked at US$48.60 and probably applied a fairly rough

        21       exchange rate and said, "Okay, it looks reasonable.  It

        22       doesn't look silly."

        23

        24       Q.   How was that calculation in any way relevant to what

        25       might be occurring in Iraq?

        26       A.   Well, it was the best I could do, Mr Agius, because I

        27       couldn't call a competitive tender.

        28

        29       Q.   It's like comparing apples with oranges, isn't it?

        30       A.   No, I don't think so.  I think you're moving - you've

        31       got trucks and you've got wheat and you've got to move it

        32       from A to B, and that was the best I could do at the time.

        33

        34       Q.   Did it occur to you that you might telephone Alia, the

        35       people who were actually contracted to do the work?

        36       A.   No, I wasn't interacting with Alia at the time.

        37

        38       Q.   Did it occur to you you might fax them and say, "Look,

        39       I'm trying to" - I forget your words - "I'm rationalising

        40       various aspects of this contract.  Can you tell me what it

        41       is you charge?  What is your commercial rate for moving

        42       tonnes of wheat from Umm Qasr for 1000km in Iraq"?

        43       A.   No.

        44

        45       Q.   Why not?

        46       A.   Alia were the designated trucking supplier by the IGB.

        47
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         1       Q.   So why not contact them and ask them, "What's your

         2       going rate for transport?"

         3       A.   Because the IGB told me this is the going rate for

         4       transport, and it seemed reasonable to me at the time.

         5

         6       THE COMMISSIONER:   Q.   It wasn't a rate per tonne.

         7       A.   Yes, it is.

         8

         9       Q.   No, it's not.  It is a rate per tonne plus 10 per cent

        10       of the contract value.

        11       A.   48.60 is a rate per tonne.

        12

        13       Q.   If you add 10 per cent to the contract value, it's a

        14       very extraordinary way of calculating a cartage cost.

        15       A.   Absolutely extraordinary.

        16

        17       THE COMMISSIONER:   Yes.

        18

        19       MR AGIUS:   Q.   Why not then, in such absolutely

        20       extraordinary circumstances, Mr Long, wouldn't you contact

        21       the person who, if you did believe it, you believed to be

        22       the genuine carrier of the wheat?

        23       A.   I would perhaps have expected, Mr Agius, that when

        24       this calculus changed from 26 to some 48 the account

        25       manager at the time would have satisfied himself that this

        26       was okay with the UN.  I subsequently asked the account

        27       manager at the time if it was and he subsequently informed

        28       me in writing that it was.

        29

        30            Now, this was one of many, many markets that I was

        31       responsible for and I had to, given my level of

        32       responsibility, apportion my time according to the markets

        33       that I was responsible for.  I think, in hindsight, I gave

        34       Iraq probably a disproportionate amount of my time because

        35       it was so important to AWB and perhaps other markets that I

        36       was responsible for didn't get as much of my time as

        37       perhaps they deserved.  So I stand by my due diligence,

        38       Mr Agius.  It's the best I could do at the time.  I didn't

        39       intend to deceive anyone.  I didn't try to hide anything

        40       from anyone.  I've told the Commission exactly this - in my

        41       statement exactly how this calculation worked.  I didn't

        42       try and raise that for any other reason.

        43

        44       THE COMMISSIONER:   Q.  But you apparently were so

        45       concerned about this that you went to your superior to talk

        46       about it?

        47       A.   I was concerned because it was an extraordinary
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         1       calculation.

         2

         3       Q.   Quite.

         4       A.   Absolutely.  The only way I could justify it to myself

         5       was that it was a reasonable sum in the end, at the end of

         6       the day - 48.60 was okay - and it wasn't hurting the

         7       growers.

         8

         9       Q.   Even doing the calculation the way you've done it, the

        10       extra 10 per cent is not put as inland transport.  You've

        11       got that as the credit rate.

        12       A.   I know now what it is, Mr Commissioner.  I know it's a

        13       clever ruse and an elaborate scheme of deception from the

        14       former regime to extract money from the escrow account.  I

        15       know that now.  I didn't know that at the time.

        16

        17       MR AGIUS:   Q.   Mr Long, there was nothing clever or

        18       elaborate about this?

        19       A.   Well, it was clever enough to get - it didn't raise

        20       the attention of the United Nations.

        21

        22       Q.   It was clever enough in the sense that all of that

        23       working out was not disclosed in the documents that the AWB

        24       forwarded to the United Nations?

        25       A.   No, there were many costs we didn't forward to the

        26       United Nations.  We went through that on day one.  There

        27       were costs of insurance, rejection, finance, et cetera.

        28

        29       Q.   Mr Long, on that calculation, the cost of inland

        30       transport on the calculation that we have on the screen in

        31       exhibit 91 nearly doubled.  When you were examining the

        32       unusual aspect of this, did that factor have any impact on

        33       you?

        34       A.   Well, perhaps I thought it was very cheap initially.

        35

        36       THE COMMISSIONER:   Q.  That isn't an answer, Mr Long.

        37       A.   Well, there were many difficult situations,

        38       Mr Commissioner.  There were many calculations to be made

        39       with Iraq, many considerations.  It was an unusual

        40       environment.  The Oil-for-Food Program was unique.  We were

        41       moving over 2 million tonnes of Australian wheat there a

        42       year.  It was a very important market for the wheat farmer.

        43       I had many, many issues on my plate to deal with at the

        44       time, many of which you've examined over the course of the

        45       last few days.  The amount of due diligence I did on this

        46       I've explained to the Commission.  I didn't do any more, I

        47       didn't do any less.  That's what I came up with.  That's
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         1       the best I did.

         2

         3       MR AGIUS:   Q.   I'm suggesting to you that that's not due

         4       diligence at all, Mr Long, and that an appropriate due

         5       diligence might have been to contact the trucker?

         6       A.   In hindsight, Mr Agius, I agree with you.

         7

         8       Q.   How in any way is it rational or reasonable, when one

         9       is looking at the question of transporting wheat from Umm

        10       Qasr to all governorates in Iraq, to fix a figure by

        11       reference to 10 per cent of the contract price?

        12       A.   I agree with you in hindsight, Mr Agius.  This is a

        13       very unusual calculation.  When I inherited this

        14       calculation and this way of doing business it seemed to

        15       have the imprimatur of the entire organisation.  No-one

        16       else had questioned it.  I'd been given information that it

        17       was okay by the UN.  It was a unique market, a unique

        18       situation.

        19

        20       Q.   The point is exactly what you say, that your position

        21       was no-one else had questioned it.  Why then were you

        22       questioning it?

        23       A.   Because it was a very unusual calculation.  I'd never

        24       come across such a calculation.

        25

        26       Q.   And you were concerned as to whether or not it had

        27       probity?

        28       A.   What do you mean by "probity".

        29

        30       Q.   That it was accurately reflecting a cost of transport?

        31       A.   I had concern that the calculation didn't - yeah, I

        32       think you're right, I think that's a good way of putting

        33       it, yeah.

        34

        35       Q.   But you never tried to benchmark it against any

        36       trucking cost in Iraq?

        37       A.   No, no.

        38

        39       Q.   You never attempted to contact the United Nations to

        40       get any comparable figures?

        41       A.   No, but I was relying on some information that I had

        42       in that all inland trucking processes were UN approved, so,

        43       no, I didn't contact the United Nations, and also it wasn't

        44       encouraged to contact the United Nations directly.

        45

        46       Q.   If you were relying upon what you'd been told that

        47       this was approved, why do the calculation at all?
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         1       A.   Because I don't just accept things blindly in a

         2       commercial environment.  I need to understand the construct

         3       of the - I need to understand the construct of the contract

         4       price so that, if I'm asked as to why is the contract price

         5       constructed in such a way, I understand it.

         6

         7       Q.   But you already had that understanding because you had

         8       been party to the negotiations of the contract, at least

         9       one contract, in June of 2002.

        10       A.   Yes.

        11

        12       Q.   And you tell us that this process took place after

        13       that.

        14       A.   Yes, because that's the first time I - that's the

        15       first time I became aware of how this calculation was

        16       undertaken.

        17

        18       Q.   So why did you need to deconstruct it after you'd

        19       already been through a negotiation process which involved

        20       the application of this very calculation?

        21       A.   Because I thought it was unusual.

        22

        23       Q.   Yet you didn't raise it with the minister whilst you

        24       were doing your negotiations?

        25       A.   No, I didn't raise it with the minister because it was

        26       already an accepted way of doing business when I inherited

        27       this market and he was not the sort of guy that you really

        28       challenged too much.

        29

        30       Q.   Mr Long, you knew that the money that was being paid

        31       to Alia was in fact being passed on to the ISCWT, didn't

        32       you?

        33       A.   I'd seen some - which period, Mr Agius?  I know now

        34       that some money has been paid to ISCWT.

        35

        36       Q.   You knew that whilst you were responsible for this

        37       market at the AWB, didn't you?

        38       A.   Well, I've been responsible for this market at the AWB

        39       since November 2001.

        40

        41       Q.   Yes.  Well, up until March of 2003 --

        42       A.   Yes.

        43

        44       Q.   -- on your watch, to use one of your expressions, you

        45       were aware that money that was being paid to Alia by the

        46       AWB was being paid to the ISCWT?

        47       A.   I'd become aware of that.  The particular time that I
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         1       became aware of that I'm not sure.  But I think I can

         2       categorically say that I never signed any authorisation for

         3       any money to be paid to any other entity than Alia.

         4

         5       Q.   In the knowledge that that money was going to the

         6       Iraqis?

         7       A.   I wouldn't have been surprised, Mr Agius, if, as I

         8       said the other day, some of that money had have been used

         9       for usual costs of berthing, stevedoring and normal costs

        10       associated with moving a vessel around a port or berthing

        11       it.

        12

        13       THE COMMISSIONER:   Q.   It's supposed to be a trucking

        14       fee; it's nothing to do with berthing.

        15       A.   Well, I mean, the vessel has to berth somehow.

        16

        17       Q.   Of course it does.

        18       A.   And it has to be made fast alongside and provisions

        19       have to be made.  There are normal agency fees and normal

        20       agency actions that have to take place.  In hindsight,

        21       looking at the relevant part of the Volcker Report, it was

        22       openly discussed within the UN during that period and they

        23       said, "Look, there's no problem with paying inland

        24       transport fees and there's no problem with paying

        25       associated logistical costs."   That's clearly stated in

        26       the Volcker Report.

        27

        28       Q.   So when you saw the words "trucking fee", you thought

        29       it meant maritime servicing contracts, did you?

        30       A.   Well, I looked at the practical situation and said,

        31       "Well, you've got a vessel coming up, we've got a C&F

        32       contract, cost and freight only, free alongside Umm Qasr.

        33       It was pretty obvious to me that there would have been some

        34       costs involved in berthing that vessel and in fact

        35       discharge costs and all the stevedoring costs - agency

        36       costs, protective agencies, et cetera.

        37

        38       Q.   You thought those costs would be properly calculated

        39       by taking a percentage - namely, 10 per cent - and the

        40       value for cargo?

        41       A.   No, I don't believe I made that calculation.

        42

        43       Q.   That's what this calculation shows, doesn't it?

        44       A.   The calculation shows how the inland transport fee was

        45       calculated, and I accept, Mr Commissioner, that part of

        46       that I probably had in my mind that Alia may have paid some

        47       disbursements to the relevant Iraqi authority to cover
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         1       necessary costs to berth the vessel and logistical

         2       arrangements pertaining to that particular vessel.

         3

         4       MR AGIUS:   Q.   Mr Long, if you believed that this money

         5       that the AWB was paying to Alia was in fact staying with

         6       Alia as part of the provision by Alia of a legitimate

         7       transport service, why was it that many times on your watch

         8       at AWB the AWB accounted to the Grain Board of Iraq for the

         9       various payments that were made on account of inland

        10       transport?

        11       A.   I don't believe I was the recipient of - could you

        12       show me the documents you're referring to?  I'm not

        13       familiar with them.

        14

        15       Q.   No, just answer my question.  Can you offer an

        16       explanation as to why it was that the AWB accounted to the

        17       Grain Board of Iraq, on your watch, for payments that it

        18       made on account of inland transport?

        19       A.   I'm not aware of - I'm not sure I've seen those

        20       documents.

        21

        22       Q.   I'm not asking you about documents.  I haven't shown

        23       you a document.  I'm asking you a question.  Can you offer

        24       an explanation as to why it was that the AWB accounted to

        25       the Grain Board of Iraq, on your watch --

        26       A.   Oh, AWB accounted to the Grain Board of Iraq?

        27

        28       Q.   I've asked you three times, Mr Long.

        29       A.   Well, I didn't hear it clearly, Mr Agius.

        30

        31       Q.   Have you a problem with your hearing today?

        32

        33       MR FORREST:   I object to that.

        34

        35       THE COMMISSIONER:   I reject that.

        36

        37       THE WITNESS:  I take exception to that, Mr Agius.

        38

        39       MR FORREST:   He has been here for two and a half days.

        40

        41       MR AGIUS:   Q.   I will ask you for a fourth time.

        42

        43       MR FORREST:  Mr Agius is standing there with a document in

        44       front of him, in effect examining from that document.  The

        45       witness has the temerity to ask to look at that document.

        46       He's denied it and then asked if he has a problem with his

        47       hearing.  In my submission, it is quite unfair.
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         1

         2       THE COMMISSIONER:   I rejected the question, Mr Forrest.

         3

         4       MR FORREST:   Thank you.

         5

         6       THE COMMISSIONER:   Q.  Please do not get upset.  We must

         7       all remain calm.

         8       A.   I'm getting very upset, Mr Commissioner, because --

         9

        10       Q.   You listen carefully to the questions and --

        11       A.   I'm trying to, and I have my capacities questioned by

        12       Mr Agius.

        13

        14       Q.   Are not what you call berthing fees normally to the

        15       account of the charterer, shipowner or voyage charterer?

        16       A.   Sorry, I've lost my train of thought.  Could we break

        17       for lunch?

        18

        19       Q.   Let me ask you again:  are not what you call

        20       associated ship berthing fees normally to the account of

        21       the charterer or voyage charterer?

        22       A.   I don't know.

        23

        24       Q.   Do you not know that?

        25       A.   I don't know.

        26

        27       Q.   Just think about it for a minute.

        28       A.   No, I'm not in a frame of mind to think about it at

        29       the moment.

        30

        31       Q.   Mr Long, I'm asking you to think about it.  I'll ask

        32       you the question again.  Get yourself into the appropriate

        33       frame of mind to address yourself to my question; do you

        34       understand that?

        35       A.   Yes.

        36

        37       Q.   Right.  Are not what you call berthing fees and

        38       associated maritime costs normally to the account of the

        39       voyage charterer or shipowner?

        40       A.   I believe so, yes.

        41

        42       Q.   So they could not be a factor to be taken into account

        43       in any calculation of trucking costs?

        44       A.   I'll have to think very carefully about my knowledge

        45       of chartering, Mr Commissioner, before I respond formally

        46       to that question, and if I may think carefully about my

        47       knowledge of chartering, which I'm not a professional
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         1       charterer, I may wish to revise my answer to your previous

         2       question, and it will take me some time to --

         3

         4       Q.   You said "I believe so, yes", you think you may change

         5       that?

         6       A.   Well, my state of mind is lacking a little bit of

         7       clarity at the moment, and digging up detailed

         8       recollections of chartering law and chartering practice is

         9       something that I'll do my best for you, but I am not a

        10       chartering practitioner.  We have a specialised department

        11       for that.  I can take your questions on notice, I can check

        12       for you, or otherwise I can take some time to consider your

        13       question and give you my best reasoned response.

        14

        15       Q.   I had thought you'd previously told me on quite a

        16       number of occasions that in the calculation of price you

        17       took into account a considerable number of factors.

        18       A.   That's correct.  I did say that.

        19

        20       Q.   You do not include in those factors the so-called

        21       berthing costs, do you?

        22       A.   I'd have to check very carefully the full --

        23

        24       Q.   No, Mr Long, you've told me this about four times now.

        25       You've listed them on about three or four occasions.  I

        26       want you, please, to think about that question.  In the

        27       calculation of price, you do not take into account what you

        28       call berthing costs, do you?

        29       A.   I don't believe so.

        30

        31       THE COMMISSIONER:   No.

        32

        33       MR AGIUS:   Q.   Would you look at this document, Mr Long?

        34       It's AWB.0143.0513.  Working from the bottom of the page,

        35       it's a communication from Anchor Cross Shipbrokers

        36       regarding inland transport/A.S.S/agency fee:

        37

        38            Kindly note that our office in Basra

        39            informed us today that M/S, ISCWT informed

        40            them that the inland transport charges as

        41            well as the A.S.S charges and agency fees

        42            on cargo of USD. 0.50 per ton have not been

        43            paid yet.  Thus please arrange with the

        44            concerned parties for same from your side

        45            at your earliest convenience and advice.

        46

        47            Many thanks...
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         1

         2       Et cetera.  That communication was forwarded to you by

         3       email by Ms Sandra Gatto on 12 November 2001.  There's some

         4       handwriting on that document which says:

         5

         6            ISCWT fee incorporated in inland transport

         7            fee.

         8

         9       Is that your handwriting?

        10       A.   I don't believe so.

        11

        12       Q.   Did you read that email?

        13       A.   I seriously doubt whether I read that email.  It's a

        14       shipping email referring to very operational matters and I

        15       have no recollection of it, and I may have seen it in my

        16       preparation for this inquiry, but I would say with some

        17       certainty that I wouldn't have carefully digested the

        18       contents of that email.

        19

        20       Q.   You'll agree that it would seem to indicate that the

        21       ISCWT was aware that inland transport charges as well as

        22       other fees, including 50 cents per tonne, had not been

        23       paid?

        24       A.   I can only agree with you as to the words that are

        25       printed on the screen in front of me, Mr Agius.

        26

        27       Q.   And that this awareness was with the ISCWT at the time

        28       that a ship was due to berth at Umm Qasr?

        29       A.   This is new to me, Mr Agius.  If I'd taken up my

        30       position and it was early November 2001, I don't believe I

        31       would have been across that level of detail and I don't

        32       believe today I would even be across that level of detail

        33       if I received that sort of email.

        34

        35       Q.   Did you tell us yesterday that you were acting manager

        36       before you became manager?

        37       A.   There was a period of time where I was assisting, yes,

        38       acting.

        39

        40       Q.   For how long before you took up the position of

        41       manager were you acting?

        42       A.   Well, there was a period - there were two acting

        43       general managers.  I was one and Greg Harvey was another

        44       one, and then I was the next one.

        45

        46       Q.   So over what periods of time were you acting general

        47       manager?
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         1       A.   I don't recall.  I remember it was either Greg first,

         2       me second; or me first, Greg second.

         3

         4       Q.   Was it immediately before you took up the position of

         5       general manager?

         6       A.   No, I can't recall whether I was first or I was

         7       second.

         8

         9       Q.   Over what period of time were you acting?

        10       A.   Probably in the order of three to four weeks.

        11

        12       MR AGIUS:   I tender that two-page document, AWB.0143.0513

        13       and 0514.

        14

        15       EXHIBIT #92 TWO-PAGE COMMUNICATION FROM ANCHOR CROSS

        16       SHIPBROKERS, BARCODED AWB.0143.0513

        17

        18       MR AGIUS:   Is that a convenient time?

        19

        20       THE COMMISSIONER:   Yes, I'll adjourn until 2 o'clock.

        21       Mr Forrest, would you have your client read the proper

        22       document over the luncheon adjournment, thank you.

        23

        24       MR FORREST:   Yes, Commissioner.

        25

        26       LUNCHEON ADJOURNMENT

        27

        28

        29

        30

        31

        32

        33

        34

        35

        36

        37

        38

        39

        40

        41

        42

        43

        44

        45

        46

        47
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         1

         2       UPON RESUMPTION:

         3

         4       THE COMMISSIONER:   I understand there are some

         5       applications?

         6

         7       MR KENNAN:   Yes, Mr Commissioner, my name is Kennan.

         8       I seek leave to appear with my learned friend Mr Silbert

         9       for Mr Dominic Hogan.  We are instructed by Clark & Toop

        10       solicitors.

        11

        12       THE COMMISSIONER:   Yes.  Thank you, Mr Kennan.  Leave is

        13       granted on the usual terms.

        14

        15       MR NEIL:   My name is Neil.  I am instructed to seek

        16       authorisation to appear for the Department of Foreign

        17       Affairs and Trade and those of its officers who may give

        18       evidence before the inquiry.

        19

        20       THE COMMISSIONER:   Thank you, Mr Neil.  That authority is

        21       granted on the usual terms.

        22

        23       MR NEIL:   If the Commission pleases.

        24

        25       MR CONDON:   I have an application in relation to public

        26       exhibit number 92.  At the request of AWB, I seek to treat

        27       as confidential the name of the vessel and the metric

        28       tonnes referred to at the bottom of that page .  I tender

        29       in substitution the amended exhibit 92, which also deletes

        30       the name of the vessel written in hand at the top of the

        31       page.

        32

        33       THE COMMISSIONER:   Yes.  That will be substituted for that

        34       which is now exhibit 92.  By the way, I think we are trying

        35       to rearrange some seating overnight.

        36

        37       MR AGIUS:   Q.   Could we put up please, AWB.0002.0207.

        38       Mr Long, have you, over the luncheon adjournment, read a

        39       copy of that document?

        40       A.   Yes.

        41

        42       MR AGIUS:   Can we go, please, to page 0210.

        43       Mr Commissioner, I will tender that document.

        44

        45       EXHIBIT #93 DOCUMENT BARCODED AWB.0002.0207-0213

        46

        47       MR AGIUS:   That's a public exhibit and it runs from 0207
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         1       through to 0213.

         2

         3       THE COMMISSIONER:   Yes.

         4

         5       MR AGIUS:   I want you, if you will, just to ignore the

         6       marking that's on the copy.  Mr Commissioner, we will have

         7       an unmarked copy substituted for the record.

         8

         9       THE COMMISSIONER:   Yes.

        10

        11       MR AGIUS:   In fact, I can do that now.

        12

        13       Q.   It is recorded as a summary of what you said under the

        14       heading "ISCWT" on page 4, Mr Long, the following, and I am

        15       going to read it as corrected.

        16

        17       THE COMMISSIONER:   On the fourth page of the document?

        18

        19       MR AGIUS:   This is page 4 of the document, 0210.

        20

        21       Q.  :

        22

        23            Long said he was not aware of money paid to

        24            Alia for inland transportation charges

        25            being transferred either to the Iraqi State

        26            Company for Water Transport ("ISCWT") or

        27            IGB.  Long said that he had no knowledge to

        28            that effect.

        29

        30       Did you say that during the course of the interview with

        31       the IIC investigators, Mr Long?

        32       A.   Sorry, I am just - which paragraph, please?

        33

        34       THE COMMISSIONER:   The third-last paragraph on that page.

        35

        36       MR AGIUS:   Q.   I think it is the fourth-last.  It is the

        37       first paragraph under the heading "ISCWT"?

        38       A.   Right.  I would say, Mr Agius, that it is impossible

        39       for me to say categorically what I said at that stage,

        40       because this is a record of interview, not a transcript,

        41       and it is an interpretation of the gentleman who was

        42       conducting the investigation.

        43

        44       THE COMMISSIONER:   Q.  As corrected by your then

        45       solicitors?

        46       A.   That's an excellent point, Mr Commissioner.  I will

        47       cooperate with this, I will do my best this afternoon, but
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         1       it is a very good point you make - as corrected by my 10

         2       solicitors.

         3

         4       Q.   No, "your then solicitors", I said.

         5       A.   Well, there were about 10, I think.

         6

         7       Q.   That should have made it the more accurate.

         8       A.   Not necessarily, from my experience.  I will do my

         9       best with this, with this document, but I must say that

        10       I don't have a great sense of ownership of it in terms of

        11       the content, and how Mr Investigator, I will call him, so

        12       that we don't use his name, chose to interpret those words

        13       and how my solicitors chose to amend it and how I chose to

        14       amend it when I got a version of it and what version was

        15       finally made - well, you know, at the end of the day,

        16       I really think it is an AWB document rather than a Michael

        17       Long document, but I will do my best.  So the

        18       paragraph says:

        19

        20            Long said he was not aware of money paid to

        21            Alia for inland transportation charges

        22            being transferred either to the Iraqi State

        23            Company for Water Transport...or IGB.

        24

        25       Well, that's what it says here.

        26

        27       MR AGIUS:   Q.   Did you say that?

        28       A.   I don't recall specifically if that's exactly what

        29       I said.

        30

        31       THE COMMISSIONER:   Q.   No, but in substance, did you say

        32       that?

        33       A.   In substance, I would assume that's what I said.

        34

        35       MR AGIUS:   Q.   That wasn't true, though, was it?

        36       A.   During one of the iterations of this transcript, the

        37       solicitor who was with me, one of the solicitors who was

        38       with me during the interview, did clarify that this was

        39       comments made in relation to a period of I think 2001,

        40       2002.  It seems to be lost in this version somewhere.

        41       I couldn't find it.  It is certainly in another version.

        42       And I would just like to ask you, Mr Agius, to address

        43       these questions in the context of what my knowledge would

        44       have been very early on in the time that I picked up this

        45       responsibility.

        46

        47       Q.   Mr Long, you were being interviewed on 1 March 2005?
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         1       A.   Mmm-hmm.

         2

         3       Q.   What do you say:  as at 1 March 2005, were you aware

         4       or were you not aware that money paid to Alia for inland

         5       transport charges had been transferred to either the ISCWT

         6       or the IGB?

         7       A.   Well, I believe that Mr Investigator showed me a

         8       document that was claiming funds for some logistical

         9       services to be paid to the ISCWT, and he asked me some

        10       questions about the document and I answered those

        11       questions.

        12

        13       Q.   Can you answer my question, please:  as at 1 March

        14       2005 were you aware or were you not aware that money paid

        15       to Alia for inland transportation charges had been

        16       transferred to either the ISCWT or the IGB?

        17       A.   No, I don't recall specifically what I was aware of at

        18       the time.  There's been so much - I have read thousands of

        19       documents in the last months.  I have read many

        20       transcripts, I have read many files, and, quite frankly,

        21       what I understood then, what I understand now, it is all

        22       starting to blend into one, and I can't accurately reflect

        23       to the Commission exactly what I thought at the time

        24       because so many things have happened in between time.

        25

        26       Q.   Well, did you say that you were not aware of money

        27       paid to Alia for inland transport charges being transferred

        28       to either the ISCWT or the IGB?

        29       A.   Well, I don't remember precisely what I said.  All I

        30       can --

        31

        32       Q.   You have the summary in front of you.

        33       A.   All I can go is the substance of what he's interpreted

        34       what I said is.  If that's a fair interpretation, well, it

        35       says what it says.

        36

        37       Q.   If you had said what we read in the portion that

        38       I have read to you, that would have been false to your

        39       knowledge, would it not?

        40       A.   Well, I'm not sure about that.  It is very difficult

        41       to reconstruct everything clearly in my mind, Mr Agius.

        42       With the benefit of hindsight, I can reconstruct everything

        43       I know now, and I know I have a very clear picture of what

        44       went on now, with the benefit of the IIC investigation,

        45       with the benefit of looking through thousands of documents,

        46       of my interview with Alia.  I have a very clear

        47       appreciation of what went on, but to sit here under my oath
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         1       and tell you exactly what I was thinking at a particular

         2       time, I just don't think I can do that justice.

         3

         4       Q.   Let me put it to you this way, Mr Long.  Could we go

         5       to page 0207.  That's the first page of this amended

         6       summary.  Do you see in the first paragraph:

         7

         8            Also present at the interview were Mr Jim

         9            Cooper, Secretary of the Board and General

        10            Counsel of AWB.

        11

        12       A.   Yes.

        13

        14       Q.   And Leon Zwier, a partner at the firm of Arnold Bloch

        15       Leibler, representing AWB?

        16       A.   Yes.

        17

        18       Q.   And we know that in April of 2005 this statement, in

        19       the form in which it is on the screen, except that it then

        20       contained the names of the investigators, was forwarded to

        21       the IIC under the cover of a letter from Mr Cooper, which

        22       letter included the words "again the amendments seek to put

        23       before the IIC members a more accurate record of what

        24       transpired at the interview".  Now, in that knowledge,

        25       Mr Long, will you not agree that what we read in this

        26       summary, "Long said he was not aware of money paid to Alia

        27       for inland transport charges being transferred either to

        28       the Iraqi State Company for Water Transport or IGB", is a

        29       fair summary of what you said?

        30       A.   I think I said I wouldn't be at all surprised if

        31       moneys were transferred to - for purposes of berthing the

        32       vessel and normal logistical matters.

        33

        34       Q.   How can you say that consistently with what we see

        35       written in this summary?

        36       A.   Well, I can just give you my state of mind, Mr Agius.

        37

        38       Q.   So were you not telling the truth when you were

        39       interviewed at this point?

        40       A.   I endeavour to tell the truth at all times, Mr Agius.

        41

        42       Q.   Well, if you had a belief that money was transferred

        43       from Alia to the ISCWT, how could you have said that you

        44       were not aware that money was paid by Alia --

        45       A.   Well, I think it - I made the point, Mr Agius, that

        46       the previous qualification that Mr Zwier had made in the

        47       previous iteration of this was that we were talking about
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         1       my state of knowledge at 2001, 2002.  Perhaps when I was

         2       making these comments I was making them in the context of

         3       the qualification that Mr Zwier had made and

         4       Mr Investigator had agreed to.  So, you know, this is -

         5       this is not a transcript; this is a record of interview as

         6       prepared by the investigator.

         7

         8       Q.   Mr Long, you were aware, weren't you, in 2001, 2002,

         9       that the AWB had received many communications from Alia

        10       which indicated that the ISCWT had complained of not having

        11       received various amounts on account of inland transport?

        12       A.   I think the investigator showed me some of those

        13       documents.

        14

        15       Q.   So you were aware of that?

        16       A.   He showed me some of those documents.

        17

        18       Q.   My question was you were aware in 2001 and 2002 that

        19       the AWB had received many communications from Alia which

        20       indicated that the ISCWT had complained of not having

        21       received various amounts on account of inland transport:

        22       what is the answer to that question?

        23       A.   I'm aware of it now.

        24

        25       Q.   My question was were you aware in 2001, 2002?

        26       A.   I think I said in here that I hadn't seen those - is

        27       that correct?  Did I say that?

        28

        29       Q.   I'm not asking you what you said in your statement;

        30       I'm asking you a question:  were you or were you not aware,

        31       in 2001, 2002, that AWB had received many communications

        32       from Alia which indicated that the ISCWT had complained of

        33       not having received various amounts on account of inland

        34       transport?

        35       A.   I can't be sure.

        36

        37       Q.   If we go to the next paragraph:

        38

        39            [The investigator] stated that one of the

        40            allegations he wished to present to Long

        41            rested on the claim that, beginning in

        42            Phase 8 of the Programme, Iraq would only

        43            sign contracts for humanitarian goods with

        44            vendors who agreed to pay a kickback or

        45            side payment of ten per cent of the total

        46            contract value.  [The investigator] added

        47            that the IIC had spoken with officials in
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         1            Iraq who had stated that all humanitarian

         2            contracts signed during or after Phase 8

         3            had required the payment of a ten per cent

         4            kickback or service fee.

         5

         6       And then this is recorded:

         7

         8            Long replied that during the period when he

         9            had been responsible for contracts with

        10            Iraq he was not involved in "ten per cent"

        11            kickback payments.  He said that he had

        12            agreed for AWB to pay Alia a trucking fee.

        13            He also added that he had no knowledge of

        14            any after sales service fees.

        15

        16       Now, did you say those things during the course of your

        17       interview with the IIC investigators?

        18       A.   It seems I did.

        19

        20       Q.   That was not true, was it?

        21       A.   I think I would stand by that statement today.

        22

        23       Q.   You had known that there was a 10 per cent surcharge

        24       added to the contracts by the IGB as early as June 2002

        25       when you had negotiated the contracts in Iraq; isn't that

        26       true?

        27       A.   I characterised - I understood the 10 per cent to be

        28       part of the freight, the inland transport, and

        29       I characterised it that way.  I didn't characterise it as a

        30       kickback or an aftersales service fee.

        31

        32       Q.   Let me see if I understand you, Mr Long.  You did the

        33       negotiations and were aware of an added component of

        34       10 per cent, is that right, in 2002?

        35       A.   Well, I think you characterising the added component

        36       is a little unfair.  It was a part of the way the freight

        37       cost was calculated.

        38

        39       Q.   You then did the exercise on the white board which we

        40       saw reproduced on the piece of paper, which set out as one

        41       element, and which we all saw, the amount of 10 per cent?

        42       A.   Yes.

        43

        44       Q.   And now you were being asked - and, indeed, this IIC

        45       investigator was presenting you with an allegation - that

        46       the Iraqis had imposed or required a payment of 10 per cent

        47       as a kickback or service fee.  Why didn't you say to the
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         1       investigator, "Well, they imposed a 10 per cent addition on

         2       the contract, but that was for trucking, not for a service

         3       fee, not for a kickback"?  Why did you not say that?

         4       A.   Well, he probably didn't ask me.

         5

         6       THE COMMISSIONER:   Q.   But they did ask you.

         7       A.   Well, well, they didn't ask me the specific question

         8       about how the 10 per cent was calculated within the inland

         9       transport component.

        10

        11       MR AGIUS:   Q.   Mr Long, all the investigator had done was

        12       present you with an allegation, and he described the

        13       allegation to you.  The next thing that is recorded is your

        14       response.  So it would seem that, without actually being

        15       asked a question about trucking fees or anything else, your

        16       response was to deny that you had been involved in

        17       10 per cent kickback payments.  Why didn't you add or tell

        18       the investigator that in fact the IGB had imposed a

        19       10 per cent payment on the AWB, but it had been imposed as

        20       part of the trucking fee?

        21       A.   Mr Agius, one of the inaccuracies that I noticed

        22       throughout the process of reviewing this transcript was

        23       that the way that they asked the questions was never

        24       accurately reflected in the way that it is reflected in the

        25       words that appeared before me.  So how he asked that

        26       question and how I answered that question, well, I think

        27       that's a matter of conjecture, because it is not a

        28       transcript.

        29

        30       Q.   What doesn't seem to be a matter of conjecture,

        31       Mr Long, if we accept your evidence today, is that your

        32       reply to the investigator's statement was that during the

        33       period when you had been responsible for contracts with

        34       Iraq you were not involved in 10 per cent kickback

        35       payments, and that you said that you had agreed for AWB to

        36       pay Alia a trucking fee, and you also added that you had no

        37       knowledge of any aftersales service fees.  My question to

        38       you is why did you not say that the IGB had in fact imposed

        39       a 10 per cent addition to the contract?

        40       A.   Because he didn't ask me.

        41

        42       Q.   Mr Long, we know that by 2003 you had drawn a

        43       connection, or the link, between the 10 per cent kickback

        44       or surcharge that was referred to in the CPA document and

        45       the 10 per cent that had been a part of the contract that

        46       you had negotiated in June 2002, and we know that because

        47       that was your evidence before lunch.
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         1       A.   Mmm.

         2

         3       Q.   Are you saying that you failed to draw that connection

         4       when almost precisely the same allegation was put in the

         5       course of this interview?

         6       A.   Look, the - this interview was just that, it wasn't a

         7       royal commission, and I answered the question very

         8       specifically.

         9

        10       Q.   Did you answer them dishonestly?

        11       A.   I don't believe so.

        12

        13       Q.   Mr Long, I suggest to you that an honest, frank answer

        14       would have included a response which referred to the

        15       10 per cent imposition that the Iraqis had insisted on as

        16       part of the contracts during the period when you had been

        17       responsible for those contracts.

        18

        19       MR FORREST:   I object to that, Mr Commissioner.  In my

        20       submission, it is terribly difficult for my friend to put

        21       that proposition, or, alternatively, for the witness to

        22       answer it, when we just don't know what the questions or

        23       answers, indeed, were.  To suggest to a witness that he has

        24       not given an honest and frank answer, which is a serious

        25       allegation, when we don't know what the question was in my

        26       submission is unfair and ought not be allowed.

        27

        28       THE COMMISSIONER:   No, I will allow it.

        29

        30       MR AGIUS:   Q.   Mr Long, I suggest to you that an honest

        31       and frank answer would have included a response which

        32       referred to the 10 per cent imposition that the Iraqis had

        33       insisted on as part of the contracts during the period when

        34       you had been responsible for those contracts.  What do you

        35       say to that?

        36       A.   I disagree that - with the words "honest and frank".

        37       I think that a more comprehensive answer could have been

        38       given.

        39

        40       THE COMMISSIONER:   Q.   Do you mean your answer was

        41       incomplete?

        42       A.   No, I just think it was short and sharp.

        43

        44       MR AGIUS:   Q.   And incomplete?

        45       A.   Well, it depends what the question was.

        46

        47       Q.   Mr Long, let's assume that when your solicitors sent
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         1       this off to the IIC they meant what they said with the

         2       words that this was a more accurate record of what

         3       transpired at the interview, and let's assume that this

         4       document actually contained corrections which they had

         5       obtained instructions on --

         6

         7       MR JUDD:   Commissioner, I think it was Mr Cooper who sent

         8       the material off to the IIC with the documents.

         9

        10       MR AGIUS:   Mr Commissioner, I don't want to play games

        11       about this, but Mr Cooper was there in his capacity as the

        12       legal representative for the AWB.  The AWB forwarded this

        13       as being a more accurate record of what was said during the

        14       course of that interview.  Is it the case that that

        15       statement is retracted or does the AWB still maintain its

        16       position that this was a more accurate record of what

        17       occurred during the course of the interview?  If the answer

        18       to that is yes, are we entitled to assume that this more

        19       accurate record was sent on the instructions of AWB after

        20       consultation with Mr Long, or are we not entitled to assume

        21       that?  One would have expected, in the ordinary course,

        22       that one could safely make that assumption, given that this

        23       statement was forwarded under the cover of a letter signed

        24       by a lawyer, and a lawyer who had attended upon the

        25       interview and who had had the opportunity to take advice of

        26       a partner of a significant firm in this country.

        27

        28       THE COMMISSIONER:   What do you say, Mr Judd?

        29

        30       MR JUDD:   Commissioner, I wasn't suggesting for a moment

        31       that it hadn't gone out under the imprimatur of the lawyer;

        32       it was merely the attribution by Mr Agius to the particular

        33       person sending the document with the representation

        34       contained in the letter or the accompanying letter.  That

        35       was all.  It was not intended to --

        36

        37       THE COMMISSIONER:   I will assume that what is in the

        38       solicitor's letter which has been read several times now is

        39       accurate until somebody calls some evidence to suggest it

        40       is not.  Yes, Mr Agius.

        41

        42       MR AGIUS:   Q.   Mr Long, you knew, at least in June of

        43       2003, that the CPA were investigating contracts which had

        44       had included in them kickbacks or surcharges which were

        45       often 10 per cent.  You knew that, a year before, you had

        46       negotiated a contract which included a surcharge of

        47       10 per cent.  You knew that in June of 2003 and you knew
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         1       that in March of 2005.  Why did you not say anything about

         2       that to the IIC investigator during the course of this

         3       interview?

         4       A.   I was just trying to answer the questions that he

         5       asked me.

         6

         7       Q.   At the end of this interview there is recorded this

         8       statement, under "Closing Remarks" on page 0213:

         9

        10            Long said [to the two interviewers] that in

        11            closing he wand to note that he had drawn

        12            the conclusion that IIC representatives had

        13            concerns about Alia and had "made

        14            allegations" suggesting impropriety in

        15            Alia's role in the execution of contracts.

        16            Long said he wanted to make clear his views

        17            on the matter, 1) during the time he was

        18            responsible for Iraqi contracts, Alia had

        19            provided a genuine trucking service; 2) AWB

        20            had shipped nearly twelve million metric

        21            tonnes of wheat over the course of the

        22            program and had never made a secret of the

        23            fact that it used Alia's trucking services;

        24            3) AWB had always believed that Alia was a

        25            Jordanian company and did not know of any

        26            connections to the Saddam Hussein regime;

        27            4) Alia had provided a trucking service

        28            which facilitated paperwork to ensure

        29            payments to AWB and enabled AWB to pay its

        30            farmers and feed the people of Iraq; 5) the

        31            faxes referred to above should not be

        32            misunderstood.  Often AWB received demands

        33            in broken English for the payment of money.

        34            It did not mean that money was owed or paid

        35            by AWB.

        36

        37       The third point was "AWB had always believed that Alia was

        38       a Jordanian company and did not know of any connections to

        39       the Saddam Hussein regime".  Now, you knew, by 1 March

        40       2005, that money that Alia had received had been passed on

        41       by Alia to Iraqi entities, did you not?

        42       A.   Well, I knew that, or I suspected that those service -

        43       that money may have been passed for subcontracting or

        44       berthing, shipping matters.

        45

        46       Q.   These were comments that you were offering at the end

        47       of the interview, were they not, so that the IIC would have
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         1       a full and complete statement of your position?

         2       A.   Yes.

         3

         4       Q.   You said at the end of the next paragraph:

         5

         6            Long explained that someone at AWB "looked

         7            at the merits of any command and made a

         8            decision".  Long said that any inferences

         9            about AWB making payments to the Saddam

        10            regime through Alia under his watch are

        11            false.

        12

        13       Yet you knew that Alia had made payments to Iraqi entities,

        14       did you not?

        15       A.   Iraqi entities and Saddam Hussein regime are two

        16       entirely different things.

        17

        18       Q.   What did you mean, then, by Saddam Hussein regime?

        19       A.   I would have meant the cabinet, for example.

        20

        21       Q.   The minister with whom you had negotiated the contract

        22       in June of 2002?

        23       A.   Yes, any direct payments to him I wouldn't have

        24       sanctioned.

        25

        26       Q.   How did you know where payments that Alia were making

        27       to the IGB or the ISCWT were going?

        28       A.   I don't know then, I don't know now, and I probably

        29       never will know.

        30

        31       Q.   You had drawn the link yourself between the surcharge

        32       of 10 per cent that was referred to in the CPA document and

        33       the contract that you had negotiated in June?

        34       A.   I drew the link to the calculation in the freight.

        35

        36       Q.   And you also were so concerned about the propriety of

        37       that added 10 per cent that you went through the exercise

        38       to see whether you could rationalise it?

        39       A.   That's right.  It was an unusual calculation.

        40

        41       Q.   By 1 March 2005 it would have been as plain as a

        42       pikestaff to you that what the IIC investigators were

        43       asking you about was very likely to be the same 10 per cent

        44       that you yourself had negotiated in a contract in June

        45       2002; isn't that right?

        46       A.   That's your assumption, Mr Agius.

        47
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         1       Q.   Well, I am giving you an opportunity to respond to it,

         2       Mr Long.

         3       A.   Well, all I did was answer the questions as they were

         4       put to me.

         5

         6       Q.   You volunteered what we read in this statement, the

         7       portions that I have read to you, Mr Long?

         8       A.   And I chose to volunteer further information.

         9

        10       Q.   You chose to be selective in the material you

        11       volunteered, didn't you?

        12       A.   I chose to be selective in putting forward what

        13       I thought was relevant to the investigator.

        14

        15       Q.   Surely the fact that the IGB had imposed 10 per cent

        16       on its wheat contracts with the AWB was - what were your

        17       words - relevant to the investigator?  Why didn't you tell

        18       him about it?

        19       A.   Because he didn't ask me.

        20

        21       Q.   You said, "I chose to be selective in putting forward

        22       what I thought was relevant to the investigator".

        23       A.   These were my closing remarks.  We had been down the

        24       previous transcript, we had - sorry, not transcript, record

        25       of interview.  He had addressed those issues and I was

        26       trying to address some issues that I believed he hadn't

        27       addressed in the course of the interview.

        28

        29       Q.   Mr Long, if those words of yourself, "I chose to be

        30       selective in putting forward what I thought to be relevant

        31       to the investigator", mean anything, then it means that you

        32       either deliberately refrained from telling the investigator

        33       about the 10 per cent that had been added to the IGB/AWB

        34       contracts, or it means that you knew, or it means that you

        35       didn't draw a link between what he was asking you about and

        36       the 10 per cent that you yourself had negotiated; would you

        37       agree with that?

        38       A.   That's your assumption, Mr Agius.

        39

        40       Q.   I am giving you an opportunity to respond to it,

        41       Mr Long; do you agree with it?

        42       A.   I have no comment on it.

        43

        44       Q.   Mr Long, were you aware of what the AWB's position was

        45       in relation to the UN investigation?  Were you aware as to

        46       whether or not, in that connection, the AWB had indicated

        47       that it would cooperate with the UN investigation?
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         1       A.   I think the eventual position taken was that we would

         2       cooperate.

         3

         4       Q.   How was it any measure of cooperation with the UN

         5       investigation for you not to inform the UN investigators

         6       that you yourself had negotiated a contract with the IGB in

         7       circumstances where the IGB had imposed a 10 per cent

         8       addition to the contract?

         9       A.   I think we might have characterised it as limited

        10       cooperation.

        11

        12       THE COMMISSIONER:   Q.   Limited by what boundaries?

        13       A.   Whatever the organisation chose to limit it by.  They

        14       didn't provide all the documents.  They provided select

        15       documents.  Not many documents were put in front of me

        16       during the course of the interview; very few were put in

        17       front of me.  I didn't research the documents prior to the

        18       interview.  I didn't go back over my files and refresh my

        19       memory prior to the interview.  Clearly, it is a much more

        20       comprehensive process we are going through now, given that

        21       all the documents have been put forward.  I was totally

        22       aware that there were only the documents provided to the

        23       inquiry that the organisation had deemed appropriate.

        24       I was dealing with those documents.  I was answering my

        25       questions in terms of the documents that I understood had

        26       been provided - not that I read them, just the general gist

        27       of what the sort of documents were.

        28

        29       MR AGIUS:   Q.   May we take it, then, that you knew that

        30       the AWB had not provided emails to the UN investigators?

        31       A.   Yes.

        32

        33       Q.   You knew that the AWB had not provided trip reports to

        34       the UN investigators?

        35       A.   Yes.

        36

        37       Q.   What other body of material were you aware of that had

        38       not been provided to the UN investigators?

        39       A.   Well, everything else other than what wasn't

        40       provided - other than what was provided, and I had a

        41       general knowledge that there was, you know, shipping

        42       documents and contracts and applications for export, such

        43       matters that the organisation deemed relevant at the time.

        44

        45       Q.   So you were aware, then, that none of the documents

        46       that the AWB had provided to the UN investigators indicated

        47       on their face that a surcharge of 10 per cent had been
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         1       added to the contracts?

         2       A.   Yes.

         3

         4       Q.   Were you party to that decision to limit the material

         5       that was made available to the UN investigators?

         6       A.   I don't believe so.

         7

         8       Q.   Who told you about it?

         9       A.   I saw the --

        10

        11       Q.   How did you come to be aware of it?

        12       A.   I saw the document collection process and I - I was

        13       involved in some of it and I saw the style of documents

        14       that were being presented.

        15

        16       Q.   So you saw, for example, that trip reports were not

        17       being included?

        18       A.   Yes.

        19

        20       Q.   And you saw that emails were not being included?

        21       A.   Yes.

        22

        23       Q.   Did you think that was appropriate?

        24       A.   Well, it was appropriate to the degree that the

        25       organisation had deemed to cooperate with the inquiry.

        26

        27       Q.   So it was within the limits that the organisation had

        28       fixed for its level of cooperation?

        29       A.   I think that's a fair way to put it.

        30

        31       Q.   And how did you learn of what those limits were?

        32       A.   I don't recall specifically how I learnt what those

        33       limits were.

        34

        35       Q.   Were they listed?  Was there a document that indicated

        36       what the level of cooperation would be?

        37       A.   I'm not - I --

        38

        39       MR JUDD:   Mr Commissioner, as the Commission well knows

        40       from documents in its possession dealing with the course of

        41       communication between the Volcker Inquiry and AWB, there

        42       was a great deal of correspondence entered into, which

        43       I think you, sir, described as limiting the scope of the

        44       range of documents that would be provided.  That

        45       correspondence deals precisely with that issue, provides

        46       the background to it.  Whether the Commission takes the

        47       view that that is appropriate or not appropriate is an
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         1       entirely different thing, but the absolute detail is there

         2       in the documents which the Commission has, describing the

         3       process resulting in the memorandum of understanding.

         4       Unless this witness has an intimate knowledge of that

         5       process, it is, in our respectful submission, perhaps

         6       unhelpful at the very least to pursue that path.  Whatever

         7       comment can be made on the basis of what's contained in

         8       those letters and exchanges.

         9

        10       MR AGIUS:   I didn't mean to be limiting my question to the

        11       correspondence that had passed between the AWB and the IIC.

        12       It may be that my question was obtuse.  I was really

        13       interested in whether or not there were documents internal

        14       within AWB which set out the limits of the level of

        15       cooperation that the witness has spoken of.

        16

        17       THE COMMISSIONER:   I think that's a different question,

        18       but I will allow that question.

        19

        20       THE WITNESS:   I am trying to think if there was a specific

        21       document.  Mr Agius, I was just generally aware that there

        22       was a level of correspondence going on between our senior

        23       counsel and the IIC committee, negotiating the terms under

        24       which the access to documents and access to employees and

        25       the terms under which those employees would be

        26       interviewed - I'm aware of a general - that that was the

        27       thrust of the correspondence, but I wasn't privy to either

        28       drafting it, seeing it, signing off on it or seeing it in

        29       final copy.

        30

        31       MR AGIUS:   Q.   Were you present during or a party to any

        32       discussion as to what would be said in response to

        33       questions by the IIC investigators were they to ask whether

        34       the AWB had ever paid a 10 per cent surcharge on contracts?

        35       A.   Could you just be a bit more precise?

        36

        37       Q.   In what respect?  I am happy to assist you in any way

        38       I can.

        39       A.   Was I party to discussions about how we would answer

        40       the questions?  Is that what you are asking?

        41

        42       Q.   Yes.

        43       A.   Yes.  I did have some discussion with my solicitor as

        44       to the best way to appropriately answer questions that

        45       might be put to me.

        46

        47       Q.   What was the substance of that discussion?
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         1

         2       MR JUDD:   Commissioner, this falls squarely within the

         3       area of privileged communications.

         4

         5       THE COMMISSIONER:   Yes.  I will disallow that question.

         6

         7       MR AGIUS:   Q.   When you said "your solicitor", were you

         8       referring to Mr Cooper or were you referring to your own

         9       private solicitor?

        10       A.   No, the company's solicitor.  And I don't - by that

        11       I don't mean Mr Cooper.

        12

        13       Q.   Mr Long, before the luncheon adjournment I had taken

        14       you to confidential exhibit 103C.  Do you still have a copy

        15       of that?

        16       A.   Which one was it?

        17

        18       Q.   Confidential exhibit 103C.  It commences at the top of

        19       the first page with an email from Mr Whitwell to Mr Stott

        20       of 13 June 2003.

        21       A.   Yes.

        22

        23       Q.   You had, I think, volunteered that you had passed on

        24       to DFAT the memo that you had received from the CPA?

        25       A.   Yes.  I said that I was passing it on to AWB, but

        26       I said "Please don't tell DFAT that I have told you, I will

        27       tell them and ask them to tell you."  It was a matter of

        28       protocol at the time that I was undertaking to inform both

        29       major stakeholders in my assignment of this particular

        30       communication.

        31

        32       Q.   And you did, indeed, pass it on to DFAT and to AWB,

        33       did you not?

        34       A.   Well, the document shows the email trail here in AWB.

        35       I didn't keep my records from the CPA days.  That would be

        36       a matter for the DFAT records.

        37

        38       Q.   But you received a copy of it back, didn't you, from

        39       AWB?  Can you remember that?

        40       A.   Well, it says here there is an email back from Charles

        41       Stott.

        42

        43       Q.   Would you look at this document.  This is a different

        44       train of emails, but you will see, if you go to the bottom

        45       of the first page, that Mr Whitwell has forwarded to

        46       Ms Armstrong at DFAT, with copies to himself, Mr Hockey,

        47       Mr Geary and Mr Stott, a copy of the memo or memorandum of
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         1       instruction that you had received with his responses to

         2       various paragraphs in bold type.

         3       A.   Yes, I see that.

         4

         5       Q.   Having prepared this response to Zena Armstrong of

         6       DFAT, it appears that he sent it to you and Mr Hockey and

         7       told each of you that he had sent it to Zena Armstrong and

         8       asked whether you had anything to add; do you see that?

         9       A.   Yes, I see that.

        10

        11       Q.   And you had responded to him:

        12

        13            Chris, keep me off the airwaves on this

        14            stuff pls.

        15

        16       Is that right?

        17       A.   Yes.

        18

        19       Q.   You would have seen in the email that Mr Whitwell had

        20       sent to Zena Armstrong - that is, the DFAT representative -

        21       which email you had received, that in respect of the

        22       request in this memorandum of instruction which asked "to

        23       identify which contracts have a kickback or surcharge

        24       (often 10 per cent).  We need to know what percentage

        25       kickback or 'aftersales service fee' was involved under the

        26       extra fees category", in respect of that inquiry

        27       Mr Whitwell did not include any response.  You will see

        28       that on page 3 of the document that you have in front of

        29       you.

        30       A.   Which paragraph?

        31

        32       Q.   It is marked as paragraph II at the bottom of the page

        33       - the second-last paragraph?

        34       A.   Yes.

        35

        36       Q.   Do you see that Mr Whitwell has not included any

        37       response to that inquiry?

        38       A.   Yes.

        39

        40       Q.   Well, you had drawn the link between the reference to

        41       "kickback or surcharge (often 10 per cent)" and the 10 per

        42       cent that had been imposed on the AWB by the IGB.  Did you

        43       draw that to Mr Whitwell's attention?

        44

        45       MR FORREST:   Mr Commissioner, I think the evidence that

        46       the witness gave was that he may have drawn that link, but

        47       he couldn't say now whether he did or not.  To put it as a
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         1       positive proposition is to put it more highly.

         2

         3       THE COMMISSIONER:   I think that he has given this evidence

         4       many times in response to questions.  I will allow the

         5       question, but I bear in mind what you have said.

         6

         7       MR AGIUS:   I am reading from page 1802, where the witness

         8       says, " I did draw a link, because 10 per cent and

         9       10 per cent meant I drew a link ".

        10

        11       MR FORREST:   At 1798, Mr Commissioner - and I only ask you

        12       to note this - the witness said that it could have been a

        13       powerful linkage but there were many powerful things

        14       happening at that moment.

        15

        16       THE COMMISSIONER:   Are you suggesting his evidence is

        17       contradictory in some respects?

        18

        19       MR FORREST:   No, I'm not suggesting that.  I am saying

        20       that it is qualified by his earlier statement.

        21

        22       THE COMMISSIONER:   Yes.  I will allow the question.

        23

        24       MR AGIUS:   Q.   Mr Long, you had drawn the link between

        25       the reference to "kickback or surcharge (often 10 per

        26       cent)" and the 10 per cent that had been imposed on the AWB

        27       by the IGB.  Did you draw that to Mr Whitwell's attention?

        28       A.   I believe I drew to his attention the fact that the

        29       renegotiation of these contracts - it is not specific here,

        30       I don't believe, but at some stage I drew to his attention

        31       that there would be an across-the-board 10 per cent

        32       reduction in contracts that were to be renegotiated under

        33       the revised terms that were being managed by the World Food

        34       Program and I said to him, "You will have to make a

        35       commercial decision as to whether you want to accept it or

        36       not."  I said, "I don't want to get involved in that."

        37       And, in terms of this document, my - it is a bit slang, not

        38       my normal sort of language, but it says, "Please keep me

        39       off the airwaves on this stuff, please", probably referred

        40       to I didn't even read his comments, I was very busy, I had

        41       other things to do, this was a matter for the Wheat Board

        42       to deal with.  I made no comments or made no observations,

        43       and in fact it is my recollection that I flicked this one

        44       on, or back to him, and said, "You deal with it."

        45

        46       MR AGIUS:   I tender that document, Mr Commissioner.

        47
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         1       THE COMMISSIONER:   Yes.

         2

         3       EXHIBIT #94 CHAIN OF EMAILS CONCLUDING WITH ONE FROM

         4       MR LONG DATED 13/6/2003, AT 8.56PM

         5

         6       THE WITNESS:   Mr Commissioner, could I have a very short

         7       toilet break, please?

         8

         9       THE COMMISSIONER:   Yes.

        10

        11       (The witness leaves the hearing room).

        12

        13       MR JUDD:   Commissioner, while we have the break, in

        14       relation to the last exhibit, we are debating between

        15       ourselves as to how one should read it, because it is very

        16       difficult to discern exactly where one starts and the other

        17       ends.  I suspect that it may be that different colours were

        18       employed in the production of additions to emails as they

        19       went backwards and forwards.  I don't know.  If there is

        20       some better way for us to discern where one communication

        21       starts and ends, we would be grateful.  If not, we will do

        22       the best we can.  It may be that it can be achieved by the

        23       printing of a coloured version, because, as the Commission

        24       will understand, sometimes the amendments reflect in a

        25       different colour when one exchanges emails of this sort.

        26

        27       THE COMMISSIONER:   I had rather assumed that that which is

        28       in capitals is the response typed in by Mr Whitwell.

        29

        30       MR JUDD:   Indeed.  That part of it is relatively clear.

        31

        32       THE COMMISSIONER:   So what's the difficulty?

        33

        34       MR JUDD:   There are parts of it, sir, where, as one is

        35       reading through, on the first page, for example, this

        36       document has been read by Chris Whitwell, "Zena, thanks for

        37       passing this on to me.  I will comment as follows in a

        38       moment".

        39

        40       THE COMMISSIONER:   We have seen that sort of notation

        41       before, and it normally appears in the place where it

        42       appears.  This was copied to Mr Whitwell and, as

        43       I understand it, it was printed, indicating Mr Whitwell has

        44       read it.

        45

        46       MR JUDD:   It may be as simple as that.  We were having a

        47       debate on it.  If it can be clarified, we would like it,
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         1       but if not, so be it.

         2

         3            (The witness returns to the hearing room)

         4

         5       MR AGIUS:   Q.   Mr Long, you had taken the trouble to

         6       forward the memorandum of instruction to a number of people

         7       at AWB, including Mr Stott, Mr Lindberg, Mr Ingleby and

         8       others, had you not?

         9       A.   Anything that I thought was relevant I typically sent

        10       it to the same people.  I think I had an email group set

        11       up.

        12

        13       Q.   You sent it under the subject reference "Proton"; did

        14       you not?

        15       A.   Yes.

        16

        17       Q.   And "Proton" was a code name for what?

        18       A.   For myself.

        19

        20       Q.   That was your code name, was it, "Proton"?

        21       A.   Yes.  Yes.

        22

        23       Q.   You had sent this to AWB because you were aware that

        24       it would be of interest to them?

        25       A.   Yes.

        26

        27       Q.   You were aware that the memorandum of instruction

        28       directed a task, which was "to identify contracts that had

        29       a kickback or surcharge (often 10 per cent)"; is that

        30       right?

        31       A.   That's what it says.

        32

        33       Q.   And you were aware that the reason why that process

        34       was being undertaken was so that, once those contracts

        35       could be identified, the 10 per cent would be taken out of

        36       them; you were aware of that, weren't you?

        37       A.   Yes.

        38

        39       Q.   Because, since the regime change, there was no longer

        40       a requirement that the 10 per cent be paid to Alia or the

        41       IGB or the ISCWT; isn't that right?

        42       A.   No.  The CPA made a unilateral decision to take

        43       10 per cent off every contract.

        44

        45       Q.   And that was because they had the view that

        46       10 per cent had been added to contracts by the IGB?

        47       A.   This was Mr - the good captain himself was obviously
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         1       transmitting a view of the CPA.

         2

         3       Q.   That the 10 per cent which had been added on by the

         4       IGB would be taken off?

         5       A.   That was his view.

         6

         7       Q.   Why did you not also draw to the attention of the AWB

         8       personnel that, at least from the time when you were in

         9       charge of this aspect of the market, 10 per cent had been

        10       added to the contracts?

        11       A.   It was common knowledge that 10 per cent was added to

        12       the transport component.

        13

        14       Q.   Why did you not draw to the attention of AWB personnel

        15       the connection between the surcharge referred to here,

        16       often 10 per cent, and the 10 per cent that you, yourself,

        17       had been involved in negotiating in June of 2002?

        18       A.   Well, the frame of mind I was probably in was how is

        19       this going to impact on grower returns, and that would have

        20       been of prime concern to me, and are these contracts going

        21       to be executed, are the original pricing forecasts that we

        22       put into the pool pricing model - were they still accurate,

        23       how did that impact on the estimated pool return we were

        24       telling the farmers, and how would that impact on their

        25       incomes?  Mr Commissioner, always an AWB employee,

        26       especially in international sales and marketing - it is

        27       always at the forefront of your mind, "How is this going to

        28       impact on the grower?" How is this going to impact --

        29

        30       THE COMMISSIONER:   Q.   In this case it had no impact at

        31       all because the 10 per cent had been paid back to Alia.

        32       A.   But they were saying taking 10 per cent unilaterally

        33       off the contract price.  So if you are taking 10 per cent

        34       off the total price, that could impact on the C & F price,

        35       and, indeed, the FOB price.  So always you have got that in

        36       your mind, "What's it going to do for the grower, what's it

        37       going to do for the pool returns."

        38

        39       THE COMMISSIONER:   Yes, Mr Agius.

        40

        41       Q.   Mr Long, in your second statement we read of many

        42       things which were not included at all or, indeed, referred

        43       to in the first statement.  For example, in the first

        44       statement you have said nothing about the 10 per cent or

        45       about what you knew of inland trucking fees and how the

        46       10 per cent was, in your view, a part of the inland

        47       trucking fee; you have said nothing about the detail of the
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         1       Tigris matter; nothing about the detail of the form of the

         2       Tigris agreement; nothing about the characterisation of

         3       Alia and the calculation of inland transport fees; nothing

         4       about the iron filings rebate, and I could go on.  It is a

         5       simple matter of comparing the two statements.  Why is it

         6       that --

         7

         8       MR JUDD:   Commissioner, could I interrupt?  That is just

         9       not right.  It is just not right.  In his first statement

        10       he addresses the roles, the contracts, and then, under

        11       "Iraq", in paragraphs 18, 19, he deals with the

        12       10 per cent.  Perhaps it might be said he doesn't deal with

        13       it as fully as my learned friend would like.

        14

        15       MR AGIUS:   I will withdraw that question.

        16

        17       MR JUDD:   Then he deals with Tigris in paragraph 34.

        18

        19       MR AGIUS:   Q.  Let me withdraw that question and put to

        20       you what you did say in your first statement, Mr Long.

        21       Perhaps "nothing" was an extreme word and I shouldn't have

        22       used it and I apologise.  About the 10 per cent you say

        23       under the heading "Iraq June 2002":

        24

        25            Dominic explained to me that there was an

        26            inland trucking fee that was determined by

        27            the IGB once we had negotiated the CIF

        28            price.  He explained that the trucking

        29            price was determined by adding 10 per cent

        30            to the CIF price and adding that to the

        31            base trucking fee.  I recall asking him if

        32            it was approved by the UN, to which he said

        33            yes.

        34

        35       About Tigris you say, in reference to an occasion when you

        36       were staying at the Al Rashid hotel and you had met with

        37       Mr Yousif:

        38

        39            On that occasion I think the debt to Tigris

        40            Petroleum was raised as an issue, but only

        41            in very general terms.

        42

        43       You go on to say that later on that trip there was --

        44

        45       THE COMMISSIONER:   Which paragraph is this?

        46

        47       MR AGIUS:   This is the first statement at 0094, page 7,
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         1       paragraph 21.

         2

         3       THE COMMISSIONER:   Yes.

         4

         5       MR AGIUS:   Q.  :

         6

         7            Also on that trip there was some discussion

         8            about the Tigris issue and the debt owed by

         9            Iraq to the Australian Government for

        10            shipments in 1991.

        11

        12       THE COMMISSIONER:   It is also addressed in paragraph 34

        13       and following.

        14

        15       MR AGIUS:   Q.   And about the iron filings matter you say

        16       this in paragraph 32:

        17

        18            We flew back to Baghdad and met with the

        19            IGB again where we negotiated a rebate of

        20            $6 per metric tonne if the IGB would accept

        21            delivery of the grain.  We were all present

        22            during this discussion... I cannot recall

        23            if the final negotiation was referred to

        24            the Minister for approval but I recall that

        25            there was some haggling over the price per

        26            tonne that would be allowed.  There was no

        27            agreement reached as to how the sum of $6

        28            per metric tonne would be paid.

        29            On my return I spoke to Chris Whitwell who

        30            had commenced with IS&M in mid 2002 and who

        31            had been working with the Middle East desk

        32            over the past few months while Dominic

        33            Hogan was on leave.

        34

        35       In relation to the Tigris debt you say this in

        36       paragraph 34:  when you became manager, you were contacted

        37       by Norman Davidson Kelly of Tigris Petroleum, who told you

        38       about the debt that was due.  He asked if AWB could help.

        39       You asked him to provide you with documentation.  You go on

        40       to say that in June 2002 the Tigris debt was raised with

        41       the minister, he acknowledged the debt, but you do not

        42       recall whether Tigris was mentioned during the visit by

        43       AWB's delegation in August 2002.  You refer to your

        44       preparation of the memo of 16 September 2002.  You were

        45       told, you say, that the matter should be considered by the

        46       ELG and that a briefing note was prepared for the ELG.

        47



            .2/2/06 (19)               1851     M J LONG (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1            If I am not mistaken, as I well can be, that was what

         2       you said on those topics.  Why did you not, in this

         3       statement, address those matters, the matters I have

         4       identified, in detail?

         5       A.   Mr Agius, when I was advised of the requirement for me

         6       to be here by the official notice that I received from the

         7       Commissioner, I received that notice via AWB, and I noticed

         8       that I was required to make a statement.  Not having been

         9       party to a Commission such as this previously, I asked what

        10       sort of statement would be most appropriate, and I was

        11       advised to make --

        12

        13       MR JUDD:   Perhaps, again, sir, we traverse into the area

        14       of advice.  It is privileged and the witness should stop

        15       and perhaps the question Mr Agius asked might be qualified

        16       to avoid eliciting an answer which might be expected.

        17

        18       THE COMMISSIONER:   Yes.

        19

        20       THE WITNESS:   I will try and not breach on privilege and

        21       continue my answer?

        22

        23       THE COMMISSIONER:   Yes.

        24

        25       THE WITNESS:   So, anyway, I was assisted in preparing my

        26       statement by members of the legal fraternity who basically

        27       did it in an interview style and then went away and drafted

        28       it up and then I made sure that it was correct before it

        29       was submitted.  I took advice, Mr Agius, that that was

        30       appropriate statement - Mr Commissioner, that it was an

        31       appropriate sort of statement to make at the time.

        32

        33            I then took note of the Commissioner's remarks

        34       regarding the nature of the statements and spent a

        35       considerable time last Thursday, Friday, Saturday, Sunday,

        36       going into greater detail and endeavoured to provide a much

        37       fuller and complete statement to assist the commission.

        38

        39       MR AGIUS:   Q.   When did you determine to provide the

        40       faxes or copies of the faxes that you had sent from Jordan

        41       back to Australia in October of 2005?

        42       A.   I believe I thought that was relevant when I was

        43       advised that the documents that were being called for --

        44

        45       MR FORREST:   Mr Commissioner, there are a couple of

        46       aspects that, in my submission, are objectionable to that

        47       question.  Mr Agius I think, upon reflection, will recall



            .2/2/06 (19)               1852     M J LONG (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       that in fact we provided the documents - when I say "we",

         2       counsel for this witness provided the documents - to

         3       Mr Agius; it wasn't the witness who provided the documents

         4       at all.

         5

         6       THE COMMISSIONER:   But he must have decided to give them

         7       to you to produce to the inquiry?

         8

         9       MR FORREST:   No, no.  The documents did not come from this

        10       witness.

        11

        12       THE COMMISSIONER:   They came from AWB, did they, or AWB's

        13       solicitors?

        14

        15       MR FORREST:   That's on the record, and we determined, upon

        16       instruction, to provide the documents --

        17

        18       THE COMMISSIONER:   Upon instruction from Mr Long?

        19

        20       MR FORREST:   Yes.

        21

        22       THE COMMISSIONER:   Very well.  Yes, Mr Agius.

        23

        24       MR AGIUS:   Q.   Well, when did you give instructions for

        25       the copies of the faxes that you had sent from Jordan back

        26       to Australia in October 2005 to be provided to this

        27       inquiry?

        28       A.   I believe it was Monday night, if I commenced on

        29       Tuesday.

        30

        31       Q.   Why had they not been produced earlier than that?

        32       A.   It - the documents that I was asked to produce in my

        33       notice, personal documents that I had in my possession,

        34       were, I believe, up to the period May 2003, if I remember

        35       correctly, and I - all the other documents that I had in my

        36       possession I gave to the AWB, or gave them access to all my

        37       files to take whatever they wanted to take, and then

        38       I understood from I think it was AWB's solicitors that a

        39       notice to produce had been given for all documents up until

        40       the present date, and I consulted with AWB's solicitors in

        41       whether I should make available these documents, in

        42       conjunction with my barristers, and they saw no reason why

        43       I shouldn't provide them.  I thought it would assist the

        44       Commission if they had all relevant material.

        45

        46       Q.   That consultation process, when did that take place?

        47       A.   I believe it was some time between probably over the
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         1       weekend and early this week.

         2

         3       Q.   Those documents were provided a day after you had

         4       provided the other documents.

         5       A.   Yes.

         6

         7       Q.   What's the explanation for that day?

         8       A.   The statement was finalised, I believe, about midnight

         9       on Sunday, and I was still discussing with my barristers

        10       whether we should provide those documents.

        11

        12       Q.   They weren't provided on the Monday?

        13       A.   No.  And we decided on the Monday that we should

        14       provide them - or the Tuesday, perhaps.

        15

        16       MR AGIUS:   Mr Commissioner, that is the examination to the

        17       point which I can take it at this present time.  Subject to

        18       any examination by anybody else, I would ask that the

        19       witness be adjourned to a date to be fixed.  We will need

        20       to have Mr Long back again at some later time, but I can't

        21       offer a date as to when that will be at this time.

        22

        23       THE COMMISSIONER:   Mr Forrest, do you wish to ask your

        24       client any questions at this stage?

        25

        26       MR FORREST:   Not at this stage, Mr Commissioner.  I will

        27       at some stage.

        28

        29       THE COMMISSIONER:   Does any other counsel who has been

        30       given authority to appear wish to ask Mr Long any questions

        31       at this stage?

        32

        33       MR JUDD:   No, sir.

        34

        35       THE COMMISSIONER:   Thank you, Mr Long.  Your examination

        36       is adjourned to a date to be fixed to be arranged by the

        37       solicitors.  You are excused.

        38

        39       <THE WITNESS WITHDREW

        40

        41       MR AGIUS:   We need to adjourn for just a minute or two to

        42       reconstitute the Bar table before the calling of the next

        43       witness.

        44

        45       THE COMMISSIONER:   Very well.  I will adjourn for five

        46       minutes.

        47
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         1       SHORT ADJOURNMENT

         2

         3       MR PARSONS:   Commissioner, I seek leave to appear for

         4       Mr Emons.

         5

         6       THE COMMISSIONER:   Yes.  That leave is granted on the

         7       usual terms.  Yes, Mr Agius.

         8

         9       MR AGIUS:   Mr Commissioner, we have a new witness,

        10       Mark Adrian Emons.

        11

        12       <MARK ADRIAN EMONS, sworn:                   [3.22pm]

        13

        14       <EXAMINATION BY MR AGIUS:

        15

        16       MR AGIUS:   Q.   Mr Emons, is your full name Mark Adrian

        17       Emons?

        18       A.   Correct.

        19

        20       Q.   Did you attend upon this inquiry in response to a

        21       notice requiring your attendance and give evidence in

        22       confidential session on 19 December 2005?

        23       A.   I did.

        24

        25       MR AGIUS:   Mr Commissioner, I tender a transcript of the

        26       evidence on that day which was taken during that session.

        27       It was then a confidential session and, to the extent that

        28       it is necessary, I would ask that the confidentiality order

        29       be dissolved so as to permit the tender of this transcript.

        30       The only portion that has been deleted is the address of

        31       this witness.

        32

        33       THE COMMISSIONER:   Yes.  Very well.  I dissolve the order

        34       previously made relating to confidentiality of the hearings

        35       previously attended by Mr Emons, hence the transcript of

        36       that evidence given on that occasion can become exhibit 95.

        37

        38       EXHIBIT #95 TRANSCRIPT OF EVIDENCE GIVEN BY MR EMONS IN

        39       CONFIDENTIAL SESSION ON 19/12/2005

        40

        41       MR AGIUS:   There were marked as exhibits on that occasion

        42       two bundles of documents, being confidential exhibits 1 and

        43       2.  For reasons of commercial in confidence considerations,

        44       I would ask that they remain as confidential exhibits and,

        45       once we have resolved the commercial in confidence issues,

        46       I will be able to retender as a public exhibit those

        47       portions which are not commercially sensitive.
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         1

         2       THE COMMISSIONER:   Yes, very well.

         3

         4       MR AGIUS:   Save for those portions that might become

         5       public during the course of this further examination.

         6

         7       THE COMMISSIONER:   Yes.

         8

         9       MR AGIUS:   Q.   Mr Emons, would you look at this document.

        10       Is that a copy of a statement in your name, which is in the

        11       form of an as yet unsigned statutory declaration?

        12       A.   It is, sir.

        13

        14       Q.   Is there annexed to it a bundle of documents, being

        15       documents to which you refer in that document?

        16       A.   That's correct.

        17

        18       Q.   To the best of your knowledge and belief, is that part

        19       of the document which is headed "Statutory Declaration",

        20       which concludes on page 13, true and correct?

        21       A.   To the best of my knowledge.

        22

        23       MR AGIUS:   I tender that, Mr Commissioner.

        24

        25       EXHIBIT #96 UNSIGNED STATUTORY DECLARATION OF MR EMONS

        26

        27       MR AGIUS:   I will tender as a confidential exhibit at this

        28       stage the annexures to the document, although, as we move

        29       through the document, it may be that they will become

        30       public exhibits.

        31

        32       THE COMMISSIONER:   Yes.

        33

        34       EXHIBIT #104C DOCUMENTS ANNEXED TO UNSIGNED STATUTORY

        35       DECLARATION OF MR EMONS

        36

        37       MR AGIUS:   Q.   Mr Emons, can I take you back to the

        38       transcript of the evidence you gave on 19 December 2005 and

        39       ask you this:  having considered that material, is there

        40       any matter about which you were asked, or about which you

        41       responded, which you would wish to vary, expand or change

        42       in any way?

        43       A.   No, there isn't.

        44

        45       Q.   We do not have this statement of yours barcoded; do

        46       you have a copy of it?

        47       A.   I have a copy of my statutory statement.
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         1

         2       Q.   You may take it that in due course this statement now

         3       before us will be read by the inquiry.  I don't propose to

         4       take you through it line by line, but there are some

         5       matters that I need to touch upon from time to time.  You

         6       were employed by AWB Limited from approximately September

         7       1991 until June of 2000?

         8       A.   Correct.

         9

        10       Q.   And in June 1996 you were appointed regional manager

        11       of the Middle East, African and European section, known as

        12       the Middle East section?

        13       A.   That's correct.

        14

        15       Q.   Within your purview came Iraq; is that right?

        16       A.   That's correct.

        17

        18       Q.   You held the position of regional manager until the

        19       termination of your employment with AWB Limited in

        20       about June of 2000?

        21       A.   I terminated my employment in June 2000.

        22

        23       Q.   At the time that you terminated that employment, did

        24       you obtain from AWB Limited a release?

        25       A.   I did.

        26

        27       Q.   Could we put up WST.0002.0026.  Is that a copy of the

        28       release which you obtained?

        29       A.   It is.

        30

        31       MR AGIUS:   I tender that as a public document,

        32       Mr Commissioner.

        33

        34       EXHIBIT #97 RELEASE DOCUMENT OBTAINED BY MR EMONS,

        35       BARCODED WST.0002.0026

        36

        37       MR AGIUS:   Q.   I will come a little later to the

        38       circumstances in which you obtained that release, Mr Emons.

        39       In 1999, the Middle East section comprised, in addition to

        40       yourself, Messrs Hogan, Hunter, Hughes and Borlase; is that

        41       right?

        42       A.   Correct.

        43

        44       Q.   Mr Hogan had primary responsibility for the Iraqi

        45       market?

        46       A.   Correct.

        47
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         1       Q.   Your role was to market for the pool and liaise with

         2       other interested divisions of AWB Limited?

         3       A.   Correct.

         4

         5       Q.   You reported to Nigel Officer?

         6       A.   Correct.

         7

         8       Q.   And in 1999 and 2000 he was the general manager of

         9       international sales and marketing?

        10       A.   Correct.

        11

        12       Q.   In turn, Mr Officer reported to Mr Rogers, who was

        13       then the CEO of AWB Limited?

        14       A.   Correct.

        15

        16       Q.   You have provided two charts indicating the corporate

        17       structure of AWB Limited in 1999 and in May 2000?

        18       A.   Correct.

        19

        20       MR AGIUS:   These documents are, I believe, already

        21       exhibits, being exhibit 4 and exhibit 5.

        22

        23       THE COMMISSIONER:   Yes.

        24

        25       MR AGIUS:   Q.  Can you expand on what you say in

        26       paragraph 5 of your statement, where you describe the

        27       physical location of the Middle East section?

        28       A.   Okay.  The trading floor of the AWB at that stage was

        29       on the sixth floor.  It comprised basically an open-plan

        30       office, through which the trading or the marketing

        31       divisions were set up.  There was a South East Asia desk,

        32       there was a Middle East desk, there was the pool desks,

        33       there was a chartering operation, there was also the

        34       technical section and some back-up staff in a further

        35       corner.  It was quite a compact area - a number of people

        36       involved.

        37

        38       Q.   You say that your desks were located very close to

        39       each other and you also say that the Middle East section

        40       frequently spoke to each other about their activities.  May

        41       we take it, then, that there was little secrecy concerning

        42       the way in which each section managed their particular

        43       markets?

        44       A.   Very little.

        45

        46       Q.   You speak then about the office practice and, in

        47       particular, weekly meetings of international sales and
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         1       marketing divisions, and you speak of an agenda for those

         2       meetings being distributed.  Were those agendas kept in a

         3       file?

         4       A.   If they were kept in a file, they would have been kept

         5       by the general manager's secretary.

         6

         7       Q.   The general manager you are referring to?

         8       A.   Sorry, is Nigel Officer.

         9

        10       Q.   You also say that on occasions you would give

        11       briefings to Mr Rogers and Mr Flugge, who was the then

        12       chairman of AWB Limited, and that you had more association

        13       or more dealings with Mr Flugge.  Why was that?

        14       A.   Mr Flugge and I would travel quite often together to

        15       the various markets.  Mr Flugge was particularly interested

        16       in the marketing of the AWB's wheat and took a keen

        17       interest in developing personal relationships with our

        18       buyers.

        19

        20       Q.   Prior to the contracts that we know came to be

        21       executed following negotiations in June of 1999, had you

        22       known of any contracts that the AWB Limited had entered

        23       which included a term requiring delivery of grain past

        24       discharge at port?

        25       A.   No.

        26

        27       Q.   You met Zuhair Daoud, who I will refer to as Zuhair,

        28       in 1998.  Was that the first time that you had met him?

        29       A.   No, I met him in 1996.

        30

        31       Q.   You had contact with him between 1996 and 1998?

        32       A.   I did.

        33

        34       Q.   And you dealt with him in relation to the marketing of

        35       wheat?

        36       A.   Yes; that's correct.

        37

        38       Q.   That is, Australian wheat?

        39       A.   Australian wheat.

        40

        41       Q.   You knew him to be a long-time Director-General of the

        42       IGB?

        43       A.   I believe Zuhair had been in that position for some 35

        44       years, and was well respected in the grain industry

        45       globally.

        46

        47       Q.   Was it in 1998 that you first learnt of a proposal to
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         1       include inland transport and discharge charges?

         2       A.   I believe it was 1998 when Zuhair first raised the

         3       subject with me.

         4

         5       Q.   You have set out the circumstances.  Can you recall

         6       any more of the conversation than we can see in paragraphs

         7       13 and 14 of your statement?

         8       A.   No, that is a concise reflection of what happened.  It

         9       was a brief conversation.  It was done, as I say, over

        10       lunch.  It was somewhat informal.

        11

        12       Q.   You took the view that it would be very difficult for

        13       Iraq to achieve a position with the UN whereby inland

        14       transport and discharge costs would be covered in the

        15       contract for supply of wheat?

        16       A.   Correct.

        17

        18       Q.   I take it this took your interest, even if only

        19       because this was the first time that AWB would have been

        20       exposed contractually to a liability for transport of the

        21       wheat; is that right?

        22       A.   That is one of the reasons that I had great concerns

        23       about it, yes.

        24

        25       Q.   When you returned to Australia and spoke to Mr Officer

        26       and others, as you have set out in paragraph 15, did you

        27       bring that possibility to their attention?

        28       A.   Yes, I did.

        29

        30       Q.   Was it a matter of much moment or interest within the

        31       office of the AWB?

        32       A.   I think the very first time when we discussed it it

        33       was considered so unlikely that it was not a priority.

        34

        35       Q.   Can I bring you forward to negotiations that occurred

        36       in June of 1999, when you visited Iraq with Mr Hogan.  You

        37       have provided a document as an annexure to your statement,

        38       which is AWB.0135.0067.

        39

        40       MR JUDD:   Commissioner, we have some difficulty in

        41       following this without the statements or the annexures.

        42

        43       MR AGIUS:   I am sorry, I didn't realise that you didn't

        44       have it.  It is just an oversight.  We had copies prepared.

        45

        46       MR FORREST:   Commissioner, I think I speak for everyone in

        47       the back row:  we don't have copies of the statement or the
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         1       annexures at all.  His statement, as I understand it from

         2       the evidence so far, touches upon at least one of the

         3       persons for whom I appear, and I would be grateful if a

         4       statement could be made available.

         5

         6       THE COMMISSIONER:   Yes.  Certainly that will be attended

         7       to.  Do we have any more copies?  Can we get some more

         8       copies made, please.  Who does not have one?  Four more

         9       copies.

        10

        11       MR AGIUS:   Q.  Perhaps until those copies arrive I will be

        12       a little fuller in the way in which I take you through your

        13       statement, Mr Emons, so that everybody can share in the

        14       fruits of it.  We have up AWB.0135.0067.  Now, they are

        15       notes that you took during the course of a meeting that you

        16       had with Zuhair in June of 1999.

        17       A.   Correct.

        18

        19       Q.   During the course of that meeting was there some

        20       discussion about the topic that had been raised earlier -

        21       that is, the coverage of inland transport and discharge in

        22       the contract?

        23       A.   I believe there was.

        24

        25       Q.   Is there any part of the notes that you can draw

        26       attention to which relates to that portion of the

        27       discussion?

        28       A.   Can we lower the document, please?

        29

        30       Q.   Do you have a hard copy of it at the back of the

        31       statement?

        32       A.   That may be easier, yes.  Bear with me a second.

        33       Sorry, my writing has never been the easiest thing to read.

        34       I will change my glasses.  Point 4 alludes to that issue.

        35

        36       Q.   There is a line above point 4 which reads "Maritime

        37       agent (Iraqi) will" - what's the next word?

        38       A.   "Instruct".

        39

        40       Q.   And then point 4, could you read that?

        41       A.  :

        42

        43            Distribution plan - contract terms.

        44            [arrow] through banking system.

        45

        46       That's what the arrow addresses.  Then next to that:

        47
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         1            Subject to UN approval.

         2            Check NY.

         3

         4       Which I think refers to check New York.

         5

         6       Q.   What's the next line?

         7       A.   "Tartous", it is a list of ports where discharge could

         8       take place to supply Iraq.  There it says "Ports - option

         9       to be looked at".

        10

        11       Q.   You returned to Australia and you say in your

        12       statement that the issue of an inland transportation fee

        13       became the subject of many emails.  Can I take you to one

        14       of those, which is AWB.5073.0125.  It is an email from

        15       Mr Hogan to a number of persons, commencing with yourself,

        16       of 24 June 1999.

        17       A.   Yes.  I have that document.

        18

        19       Q.   This appears to be in the form of a trip report; is

        20       that right?

        21       A.   Yes, that is.

        22

        23       Q.   The portion I want to take you to is on page 0126,

        24       which is the second page.  Under the heading "Free in

        25       truck" there is a note:

        26

        27            IGB have requested that the offers are

        28            submitted CIF, free in truck, Iraq.  The

        29            cost for this is USD12.00 per tonne which

        30            the supplier adds to their offer.

        31

        32       I take it this was part of the discussion that you had had

        33       with Zuhair?

        34       A.   Correct.

        35

        36       Q.   In terms of the figure, $12 a tonne, was that the

        37       subject of negotiation, or was that a figure that you were

        38       just given?

        39       A.   There was no negotiation.  It was a figure given to

        40       us.

        41

        42       Q.   Then he goes on to say:

        43

        44            Hence this part is not an issue.

        45

        46       Was it then the substance of your negotiation with

        47       Mr Zuhair on this point that you would in fact simply add
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         1       US$12 per tonne to the agreed price of the wheat?

         2       A.   Correct.

         3

         4       Q.   Mr Hogan goes on to say:

         5

         6            The problem which still needs to be

         7            resolved is the payment mechanism as all

         8            Iraq accounts have been frozen.  IGB have

         9            stated that we will be required to pay the

        10            Maritime Agents, and one possible way would

        11            be to pay this to an Iraq bank in Amman.

        12            IGB will provide details of the banks which

        13            we can pay this through.

        14

        15       Now, there is a reference there to "maritime Agents".  Is

        16       that a reference back to your note "Maritime agents (Iraqi)

        17       will instruct"?

        18       A.   Yes.

        19

        20       Q.   Then there is a statement directed to Michael.  Might

        21       we take that to be Michael Watson?

        22       A.   Yes, I would believe so.

        23

        24       Q.  :

        25

        26            As mentioned to you, there may be a way to

        27            pay this through the vessel owners.  Mark

        28            will discuss this --

        29

        30       Perhaps that should be "with you" --

        31

        32            so have a think about the possibilities.

        33

        34       Then Mr Hogan sets out a reason why it was that the

        35       suppliers ought to pay this amount.  Now, there is a reason

        36       there concerning Iraqi dinars and there being an excessive

        37       amount of them on the market.  Was that the reason that had

        38       been offered by Zuhair?

        39       A.   In fairness, I don't recall that issue.  I believe

        40       that it was totally impractical to secure that amount of

        41       dinars.  It was not a currency recognised, and therefore

        42       was not possible to be traded with any other currency.

        43

        44       Q.   So, as a matter of practicality, it simply wasn't

        45       possible to remit the equivalent of US$12 per tonne in

        46       dinars?

        47       A.   Correct.



            .2/2/06 (19)               1863     M A EMONS (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1

         2       Q.   The figure that Zuhair had given you had been

         3       expressed by him in US dollars?

         4       A.   Yes.

         5

         6       Q.   That reference to "Michael - as mentioned to you,

         7       there may be a way to pay this through the vessel owners.

         8       Mark will discuss this", had you had a prior discussion

         9       with Mr Watson?

        10       A.   Perhaps if I could put it in some context.  There had

        11       been a lot of discussions in the office involving a number

        12       of people from various departments of the AWB as to whether

        13       this facility could be undertaken.  A number of ideas had

        14       been raised, some of them were less harebrained than

        15       others, and one was that the payment for discharge trucking

        16       could take place through the chartering division, as they

        17       were already involved in costs involved at the port of

        18       discharge.

        19

        20       Q.   Was this any suggestion, up to this point in time,

        21       that the payments could be made direct to the IGB?

        22       A.   Well, that was another issue.  I mean --

        23

        24       Q.   Or to their agents?

        25       A.   I mean, that was an issue discussed at length at the

        26       AWB, that paying Iraq any forms of US dollars would not be

        27       legal.

        28

        29       Q.   How was it envisaged then, up to this point, that

        30       payment could be made through the vessel owners?

        31       A.   Well, it was considered that if the vessel owners were

        32       paying a maritime agent in some form that would be

        33       consistent.

        34

        35       Q.   I'm just not sure what you mean.  Are you speaking of

        36       some disguise of the payments?

        37       A.   Perhaps the word "disguise" is a little strong, but it

        38       certainly would not be obvious.

        39

        40       Q.   Well, the picture I am getting is that it was

        41       considered that vessel owners would have to pay maritime

        42       agents some sort of fees in any event?

        43       A.   Correct.

        44

        45       Q.   And that this amount of $12 per tonne could be added

        46       to those fees and passed on by the vessel owners?

        47       A.   In the simplest form, yes.
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         1

         2       Q.   The maritime agents being the Iraqi agents that had

         3       been referred to by Zuhair?

         4       A.   That's correct.

         5

         6       Q.   Did you later discuss that with Michael Watson, as is

         7       referred to in this email?

         8       A.   When we returned we had discussions with Michael, yes,

         9       and with other members of the marketing group.

        10

        11       Q.   You refer in paragraph 22 to a list of names -

        12       Dominic Hogan, Michael Watson and Graham Owen - they are

        13       part of the group that this problem was discussed amongst?

        14       A.   That was the sort of core group, yes.

        15

        16       Q.   In that connection, was Ronly Holdings mentioned?

        17       A.   Yes, it was.

        18

        19       Q.   At that early time?

        20       A.   In truth, I don't recall at that early stage, but it

        21       was discussed.

        22

        23       Q.   You have set out that Ronly was a company that was

        24       well known to AWB Limited, and with which it had close

        25       relations; is that right?

        26       A.   That's correct.  We had established a trading

        27       relationship with Ronly, who was a purchaser of wheat into

        28       Turkey, which was a new market for Australia.  They had

        29       successfully purchased some half a million tonnes of grain,

        30       if I remember correctly.  There then started to be some

        31       discussions between the AWB and the owners of Ronly about a

        32       possible takeover of Ronly and taking over their trading

        33       operations in London.

        34

        35       Q.   Now, Zuhair told you about this $12 a tonne charge.

        36       In that connection, had he said that this was only being

        37       imposed on the AWB, or had he said anything about whether

        38       it was also going to be imposed upon any other supplier of

        39       humanitarian goods to Iraq?

        40       A.   There was a clear inference that it was a charge to be

        41       levied on all imports.  So all suppliers would have to pay

        42       a transport fee according to the port of arrival.

        43

        44       Q.   You go on in your statement to speak of the annual

        45       event being the international grain conference --

        46       A.   Yes.

        47
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         1       Q.   -- which was convened in June.  You have a

         2       recollection of attending the conference in June or in

         3       1999?

         4       A.   I do.

         5

         6       Q.   You say that amongst those present was Mr Flugge,

         7       Mr Officer and yourself, and a Ms Martin; is that right?

         8       A.   Correct.

         9

        10       Q.   You say this:

        11

        12            By this time I had become aware that most,

        13            if not all, of the European companies

        14            dealing with cereals sold to Iraq had to

        15            pay some form of transportation fee.  This

        16            was common knowledge amongst the traders

        17            with whom I spoke at the conference and on

        18            other occasions in the second half of 1999.

        19

        20       What was the general reaction of these traders that you

        21       spoke to to the imposition of this transport fee - firstly,

        22       on the issue of whether or not they would pay it?

        23       A.   There wasn't a question of whether they would pay it.

        24       That never seemed to be discussed.  The issue that was

        25       discussed more often than not was the level of the cost.

        26       Out of Umm Qasr it was $12 and, from recollection, Tartous

        27       was $18 and from Aqaba I think it was $34.  There were some

        28       discussions amongst the traders as to why that sort of

        29       number should be picked, but it was only considered a

        30       matter of having to pay the fee to satisfy the contractor.

        31

        32       Q.   So from the discussions you had it was apparent to you

        33       that each of these traders, if they wished to continue

        34       trading with Iraq, would have had to pay the fee?

        35       A.   Absolutely.

        36

        37       Q.   And it was apparent to you that the fee for goods

        38       landed in Umm Qasr was the same fee that was applied to

        39       anybody bringing humanitarian goods to Umm Qasr?

        40       A.   To Umm Qasr, yes - to grain into Umm Qasr.  I don't

        41       know what --

        42

        43       Q.   Sorry, grains to Umm Qasr?

        44       A.   Yes.

        45

        46       Q.   And the same in relation to the other ports - it was a

        47       fixed fee for all who brought grain to those various ports?
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         1       A.   That's correct.

         2

         3       Q.   Was there discussion at this conference, and/or later

         4       when you spoke to traders, about how they were going to

         5       effect these payments?

         6       A.   Very little discussion, if anything at all.  I don't

         7       think it concerned the European traders necessarily, that

         8       they would have any difficulties through their banking

         9       network to pay the maritime agents once they were

        10       nominated.

        11

        12       Q.   Now, I want you to look, if you would, at

        13       paragraph 26.  You say that during the conference you

        14       attended a dinner with representatives of Ronly and Messrs

        15       Officer and Flugge were there, as was Ms Martin.  You refer

        16       to the persons who represented Ronly, and you set out a

        17       conversation when the subject of Iraq was raised, and

        18       discussion turning to the payment of the trucking fee,

        19       someone from Ronly saying, "We can help you with this; we

        20       will take a fee but we can discuss that later."  You say

        21       that the other AWB representatives would have heard those

        22       words.  What was said about the trucking fee that prompted

        23       those words, Mr Emons?

        24       A.   We were in the process of having discussions about

        25       this potential purchase of Ronly, and the areas in which

        26       Ronly felt they could help the AWB in its global trading

        27       expectations, and in the course of that discussion, as they

        28       were aware themselves, because they were looking to offer

        29       some grains under their own name into Iraq, the discussion

        30       about trucking fees had arisen.

        31

        32       Q.   Was it apparent to you that the Ronly representatives

        33       at this conference were also aware that trucking fees had

        34       been unilaterally imposed by the IGB?

        35       A.   Correct.

        36

        37       Q.   Indeed, amongst the group of you, including Messrs

        38       Officer and Flugge, was that an open matter?

        39       A.   Yes, it was.

        40

        41       Q.   And the subject of open discussion?

        42       A.   Quite open, yes.

        43

        44       Q.   You go on to say that when you returned to Melbourne

        45       you spoke with Nigel Officer in his room at AWB, and you

        46       have set out the conversation with him, which ended, as you

        47       have set it out, with him saying, "That all sounds
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         1       reasonable.  Let me have a think about it.  I will probably

         2       discuss this with Muzzer", Muzzer being a reference to

         3       Murray Rogers.  Did Mr Officer ever come back to you and

         4       tell you whether or not he had raised the matter with

         5       Mr Rogers?

         6       A.   I can't recall him specifically coming back to me and

         7       saying that he had, but in discussions subsequent to this

         8       meeting, it would appear that he had had conversations with

         9       Mr Rogers about this issue.

        10

        11       Q.   What gave you to believe that?

        12       A.   Just the method of ways that he was talking about it;

        13       that it seems to be the sensible approach to go in dealing

        14       with this matter.

        15

        16       Q.   Without Mr Officer's imprimatur, did you have

        17       authority to enter into such an agreement?

        18       A.   No.

        19

        20       Q.   You speak in paragraph 29 of a meeting taking place

        21       which was convened by Mr Officer in his office, and that

        22       Mr Watson and Mr Ingleby attended.  That was a planned

        23       meeting, was it?

        24       A.   It was.  It followed on from the previous meeting with

        25       Nigel, and, as I explained, which gave me confidence that

        26       he had had a discussion with Murray Rogers about this

        27       issue.  He convened it in his office and Mr Watson and

        28       I attended.  We had a discussion about the implications and

        29       the methodology we were using, and he called up Mr Ingleby

        30       to attend that meeting, which he - at that meeting he asked

        31       myself and Michael to explain the process that we had

        32       decided upon, and sought his approval and opinion about

        33       that.

        34

        35       THE COMMISSIONER:   Q.   Mr Ingleby being the financial

        36       controller?

        37       A.   Correct.

        38

        39       MR AGIUS:   Q.   So did you keep any part of the deal

        40       secret from Mr Ingleby during the course of these

        41       discussions?

        42       A.   No, there would be no need to.

        43

        44       Q.   And so then was it openly said that the proposal was

        45       to use Ronly and shipping companies to pay the US$12 a

        46       tonne to the Iraqi maritime agent in --

        47       A.   Yes.
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         1

         2       Q.   -- Iraq?

         3       A.   Correct.

         4

         5       Q.   During the course of this meeting, did anybody present

         6       raise any issue about whether or not this was proper,

         7       improper, lawful, unlawful?

         8       A.   In the context, if I can answer that, that we were

         9       uncertain about any legality about this matter.  However,

        10       the issue of the process was approved.

        11

        12       Q.   When you say "the issue of the process was approved",

        13       which approval are you referring to?

        14       A.   I am referring to the process of paying through either

        15       the shippers or Ronly.

        16

        17       Q.   Approved by whom?

        18       A.   By Mr Ingleby and Mr Officer.

        19

        20       MR AGIUS:   I see the time, Mr Commissioner.  Is that an

        21       appropriate place to stop?

        22

        23       THE COMMISSIONER:   Do you want to go on for a little

        24       while?

        25

        26       MR AGIUS:   Yes, certainly.

        27

        28       Q.   You go on to say that you discussed this issue with

        29       Mr Laskie, who was then head of the AWB pool?

        30       A.   Correct.  It would have been inappropriate for me not

        31       to have discussed it with the general manager of the pool.

        32

        33       Q.   I wanted to draw your attention to something that you

        34       say in paragraph 31.  You say:

        35

        36            I discussed the issue with Mr Laskie, who

        37            was then head of AWB pool.  I recall

        38            informing him that it was proposed to use

        39            the shipping companies as a method of

        40            paying the money to Alia.

        41

        42       Now, we've yet to come to documentation concerning Alia and

        43       how the name "Alia" came to be known to the AWB.  On the

        44       documents, so far as we have them, that would appear to be

        45       a date in October.  I will come to that with you a little

        46       later.  Can you recall in relation to your conversation

        47       with Mr Laskie, was it after you had learnt of the name and
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         1       role of Alia, or at the time you spoke to Mr Laskie, was

         2       this before you had learnt of Alia?

         3       A.   I apologise, I can't recall that.

         4

         5       Q.   You say you also spoke to Messrs Owen and Aucher about

         6       the mechanism for making the payments, and you refer to an

         7       email that you sent to Mr Hogan.  I wonder if we can go to

         8       that.

         9

        10       MR AGIUS:   Mr Commissioner, I believe the document

        11       AWB.5073.0125 is already an exhibit; is that the case?

        12

        13       THE COMMISSIONER:   I think so.

        14

        15       MR AGIUS:   Confidential exhibits 14C and 45C.

        16

        17       THE COMMISSIONER:   Is there any reason why that should

        18       remain so?

        19

        20       MR AGIUS:   On one view it is very old news, but I wonder

        21       if my learned friend Mr Judd could give some consideration

        22       to that in due course.

        23

        24       THE COMMISSIONER:   I will maintain the confidentiality of

        25       AWB.5073.0125 and 0126 at this stage.

        26

        27       MR JUDD:   We will give consideration to it as quickly as

        28       possible.

        29

        30       THE COMMISSIONER:   Other than the portions which have been

        31       read on to the public transcript.

        32

        33       MR AGIUS:   Q.   You refer to an email that you sent to

        34       Mr Hogan on 30 September 1999, which is AWB.5044.0241.

        35       I wonder if we can bring that up, please.

        36       A.   Sorry, what was that date?

        37

        38       Q.   30 September.

        39       A.   Okay, yes.  I have got that one.

        40

        41       Q.   This is referred to in paragraph 32 of your statement.

        42       You begin by thanking Mr Hogan for stepping into the gap

        43       for you.  I take it you had been planning to go on a

        44       business trip to Iraq but you were unable to go and

        45       Mr Hogan had been requested to take your place; is that

        46       right?

        47       A.   Yes; that's correct.
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         1

         2       Q.   You say in this email that you had spoken to Muz - and

         3       we take that to be Murray Rogers - and given him a

         4       thumbnail sketch of how travelling to Iraq works.  Was that

         5       just a sketch about practical matters?

         6       A.   It was.  If you would like, I could explain that a

         7       little bit further.

         8

         9       Q.   Yes.

        10       A.   Because of the lack of currency in Iraq, the US dollar

        11       was very much sought after.  The process of getting into

        12       Iraq required a 12-hour journey across the desert.  When

        13       you got to the Iraqi border, one of the requirements was

        14       that there be an AIDS test, which was carried out in a

        15       queue with a number of Iraqi truck drivers, which was a

        16       pleasant thought.  A way of avoiding that issue was to pay

        17       US$100.  When you got to the hotel there would be a knock

        18       at the door, a gentleman would arrive and offer you a

        19       fairly old towel, which again you would offer a couple of

        20       dollars for.  A few minutes later there would be another

        21       knock at the door and a gentleman would be offering you a

        22       small bar of used soap.  Again, you would pay a few dollars

        23       for that.  That was the nature of the culture that they

        24       were going into and that's what I was trying to prepare

        25       them for.

        26

        27       Q.   So you gave Mr Rogers practical advice.  During the

        28       course of briefing Mr Rogers at that time, did you brief

        29       him on any further detail concerning the payment of the

        30       US$12 inland transport fee?

        31       A.   I would have told him of the reason for the trip, yes.

        32

        33       Q.   You were setting out for Mr Hogan here some issues.

        34       The first one was that there was an issue of the US$12

        35       inland transport payment that you were required to make

        36       under the new contract.  You were aware that in July three

        37       contracts had been entered, Mr Emons?

        38       A.   Correct, yes.

        39

        40       Q.   This proposed trip was to take place after those

        41       contracts had been entered but before the first shipment in

        42       relation to those contracts had actually arrived at

        43       Umm Qasr?

        44       A.   Correct.

        45

        46       Q.   So, against that background, you wrote this note.  You

        47       go on to say:
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         1

         2            Speaking with Slug --

         3

         4       That's a reference to Mr Owen?

         5       A.   Yes.

         6

         7       Q.

         8            he suggests that the only way we can make

         9            the payment would be either hold the money

        10            in an account in Australia until sanctions

        11            etc are lifted or we can make a payment

        12            into a Jordanian account.  Because of

        13            sanctions we can't do any of this thru an

        14            OECD country.  Alternatively we drop the

        15            USD12 from the contract.  Suggest that you

        16            discuss this with Zuhair.

        17

        18       Those suggestions were made by Mr Owen, were they?

        19       A.   Correct.

        20

        21       Q.   Against the context of "How do you find a way to meet

        22       the Iraqi condition of paying inland transport fee"?

        23       A.   Correct.

        24

        25       Q.   Was there any doubt in your mind at this time that the

        26       inland transport fee was actually going to be paid to the

        27       Iraqis?

        28       A.   No, there was no doubt in my mind that in some form or

        29       other that money was going to be received by an Iraqi.

        30

        31       Q.   So far as the discussion you had with other personnel

        32       at AWB, was that discussion held against that background?

        33       A.   Yes, it was.  If I can explain, we were - to negotiate

        34       a trucking fee, or discharge fee, you would discuss that

        35       with the person who was offering the service.  If Alia, or

        36       any other company who was a trucking company, was the

        37       trucking company that we would negotiate with, then that's

        38       the company we would have negotiated the fee with.  But

        39       this fee was set by the IGB.

        40

        41       Q.   Up until this time, 30 September 1999, you had had no

        42       indication from the IGB as to how it would be that you

        43       would pay this fee?

        44       A.   Correct.

        45

        46       Q.   Was that why, within AWB, you and others set about

        47       thinking of a method of payment?
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         1       A.   Correct.

         2

         3       MR AGIUS:  I will tender that document, Mr Commissioner.

         4

         5       THE COMMISSIONER:   Yes.

         6

         7       EXHIBIT #98 EMAIL FROM MARK EMONS TO DOMINIC HOGAN,

         8       DATED 30/9/1999, BARCODED AWB.5044.0241

         9

        10       MR AGIUS:   Q.   I want to try and stay in chronology as

        11       best I can.  There is a document that I want to take you to

        12       in that regard, Mr Emons, if I may.  Could we put up what

        13       is part of confidential exhibit 1, barcoded MAE.0002.0037.

        14       Mr Emons, this is an email which appears to follow on from

        15       the earlier email we saw from Mr Hogan on 24 June 1999.

        16       A.   Mmm-hmm.

        17

        18       Q.   One of the recipients of that earlier email of

        19       Mr Hogan's was Mr Watson?

        20       A.   Correct.

        21

        22       Q.   We have here what appears to be a reply from

        23       Mr Watson, indicating that he would discuss the US$12

        24       payment with you upon your return to find a suitable

        25       method.  I take it Mr Watson had that discussion with you?

        26       A.   He did.

        27

        28       MR AGIUS:   I tender that and ask that it be marked as a

        29       public exhibit.

        30

        31       THE WITNESS:   Can I elaborate on that document?

        32

        33       MR AGIUS:   Yes.

        34

        35       EXHIBIT #99 EMAIL BARCODED MAE.0002.0037 FOLLOWING ON FROM

        36       EARLIER EMAIL FROM MR HOGAN DATED 24/6/1999

        37

        38       THE WITNESS:   At that stage our concern was us being

        39       responsible for the tonnage unloading from the vessel being

        40       delivered to the governorates somewhere in Iraq over which

        41       we would have no control or knowledge, and it was

        42       impractical or illogical for us to be able to do that.

        43       Once we clearly understood that this was a fee for

        44       discharge and loading of trucks, without responsibility of

        45       tonnage being delivered to the governorates, then the issue

        46       was resolved.

        47
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         1       THE COMMISSIONER:   Q.   There would thus be no insurance

         2       problem in those circumstances?

         3       A.   Exactly.

         4

         5       MR AGIUS:   Q.   There was, may I take it, then, real

         6       concern as to whether the AWB was going to be contractually

         7       liable for the actual cartage of the wheat from Umm Qasr to

         8       wherever it had to go within Iraq?

         9       A.   I mean, it is illogical; if you have no control over

        10       the trucks, how could you be contractually responsible for

        11       that?

        12

        13       Q.   I take you, staying in the chronology, to another

        14       document which was part of confidential exhibit 1.  This is

        15       an email from yourself to Mr Hogan, barcoded MAE.0002.0038.

        16       At the top of the page there is an email from you on the

        17       28th saying "Nice one Dom!", and then we see that that

        18       seems to have been in response to Mr Hogan having forwarded

        19       an email to a number of others, including yourself, which

        20       email appears to address what we now know to be a tender

        21       for the July contracts.  Can I take you to item 10, which

        22       is on page 0039, about two-thirds of the way down the page.

        23       Mr Hogan has written:

        24

        25            Item 10.

        26            Our price has to include land transport

        27            costs of USD12 per tonne.  Why??? and how

        28            do we pay land transport company when all

        29            Iraqi funds frozen???

        30

        31       And then there is a bold italic:

        32

        33            The USD12.00 will be added on to CIF

        34            price - so no skin off our nose - however

        35            we need to find a way to implement the

        36            payments as Iraq a/c's frozen.  Discretion

        37            is required here.

        38

        39       Is that bold italicised comment Mr Hogan's comment?

        40       A.   Well, it would indicate that it is, but I cannot be

        41       sure about that.

        42

        43       MR AGIUS:   I tender that as a public exhibit.

        44

        45       MR JUDD:   Commissioner, could we ask that the names of the

        46       ships and the tonnages remain confidential?  Otherwise we

        47       would have a difficulty with the --
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         1

         2       MR AGIUS:   Can we prepare an edited copy which removes the

         3       names of the ships and tonnages.

         4

         5       THE COMMISSIONER:   Yes.  I shall mark it exhibit 100.  It

         6       is only to be published excluding the ships' names and

         7       tonnages and a substitute copy will be provided for the

         8       exhibit.

         9

        10       EXHIBIT #100 EMAIL FROM MR EMONS TO MR HOGAN, BARCODED

        11       MAE.0002.0038 DATED 28/6/1999

        12

        13       MR JUDD:   Commissioner, you asked a few moments ago about

        14       a previous email - I think you described it as "old

        15       information".  That was an email from Mr Hogan again.  It

        16       is dated 24 June.  It is from Mr Hogan to Mr Emons and

        17       others.  We have looked at that and, indeed, whatever might

        18       be contained in there by way of information about the ships

        19       and the price make-up is old, in terms of sustaining

        20       confidentiality.

        21

        22       MR AGIUS:   Q.   Can I take you to another document, which

        23       is an electronic message sent to the Grain Board of Iraq

        24       from AWB Limited.  It is barcoded AWB.0058.0450.  This is

        25       entitled "Offer of Australian wheat" and it is directed to

        26       Zuhair.  It indicates an offer on a particular basis; do

        27       you see that, Mr Emons?

        28       A.   Yes, I do.

        29

        30       Q.   If we go to the next page, about a third of the way

        31       down you will see a sentence beginning "The cargo will be

        32       discharged free into truck to all silos"?

        33       A.   Yes.

        34

        35       Q.   Working on through that paragraph, the last two lines

        36       read:

        37

        38            The discharge cost will be a maximum of

        39            USD12.00 and shall be paid by seller's to

        40            the nominated maritime agents in Iraq.

        41

        42       What the inquiry has discovered is that indeed the July

        43       contracts that were entered - and there were three of

        44       them - include a term which replicates those last two

        45       lines; in other words, discharge costs, as opposed to

        46       inland transport fee or trucking fee.  That's the first

        47       matter I draw to your attention.  The next one, "will be a
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         1       maximum of US$12" rather than a fixed rate of US$12.  When

         2       you had discussed this in person with Zuhair, had he spoken

         3       of this as a discharge cost with a maximum of US$12, I take

         4       it, per tonne, or had he spoken of it as a trucking fee or

         5       an inland transport cost as a fixed rate of US$12?

         6       A.   Zuhair had discussed it with me in the terms of a

         7       discharge and trucking fee, and I had added, on the offer,

         8       a term "a maximum of".  Zuhair had said it would be a cost

         9       of $12, and I had included the word "maximum" myself.

        10

        11       Q.   Did you call it a discharge cost and not include the

        12       words "trucking fee"?

        13       A.   He had referred to it as a discharge and trucking fee.

        14       Depending on the companies which traded with Iraq, some had

        15       in their contracts "discharge fee", some had "trucking

        16       fee".  I  now have this knowledge from the fact that I was

        17       looking at contracts that some of the other companies had

        18       entered into from Russia, et cetera.

        19

        20       Q.   So the words "discharge cost" were your choice, as a

        21       summary of what he had said to you?

        22       A.   Yes.

        23

        24       Q.   And why did you say "will be a maximum of US$12"

        25       rather than "will be US$12"?

        26       A.   Just a methodology of trying to cap any further

        27       increases that may have occurred.

        28

        29       Q.   So to underline a locking in of the $12?

        30       A.   Trying to do so, yes.

        31

        32       Q.   If we go to the next page, 0452, we see that, indeed,

        33       this communication is signed off by yourself?

        34       A.   Yes; that's correct.

        35

        36       MR AGIUS:   That is part of confidential exhibit 1.

        37       I tender it as a public exhibit, Mr Commissioner.

        38

        39       THE COMMISSIONER:   Will you look at that overnight,

        40       Mr Judd?

        41

        42       MR JUDD:   Yes.

        43

        44       THE COMMISSIONER:   I shall mark it as public exhibit 101,

        45       but it is not to be published prior to tomorrow morning any

        46       portion other than that which has been read on to the

        47       public transcript.
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         1

         2       EXHIBIT #101 TELEFAX BARCODED AWB.0058.0450

         3

         4       THE COMMISSIONER:   I will stop at 4.30, Mr Agius, or

         5       thereabouts.

         6

         7       MR AGIUS:   Q.   The next document in the chronology that

         8       I am working from is a series of emails which commences on

         9       25 May and ends on 29 June 1999.  Could we bring up,

        10       please, AWB.5056.0343.  This chain of emails commences at

        11       the bottom of the first page with an email from yourself to

        12       Ms Gatto and copied to a number of other AWB employees.  It

        13       appears to be a cut and paste of a message that you had

        14       sent to Zuhair.

        15       A.   Could I have the Zuhair part brought up, please?

        16

        17       Q.   Could we go to the next page, 0344.

        18       A.   Mmm-hmm.

        19

        20       Q.   If I just ask you about the sixth numbered

        21       paragraph on that last page --

        22       A.   Yes.

        23

        24       Q.   -- so that we can understand the context of it,

        25       clearly above it you were looking forward to discussions of

        26       the new contract, and that's the one that you have told us

        27       about, but in point 6 you say:

        28

        29            Discussions in New York with the UN proved

        30            to be very difficult.  They denied problems

        31            with the delay in payment or with the

        32            tonnage shortages that we have experienced.

        33            I will brief you fully when we next meet.

        34

        35       I take it the discussions with the UN, at that stage, were

        36       discussions that AWB personnel had had concerning payments

        37       associated with the last phase?

        38       A.   Correct.

        39

        40       Q.   Those discussions did not relate to inland transport

        41       or trucking fees or discharge fees?

        42       A.   Would you like me to elaborate a little bit?

        43

        44       Q.   Is the answer that they did not relate to --

        45       A.   Correct.

        46

        47       Q.   -- trucking fees or transport fees?
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         1       A.   No, they didn't relate to trucking fees.

         2

         3       Q.   I'm not sure that we need to go into the detail as to

         4       what it was that they did relate to, Mr Emons, but if it

         5       becomes relevant to anything else I ask you, please feel

         6       free to include it.  If we follow this email train back, we

         7       need to go back to the first page, 0343.  Mr Hart seems to

         8       be writing to you about a proposed program in Baghdad?

         9       A.   Correct.

        10

        11       Q.   Which was to be part educational; is that right?

        12       A.   It was designed to be a technical program to educate

        13       and bring up to speed grain technicians based in Iraq.

        14

        15       Q.   Then at the top of the page - we have now moved from

        16       25 May to 29 June 1999 - that's an email in reply, or at

        17       least in response to Mr Hart, Messrs Bunn and Matheson.

        18       Were you there foreshadowing the trip to Iraq that you were

        19       not able, eventually, to attend, and that Mr Hogan replaced

        20       you on?

        21       A.   Yes.

        22

        23       Q.   And that speaks of Mr Flugge being in town to open the

        24       seminar, which was planned to take place on that trip?

        25       A.   That's correct.

        26

        27       MR AGIUS:   I tender those two pages, commencing

        28       AWB.5056.0343 to 0344 as a public exhibit, Mr Commissioner.

        29

        30       THE COMMISSIONER:   That will be exhibit 102.

        31

        32       EXHIBIT #102 TWO-PAGE EMAIL, BARCODED AWB.5056.0343-0344

        33

        34       THE COMMISSIONER:   Is that a convenient time, Mr Agius?

        35

        36       MR AGIUS:   Yes, thank you, Commissioner.

        37

        38       THE COMMISSIONER:   I will adjourn until 10am.

        39

        40       AT 4.30PM THE HEARING WAS ADJOURNED TO

        41       FRIDAY, 3 FEBRUARY 2006 AT 10AM

        42

        43

        44

        45

        46

        47
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