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         1       MR LIVERMORE:   Commissioner, just before Mr Agius

         2       commences his examination, I had the opportunity last

         3       night, sir, to read the transcript of what occurred in the

         4       morning whilst we were on our way here, in particular, the

         5       comments made by you, sir, that you had been told something

         6       to the effect that Ms Peavey, in regard to the Emons email,

         7       part of exhibit 1347, had effectively reviewed it and

         8       determined that it was not relevant to the proceeding and

         9       was, therefore, not produced.  You invited correction of

        10       that information, and I was unable to correct it at the

        11       time because I wasn't here, but I do now correct it.  There

        12       is nothing to suggest that Ms Peavey took such a decision,

        13       and, on our inquiries, it's to the contrary:  she didn't

        14       take such a decision.  I understand that my learned friend,

        15       having conducted investigations, is in a similar position

        16       on that issue, and it was an important one and got a lot of

        17       media coverage yesterday and in the papers today, and that

        18       should be put on the record, sir.

        19

        20       THE COMMISSIONER:   What I said yesterday was based on what

        21       I was told that counsel assisting me had been informed by

        22       the legal advisers for AWB.

        23

        24       MR LIVERMORE:   I understand that, sir.  Further, just to

        25       complete the picture, we, as Ms Peavey's lawyers, have had

        26       nothing to do with the production of the company's

        27       documents in relation to Ms Peavey to the Commission.  The

        28       first we heard of exhibit 1347 was when it was emailed to

        29       us at 9.52am yesterday.  The first we heard of the

        30       production of the three folders of documents, or the

        31       existence of those documents, was when Mr Owbridge

        32       contacted us and asked us to call in to AWB Melbourne to

        33       collect the original files on our way up here, which was

        34       what we did and that's why those original files had my

        35       stickers on them from the plane ride up here.

        36

        37       THE COMMISSIONER:   My concern was that I had been informed

        38       that Ms Peavey had been put in charge of aspects of

        39       production of documents to this inquiry.

        40

        41       MR LIVERMORE:   She did have a role in that production, and

        42       I understand that will be explained in due course, but that

        43       role did not extend to a review of all or part of

        44       exhibit 1347 and the determination that it was not

        45       relevant, sir.

        46

        47            Just finally, for assistance, we've made inquiries -
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         1       I think my learned friend Mr Judd has as well - in relation

         2       to that Emons email.  Our information is that, in relation

         3       to Mr Emons, 7 and 8 March 2000, when his emails were being

         4       searched - his email set for those dates was completely

         5       empty, it had been wiped, and there was no way to recover

         6       any information.  So that explains the question that was

         7       put yesterday about why that email didn't turn up in the

         8       electronic search or emails using the key words which

         9       obviously appear in that document.

        10

        11       THE COMMISSIONER:   I'm not sure it does but, anyway,

        12       I hear what you say.

        13

        14       MR LIVERMORE:   It didn't exist in electronic --

        15

        16       THE COMMISSIONER:   My understanding was that they took

        17       back-ups every month and that they were restored.  In any

        18       event, no doubt that will all be explained in the statutory

        19       declaration I get.

        20

        21       MR LIVERMORE:   Thank you, sir.

        22

        23       MR JUDD:   Commissioner, can I perhaps add this:  the

        24       instructions that we have received - and we will in the

        25       statutory declaration confirm these instructions - are that

        26       the particular files that were produced in copy form

        27       yesterday, the three volumes, are copies of the files that

        28       were produced in original form to counsel assisting, but

        29       for a chartering file, which was the fourth file which

        30       contains, it would seem, no documents of any consequence;

        31       it is purely a chartering file.

        32

        33            The legal files, which are the pertinent ones, were

        34       recovered, we are instructed, from archives in response to

        35       an inquiry by Mr Mitchell following the production of

        36       recent material to the Commission and, as I explained

        37       yesterday, he had observed a gap in the material, made an

        38       inquiry, and from archives was produced the Amarantos legal

        39       file which was then sent to my instructing solicitors about

        40       a week ago.

        41

        42            It was plainly open to conclude, having regard to the

        43       matter of the documents which were before the Federal Court

        44       for which claim had been made, that somebody had reviewed

        45       that file to withdraw from it those documents, the letters

        46       from Phillips Fox, that were part of the privileged

        47       material in the Federal Court.  It now seems, however, that
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         1       those versions that were before the Federal Court were in

         2       fact the product of email searches and not the hard copy

         3       file.  That explains the otherwise apparent anomaly between

         4       the existence of those three documents in the Federal Court

         5       and the fact that the Amarantos file was only recently

         6       procured from archives.  Of course, it doesn't provide

         7       overall a satisfactory explanation as to why it was that

         8       this file wasn't obtained earlier, but --

         9

        10       THE COMMISSIONER:   It doesn't provide any explanation at

        11       all as to how this came about a week ago.

        12

        13       MR JUDD:   Commissioner, what we are endeavouring to do is

        14       to provide the Commission with assistance to explain why

        15       the events have unfolded in the way in which they have.

        16

        17       THE COMMISSIONER:   Yes, I understand that.

        18

        19       MR JUDD:   Those facts that I have set out now will be

        20       included in a statutory declaration.  As far as the email

        21       position is concerned --

        22

        23       THE COMMISSIONER:   Mr Judd, does that mean that it was

        24       only a week ago that somebody went to archives to see what

        25       documents might be in the archives that might be relevant

        26       to this Commission?

        27

        28       MR JUDD:   Certainly not.  If the Commission will recall --

        29

        30       THE COMMISSIONER:   If they went to archives before that,

        31       why didn't they get this file?

        32

        33       MR JUDD:   If I can come to that in a moment.  You will

        34       recall, Commissioner, that in a statutory declaration of

        35       Ms Gillingham she explained in some detail the process by

        36       which archives were searched and documents, boxes, hundreds

        37       and hundreds of boxes were withdrawn from archives and

        38       searched.  It would appear that the file marked "Amarantos"

        39       did not attract attention as one which was appropriate to

        40       remove from archives until a specific request was made by

        41       Mr Mitchell for it because, from correspondence that had

        42       been produced, it seemed to him that the file that was

        43       otherwise concerned with a shipping dispute may contain

        44       relevant material.  So it was a product of his inquiry and

        45       his connection of one fact to another that led to the

        46       identification of the file identified simply as "Amarantos"

        47       being removed.
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         1

         2            That, of course, is regrettable, but the fact is that

         3       somebody has directed attention to it, albeit very late in

         4       the piece, and the material has been produced to the

         5       Commission.  So it can't be inferred, in our submission,

         6       that there has been any attempt to prevent the Commission

         7       from having this material.

         8

         9            AWB may well be criticised for overlooking the

        10       Amarantos file as one that was originally one that should

        11       have been inspected in full.  We accept such criticism.

        12       But as far as the process is concerned to procure it once

        13       it was identified as a relevant file by my instructors,

        14       that was done, in our submission, with reasonable speed and

        15       quite properly.

        16

        17            I have only a couple of questions to ask of Ms Peavey

        18       at the appropriate time.  That is perhaps all I should say

        19       at this point.

        20

        21       THE COMMISSIONER:   Thank you.  Mr Livermore, do you wish

        22       to ask your client any questions?

        23

        24       MR LIVERMORE:   No, sir.

        25

        26       THE COMMISSIONER:   Yes, Mr Judd?

        27

        28       MR AGIUS:   I am sorry, just before my friend continues,

        29       there was one matter that was left unresolved yesterday

        30       afternoon.

        31

        32       THE COMMISSIONER:   Yes.

        33

        34       <ROSEMARY VERONICA PEAVEY, on former oath:        [10.16am]

        35

        36       <EXAMINATION BY MR AGIUS CONTINUING:

        37

        38       MR AGIUS:   Q.   Ms Peavey, you had said during the course

        39       of your evidence that you had seen the files yesterday

        40       morning and on them you had seen some note on this question

        41       of you being told that the AWB contracts were UN approved,

        42       and I asked you:

        43

        44            Who told you that?

        45

        46       And you said:

        47
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         1            Well, it would have been either Peter Jones

         2            or Michael Long.

         3

         4       I asked you:

         5

         6            And in what context were you told that?

         7

         8       You said:

         9

        10            I seem to recall some file notes on the

        11            legal file that I looked at this morning

        12            that seem to indicate that I was told that.

        13

        14       I asked you:

        15

        16            But in what context?

        17

        18       You said you couldn't recall and you couldn't remember.

        19       You were kind enough yesterday to look through the files

        20       and you turned up a document; is that right?

        21       A.   That's correct.

        22

        23       Q.   Was the document that you turned up an email, or a

        24       copy of an email?  Could we bring up, please,

        25       AWB.9000.0143.  It is part of exhibit 1316.  I draw your

        26       attention to the fourth paragraph in that email.  Is that

        27       what you were referring to?

        28       A.   I believe so.

        29

        30       Q.   So it wasn't a file note of any conversation between

        31       you and Mr Jones or you and Mr Long about the issue, but,

        32       rather, his statement in this email to Ronly confirming

        33       that each sale contract that had been shipped under the

        34       contract of affreightment had received UN approval?

        35       A.   I can't recall whether I was told that by Mr Jones or

        36       not, but when I reviewed the file yesterday morning I saw

        37       that email.

        38

        39       Q.   So you have not found any reference in the file to any

        40       conversation that you had with either Mr Jones or Mr Long

        41       dealing with the substance of Mr Bali's statement that

        42       various personnel at AWB knew all about the arrangement

        43       between AWB and Ronly?

        44       A.   No, I don't believe so.

        45

        46       MR AGIUS:   Thank you.

        47
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         1       <EXAMINATION BY MR JUDD:

         2

         3       MR JUDD:   Q.   Ms Peavey, you are aware, are you, that the

         4       Commission requires verification of compliance with the

         5       notices that have issued to AWB for production of

         6       documents?

         7       A.   Yes.

         8

         9       Q.   I understand from the statutory declaration of

        10       Ms Gillingham, and indeed your evidence yesterday, that

        11       until recent time you were the person, subject to

        12       Ms Gillingham's supervision, primarily concerned with

        13       document production at AWB?

        14       A.   Yes, I was assisting Ms Gillingham.

        15

        16       Q.   When did that position change?

        17       A.   About a week before I received a notice to appear

        18       before the Commission.

        19

        20       Q.   Did someone take over your responsibility?

        21       A.   Not at that particular point in time, but when further

        22       notices to produce were issued to AWB Siew Boon Lou was

        23       assisting in gathering that information.

        24

        25       Q.   From the point at which those recent notices - for the

        26       record, I think they are 48 and --

        27       A.   59 and 50.

        28

        29       Q.   Documents 48, 49 and 50, I believe they are - were

        30       those notices issued --

        31

        32       THE COMMISSIONER:   I think they couldn't be 48; I think

        33       that was one, was it not, which you said was not a valid

        34       notice, you were arguing in the Federal Court.  We had to

        35       issue a 48A.

        36

        37       MR JUDD:   Correct.

        38

        39       Q.   Since the issue of notice 48A, has Ms Lou had

        40       responsibility for compliance with that notice?

        41       A.   Yes.

        42

        43       Q.   Is she a lawyer engaged in the employ of AWB?

        44       A.   Yes, she is.

        45

        46       Q.   Is she still engaged by AWB?

        47       A.   Yes.
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         1

         2       Q.   You have heard what has been put by your counsel and

         3       by me this morning to the Commissioner as to the

         4       circumstances in which the legal file came to be obtained

         5       from archives.  Does that conform with your knowledge of

         6       those circumstances?

         7       A.   I made some inquiries this morning --

         8

         9       THE COMMISSIONER:   Just a moment, please.  I thought you

        10       said this lady was not in charge of this aspect of it for a

        11       period of some months now.

        12

        13       MR JUDD:   Correct.  I was merely going to confirm --

        14

        15       THE COMMISSIONER:   Why is she giving evidence about what

        16       happened 10 days ago.

        17

        18       MR JUDD:   I was going to confirm that the information came

        19       from Ms Lou, and then I was going to explain that the

        20       statutory declaration would come from Ms Lou.  Perhaps I

        21       can simply state that without the need to have the witness

        22       endorse it.

        23

        24       THE COMMISSIONER:   Yes.

        25

        26       MR JUDD:   Thank you.

        27

        28       THE COMMISSIONER:   Does anybody else wish to ask this

        29       witness any questions?

        30

        31       MR FORREST:   No, sir.

        32

        33       THE COMMISSIONER:   Mr Agius?

        34

        35       MR AGIUS:   Yes, just one matter.

        36

        37       <EXAMINATION BY MR AGIUS:

        38

        39       MR AGIUS:   Q.   Yesterday, when I was asking you about

        40       this, I asked you this at T7552, and here I was speaking of

        41       the email from Mr Emons to Ronly:

        42

        43            Can you say why it was that it wasn't

        44            picked up on the physical search, given

        45            that the fax of 16 August and the attached

        46            documents all appear to have been printed

        47            off, and some of them bear your
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         1            handwriting?

         2

         3       You answered:

         4

         5            Yes, I see that.  My understanding is that

         6            all hard copy files relating to -

         7            particularly deliveries of wheat to Iraq

         8            have been filed to the Commission.

         9            Q.   Yes, but these documents weren't, and

        10            I am asking you can you explain why it was

        11            that these documents, which we spent so

        12            much time on today, were not picked up

        13            during the course of the physical search

        14            for hard copy documents at AWB?

        15

        16       Your answer was:

        17

        18            A.   I can't explain that, no.

        19

        20       Is that still your answer?

        21       A.   I've made some further inquiries this morning about

        22       why file number 3, which is the legal file, hadn't been

        23       picked up some time ago, and the reason --

        24

        25       Q.   From whom did you make those inquiries?

        26       A.   Sorry?

        27

        28       Q.   From whom did you make those inquiries?

        29       A.   My executive assistant back at AWB, and --

        30

        31       Q.   Who is that?

        32       A.   Beth Simm.

        33

        34       Q.   What did you ask her?

        35       A.   I asked her to check the legal database for the

        36       description of that particular file, and she told me that

        37       there was no description - the description did not

        38       incorporate the terms "Iraq" or "trucking fee", which --

        39

        40       Q.   Did it incorporate the word "Amarantos"?

        41       A.   Yes, it had "Amarantos", and it basically described

        42       that file as a demurrage claim in relation to the collision

        43       of the vessel with the Wallaroo wharf.

        44

        45       Q.   That's the subject matter about which you settled a

        46       letter for Michael Long to send to Nori Bali in September

        47       of 2002; is that right?
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         1       A.   I would need to see that letter again, I'm afraid.

         2

         3       Q.   What else were you told by your assistant?

         4       A.   There were some case notes on the database, but none

         5       of them mentioned the word "Iraq" or "trucking fee".  So

         6       I expect, Mr Agius, that that's one of the reasons why the

         7       legal file - the one that is noted as number 3 - was not

         8       picked up as being relevant.

         9

        10       Q.   You said yesterday, when I asked you, "If you can't

        11       explain that, who can?", "I think you would have to ask the

        12       company's lawyers why that is the case."  You identified

        13       them as being ABL.  I said:

        14

        15            Why do you say that?

        16

        17       You said:

        18

        19            Well, because AWB have been putting

        20            together all the relevant documents.  In

        21            terms of my involvement up until a few

        22            months ago, we went through a very vigorous

        23            process of locating millions of emails and

        24            many, many hard copy files, and producing

        25            those to ABL, where relevant.

        26

        27       Do you say that these files were produced to ABL?

        28       A.   I understand the file 264, which we handed over to you

        29       yesterday, was provided to ABL, but not the file that's

        30       marked number 3.

        31

        32       Q.   The file that you have just described, which was

        33       handed over to ABL - which file is that, of the ones that

        34       were produced yesterday?

        35       A.   I believe it is that one that you have.

        36

        37       Q.   This is the file marked HCD.0101.0003.0001; is that

        38       right?

        39       A.   What number does it have at the front?

        40

        41       Q.   I will just pass it back to you.  Is that the file

        42       that you say was produced to ABL?

        43       A.   I believe so.

        44

        45       Q.   When was that file produced to ABL?

        46       A.   I'm told this morning that it went under a covering

        47       letter dated some time in February 2006.
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         1

         2       Q.   Who told you that?

         3       A.   Beth Simm.

         4

         5       Q.   Did she read from the covering letter?

         6       A.   She told me that number 264, Amarantos file, had been

         7       sent to ABL.

         8

         9       THE COMMISSIONER:   Q.   In February 2006?

        10       A.   Yes.

        11

        12       MR AGIUS:   Q.   So one Amarantos file went to ABL

        13       in February 2006?

        14       A.   Yes.

        15

        16       Q.   Why didn't the relevant Amarantos file go to ABL with

        17       the other Amarantos file in February 2006?

        18       A.   Because I believe this number 264 is actually the

        19       chartering file, and it normally wouldn't be sitting with

        20       the legal file.  The legal file was kept separately within

        21       the legal division and would have been archived in legal

        22       archives.  Even though all four files have been handed up

        23       to you yesterday as a bundle, they are actually two

        24       separate files, which is why they've got two separate

        25       numbers.

        26

        27       Q.   I just don't understand how it could be that one

        28       Amarantos file might come within the purview of a search

        29       and be thought to be relevant enough to be given to ABL

        30       in February of this year, whereas other Amarantos files did

        31       not come within the purview of a search and were not

        32       thought to be relevant enough to go to ABL.  Can you throw

        33       any light on that interesting conundrum?

        34       A.   Well, AWB - I think Jill Gillingham mentions this in

        35       her statement, but AWB doesn't have a central filing system

        36       as such, each division has their own filing system, and

        37       I believe the file that I have here, 264, was sitting with

        38       all the other chartering and shipping files that had been

        39       collected in relation to all the vessels that had gone to

        40       Iraq during the Oil-for-Food Program, which is why it had

        41       been sent to ABL earlier in the year.

        42

        43       Q.   Well, why weren't the other Amarantos files, given

        44       that the Amarantos was involved in a collision with a berth

        45       at a time that it was meant to be delivering wheat to Iraq,

        46       sent to ABL?

        47       A.   Because in the legal database it is not described as a
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         1       vessel - well, there was nothing in the description to

         2       indicate that it related to an Iraqi cargo.

         3

         4       Q.   So nobody bothered to look at the files themselves; is

         5       that what you say?

         6       A.   Well, I think what has happened is it has never been

         7       removed from archives and reviewed.

         8

         9       Q.   So is the answer to my question yes - nobody bothered

        10       to look at the files themselves?

        11       A.   I don't think it is that nobody bothered; I just don't

        12       think that --

        13

        14       Q.   Anybody did?

        15       A.   That's correct.

        16

        17       Q.   So does that mean that the efficacy of the searches

        18       that have been conducted by AWB depends upon the title of

        19       the file as the file is recorded in the business system of

        20       AWB?

        21       A.   You would have to look at the description of the

        22       actual file.

        23

        24       Q.   So is the answer to my question, again, "yes"?

        25       A.   Well, the title and the description.

        26

        27       Q.   That's hardly satisfactory, is it, Ms Peavey?  What if

        28       some clerk has misdescribed the file or hasn't sought in

        29       their description to capture the whole of the nature of the

        30       file, as clearly, on the best view, has occurred in this

        31       case:  what about in those circumstances?

        32       A.   Well, I can't comment, Mr Agius.

        33

        34       Q.   Is that because the only comment you can make is that

        35       the search would be inadequate?

        36       A.   No, I believe that we've conducted a very thorough

        37       search.

        38

        39       Q.   You think the search was adequate, do you?

        40       A.   Well, this is just an unfortunate occurrence with the

        41       Amarantos file not being searched.

        42

        43       Q.   A coincidence that a document that you described as

        44       "critical" was unfortunately not discovered?

        45       A.   I had nothing to do with the actual review of that -

        46       those files.

        47
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         1       Q.   Do you believe the search was adequate?

         2       A.   Yes, I do.

         3

         4       Q.   How can you say that --

         5       A.   Because we undertook --

         6

         7       Q.   -- when documents relating to trucking fees and the

         8       arrangement with Ronly existed in hard copy, bore your

         9       handwriting, had been known to Ms Lyons, had been sent to

        10       AWB's solicitors on at least two occasions, and they were

        11       not produced to this inquiry?  How can you say, against

        12       that background, that the search conducted by AWB was

        13       adequate?

        14       A.   We conducted a very wide search of many, many archive

        15       boxes - about 450, 500 boxes of archives - and, as

        16       I mentioned yesterday, we restored millions of emails.  I

        17       can't explain why this file has been missed.

        18

        19       Q.   That answer says nothing about the adequacy of the

        20       search.  It may say something about the scope; it says

        21       nothing at all about the adequacy.  How can you say that

        22       the search was adequate in the circumstances that I have

        23       outlined to you?

        24       A.   Well, I can't - there is nothing further I can say

        25       about it.

        26

        27       Q.   You can't describe the search as adequate, can you?

        28       A.   Well, as I said, I can't - there's nothing further I

        29       can say about it.

        30

        31       MR AGIUS:   Thank you.  That's the further examination.

        32

        33       MR JUDD:   Commissioner, in conformity with the

        34       understanding we had yesterday, might we ask for the files

        35       that are of no interest to the Commission to be returned -

        36       the original files?  I think that includes the file 264,

        37       which was the irrelevant chartering file, if I can so

        38       describe it.  We don't want these matters to be overlooked,

        39       and I don't expect that counsel assisting will overlook

        40       them, but this is plainly a file that doesn't bear upon any

        41       issue here, except because it exists and was said to be one

        42       that was sent through to ABL, but it is plainly irrelevant

        43       and should be returned.

        44

        45       THE COMMISSIONER:   I have no desire to keep files which

        46       are of no interest to the inquiry, subject to whatever

        47       obligations I have in relation to the Commonwealth Archives
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         1       legislation.  All the material from this inquiry ultimately

         2       gets archived.

         3

         4       MR JUDD:   Yes.

         5

         6       THE COMMISSIONER:   If it has been received as a

         7       confidential exhibit, I suspect it is going to have to be

         8       included in that.  Subject to that, I have no objection to

         9       it being returned to you, Mr Judd.

        10

        11       MR LIVERMORE:   Might the witness be excused, sir?

        12

        13       THE COMMISSIONER:   Yes.  Thank you, Ms Peavey.  You are

        14       excused.

        15

        16       <THE WITNESS WITHDREW

        17

        18       MR ABBOTT:   Commissioner, before the next witness is

        19       called, regrettably, I have to leave during the course of

        20       the morning due to flight congestion out of Sydney to

        21       Adelaide.  That means that I will not be available to

        22       assist the Commission in the course of today, but my junior

        23       will be here.  I am concerned, Commissioner, that we have

        24       heard nothing from you - or perhaps, more appropriately,

        25       from counsel assisting - as to the quantum of natural

        26       justice that you will be affording to my six clients in

        27       relation to your final report.  It may be that you,

        28       Commissioner, were going to say something about it today,

        29       this being, as I understand it, the last day on which

        30       evidence is to be taken by you.  I may be wrong in that

        31       surmise, but that's what we've been told.

        32

        33            I therefore ask, Commissioner, that we be at least

        34       told by the close of today as to how long we will be given

        35       to consider your preliminary views.

        36

        37       THE COMMISSIONER:   You will not have any of my preliminary

        38       views, but submissions from counsel assisting me.

        39

        40       MR ABBOTT:   Well, submissions from counsel assisting,

        41       I would ask that we have at least four weeks to respond.

        42

        43       THE COMMISSIONER:   There is no prospect of that.

        44

        45       MR ABBOTT:   Well, Commissioner, it will be necessary for

        46       me - and I know for other counsel and instructing

        47       solicitors - to take instructions in relation to those
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         1       submissions from a number of people.  It is a matter that

         2       will require a great deal of work and I am concerned that

         3       the time will not be adequate or sufficient for us to

         4       properly attend to written submissions, particularly when,

         5       as I understand it, there will be no opportunity for oral

         6       submissions.  Accordingly, our written submissions will

         7       have to be the extent of what we say to you about whatever

         8       is said about our respective clients.

         9

        10       THE COMMISSIONER:   Mr Abbott, these are matters which will

        11       be addressed at the close of hearing today, in the event

        12       that we do finish today.  I am sorry you won't be here, but

        13       I don't propose to have proceedings interrupted because of

        14       that reason.

        15

        16       MR ABBOTT:   Can I ask, sir, is it intended that the

        17       Commission sit on after today?

        18

        19       THE COMMISSIONER:   It depends on what happens today.

        20

        21       MR ABBOTT:   Thank you.

        22

        23       THE COMMISSIONER:   Yes, Mr Agius.

        24

        25       MR AGIUS:   If it is convenient, Mr Commissioner, I will

        26       call Mr Flugge.

        27

        28       <TREVOR JAMES FLUGGE, on former oath:        [10.37am]

        29

        30       <EXAMINATION BY MR AGIUS:

        31

        32       THE COMMISSIONER:   Mr Flugge, you are on your former oath?

        33       A.   Yes.

        34

        35       MR AGIUS:   Q.   Mr Flugge, for the record, would you state

        36       your full name again for the record, please?

        37       A.   Trevor James Flugge.

        38

        39       Q.   Mr Flugge, in 1999 and early 2000 how well did you

        40       know the principals of Ronly?

        41       A.   I had met them on some occasions.  The occasions that

        42       I recall they were generally social occasions.  I don't

        43       remember any formal meetings, or anything of that nature.

        44

        45       Q.   Had you met Mr Nori Bali?

        46       A.   Yes.

        47
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         1       Q.   And Mr Erol Yahya?

         2       A.   Yes.

         3

         4       Q.   Had you met them before 1999?

         5       A.   I can't say.  It's possible in 1998.  I met them

         6       initially in relation to business that AWB was doing in

         7       Turkey - this was new business, and in some ways quite

         8       unique, in that it was the first time that we had been able

         9       to do business in the Mediterranean for many years, and so

        10       it was - you know, it was a new venture.

        11

        12       Q.   When was that?

        13       A.   Well, I'm testing my memory and I shouldn't be held

        14       accountable for the exact dates, but I believe that was

        15       occurring in about '97/'98, that period.

        16

        17       Q.   And so you saw them from time to time from that period

        18       on up until, say, mid 2000?

        19       A.   When you say I saw them, I believe that certainly

        20       I attended the International Grains Council conference each

        21       year - I believe I was there in '97, '98, '99 at least -

        22       and I believe on those occasions that I would have seen -

        23       probably seen them, and I know I did, because we recorded

        24       at least a couple of dinners that were held, social

        25       functions that were held.  So, yes, I would have seen them.

        26

        27       Q.   Did you see them outside of the grains conferences and

        28       the dinners associated with the grains conferences?

        29       A.   Not that I recall.  It is possible.  I haven't checked

        30       my diaries over those three years to check.  It may have

        31       occurred but I haven't checked that, and I don't recall

        32       specifically.  I do recall that Mr Bali was here in

        33       Australia at one stage, and I do recall that I attended a

        34       dinner here in Melbourne with a number of other AWB people,

        35       and I can't remember who, so that was another occasion that

        36       I would have had contact with him.

        37

        38       Q.   Was that in early 2000?

        39       A.   Oh, without looking back to my diaries or references,

        40       I couldn't tell you.

        41

        42       Q.   We don't have your diaries for the period of November

        43       of 1999 to March of 2000 inclusive.

        44       A.   That's correct.

        45

        46       Q.   Do you have any other diaries that would assist you?

        47       A.   No, I don't.
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         1

         2       Q.   Incidentally, the diary that you did produce to the

         3       inquiry was an electronic diary?

         4       A.   That's right.

         5

         6       Q.   So it is your electronic diary for those approximately

         7       four months that we do not have; is that right?

         8       A.   That's correct.

         9

        10       Q.   How is it that the electronic diary doesn't include

        11       any entries for those four months?

        12       A.   I can't explain that, Mr Agius.  When the inquiry

        13       began - well, let me start again.  When I left AWB, my

        14       current assistant then provided me with a file that

        15       contained all of, since I started with AWB, the electronic

        16       diaries.  Going through that file, I noted that there was a

        17       gap.  Now, there had been at different times temporary

        18       assistants that had come in, and so it is potential that

        19       those diaries hadn't been kept.  I advised my counsel

        20       assisting me that they were missing.  My understanding is

        21       that the counsel or our lawyers then approached AWB to

        22       search for those, and they should have been available.

        23

        24       Q.   As I understand it, Mr Flugge, the only gap in your

        25       electronic diaries from April 1995 until the period at

        26       which the diaries end is the gap of about four months that

        27       I have indicated.

        28       A.   That's correct.

        29

        30       Q.   Where was this electronic diary held?  Was it on the

        31       hard drive of a PC at AWB?

        32       A.   It would have been on the - my position was that I had

        33       an assistant who not only was my assistant but also looked

        34       after the requirements of the board, and it would have been

        35       on that PC, because she would have always prepared those

        36       diaries.

        37

        38       Q.   So this would have been an assistant who sat at a desk

        39       in the vicinity of your desk at AWB?

        40       A.   Yes, yes.

        41

        42       Q.   And you understood that that assistant's task included

        43       the maintaining of an electronic diary for you?

        44       A.   Yes.

        45

        46       Q.   Has anybody spoken to that assistant, as to why it is

        47       that there are four months missing?
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         1       A.   I'm not sure, Mr Agius.

         2

         3       Q.   I take it you haven't?

         4       A.   I certainly haven't.  I certainly requested - and I am

         5       very confident that my lawyers requested - AWB to search

         6       for those diaries.

         7

         8       Q.   Could we bring up a document that was produced to us

         9       by you or on your behalf.  It is entitled "Trevor Flugge

        10       Diary", TJF.0001.0087.  That's the first page of the

        11       document, Mr Flugge.  It deals with October 1999.  If we

        12       could go to page 0088, which is the next page, you will see

        13       that it deals with your trip to the Middle East in October?

        14       A.   Yes.

        15

        16       Q.   On Friday 15 October there is reference to your travel

        17       and your stay in Beirut.

        18       A.   Yes.

        19

        20       Q.   If we go to the next page, 0089, there is a reference

        21       to your meeting with Ronly on Saturday, 16 October, and on

        22       Sunday, 17 October departing the hotel, collecting a

        23       charter plane to Gallipoli, the accommodation being

        24       arranged by Ronly, and then the next day, Monday the 18th,

        25       collecting a charter flight to Ankara, and that

        26       accommodation being arranged by Ronly.  May we take it that

        27       that extension of your trip was for the specific purpose of

        28       dealing with matters associated with Ronly?

        29       A.   It was a trip - certainly the Ronly representatives

        30       were there.  My recollection was that it was Nori Bali and

        31       Erol Yahya.  They were accompanied by Asian Fatoglu, who

        32       were in fact the people that basically Ronly dealt through.

        33       They were the buyers.  Effectively Ronly, in the Turkish

        34       trade, were, I guess, the traders, and Fatoglu - so it was

        35       a trip that was I think basically to familiarise myself

        36       with the Turkish market.

        37

        38       Q.   So you would have spent a deal of time in the company

        39       of Messrs Bali and Yahya during that time?

        40       A.   Yes.

        41

        42       Q.   And no doubt you formed a friendly association with

        43       them?

        44       A.   No, I don't agree that I ever formed a friendly

        45       association with them.  I had a business association with

        46       them.  They were offering services, in this case trading

        47       services, marketing services, to AWB; no different to a
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         1       whole range of people that I dealt with on a daily basis.

         2

         3       Q.   Your daughter was employed by Ronly from about

         4       mid-1999, was she not?

         5       A.   Yes.

         6

         7       Q.   Did you have any role to play in securing that

         8       employment for her?

         9       A.   I don't believe.  I cannot recall exactly.  I think in

        10       my statement, she had attended a dinner with me.  She was

        11       looking for employment in London, she had been there

        12       12 months.  She had some skills - she was an economics

        13       graduate.  It may well have come up in discussion if she

        14       was with me that she was looking for employment.  Why was

        15       she in London, she was looking for employment.  I believe

        16       it was suggested that she could come for an interview -

        17       they would be prepared to interview.  From that point on,

        18       I had no other involvement.  But I can't remember

        19       specifically the details, but I think that is the evidence

        20       of or the essence of my statement to the Commission earlier

        21       on.

        22

        23       Q.   Yes.  So she was with you during a dinner that you had

        24       with the principals of Ronly and the offer of an interview

        25       came in those circumstances; is that what you are saying?

        26       A.   No, I don't actually recall her being at the dinner,

        27       but she may well have been.  She accompanied - there was a

        28       reception which I - I have discussed this with her, and she

        29       doesn't recall being at a dinner, but she does recall

        30       attending a reception for the delegates to the IGCC

        31       conference, and it was at that conference and that

        32       reception that she believes that that invitation was given

        33       to her to go for an interview.

        34

        35       Q.   The invitation by Ronly through Erol Yahya and Nori

        36       Bali?

        37       A.   One or the other; I'm not sure.

        38

        39       Q.   In your presence?

        40       A.   I don't recall that specifically.

        41

        42       Q.   At the grains conference that took place in mid-1999?

        43       A.   I believe that was the time.

        44

        45       Q.   I wonder if we could bring up, please, exhibit 87 -

        46       AWB.5066.0344.  This was an email from Mr Long to Mr Geary

        47       of 16 September 2002, in which Mr Long told Mr Geary some
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         1       history of the relationship between AWB and Ronly.  Partway

         2       through the email Mr Long says:

         3

         4            Ronly were involved in paying inland

         5            trucking charges and chartering vessels for

         6            us because of alleged problems with the

         7            UN/IGB.  AWB paid Ronly in advance ($12 per

         8            tonne) and Ronly paid (via some shelf

         9            company) the Jordanian trucking company.

        10            Mark Emons and Mike Watson set the deal up.

        11            Based on the paperwork we have from Ronly

        12            (our files are thin) there is not enough

        13            evidence to prove that AWB has liability or

        14            agreed to indemnify Ronly for acting as

        15            charterer.  AWB paid Ronly USD20 cents per

        16            tonne facilitation fee.  Ronly argue the

        17            opposite but can't substantiate it to our

        18            satisfaction.

        19            Nori has mentioned that Paul and Trevor are

        20            aware of the deal and sanctioned it.

        21            Nori called T Flugge Friday night

        22            complaining about our position.  TF --

        23

        24       which we take to be a reference to you --

        25

        26            called me and wants to distance himself.

        27

        28       Now, I asked you some questions about that when you were

        29       before the inquiry in February of this year.  Do you have

        30       any better recollection of your knowledge of the

        31       relationship between Ronly and AWB in connection with Ronly

        32       making payments on behalf of AWB?

        33       A.   Well, obviously since I was here last time in February

        34       I am much more aware now of the arrangements that were put

        35       in place, and so I'm quite clear of what the arrangements

        36       were.  At the time, I was not aware of those arrangements -

        37       and I think I have made that quite clear.  I don't believe

        38       that anything that I said to you some six months ago now is

        39       any different today.  That was my recollection of the

        40       events that occurred at that time, and I believe that is

        41       still my recollection.

        42

        43       Q.   So is the answer to my question that you have had no

        44       improved recollection?

        45       A.   I am sorry, I had a recollection; that's what it is.

        46       I'm not sure what you are referring to by "improvement".

        47
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         1       Q.   Well, I am asking you whether your recollection of

         2       those events is improved today.

         3       A.   Improved to what extent?

         4

         5       Q.   Improved to any extent since February of 2006?  In

         6       other words, have you gone away, thought about this, looked

         7       at things, perhaps, and then had your recollection

         8       refreshed and do you have a different recollection today to

         9       the recollection you had in February of 2006?

        10       A.   No.  I can repeat, if you like, Mr Agius, that

        11       I believe - and I am aware - that Nori Bali called me.  He

        12       complained that AWB were not either going along or they

        13       were - they had a dispute on the Amarantos.  It was

        14       something that, when he mentioned it, I was aware of

        15       because of the public nature of that particular thing.

        16       I made it very clear to him that I was no longer chairman

        17       and, therefore, I did not want to get involved and could

        18       not get involved in commercial disputes with the current

        19       organisation because it would be not appropriate.

        20

        21            The next morning, I do recall, I called Michael Long

        22       and said, "What the hell is going on?" I can't recall the

        23       substance of that discussion with Michael Long and I can't

        24       recall what Michael might or might not have told me in

        25       relation to that, but what I do recall is that I had said

        26       to him, "I believe it is inappropriate for me to be

        27       involved.  I don't have any involvement in this dispute.

        28       There is nothing that I can add to it, and I don't want to

        29       be part of it."  But I rang Michael on the basis of trying

        30       to understand what this was all about.  And I believe that

        31       is, in essence, the substance of what I said some six

        32       months ago.

        33

        34       Q.   On or about 16 September 2002 - that is, at about the

        35       time of this email - were you aware of the arrangements

        36       between AWB and Ronly whereby Ronly would make payments on

        37       behalf of AWB and receive a 20 cent per tonne fee from AWB

        38       for making those payments?

        39       A.   No, I don't believe I was.

        40

        41       Q.   Were you aware of any relationship between AWB and

        42       Ronly at about September of 2002?

        43       A.   No.  I think the only relationship that I would have

        44       been aware of is the relationship that I had or that was

        45       with Ronly when I was chairman, and that was that they

        46       acted as chartering agents for AWB in some markets; that

        47       they had done business in Turkey on odd occasions, although
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         1       I believe that business had ceased before I left because of

         2       a fallout with their contacts in Turkey.  So I don't think

         3       there was anything that was specifically added that

         4       I recall at that time.

         5

         6       Q.   Were you aware as at September 2002 that AWB had used

         7       Ronly to make payments of a trucking fee on its behalf?

         8       A.   No, I don't believe I was.

         9

        10       Q.   Were you aware that AWB had used other ship owners to

        11       make payments of the trucking fee on its behalf?

        12       A.   No, I don't think I was.

        13

        14       Q.   Were you aware that AWB was paying a trucking fee?

        15       A.   Yes, I believe I was.

        16

        17       Q.   To whom did you believe AWB was contractually bound to

        18       pay the trucking fee?

        19       A.   To a Jordanian trucking company.

        20

        21       Q.   So you were not aware that payments were made to that

        22       Jordanian trucking company through any indirect process?

        23       A.   No, I was not.

        24

        25       Q.   Were you aware that AWB was making the payments to the

        26       Jordanian trucking company so that it could make the

        27       payments itself on to the IGB?

        28       A.   No, I don't believe I was.

        29

        30       Q.   Were you aware in effect, then, that the Jordanian

        31       company was a conduit passing the money on to the IGB to

        32       the knowledge of persons within AWB?

        33       A.   I don't believe that I was aware of what would have

        34       occurred at that time as far as the trucking company was

        35       concerned.  It was not something that I believe I was ever

        36       made aware of, and I don't believe I ever inquired about

        37       it.

        38

        39       Q.   In early 2000 you had been in Washington when you met

        40       with Alistair Nicholas in the company of Mr Snowball, and I

        41       have asked you some questions about that in the past?

        42       A.   Yes, you have.

        43

        44       Q.   Have you any improved recollection of your meeting

        45       with Mr Alistair Nicholas or of the events in Washington

        46       concerning that meeting?

        47       A.   No.  I have thought about this, because at least since
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         1       I spoke to you I have had the opportunity to hear what

         2       Mr Nicholas said in his evidence and also his written

         3       submission.  I believe that obviously a meeting took place;

         4       it was a relatively short meeting.  As I believe he said in

         5       his evidence, there were no detailed discussions, and

         6       I think as I referred to you during my evidence, that

         7       I could not recall any specifics, that it was probably as

         8       had been described, that it was an inquiry by the UN.  But

         9       I couldn't recall that.  And I have looked at that

        10       evidence.  It doesn't bring back any particular memories of

        11       that meeting, except to the extent that it showed me that

        12       it was not a particularly high-level meeting according to -

        13       in terms of intensity, according to what I believe

        14       Mr Nicholas said, and therefore it's quite understandable,

        15       after having eight meetings before that during the day in

        16       Washington, rushing to a meeting straight after, according

        17       to the travel diary, that I wouldn't have paid it that much

        18       attention.  So I've thought about it clearly.  I don't

        19       think there is anything I can add, Mr Agius.

        20

        21       Q.   Do you accept Mr Nicholas's version of the meeting as

        22       recorded in the cable that he sent after the meeting?

        23       A.   No, I accept what he said in his evidence, as I recall

        24       that - and I don't have that in front of me.

        25

        26       Q.   I am going to read something to you and ask you

        27       whether you accept this:

        28

        29            I do remember one particular incident where

        30            Alistair Nicholas of Austrade rang for

        31            Trevor Flugge - AWB's Chairman at the

        32            time - urgently wanting to meet Trevor with

        33            not a lot of explanation as to the purpose

        34            of the meeting.  Trevor's response was he

        35            wanted to know who this bloke was, what he

        36            does, and why he wants to meet with him.

        37

        38       And that you asked Mr Snowball to speak to somebody at the

        39       embassy to set up a time so that you could meet with

        40       Mr Nicholas.  Do you agree with that as an accurate

        41       statement?

        42       A.   I have no idea.  I don't know whether it is accurate

        43       or not.

        44

        45       Q.   Well, does it accord with --

        46       A.   I have never seen - Mr Agius, I have never seen that

        47       statement before.  I don't even know where it has come
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         1       from.

         2

         3       Q.   I am not going to tell you.  I am asking you whether

         4       it accords with your recollection.

         5       A.   Mr Agius, I don't have a recollection.  I was in

         6       Washington for a whole range of meetings, as I said to you.

         7       I know now, from the diary that we got after I had spoken

         8       to you from AWB - a travel diary - that on that day we had

         9       eight meetings prior to my meeting with Mr Nicholas; we had

        10       another meeting to attend and then we had a dinner at the

        11       embassy.  The next day we had another series of meetings.

        12       Clearly, my mind was on dealing with other issues that

        13       I was actually in Washington for.  My Washington visit had

        14       absolutely nothing whatsoever to do with a meeting with

        15       Austrade.  That was an opportunity that this gentleman took

        16       to seek a meeting with me.

        17

        18            Now, it may well have been that whoever was organising

        19       my itinerary may have said that to me and I would have

        20       said, "Well, who is it?  I don't know what you're talking

        21       about, and if that's the case, then you can set up a

        22       meeting."  Now, whether I actually said that or not, I have

        23       no recollection, but, given the context of the day and that

        24       particular trip to Washington, I'm not surprised I don't

        25       remember it.

        26

        27       Q.   So it may be, then, that you were told that Alistair

        28       Nicholas of Austrade had rung to speak to you, and that you

        29       inquired as to who he was and what he wanted and directed

        30       somebody to arrange a time to meet with him?

        31       A.   It's perfectly possible.

        32

        33       Q.   Might it also be that during the course of that

        34       meeting Mr Nicholas indicated that there was a big problem

        35       around the trucking fee and some exposure?

        36       A.   Mr Agius, I think - I can only repeat what I said:

        37       I never believed that anything of any consequential,

        38       serious nature was raised that would raise a red flag, and

        39       I left it with that when I left you the last time.

        40

        41            Now, my understanding is Mr Nicholas had a better

        42       recollection of that meeting.  It would appear to me, on my

        43       recollection of what I read in his evidence, that that in

        44       fact wasn't discussed with us.  The detail - and I suspect

        45       it was detail that he referred to - wasn't discussed.

        46

        47       Q.   Mr Flugge, I am putting to you material that was
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         1       obtained by Messrs MinterEllison when they interviewed

         2       Mr Snowball in about September of 2004:

         3

         4            Alistair indicated that there was a big

         5            problem around the trucking fee and some

         6            exposure.  Canada and the US were

         7            questioning something in the UN happening

         8            with this and discussions there.

         9            Nicholas's intention was to warn us to do

        10            something about it.

        11

        12       Now, does that accord with your recollection of your

        13       meeting with Mr Nicholas in Washington?

        14       A.   As I have explained, Mr Agius, on a number of

        15       occasions, I do not remember that particular meeting or

        16       sitting with Mr Nicholas to do it.  And one of the

        17       reasons - I don't even know what this gentleman looks like

        18       and so, therefore, I cannot say to you that I sat down and

        19       we had that meeting.  I was relying on trying to piece

        20       together what had happened.  I don't believe that those

        21       sorts of things were raised.  As I said, if they had been

        22       raised with me at that meeting, I believe they would have

        23       constituted some sort of red flag.  Now, my understanding

        24       is - and I left it at that, to see what Mr Nicholas had

        25       said, and I think I agreed with the Commissioner that if in

        26       fact these sort of things were said, then that should have

        27       constituted a red flag.

        28

        29            Mr Nicholas appeared not to agree with that.  It may

        30       well be, Mr Agius, that Mr Nicholas had said those things

        31       to Mr Snowball, perhaps on another occasion or at a time

        32       not during the meeting.  I don't know.

        33

        34       Q.   Well, can you recall whether or not Mr Nicholas

        35       indicated that there was a big problem around the trucking

        36       fee and some exposure?

        37       A.   No.

        38

        39       Q.   Do you recall one way or the other in relation to

        40       that?

        41       A.   No, I don't recall anything of that nature.

        42

        43       Q.   Do you say that didn't happen, to the best of your

        44       recollection, or do you say that you can't recall one way

        45       or the other?

        46       A.   I can't recall one way or the other.

        47
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         1       Q.   Can you recall one way or the other whether or not

         2       Mr Nicholas said words to the effect that Canada and the US

         3       were questioning something in the UN happening with that?

         4       A.   No, I don't believe so.

         5

         6       Q.   Can you recall one way or the other whether

         7       Mr Nicholas said words to the effect that his intention was

         8       to warn you - that is, AWB - to do something about it?

         9       A.   No.

        10

        11       Q.   You can't recall one way or the other?

        12       A.   No.

        13

        14       Q.   Can you recall whether or not your response was that

        15       everything in relation to that issue was documented in the

        16       contract and approved by the UN and that you would look at

        17       it?

        18       A.   No.

        19

        20       Q.   Can you recall one way or the other whether

        21       Mr Snowball asked you what you wanted him to do about it?

        22       A.   No, I don't recall that.

        23

        24       Q.   Can you recall one way or the other whether you said

        25       words to the effect that you knew about the operation of

        26       the OFF program and the background?

        27       A.   Sorry, could you repeat that?

        28

        29       Q.   Can you recall one way or the other whether you said

        30       to Mr Snowball that you knew about the operation of the

        31       OFF - that is, the Oil-for-Food Program - and the

        32       background to it?

        33       A.   No.

        34

        35       Q.   Can you recall one way or the other whether you said

        36       to Mr Snowball that you knew about the trucking fee - that

        37       is, the charge - and that it was aboveboard and that it was

        38       in the contract?

        39       A.   No.

        40

        41       Q.   Can you recall one way or the other whether

        42       Mr Snowball asked you whether you wanted him to contact

        43       Mark Emons?

        44       A.   No.

        45

        46       Q.   Did you contact Mark Emons about that matter?

        47       A.   I don't recall.  I think I said in my previous
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         1       evidence that I discussed at a later - a few days later

         2       I was at - I met with people from the Saskatchewan Wheat

         3       Board.  I contacted international marketing and I did talk

         4       to them about the matter.  Now, I can't recall exactly who

         5       I spoke to.  I don't specifically recall who it was.  So

         6       I certainly spoke to international marketing after the

         7       events of Washington and the events in Canada, but my

         8       recollection was that I was speaking on behalf of the

         9       inquiry that people from the Saskatchewan Wheat Board made,

        10       and passing that on to international marketing.

        11

        12       Q.   We have an email from Mr Emons to Mr Watson as

        13       exhibit 127.  Could we bring up, please, AWB.0138.0349.  In

        14       this email Mr Emons writes:

        15

        16            1.  We need to clarify when we get to

        17            Baghdad that the fee on the new contract is

        18            USD15 and that the method of payment

        19            remains the same to Alia etc and in what

        20            amounts.  This is an increase on the last

        21            phase which was USD12 you will recall.

        22            I suspect we will be confronted with

        23            proposals that will be complicated but we

        24            will cross that bridge when we get to it.

        25            For your information I had a discussion

        26            with Trevor Flugge last week to discuss

        27            some of the finer points of the trucking

        28            fee.  He is happy for us to carry on in

        29            fact he is determined that we should be

        30            accommodating to the Iraqis so that our

        31            business does not come under threat from

        32            our US or CWB friends.

        33            2.  With the above in mind we need to take

        34            with us a list of vessels paid so far and

        35            vessels scheduled to load.  I have asked

        36            Slug for a UN payment schedule for Friday

        37            before we depart.

        38

        39       Is that an accurate description of a conversation that you

        40       had with Mr Emons in late March, early April, 2000?

        41       A.   Mr Agius, I think the last time I was here you asked

        42       me the same question, and my answer, as I recall, was to

        43       the effect that I don't recall a specific meeting with

        44       Mr Emons, but I couldn't be sure that it didn't happen.

        45       I think I said in my statement to the Commission that in a

        46       general sense I was aware that we were paying the trucking

        47       fee, but that I was unable, at that time, to be able to
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         1       determine how I became aware of that trucking fee as far as

         2       the Iraqis were concerned.  And so I've thought about this

         3       and I still don't recall specifically that meeting with

         4       Mark Emons.  I can't say that it didn't happen, because it

         5       may well have happened.  There must have been some

         6       discussions at some stage to enable me to gain the

         7       knowledge that there was a trucking fee.  But I am unable

         8       to sit here and say categorically that I had a meeting with

         9       Mark Emons at or about the time that he is suggesting in

        10       that email.

        11

        12       Q.   He speaks of a discussion, not a meeting.  So may we

        13       say, then, that you can't recall one way or the other as to

        14       whether you had a discussion with him in March or April on

        15       the finer points of the trucking fee?

        16       A.   That's right.

        17

        18       MR BARKER:   I object to that, Commissioner.  He has

        19       already answered the question.  May I say this:  these

        20       subjects were covered exhaustively with Mr Flugge under

        21       cross-examination by Mr Agius in February of this year.

        22       I understood the purpose of the recall was to put to him

        23       Mr Quennell's telephone notes.  That's what I was told.

        24       Now we're starting the whole process of inquisition over

        25       again.  In my submission, you should not permit that.

        26

        27       THE COMMISSIONER:   Yes.  No, I will allow it, Mr Barker.

        28

        29       MR AGIUS:   Q.   Mr Flugge, on 15 March 2000 Mr Emons sent

        30       a fax to the IGB.  Could we bring up, please, part of

        31       exhibit 1346, AWB.9000.0244.  What we know now that we

        32       didn't know when you were last here, Mr Flugge, is that a

        33       copy of this fax had been sent to you by Mr Quennell on

        34       30 April 2004, and that he asked you some questions about

        35       it.  Do you recall receiving a copy of this document on

        36       30 April 2004?

        37       A.   I received a copy of this document and a note from

        38       Mr Quennell regarding an interview or a discussion that was

        39       to take place on 30 April.  This was a document that was

        40       obviously sent to me at that time.

        41

        42       Q.   What did you say to him about it during the course of

        43       your interview with him?

        44       A.   My understanding was that we - that interview was

        45       actually more of a discussion.  It was something that

        46       I don't recall specifics on.  I do recall, and I made

        47       reference to this particular interview in my evidence and
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         1       I think you will recall, that you advised me not to go

         2       there because it was potentially under legal privilege.

         3       But I raised the issue that I believed that at some stage

         4       someone had raised the issue of the Snowball email with me,

         5       because I believed that I had seen it before, and I had

         6       asked - and I had recognised that one, because that was one

         7       of the very early emails that I received in preparation for

         8       this inquiry.  And I had asked my solicitors to seek from

         9       AWB any notes pertaining to any discussions that I had with

        10       AWB lawyers or external lawyers.  My understanding is that

        11       my lawyers requested in December of last year the notes,

        12       et cetera, from that.  So this was an area that

        13       I personally could not remember.  I was trying to gain some

        14       knowledge of it.

        15

        16            Now, I don't recall specifically what I might or might

        17       not have said, what he actually said to me or what other

        18       information he may have offered me during that discussion

        19       with Mr Quennell.  I am aware, Mr Agius, that there are

        20       notes of that discussion, and I've been given a copy of

        21       those notes by the Commission I think on Tuesday - Monday

        22       or Tuesday of this week.

        23

        24       Q.   So your answer is that you have no recollection of

        25       what you said to Mr Quennell about this document --

        26       A.   No, I don't.

        27

        28       Q.   -- during the course of that interview?

        29       A.   No, I mean, I don't have a specific recollection of

        30       the details of discussions that we had on that day.  I took

        31       no notes.  I believe that it is likely that the Snowball

        32       email was either advised to me or perhaps it had been sent

        33       to me.  I noticed that in Mr Cooper's evidence he said

        34       there was some technical problem with transmission - he

        35       referred to a fax and he referred to the emails.  Certainly

        36       the email is one that I am aware of because I received the

        37       email.  The faxes, if in fact faxes were delivered, may

        38       have happened, but it was something that stayed in my mind

        39       and it was why I made reference to it firstly to my lawyers

        40       to seek any information that might be there to refresh my

        41       memory, and, secondly, I made reference to it when you were

        42       asking me questions regarding this matter, trying to

        43       determine my recollection of this, and of course

        44       potentially it was covered by legal privilege.

        45

        46       Q.   Mr Flugge, I'm not asking you any questions about any

        47       email that Mr Snowball might have sent.  I am asking you
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         1       about a conversation with Mr Quennell about a fax that

         2       Mr Emons sent to the IGB on 15 March 2000, which document

         3       is in front of you on the screen.  Do you have any

         4       recollection --

         5       A.   No.

         6

         7       Q.   -- of any conversation with Mr Quennell about that

         8       document?

         9       A.   No.

        10

        11       Q.   You referred to your evidence on the last occasion.

        12       Our reference to that comes from T3489, when I asked you

        13       these questions and you gave these answers:

        14

        15            Q.  Can I bring you forward to March of

        16            2000 and the time when you were in

        17            Washington with Mr McConville and

        18            Mr Snowball, and you met with Alistair

        19            Nicholas from Austrade.  Do you have a

        20            recollection of that meeting?

        21            A.   I don't, Mr Agius.  This has been a

        22            very difficult one for me, because I recall

        23            being asked this question by solicitors

        24            from AWB when --

        25

        26       And then my question:

        27

        28            Q.  We need to be a little careful there

        29            because AWB have claimed legal professional

        30            privilege.

        31

        32       Your answer:

        33

        34            A.   I won't go anywhere where I think we

        35            don't we need to go on that one, but

        36            I answered a question in response to their

        37            question to me, "Do you recall a meeting in

        38            Washington with an Austrade representative"

        39            -  I need not mention the name -  and

        40            I said at that time no, and I believe that

        41            was in April 2004, I think, just after

        42            I had given evidence to the inquiry for the

        43            Oil-for-Food Program.

        44

        45       The Commissioner said:

        46

        47            Q.  2005?
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         1

         2       And you said:

         3

         4            A.  Yes.  And I said no then.

         5

         6       Now, it appears from the questions and answers in your

         7       examination in February of 2006 that you were indicating

         8       that in this interview with Mr Quennell, when you were

         9       asked whether you recalled a meeting in Washington, your

        10       answer was "no".  Was that a true answer?

        11       A.   At that time I believed it was, because in the absence

        12       of having any notes of that meeting - and that was the very

        13       reason, Mr Agius, that I requested from AWB any notes

        14       relating to that, so that I could refresh my memory.  So

        15       when I answered your question, that was to the best of my

        16       recollection at that time.

        17

        18       Q.   So what is your recollection now of your conversation

        19       with Mr Quennell when he asked you if you could recall a

        20       meeting in Washington with an Austrade representative?

        21       A.   Well, Mr Agius, let me say that my understanding of

        22       the notes that Mr Quennell actually took is that, one, they

        23       were not a verbatim note of the meeting; they were his

        24       notes, they were not necessarily my words.  I am not aware

        25       of the information that he provided to me, and I am aware

        26       that in his evidence yesterday he suggested that perhaps he

        27       had provided a certain amount of information to me, and so,

        28       therefore, any comments that I may or may not have made may

        29       well have been in relation to information that he provided

        30       to me.  So I guess, in answer to your question, I am not in

        31       a position to be able to, one way or another, say whether

        32       they are correct or not, because I am not aware of the

        33       circumstances or the information that may or may not have

        34       been provided to me at that time to elicit the response

        35       that he has written there.

        36

        37       Q.   You are not in a position to say whether what is or is

        38       not correct?

        39       A.   My recollection of those notes is that he said that

        40       there was a meeting with Austrade.  Now, I'm not sure

        41       whether that - I can't be sure whether that's a comment

        42       from me or not.

        43

        44       Q.   I'm not asking about his notes, Mr Flugge.  I said to

        45       you, "What is your recollection now of your conversation

        46       with Mr Quennell when he asked you if you could recall a

        47       meeting in Washington with an Austrade representative?"
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         1       A.   Mr Agius, the only recollection that I have of that

         2       meeting, as I did not take any notes, comes from the

         3       references that I have seen in his notes, and they don't

         4       help a great deal because of the nature of those notes.

         5

         6       Q.   In February of this year you said, in substance, that

         7       he had asked you whether you could recall a meeting in

         8       Washington with an Austrade representative, who you said

         9       you wouldn't mention by name, and that your answer to him

        10       was "no".  Was that a truthful answer?

        11       A.   It was a truthful answer at that time.  It was the

        12       best of my recollection.  I could not have said anything

        13       else.

        14

        15       Q.   What is your recollection now?

        16       A.   I think it's still confused, because had Mr Quennell

        17       said that they were actual quotations of me, then it would

        18       have been different, but what I can see from those notes

        19       now, they are not quotations, they are simply his notes.

        20       So it doesn't help me to find a recollection.  I am sorry.

        21

        22       Q.   Mr Flugge, I haven't asked you a single question about

        23       Mr Quennell's notes.  What I am asking you about is your

        24       recollection.  I have drawn to your attention the

        25       information you volunteered in February, without reference

        26       to any notes, that he asked you whether you could recall a

        27       meeting in Washington with an Austrade representative, and

        28       I have drawn to your attention that in February you

        29       answered to him "no".  Now, I am asking you whether that

        30       was a truthful answer when you gave it in February of this

        31       year?

        32       A.   Yes.

        33

        34       Q.   Is it still your answer?

        35       A.   Yes.

        36

        37       Q.   Did Mr Quennell ask you whether you could recall a

        38       meeting in Washington with an Austrade representative?

        39       A.   I don't know whether Mr Quennell asked me that

        40       question or not.

        41

        42       Q.   And, therefore, I suppose you say you can't recall

        43       whether you answered it "no" or not?

        44       A.   I can't recall that question.

        45

        46       Q.   But in February your recollection was that you were

        47       asked that question and that you gave the answer "no".
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         1       A.   That's what --

         2

         3       Q.   Is that a reliable answer?

         4       A.   I believe I said that's what I believed.

         5

         6       Q.   Is that a reliable answer?

         7       A.   Yes, I believe it was a reliable answer.

         8

         9       Q.   So your recollection today is the same, is it - that

        10       he asked you whether you could recall a meeting in

        11       Washington with an Austrade representative, and that your

        12       answer to him was "no"?

        13       A.   Mr Agius, I don't believe that I can recall that he

        14       asked me any specific questions, so my answer is to your

        15       question no, I don't believe that's correct, because I

        16       can't recall specific questions that he asked me.

        17

        18       Q.   You said in your evidence in February --

        19       A.   Can I just, Commissioner, get that in front of me?

        20

        21       Q.   Yes.  Can we bring up, please, T3489.  Can I ask you

        22       what you are looking through, please, Mr Flugge?

        23       A.   Yes, a copy of my evidence.

        24

        25       Q.   Would you put that aside, please?

        26       A.   I thought that it would be possible for me to use

        27       that.

        28

        29       Q.   Yes.  Could we bring up, please, T3489.  Would you

        30       read the first two questions and answers on that page?

        31       Have you read them?

        32       A.   Yes, I have.

        33

        34       Q.   Do you see that I asked you whether you had any

        35       recollection of the meeting in March of 2000?

        36       A.   Yes.

        37

        38       Q.   And do you see that your response was to volunteer

        39       that you had been asked that question by solicitors from

        40       AWB, and that you said:

        41

        42            ...but I answered a question in response to

        43            their question to me --

        44

        45       And you volunteered the question from those solicitors to

        46       you:

        47
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         1            "Do you recall a meeting in Washington with

         2            an Austrade representative" --

         3

         4       And you went on to say:

         5

         6            ...and I said at that time no, and

         7            I believe that was in April 2004...

         8

         9       MR BARKER:   Could he read the rest of it?

        10

        11       MR AGIUS:   Mr Flugge has the document in front of him.  He

        12       has said he has read it himself.

        13

        14       MR BARKER:   He doesn't have the document in front of him.

        15       You told him to put it aside.

        16

        17       MR AGIUS:   It is on the screen in front of him, Mr Barker.

        18

        19       MR BARKER:   He should be allowed to look at the hard copy.

        20

        21       THE COMMISSIONER:   What do you want him to do, Mr Barker?

        22

        23       MR BARKER:   I would like him to look at a hard copy.

        24       I would like my friend to refer to the fact that the

        25       conversation was just after he had given evidence to the

        26       inquiry into the Oil-for-Food Program, and you,

        27       Commissioner, said "2005", and he agrees with that.  So he

        28       hasn't even got the year right.

        29

        30       MR AGIUS:   I can't be fairer than this, Mr Commissioner.

        31       I have put the document in front of him on the screen.  I

        32       have invited him to read it.  He has confirmed that he has

        33       read it.  He, in his answer, said, before anybody suggested

        34       2005, that this was in April 2004.  I am asking him whether

        35       the answer he gave on that occasion was truthful.

        36       I couldn't be fairer.

        37

        38       THE COMMISSIONER:   What is the question you want to ask

        39       him now?

        40

        41       MR AGIUS:   Q.   Is that evidence truthful, Mr Flugge -

        42       that you were asked a question by AWB solicitors, "Do you

        43       recall a meeting in Washington with an Austrade

        44       representative" and that you gave the answer at the time

        45       "no"?  Now, was that truthful evidence?

        46       A.   I believed at that time it was truthful evidence.

        47
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         1       Q.   Is it still truthful evidence?

         2       A.   I believe it is.  It's the only answer that I can

         3       give.

         4

         5       Q.   Do you agree that in April of 2004 you took part in an

         6       interview whilst you were in Perth and Mr Quennell was in

         7       Melbourne, and that that interview was conducted over the

         8       telephone?

         9       A.   Yes, there was a meeting.

        10

        11       Q.   And was that the occasion of which you were speaking

        12       when you said that you were asked a question by an AWB

        13       lawyer, "Do you recall a meeting in Washington with an

        14       Austrade representative"?

        15       A.   Could you just repeat that?

        16

        17       Q.   Do you agree that in April 2004 you took part in an

        18       interview whilst you were in Perth and Mr Quennell was in

        19       Melbourne and that that interview was conducted over the

        20       telephone, and your answer was "Yes, there was a meeting",

        21       and I asked you:

        22

        23            And was that the occasion of which you were

        24            speaking when you said that you were asked

        25            a question by an AWB lawyer, "Do you recall

        26            a meeting in Washington with an Austrade

        27            representative"?

        28

        29       That's my question.

        30       A.   I believe that I had some recollections.  In trying to

        31       piece my statement together - let me just preface your

        32       question by saying in trying to put my statement together

        33       and provide answers to this Commission, I have not had

        34       access to all documents, as the Commission has not had

        35       access to all documents, but, in particular, I, because of

        36       the nature of my involvement in this, was working

        37       completely off recollections and memories.  It was very

        38       important to me, before I gave any answers, to have the

        39       opportunity to look at notes.  I didn't have them.

        40

        41            As far as I was concerned, that was a truthful answer

        42       that I gave.  In terms of my discussion with Mr Quennell,

        43       I am not confident that his notes represent words that

        44       I said or issues that I said.  I am not confident of that

        45       whatsoever, simply because, one, I don't specifically

        46       recall them; and, two, that they are not quotations.  They

        47       are his notes.  They are cryptic at best, and therefore
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         1       they don't help me a great deal in trying to determine

         2       whether I was mistaken or whether I wasn't.  And so that's

         3       my position.

         4

         5       THE COMMISSIONER:   Q.   Mr Flugge, you have twice now

         6       referred to notes taken by Mr Quennell.

         7       A.   That's right.

         8

         9       Q.   You haven't been asked any questions about them yet.

        10       A.   That's correct.

        11

        12       Q.   Could you just attend to the question, which in

        13       essence was, reading those two paragraphs from the top of

        14       the page which is now on the screen, was the occasion to

        15       which you were referring a discussion that you had with

        16       Mr Quennell?

        17       A.   Well, all I can say, Commissioner, on that is that, in

        18       the absence of referring to any notes, I don't have any

        19       specific recollection.  I believed at the time there was

        20       something, and when the email from Snowball appeared it

        21       rang a bell with me, but I couldn't be absolutely sure what

        22       it was.  I believed I had seen it before.  I  believed that

        23       I had been asked questions on it before.

        24

        25       Q.   You are not being asked about Mr Snowball's email.

        26       You are not being asked about Mr Quennell's notes.  On the

        27       screen there is evidence you gave here in February.  In the

        28       top two paragraphs you give some evidence about answering a

        29       question.  The only question you are being asked is were

        30       you referring, when you gave that evidence, to your

        31       discussion with Mr Quennell?  That's the only question you

        32       are being asked.

        33       A.   I believe I was.

        34

        35       THE COMMISSIONER:   Thank you.  We will take a short

        36       adjournment.

        37

        38       SHORT ADJOURNMENT

        39

        40       MR AGIUS:   Q.   Mr Flugge, what do you say about a

        41       suggestion that when you gave that evidence in February of

        42       this year - that is, that you had told a lawyer for AWB

        43       that you could not recall a meeting in Washington with an

        44       Austrade representative - you gave false evidence?

        45       A.   I reject that.

        46

        47       Q.   What do you say about the suggestion that it was your
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         1       plan when you came here in February of this year to say to

         2       this Commission that you couldn't recall much of what you

         3       would be asked about, on the basis that if you said you

         4       couldn't recall it you would not have to admit to anything

         5       that you knew of?

         6       A.   I totally reject that.

         7

         8       Q.   You see, I suggest to you that there is an available

         9       inference that when you came before the inquiry in February

        10       you told the inquiry that you had told the AWB lawyer that

        11       you couldn't recall the Washington meeting, and that the

        12       reason why you said that that is what you had said to the

        13       AWB lawyer was that you didn't want to admit that you did

        14       have a recollection of the meeting with the Austrade

        15       representative in Washington?

        16       A.   No, I totally reject that.

        17

        18       Q.   And you didn't want to admit that you had a

        19       recollection of the meeting with the Austrade

        20       representative in Washington in April of 2004 because if

        21       you had a recollection then you would have been expected to

        22       have a recollection in February of this year?

        23       A.   No, I totally reject that.

        24

        25       Q.   Mr Flugge, in this conference in April of 2004, which

        26       was a telephone conference - you do recall that there was a

        27       telephone conference with you in April 2004?

        28       A.   Yes.

        29

        30       Q.   Do you recall that prior to that conference you had

        31       received material by email which was to be the subject, in

        32       part, of the conference?

        33       A.   I don't recall actually receiving it, and I don't

        34       recall the actual conference.  I mean, I don't know where

        35       I was when I actually had the conference.  What I do know

        36       is that I recall that there was a conference, and I know

        37       from subsequent documents that that's when it occurred, and

        38       I know as of this week that I had the documents emailed to

        39       me, or at least some of the documents emailed to me.

        40

        41       Q.   Do you still have that email on your system?

        42       A.   Possibly not.  I think I have a new computer since

        43       that occurred.

        44

        45       Q.   But you have seen what purports to be a print of the

        46       email to you of 30 April 2004?

        47       A.   I have a copy of that.  I have been shown a copy of
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         1       it.

         2

         3       Q.   Attaching documents which Mr Quennell said in his

         4       email he would like to discuss that morning?

         5       A.   Yes, I have that.

         6

         7       Q.   And you have copies of the documents that Mr Quennell

         8       says he attached to that email?

         9       A.   Yes.

        10

        11       Q.   And you have a recollection that you did have a

        12       conference with Mr Quennell over the telephone following

        13       the receipt of at least one or more emails from him

        14       attaching documents?

        15       A.   Yes.

        16

        17       Q.   Do you have prints of the documents that he sent you

        18       on 30 April?  In other words, do you have documents that

        19       you printed off on 30 April?

        20       A.   I don't have them here with me, no.  They have been

        21       shown to me by my lawyers.

        22

        23       Q.   I don't mean ones that have been provided by this

        24       inquiry, but I mean your own copies of those documents

        25       dating from April 2004?

        26       A.   Oh, no, no, I don't.

        27

        28       Q.   What do you say about a suggestion that during the

        29       course of that teleconference with Mr Quennell you said

        30       words to the effect that effectively AWB paid money back to

        31       the IGB and that the IGB did the inland transport?

        32       A.   I don't recall making specifically that comment to

        33       Mr Quennell.

        34

        35       Q.   And again I ask you, when you say you don't recall,

        36       are you saying you might have said that but, if you did,

        37       you don't remember it; or are you saying that, to the best

        38       of your recollection, you did not say that?

        39       A.   My understanding is that that particular discussion

        40       that was held was in fact the discussion.  I would refer

        41       to - I looked at that, because that was quite important.

        42       I believe my knowledge when I was chairman of AWB - that

        43       is, prior to March 2002 - was that I did not know that any

        44       trucking money - where it went, beyond that it was paid to

        45       a transport company.  I did not have that knowledge.  And

        46       therefore that particular statement, if I had made a

        47       statement like that, would have come from knowledge that
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         1       I achieved afterwards or, in fact, it may well have been

         2       similar to the discussion that you and I had in February,

         3       where I suggested that, in effect, if you paid money to a

         4       transport company and they carried out the work, the effect

         5       was almost the same.  And it could well have been the same

         6       debate or the same discussion was held with Mr Quennell.

         7       So I think there are a number of ways of looking at that.

         8       I don't see it and I don't take it as a direct quotation

         9       from me.

        10

        11       Q.   Well, might you then have said words to the effect,

        12       "Effectively we paid money back to the IGB and they did the

        13       inland transport" in this teleconference with Mr Quennell?

        14       A.   It could have been part of that discussion that we

        15       had.  I don't know.

        16

        17       Q.   Might you have said to Mr Quennell during the course

        18       of that discussion, "We paid it back through Ronly"?

        19       A.   I don't recall, obviously, saying those words.  It

        20       could have been.  It depends on the information that he may

        21       or may not have provided to me.  It also depends, because

        22       it is a temporal issue here that this is 2004, obviously

        23       between 2002 and 2004, as I said in my statement to this

        24       inquiry at the beginning, my knowledge had increased.

        25       I made that statement also to the UN inquiry.  In fact,

        26       I had asked them as to how they wanted me to answer their

        27       questions - my state of knowledge at the point of time of

        28       the discussion or as chairman of AWB prior to 2002.

        29

        30       Q.   When you left AWB in 2002, did you have knowledge that

        31       AWB paid for inland transport through Ronly?

        32       A.   No, I don't believe that I did.

        33

        34       Q.   Between the time you left AWB in 2002 and 30 April

        35       2004, did you learn that AWB paid trucking fees through

        36       Ronly?

        37       A.   I cannot say specifically that I did, but I think

        38       there were - I learned of things like the name of the

        39       trucking company was Alia.  I certainly spent time with AWB

        40       officials and people during that time, certainly in Iraq.

        41       I don't recall specifically getting details, but it is

        42       certainly possible that the link with Ronly may well have

        43       been discussed or imparted to me, and so I think there were

        44       a number of occasions that I may well have increased my

        45       general knowledge.

        46

        47            Having said that, I don't believe that I would have
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         1       taken particular notice because, as I have said in my

         2       statement, I have never believed, during my time at AWB or

         3       even up until very recent times, that AWB, in paying a

         4       trucking fee, was actually doing anything wrong.  I always

         5       believed that it was approved by the UN.  So that's the

         6       state of my knowledge at that time.

         7

         8       THE COMMISSIONER:   Q.   Mr Flugge, who could have told you

         9       about Ronly?

        10       A.   I am sorry?

        11

        12       Q.   Mr Flugge, who could have told you about Ronly?

        13       A.   I think Michael Long could have told me about Ronly.

        14       I spent - when I was in Iraq, I shared a room with Darryl

        15       Hockey on and off for about three months in the Al-Hamra

        16       Hotel, and that was towards the end of my time in Iraq,

        17       towards the end of 2003, early 2004.  By then, of course,

        18       there were some reports coming out in the public press that

        19       there were some issues late in 2003/2004, and it is

        20       possible that I would have - could have discussed it with

        21       him.  I cannot remember specifically being told by Darryl

        22       Hockey or anyone else, but I certainly believe it could

        23       have been possible that those things could have been

        24       discussed, or some of them could have been discussed.

        25

        26       MR AGIUS:   Q.   It is one thing to have a discussion with

        27       Mr Long or Mr Hockey whilst you are in Iraq after March of

        28       2003 concerning Ronly; it is another thing for that to be

        29       your first knowledge of the arrangement that AWB had with

        30       Ronly.  When do you say that you first obtained any

        31       knowledge that AWB had an arrangement with Ronly whereby

        32       Ronly paid the trucking fees?

        33       A.   Well, my first clear knowledge that I can recall is in

        34       fact at the Commission.

        35

        36       THE COMMISSIONER:   Q.   This Commission?

        37       A.   This Commission.  I mean, that's the first time that

        38       I saw clear evidence that I can recall.  It's not to say

        39       that I wasn't aware of it; I certainly gained a certain

        40       amount of knowledge about the whole issue of Iraq and the

        41       Oil-for-Food Program particularly during my period in Iraq.

        42

        43       MR AGIUS:   Q.   Mr Flugge, I didn't ask you about clear

        44       evidence.  My question was when do you say that you first

        45       obtained any knowledge that AWB had an arrangement with

        46       Ronly whereby Ronly paid the trucking fees?

        47       A.   As I said, I believe that I could have gained some
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         1       knowledge, but I cannot remember specifically when or who

         2       actually would have imparted that knowledge to me.  I have

         3       to say I have had - if we go back to the issue of the phone

         4       call from Nori Bali to me and my subsequent phone call to

         5       Michael Long the next morning, it is possible then that

         6       Michael Long, if I had said to him, "What is this all

         7       about?", he could well have at that point in time explained

         8       to me in very brief detail what was actually going on.

         9

        10            Now, I don't know whether that is the case or not.

        11       I guess we could ask Michael Long, and I haven't asked

        12       Michael Long, but I am trying to, in a very open and honest

        13       way, suggest, Commissioner, that, you know, I believe there

        14       could have been opportunity for certain knowledge to be

        15       gained after I finished with AWB.  I had significant

        16       contact with people, but I can't recall specifically at the

        17       time, because at that time there was no inquiry; they

        18       weren't an issue for me.  There were no sort of alarm bells

        19       that AWB was doing anything particularly wrong, and so

        20       therefore, you know, I'm sorry, but they are not something

        21       that would have stayed in my mind.

        22

        23       Q.   Did you tell Mr Quennell that you recalled that the

        24       trucking payment would be made through Ronly and that you

        25       had suspicions that it was a set-up between Emons and

        26       Ronly?

        27       A.   Well, I don't remember saying those words to

        28       Mr Quennell.

        29

        30       Q.   Does that mean you might have said it but you don't

        31       recall one way or the other, or does that mean to the best

        32       of your recollection you never said any words to that

        33       effect?

        34       A.   I certainly could not say that I never said any words

        35       to that effect.  It would not be truthful to say that.  But

        36       I cannot remember saying them and I certainly cannot

        37       remember the context in which they might or might not have

        38       been said.  It would have depended entirely upon what

        39       information he had presented to me to get my response and,

        40       in fact, I may well have been responding to suggestions

        41       that he made.  And if he had made suggestions to me, to the

        42       extent that there was a deal where Ronly actually got

        43       20 cents a tonne, my immediate reaction would have been,

        44       "Well, what the hell did they do that for?  What was the

        45       benefit?  Something went wrong here."  So I think, when

        46       I look at that - and I have had only a day or so to think

        47       about it - I mean, depending on what he may or may not have
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         1       put to me, that would have been my reaction.  It was

         2       certainly my reaction when I heard about it in the

         3       Commission, because there is no logical reason for Ronly to

         4       be getting - why would we be bothered with it if we were

         5       paying it to the transport company?

         6

         7       Q.   You made no reference to having had such a reaction

         8       following your conversation with Mr Long in September 2002?

         9       A.   No, I didn't, and I have - and what I have said is I

        10       have tried to think about the opportunities where I may

        11       have gained knowledge.  All I am suggesting today is that

        12       that may have been the case.  I cannot - as I said to the

        13       Commissioner - say that that definitely happened, and

        14       that's why I said, "Well, we could ask Mr Long to see

        15       whether that occurred".

        16

        17       Q.   You have no recollection of you being told anything

        18       about Ronly receiving 20 cents a tonne by Mr Long during

        19       the course of that conversation, do you?

        20       A.   No, I don't.

        21

        22       Q.   You already knew that was the case during the course

        23       of that conversation, did you not?

        24       A.   No, I didn't.

        25

        26       Q.   There was no need for Mr Long to tell you; isn't that

        27       right?

        28       A.   No.

        29

        30       Q.   Mr Emons had told you that before April of 2000, had

        31       he not?

        32       A.   Mr Emons had not told me that.

        33

        34       Q.   Did you say to Mr Quennell that you had no idea where

        35       the money went - that's the money for inland transport -

        36       and that some money would have been spent on inland

        37       transport?

        38       A.   I don't recall specifically saying those words.

        39

        40       Q.   Did you say words to that effect?

        41       A.   I'm sorry, as I've said to you, they don't help me to

        42       one extent.  If, as Mr Quennell said in his evidence, there

        43       was a degree of speculation in knowledge that I had gained

        44       in Iraq about what was actually going on and what wasn't,

        45       I could have been talking about those things, but that's

        46       not specifically at a time when I was chairman of AWB.

        47       They are simply speculation about what might or might not
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         1       have been happening to money that was paid - not only AWB,

         2       but of course all the other companies that were involved in

         3       dealing with Iraq.  So I can't specifically say that I said

         4       those words.

         5

         6       Q.   Do you have any recollection of what you said to

         7       Mr Quennell during the course of this teleconference?

         8       A.   No.

         9

        10       Q.   No recollection at all?

        11       A.   Except that's why I requested the notes initially,

        12       because I knew that we had had it, I felt that we had

        13       certainly discussed the issue regarding Snowball.  That

        14       seemed to be in my mind; it's why I raised it at this

        15       Commission when I was giving evidence, because it was in my

        16       mind.  But that is the only recollection, and it was the

        17       very reason I requested my solicitors to seek any notes

        18       that would have been taken of that meeting.

        19

        20       Q.   Is the answer to my question that you have no

        21       recollection at all of any conversation that you had with

        22       Mr Quennell during the course of this teleconference?

        23       A.   That's right.  That is my recollection:  I don't.  And

        24       I have been trying to piece it together.

        25

        26       Q.   And you say you requested notes of that conversation,

        27       that teleconference with Mr Quennell?

        28       A.   I am sorry?

        29

        30       Q.   Do you say you requested the notes of that

        31       teleconference with Mr Quennell?

        32       A.   I did.  Well, I didn't actually suggest Mr Quennell,

        33       simply because I didn't recall that it was.  I  recalled

        34       that I had been approached by AWB lawyers.  I didn't recall

        35       that it was Mr Quennell.  In fact, what I had said to my

        36       solicitors was I believed that I had a discussion with a

        37       female lawyer - well, with lawyers.  I believe it was a

        38       female.  They actually made some inquiries.  The answer

        39       came back, "Well, we don't think that's the case."  I did

        40       request then that any notes be provided for those

        41       discussions, because I was quite confident there had been a

        42       discussion, but I couldn't recall what.  And this was

        43       in December of last year.

        44

        45       Q.   So you made the request for the notes in December of

        46       last year?

        47       A.   Yes.
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         1

         2       Q.   You have now received the notes?

         3       A.   Yes.

         4

         5       Q.   You thought when you made the request for the notes

         6       that they would help your recollection?

         7       A.   Yes.

         8

         9       Q.   And you now say that they haven't helped your

        10       recollection one iota; is that what you say?

        11       A.   Yes.

        12

        13       Q.   That's just a nonsense, isn't it, Mr Flugge?

        14       A.   No, it is not, simply because of the nature of the

        15       notes.  My understanding is that when lawyers interview

        16       people they take extensive notes.  Those notes are done in

        17       various ways.  I don't consider these particular notes to

        18       be extensive.  Even the lawyer himself is suggesting that

        19       they are cryptic, they are his notes, they are not

        20       necessarily quotations from me.  He also suggested that he

        21       had provided information to me, and so therefore, when

        22       I look at all of that, they don't actually help me one

        23       iota, because some of those things - like, for instance,

        24       the issue that money was going directly to Iraq -

        25       certainly, as chairman prior to 2002, I did not know that

        26       and I didn't believe that would have been the case.

        27       Therefore, I don't believe I would have said that in that

        28       context.  So the notes actually confuse rather than clarify

        29       what I might or might not have said accurately.

        30

        31       THE COMMISSIONER:   Q.   Mr Flugge, I understand what you

        32       say about these notes and I understand your point that

        33       Mr Quennell may have given you information, but there were

        34       only two parties in this conversation.  We only have the

        35       notes of one on that.  It seems, I have to say to you,

        36       improbable that Mr Quennell was recording anything that he

        37       told you when he records, "I recall this payment would be

        38       made through Ronly.  My suspicions were that it was a

        39       set-up between Emons and Ronly."  That seems to me, if

        40       I may say so, unlikely to be information that would have

        41       come from Mr Quennell.  That leaves me with the quandary

        42       that if any weight is given to these notes at all, the

        43       information must have come from you.

        44       A.   Well, I don't believe that it did, because I didn't

        45       actually - I don't believe I had that knowledge to give him

        46       specifically.  I think it was suggested by him - I mean,

        47       I don't have an actual recollection, so, you know, I'm not
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         1       going to try and invent memories, Mr Commissioner.

         2

         3       Q.   No, no-one is asking you to do that.

         4       A.   But I think, you know, in terms of this, I don't

         5       believe that I had a recollection of where the money went,

         6       I don't believe I had a recollection that Ronly were

         7       involved in this dispute, and I believe that it's likely

         8       that as part of the discussion that might have ensued that

         9       he could have suggested to me, "Well, this is some of the

        10       information we have got, what do you say to that", and

        11       I would have responded to that, because that's the only

        12       logical answer that I can come up with.

        13

        14            Now, I listened to what he said, and he actually had

        15       suggested to Mr Barker that, yes, he had provided some

        16       information.  If I had said, "Look, I don't know what you

        17       are talking about", and he said, "Look, this is what...".

        18       So this is why they don't help me.  They are not

        19       necessarily verbatim, or necessarily quotations from me.

        20       And we have to find out what they really mean.  We have to

        21       look at the background of it.  I am not confident, and I am

        22       not going to sit here today and say, "Well, yes, this is

        23       what happened," because that's not my recollection.

        24

        25       Q.   You don't have a recollection, as I understand it, of

        26       what happened?

        27       A.   Yes.

        28

        29       MR AGIUS:   Q.   You don't have a recollection of what you

        30       said and you don't deny that what Mr Quennell has written

        31       in these notes represents the substance of what you did

        32       say; isn't that right?

        33       A.   I can't speak for Mr Quennell.

        34

        35       Q.   No, I am asking you to speak for yourself:  is it true

        36       that you don't have a recollection of what was said at all?

        37       A.   That's what I am saying.

        38

        39       Q.   And is it your position that you cannot deny that

        40       these notes contain what you did say?

        41       A.   I don't - there are certain aspects of that I don't

        42       believe that I would have said, particularly things like

        43       that the money was going effectively to Iraq, in a bald

        44       sense like that.  Now, as I have said to you, Mr Agius, if

        45       the discussion we had was based on the sort of discussion

        46       we had when I gave evidence here in February, where we

        47       talked about the effectiveness of where the money went -
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         1       even if it wasn't the cash going, the fact is the Iraqis

         2       got the benefit - then that could have been the basis of

         3       his writing that down.  I don't know.  I am really

         4       speculating on that, as I believe that's all I can do on

         5       these notes.

         6

         7       Q.   Mr Flugge, it's my recollection - and I may be wrong,

         8       but I should put it to you as a matter of fairness - that

         9       you have already agreed that you may have said the words in

        10       substance, "Effectively we paid the money back to the IGB

        11       and they did the inland transport"?

        12       A.   No, I think what I said was that if in fact you looked

        13       at what I said to you in evidence in February, that we had

        14       a discussion on whether it was in effect or not.  You said,

        15       "Well, look, it's not, it's the money going", and I am

        16       saying, "Well, whether money went or whether in kind went,

        17       the effect to the Iraqis was exactly the same."  Now, you

        18       disagreed with me, and that's where we left the matter.

        19       I believe that's part of my evidence.

        20

        21       MR AGIUS:   Q.   Mr Quennell has recorded at the end of his

        22       notes these words:

        23

        24            My real concern was Ronly link.

        25

        26       Did you have a real concern about AWB's link with Ronly at

        27       any time?

        28       A.   No, I don't think it would be fair to say that I had a

        29       real concern about our link with Ronly.  I don't believe

        30       when I was chairman of AWB that I had a real concern.

        31

        32       Q.   Can you think of any circumstances as to how it might

        33       be that Mr Quennell then made the note, "My real concern

        34       was Ronly link"?

        35

        36       MR BARKER:   I object to that.  It doesn't advance the

        37       matter one iota.

        38

        39       THE COMMISSIONER:   I think you are right, Mr Barker.

        40       I think I can draw any inferences that are necessary.

        41

        42       MR AGIUS:   Q.   Mr Flugge, in the course of emailing you

        43       the documents, Mr Quennell sent you one document that I

        44       have put on the screen - AWB.9000.0244, which was dated

        45       5 March 2000.  The evidence indicates that he also sent you

        46       this document dated 5 April 2000 - AWB.9000.0245.  Could we

        47       bring that up, please.  This was a duplicate of exhibit 129
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         1       and it forms part of exhibit 1346.  You will see that in

         2       this document Mr Emons says:

         3

         4            Our Chairman has asked me to discuss with

         5            you while I am in Baghdad the issue of the

         6            position of the United Nations on trucking

         7            fee and also future phases of the Food for

         8            Oil program.

         9

        10       And you will no doubt be aware of what Mr Emons' evidence

        11       was as to how it came about that he wrote that document and

        12       how the use of the words "our Chairman has asked me to

        13       discuss with you" was a creation of his own?

        14       A.   I can't recall whether that's the case or not, but if

        15       you say so, Mr Agius.

        16

        17       Q.   And then you were sent the next document -

        18       AWB.9000.0246.  I wonder if we could bring that up, please.

        19       This is a duplicate of exhibit 133.  It is also part of

        20       exhibit 1346.  This is a further fax from Mr Emons to the

        21       IGB on 7 April, two days after the last document that

        22       I showed you.  If we go to the next page, which is 0247,

        23       you will see that Mr Emons concludes this fax with the

        24       words:

        25

        26            I will forward to you a copy of the letter

        27            from our Chairman to the Minister which we

        28            would ask you to forward to Minister Saleh.

        29

        30       Do you see that?

        31       A.   I do.

        32

        33       Q.   Since you were last here, Mr Flugge, the inquiry has

        34       discovered one more document.  Can we put up, please,

        35       HDD.0014.1454.  This is not a document that Mr Quennell

        36       sent to you.

        37

        38       THE COMMISSIONER:   Q.   You might just take a minute to

        39       read it, Mr Flugge.

        40       A.   Yes.

        41

        42       MR AGIUS:   Q.   Did you arrange for that document to be

        43       drafted?

        44       A.   No, I have never seen this before.

        45

        46       Q.   It wasn't my question.  Did you arrange for it to be

        47       drafted?
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         1       A.   No, I didn't arrange for it to be drafted.

         2

         3       Q.   Did you have any discussion with Mr Emons about the

         4       composition of this document?

         5       A.   No, I don't recall any discussions with Mr Emons on

         6       this.

         7

         8       Q.   Does that mean that, to the best of your recollection,

         9       you had no such discussion, or does it mean you may have

        10       but you can't recall?

        11       A.   I may have but I certainly don't recall.

        12

        13       Q.   We have examined the hard drive from which this print

        14       comes.  Could we put up, please, INQ.0025.0004.

        15       Apparently, Mr Flugge, there is something called meta-data,

        16       and when a document is created on a computer certain

        17       background information is recorded in the background by the

        18       computer.  The technologists like to call this meta-data.

        19       A.   Mmm.

        20

        21       Q.   In relation to this particular document, that data

        22       reveals that the document was created on 5 April 2000.  The

        23       date 25 September 2006 was when it was retrieved, on the

        24       inquiry's instructions, from the hard drive.  It was last

        25       saved by Mr Emons, who had revised it three times in a

        26       total of 26 minutes.  Interestingly, the meta-data also

        27       records that the document was printed on 5 April 2000 at

        28       11.23am.  Did Mr Emons discuss this document with you on or

        29       about 5 April 2000?

        30       A.   No - well, I don't recall him discussing the document

        31       with me.

        32

        33       Q.   Let me see if I can assist your recollection by

        34       putting the document in a temporal context.  Mr Emons' fax

        35       to Yousif Abdul Rahman, which had been sent to by

        36       Mr Quennell, is dated 5 April.  In it Mr Emons has said:

        37

        38            Our Chairman has asked me to discuss with

        39            you while I am in Baghdad the issue of the

        40            position of the United Nations on trucking

        41            fee and also future phases of the Food for

        42            Oil program.

        43

        44       So this document that I have shown you this morning, or

        45       this afternoon, which was created on 5 April, was created

        46       on the same day as Mr Emons 'fax is dated.  Do you follow

        47       that?
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         1       A.   Yes, I follow that.

         2

         3       Q.   Mr Emons' email to Mr Watson, in which he says "For

         4       your information, I had a discussion with Trevor Flugge

         5       last week to discuss some finer points of the trucking fee"

         6       is dated 4 April, so the day before the creation by

         7       Mr Emons of the letter and the fax.

         8       A.   Mmm.

         9

        10       Q.   And then on 7 April Mr Emons sends off to the IGB a

        11       fax saying that he was going to forward a letter from the

        12       chairman to the minister, which he was asking the IGB to

        13       forward to the minister.  So in that temporal context the

        14       chronology would seem to be, accepting these documents on

        15       their face value, that Mr Emons had had a discussion with

        16       you discussing the finer points of the trucking fee; he

        17       then sent off to the IGB a fax which raises as a topic for

        18       discussion between the AWB and the IGB the position of the

        19       United Nations on the trucking fee and future phases of the

        20       Oil-for-Food Program; and he then sends a threatening

        21       letter to the IGB on 7 April saying that AWB would in

        22       effect have to now start abiding by the sanctions and

        23       threatening the trade between the IGB and the AWB and also

        24       promising a letter from you.  Now, in that chronology,

        25       Mr Flugge, would it not seem likely that Mr Emons did speak

        26       to you about his strategy and about the finer points of the

        27       trucking fee?

        28       A.   I think that in my previous evidence I didn't - I have

        29       never suggested that there would never have been a

        30       discussion.  What I said was I didn't recall, at that time,

        31       having a discussion with Mr Emons in relation to that

        32       matter.  Now, I had searched my records to find whether

        33       I was going to be in Melbourne or not.  I still don't have

        34       a specific recollection of meeting with Mr Emons and having

        35       extensive discussions with him which would have included

        36       this sort of thing.  I just don't have that recollection,

        37       and that's what I said the last time I was here.  But I

        38       can't rule it out.

        39

        40       Q.   Your electronic diary is missing any detail prior to

        41       3 April 2000.  I appreciate that you told us when you were

        42       last here that in substance you didn't spend a lot of time

        43       in Melbourne?

        44       A.   That's correct.

        45

        46       Q.   You maintained an electronic diary in Melbourne?

        47       A.   Yes.
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         1

         2       Q.   What diary did you have reference to when you were not

         3       in Melbourne?

         4       A.   Well, usually my assistant would basically provide me

         5       with diaries on a monthly basis.  So, I mean, I guess

         6       that's really how it came about.  I can't specifically

         7       recall that.

         8

         9       Q.   You would get a print of your diary a month in

        10       advance, would you?

        11       A.   Quite often that would be the case, yes.  If I was in

        12       Melbourne she would give me a copy of the diary to take

        13       away of meetings that were set up.

        14

        15       Q.   Did you keep a personal diary?

        16       A.   No.

        17

        18       Q.   You kept no diary other than the electronic one that

        19       was kept for you at AWB?

        20       A.   That's correct.

        21

        22       Q.   The diary that we have, or the entries that we have,

        23       as I said, date from 3 April.  There are no entries for any

        24       earlier time in April.  But it does indicate that you went

        25       to Melbourne and arrived there on the night of Tuesday,

        26       4 April, and that the next day you went to Brisbane.  Have

        27       you any recollection of what you were doing or where you

        28       were before Monday, 3 April - say for the two weeks before?

        29       A.   I think I had been in Canada.  I had then - I think

        30       the travel diary indicated that I had been in Canada.  It

        31       was the time of the Saskatchewan Wheat Board discussion.

        32

        33       Q.   You returned to Perth on 18 March?

        34       A.   Yes.  That's what it would have been, yes.

        35

        36       Q.   That's why I said for the two weeks before 3 April.

        37       Have you any recollection of where you were in those two

        38       weeks?

        39       A.   No, I don't.

        40

        41       Q.   Add to the chronology that it was less than a month

        42       before Mr Emons' email about discussing the finer points of

        43       the trucking fee with you that you had been in Washington

        44       and had been spoken to by Mr Nicholas concerning the

        45       Canadian complaint.  Now that you have that material and

        46       chronology, what do you say about this?  Did you have a

        47       discussion with Mr Emons on the point of putting pressure
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         1       on the IGB by threatening to expose the breach of

         2       sanctions?

         3       A.   No.  I don't believe I ever had that discussion with

         4       Mr Emons.  That level of detail, I am very confident that

         5       I never had a meeting with Mr Emons.  I am sure if it had

         6       got to that point, that is the sort of information that

         7       I would have remembered.  It would not have stayed just

         8       with me.  If we were actually talking about that particular

         9       issue, I believe that would have been a much wider issue

        10       for AWB than just a mere discussion with me.  I'm sorry,

        11       I just cannot accept that we would have had that discussion

        12       and I wouldn't have at least then taken it up with the

        13       managing director or anyone else.  The fact is that

        14       particular letter to the minister, which is as referenced

        15       to me, I have no - I have never seen it before.  I had

        16       asked for that letter as part of the documents, because it

        17       was referred to very early in some of the emails that were

        18       received, and we never received that.

        19

        20       Q.   When you say you had asked for that letter, let me be

        21       sure about which letter we are speaking of.

        22

        23       MR AGIUS:   Mr Commissioner, I will tender the document

        24       that I have brought up as the letter HDD.0014.1454, and

        25       I tender with it the statement of the meta-data, which is

        26       on the screen at the moment.

        27

        28       EXHIBIT #1364 LETTER BARCODED HDD.0014.1454 TOGETHER WITH

        29       META-DATA, BARCODED INQ.0025.004

        30

        31       MR AGIUS:   Q.   I just want to clarify something.  You

        32       said in the course of your last answer:

        33

        34            The fact is that particular letter to the

        35            minister, which is as referenced to me,

        36            I have no - I have never seen it before.

        37            I had asked for that letter as part of the

        38            documents, because it was referred to very

        39            early in some of the emails that were

        40            received, and we never received that.

        41

        42       How did you know that that letter, which we now know to

        43       have been completed on 5 April 2000, had been referred to

        44       in some of the emails that you had received?

        45       A.   The particular emails that Mr Quennell had shown me

        46       were - we had actually received those emails, I believe, as

        47       part of the gathering of documents prior to this inquiry or
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         1       during the inquiry, and they referred to a letter or a

         2       special message that would be passed on by the chairman, of

         3       which I had no recollection.  Now, these, I believe - I do

         4       believe we had had these emails and I do believe they

         5       referred to the special letter.  If this is the special

         6       letter - if this is the special letter - that is referred

         7       to there, that's what I am referring to.  We had asked for

         8       a special letter, not specifically that one that happens to

         9       be there, because I have never seen it before.  And it was

        10       obviously never copied to me.

        11

        12       Q.   Why do you say that?

        13       A.   Well, otherwise I believe it would have shown up on my

        14       emails.

        15

        16       Q.   Do you mean it wasn't electronically copied to you?

        17       A.   It wasn't electronically copied, and I don't believe

        18       it was copied in any other way, because I don't believe I

        19       have ever seen it before.

        20

        21       THE COMMISSIONER:   Mr Judd, the meta-data suggests there

        22       was a print taken of this on 5 April.  Have inquiries been

        23       made to see if that document exists in AWB 's records as a

        24       hard copy?

        25

        26       MR JUDD:   We will put that in train immediately.

        27

        28       THE COMMISSIONER:   Thank you.

        29

        30       MR AGIUS:   Q.   The board minutes indicate that you were

        31       present for a board meeting on Wednesday, 29 March in

        32       Melbourne.

        33

        34       MR AGIUS:   I will tender a copy of the board minutes of

        35       AWB Limited of 29 March 2000 - AWB.0284.0285.  Could I just

        36       have that shown to Mr Flugge so that he can confirm it?

        37

        38       THE WITNESS:   Yes.

        39

        40       MR AGIUS:   Q.   Your presence in Melbourne for that board

        41       meeting would have afforded an opportunity for you to have

        42       a discussion with Mr Emons about the finer points of the

        43       trucking fee, would it not?

        44       A.   It would have, or it may have.  I mean, I was

        45       certainly in Melbourne and I was certainly in the office on

        46       that day.

        47
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         1       Q.   You took the opportunity when you were in Melbourne to

         2       meet with staff from time to time, did you not?

         3       A.   I wouldn't necessarily say I took the opportunity.  As

         4       a matter of course, sometimes staff would meet with me,

         5       sometimes I would discuss things with them.

         6

         7       THE COMMISSIONER:   Q.   Mr Flugge, I just want to put this

         8       to you so that you may have an opportunity to say anything

         9       that you want to say.  We know that on 29 March 2002 you

        10       were in Melbourne.

        11       A.   Yes.

        12

        13       Q.   On 4 April 2000 Mr Emons wrote an email to Mr Watson

        14       which said, "I spoke to Mr Flugge last week and discussed

        15       with him the finer points of trucking."  We know that on

        16       5 April, the day after he wrote in a semi-contemporaneous

        17       email that he had spoken with you the previous week, he

        18       wrote a letter to the IGB saying that Mr Laskie, the AWB

        19       general manager, would carry a personal message from you to

        20       the minister.  We know that on 4 April he also wrote saying

        21       that you had asked to discuss whilst you were in Baghdad

        22       the issue of the position of the United Nations on the

        23       trucking fees.  We know the evidence from Mr Emons that he

        24       gave about that letter and the use that he made of your

        25       name.

        26

        27            We also know that on 4 April there was prepared a

        28       document, which is now exhibit 1364, which is the document

        29       you were shown this morning, which also says, "While in

        30       Baghdad I will ask AWB to discuss the recent communication

        31       with the United Nations concerning trucking fees.  As you

        32       are aware, both the Canadian and American governments have

        33       raised this issue with the United Nations.  It is our

        34       intention to remain committed to the terms of trade agreed

        35       between IGB and AWB."

        36

        37            We also know that there was a discussion between you

        38       and Mr Nicholas some three weeks before in which the

        39       question of the trucking fee was raised.  We know that on

        40       7 April Mr Emons wrote another letter to the

        41       Director-General of IGB, saying "I will forward to you a

        42       copy of the letter from our chairman to the minister which

        43       we would ask you to forward to Minister Saleh".  One

        44       inference would be that it was this letter that you were

        45       shown this morning.  I have put all that together for you

        46       so that you may make any comment you wish to make in

        47       relation to all of that material, because that, in summary
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         1       form, is my best understanding, as presently advised, of

         2       the material that is before me.

         3       A.   Well, my comment to that, Mr Commissioner, is that my

         4       recollection of, firstly - and knowing what I know now

         5       about the meeting with Alistair Nicholas, that issues were

         6       raised.  Our management people undertook to resolve those

         7       with the UN.  I know that I met with people from the

         8       Saskatchewan wheat pool.  They raised issues of the trade

         9       with Canada.  I believe I certainly passed that information

        10       back to international marketing - I cannot recall

        11       specifically who I spoke to.  I came back to Australia.

        12       I went to Vietnam and I came back to Australia.  Yes, I was

        13       obviously in Melbourne at a board meeting on the 29th.

        14       I don't specifically recall talking to Mr Emons about

        15       anything.  I mean, I could well have met with him on that

        16       day.  There was certainly an opportunity, and that's the

        17       case.  But I don't recall it.

        18

        19            As far as the letter is concerned, I do not believe

        20       that I would have either written or agreed to this going

        21       without a full understanding of what was involved here,

        22       because certainly I don't believe I gained any knowledge

        23       from the Alistair Nicholas meeting that the Canadian and US

        24       governments were making significant inquiries.  That was

        25       not something that I have any recollection of whatsoever.

        26       That may have happened within management.  Management may

        27       have worked that through.  There may have been further

        28       discussions, but I certainly don't recall it, and I am very

        29       confident of that.

        30

        31            So certainly there could have been a discussion with

        32       Mr Emons.  The extent of that discussion I cannot comment

        33       on, because I don't recall it.  But I am certainly very

        34       confident that the particular letter that eventually came

        35       out of all of that, and the so-called special message, was

        36       one that I don't believe I wrote, and I don't believe it

        37       was ever referred to me.  That's really as far as I can go,

        38       Commissioner.

        39

        40       Q.   I should have added for your comment the additional

        41       piece of information which is Mr Quennell's note of

        42       30 April, with all its imprecisions, where he records these

        43       words:

        44

        45            Some discussion re transport thing.

        46            Effectively we paid money back to IGB -

        47            then they did inland transport - we paid it
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         1            back through Ronly - they paid Alia

         2            transport.

         3            I remember discussions with Emons - in

         4            contract - yes, we can do this.

         5            Never detailed discussion.

         6            Not issue for board.

         7            Management issue.

         8            Canadians had trouble.

         9            Ships turned away from port.

        10

        11       Is there anything further you wish to add?

        12       A.   Well, Commissioner, again, I can't add any more to

        13       what I said, because my recollection of the particular

        14       meeting with Quennell and the fact that I don't - I cannot

        15       recall the meeting with Emons, I would be beginning to

        16       speculate, and I'm not going to start speculating on this

        17       issue.

        18

        19       THE COMMISSIONER:   Yes, very well, thank you.

        20

        21       MR AGIUS:   Q.   Mr Stott had told Mr Quennell during an

        22       interview that he had with Mr Quennell at about the same

        23       time that you were interviewed by Mr Quennell that the

        24       noise around AWB was that you had personally approved the

        25       trucking arrangements.  Would you agree with that?

        26

        27       MR BARKER:   I object to this.

        28

        29       MR AGIUS:   I will withdraw that question.

        30

        31       Q.   Were you aware that there were rumours around AWB that

        32       you had approved of the trucking arrangements?

        33       A.   No.

        34

        35       Q.   On 22 July 2002 - can we bring up exhibit 1259,

        36       AWB.0462.0022 - Mr Bali wrote to Rosemary Peavey, corporate

        37       counsel at AWB, about the Amarantos matter.  This is two

        38       months before your conversation with Mr Long and two months

        39       before Mr Bali spoke to you about the same matter.  In this

        40       letter he said:

        41

        42            I was present during the meetings and

        43            discussions which took place with Trevor

        44            Flugge, the then Chairman of the AWB;

        45            Michael Watson, the then head of chartering

        46            and Nigel Officer and Mark Emons who, at

        47            that time were responsible for AWB's
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         1            business with Iraq.  Paul Ingleby head of

         2            AWB's finance department was also fully

         3            aware of and authorised these transactions.

         4

         5       Now, the matters about which he was talking there were the

         6       agreement between Ronly and AWB whereby Ronly would pay the

         7       trucking fees in return for receipt of a 20 cent per tonne

         8       fee, and that Ronly would be indemnified by AWB and that

         9       Ronly's role was only one of mere administration, in the

        10       sense that its job was complete when it channelled the

        11       trucking fees.  What do you say about the statement in this

        12       letter by Mr Bali?  Do you accept it?

        13       A.   No, I don't accept the statement.

        14

        15       Q.   Mr Bali went on to encourage AWB to speak to you,

        16       amongst others, and to obtain confirmation from you and the

        17       others as to the nature of the arrangement.  Did anybody

        18       ever speak to you about the nature of the arrangement?

        19       A.   No, they did not.

        20

        21       Q.   Messrs Phillips Fox, who were retained to advise and

        22       assist AWB in relation to Ronly's claim for indemnity, also

        23       advised AWB to speak to those referred to in that

        24       paragraph of Mr Bali's letter.  Were you aware that AWB had

        25       been advised to speak to you, amongst others, concerning

        26       the true nature of the arrangement with Ronly?

        27       A.   No, I was not.

        28

        29       Q.   May we take it then that you were not aware of the

        30       advice from Phillips Fox that you should be approached?

        31       A.   No, I wasn't aware of that.

        32

        33       Q.   Do you say as well that you were not approached by

        34       anybody from Phillips Fox concerning the true nature of the

        35       arrangement between AWB and Ronly?

        36       A.   No, I don't believe I was.

        37

        38       Q.   Mr Flugge, would you concede that, looked at in the

        39       commercial world, if you were not party to and did not have

        40       knowledge of the arrangements, the true arrangements,

        41       between AWB and Ronly, and if you had not had discussions

        42       with Nori Bali about those true arrangements, it would have

        43       been commercial suicide for Mr Bali to suggest to corporate

        44       counsel at AWB that they have discussions with you to

        45       confirm what he was saying were the true arrangements

        46       between AWB and Ronly?

        47
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         1       MR BARKER:   I object to that, Commissioner.

         2

         3       THE COMMISSIONER:   I will allow it, Mr Barker.

         4

         5       MR AGIUS:   Q.   I am putting it to you for your comment,

         6       Mr Flugge.

         7       A.   On the face of it, I think he obviously believed that

         8       I had some knowledge; otherwise, I agree, why would he ask

         9       for it?

        10

        11       Q.   He says not just that he had some knowledge, he says:

        12

        13            I was present during the meetings and

        14            discussions which took place with Trevor

        15            Flugge...

        16

        17       A.   Well, I reject that and I think that is wrong, because

        18       I don't believe I was ever at any discussions with Nori

        19       Bali in relation to setting up the so-called deal between

        20       Ronly and AWB.  So on that occasion he was probably

        21       potentially committing commercial suicide, because that

        22       would have been the answer I would have given, had I been

        23       asked.

        24

        25       Q.   He was seeking indemnity for the claim of nearly US$4m

        26       against Ronly?

        27       A.   Mmm-hmm.  I wasn't aware that there actually was a

        28       claim, it was a potential claim, and it hadn't actually got

        29       to that point, as I understood it, but maybe it was.

        30

        31       THE COMMISSIONER:   I omitted to give the board minutes an

        32       exhibit number.  It is AWB.0284.0285-0286.

        33

        34       EXHIBIT #1365 BOARD MINUTES BARCODED AWB.0284.0285-0286

        35

        36       MR AGIUS:   I believe that completes my examination of

        37       Mr Flugge, Mr Commissioner.

        38

        39       THE COMMISSIONER:   Mr Barker?

        40

        41       MR BARKER:   No, thank you.

        42

        43       THE COMMISSIONER:   Mr Judd?

        44

        45       MR JUDD:   No, thank you.

        46

        47       THE COMMISSIONER:   Does anybody else wish to ask Mr Flugge
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         1       any questions?

         2

         3       MR ALLEN:   No, sir.

         4

         5       MR FORREST:   No, thank you.

         6

         7       THE COMMISSIONER:   Thank you, Mr Flugge, you are excused.

         8

         9       MR AGIUS:   Might we take Mr Lindberg at 2 o'clock?

        10

        11       THE COMMISSIONER:   Yes, very well, I will adjourn until

        12       2 o'clock.

        13

        14       LUNCHEON ADJOURNMENT

        15

        16

        17

        18

        19

        20

        21

        22

        23

        24

        25

        26

        27

        28
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        30
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        32

        33

        34

        35

        36

        37

        38
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        46
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         1       UPON RESUMPTION:

         2

         3       <ANDREW ALEXANDER LINDBERG, on former oath:       [2.10pm]

         4

         5       THE COMMISSIONER:   Q.   You're on your former oath,

         6       Mr Lindberg.

         7       A.   Yes.

         8

         9       <EXAMINATION BY MR AGIUS:

        10

        11       MR AGIUS;   Q.   Might we have your full name again just

        12       for the record?

        13       A.   Andrew Alexander Lindberg.

        14

        15       Q.   When you were last here, I believe, Mr Lindberg, we

        16       were asking you questions about a document which became

        17       exhibit 665, the statement of contrition, or draft

        18       statement of contrition.  Can we bring up, please,

        19       AWB.0424.0278.  This is an email from Fiona Shugg to a

        20       number of named persons, and you'll see that it's dated

        21       30 December 2005.  It's been disseminated as "Pre-reading

        22       for hook-up" with Mr Sandman, which was thought to be going

        23       to take place on 2 January 2006.  As best we can determine,

        24       the attachment to this document was compiled before you'd

        25       had any conversation with Mr Sandman; would that be right?

        26       A.   No, Mr Agius.

        27

        28       Q.   When did you first speak with Mr Sandman?

        29       A.   13 December 2005.

        30

        31       Q.   In relation to the document that was attached to this

        32       email, could we bring up the next page, please, 0279.  Did

        33       you have a hand in the drafting of this document?

        34       A.   Yes, I did.

        35

        36       Q.   Did you accept as at 30 December 2005 that this

        37       document was an accurate reflection of what had occurred?

        38       A.   No.

        39

        40       Q.   Did you yourself accept on behalf of AWB, as at

        41       30 December 2005, that in paying money for inland transport

        42       and aftersales service AWB had paid money to the Iraq

        43       government in contravention of UN sanctions?

        44       A.   Well, I certainly accepted the first part of that,

        45       Mr Agius, but I was still uncertain about whether or not

        46       the UN sanctions had been contravened.

        47
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         1       Q.   Did you accept that there had been warning signs to

         2       some employees that the payment of inland transport and

         3       aftersales service had been occurring and that it had been

         4       paid to the Iraqi government in contravention of UN

         5       sanctions?

         6       A.   No.

         7

         8       Q.   Did you accept that AWB did not challenge those

         9       payments and was not alert to the potential consequences of

        10       making the payments?

        11       A.   I think I accepted that, yes.

        12

        13       Q.   If you didn't accept the first two lines of

        14       paragraph 2, then may we take it that the expression of

        15       sorrow and regret was not genuine?

        16       A.   No, I think the expression of sorrow and regret was

        17       genuine.

        18

        19       Q.   What were you sorry for and regretful of?

        20       A.   Sorry for and regretful of that money that was paid

        21       for inland trucking ended up going to the government of

        22       Iraq.  That's what I was sorry for.

        23

        24       Q.   Did you agree that AWB, in pursuing its constitutional

        25       requirement to maximise returns to the farmer in selling

        26       wheat - that is, the farmer's wheat - took a commercial and

        27       technical compliance approach to UN sanctions?

        28       A.   No, I didn't accept that as a fact.

        29

        30       Q.   And that AWB had failed to consider the broader

        31       purposes of the UN sanctions?

        32       A.   No, I didn't accept that as a fact.

        33

        34       Q.   Did you agree that there was a failure at the time of

        35       the culture, systems and procedures which the company

        36       deeply regretted?

        37       A.   I certainly agreed that it had occurred.  I didn't

        38       know as a fact that it could be as a result of the culture

        39       and systems and the procedures.

        40

        41       Q.   That what could be as a result of the culture, systems

        42       and procedures?

        43       A.   The fact that those payments that were paid for

        44       trucking went to the government of Iraq.

        45

        46       Q.   What did you think might have been the failure of the

        47       culture, systems and procedures and what do you think that
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         1       might have led to?

         2       A.   I think it was a reflection that, clearly, the money

         3       that was paid for trucking was not intended to go to the

         4       government of Iraq and it should not have occurred.

         5

         6       Q.   Did you believe that it had gone to the government of

         7       Iraq as a result of a failure of culture, systems and

         8       procedures?

         9       A.   I couldn't say that as a fact.

        10

        11       Q.   Did you believe that the recoupment of the Tigris debt

        12       should not have occurred without specific authorisation of

        13       the Australian government and the United Nations?

        14       A.   Yes.

        15

        16       Q.   Did you believe that the company should have

        17       established its own internal systems of checks and balances

        18       such that it did not participate and may have even aided

        19       stopping systematic and widespread abuse of the OFF

        20       program?

        21       A.   As a fact, no.

        22

        23       Q.   What do you mean by the qualification "as a fact"?

        24       A.   Well, I think, Mr Agius, it shouldn't have occurred.

        25       It did occur.  Why it occurred or why we didn't pick it up

        26       I think I'm speculating, it's speculation about that, but

        27       it should not have occurred and it shouldn't have been

        28       allowed to occur.

        29

        30       Q.   No doubt throughout your time at AWB, AWB monitored

        31       the situation - that is, the political situation - in Iraq;

        32       would you agree with that?

        33       A.   Well, yes; broadly, yes.

        34

        35       Q.   AWB had had a long relationship with Iraq and, as part

        36       of maintaining that relationship, AWB, during your time at

        37       AWB, would have been keen to keep on top of reports as to

        38       what was happening within Iraq and Iraq's international

        39       reputation; is that right?

        40       A.   Well, I think generally, Mr Agius, to the extent that

        41       we could.

        42

        43       Q.   You would have been aware, would you not, throughout

        44       your time at AWB that the Iraqi government's record of

        45       human rights abuses and its record for violent persecution

        46       of large sections of the Iraqi population was regularly and

        47       widely reported?
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         1       A.   I was aware that there were media reports of that

         2       kind, yes.

         3

         4       Q.   And you wouldn't dispute, would you, that throughout

         5       the later part of 2002 - from at least the middle of 2002 -

         6       there were regular media reports of that substance?

         7       A.   I'm not in a position to dispute it or confirm it,

         8       Mr Agius.  I don't know.

         9

        10       Q.   Well, we've conducted a small survey of the print

        11       media from 13 July 2000 in relation to that subject matter.

        12       You would have been aware, would you not, that from at

        13       least the middle of July 2002 there was a concern that

        14       Saddam Hussein was continuing to develop weapons of mass

        15       destruction?

        16       A.   Yes, I was aware of that.

        17

        18       Q.   You were aware of statements in the press that he

        19       had --

        20

        21       MR ALLEN:   I note that that information was the subject of

        22       debate even then.  I don't know how much weight this might

        23       have for you, Mr Commissioner, but there was a great deal

        24       of debate about these matters.  The debate continues.  Only

        25       recently, last week, the United States intelligence

        26       community announced that this information was completely

        27       incorrect.  What are you meant to do with this, with

        28       respect?  It's irrelevant.

        29

        30       THE COMMISSIONER:   Well, I am required, I think, to

        31       consider section 103 of the Criminal Code.

        32

        33       MR ALLEN:   With respect, I don't mean to ask you a

        34       question, sir.  In my submission, that does not require you

        35       to consider what was media speculation at the relevant

        36       time.

        37

        38       THE COMMISSIONER:   Well, that can be a matter of

        39       submissions.

        40

        41       MR AGIUS:   Well, the reporting in the press,

        42       Mr Commissioner, is a matter of public knowledge.  We have

        43       put together a folder entitled "Articles Supporting Iraqi

        44       Terror Claims".  It includes copies of articles from

        45       13 July 2002 through to 18 February 2003.  It runs from

        46       barcode numbers INQ.0026.0001 through to 0023.  I tender

        47       that folder of material.
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         1

         2       EXHIBIT #1366 FOLDER ENTITLED "ARTICLES SUPPORTING IRAQI

         3       TERROR CLAIMS" INCLUDING COPIES OF ARTICLES FROM 13/7/2002

         4       THROUGH TO 18/2/2003 BARCODED INQ.0026.0001-0023

         5

         6       MR AGIUS:   In relation to the awareness or otherwise of

         7       persons within AWB of information that was either known or

         8       suspected in relation to the Iraqis, and, in particular,

         9       the Iraqi administration, could we bring up, please,

        10       AWB.5044.0298.  I want to commence at 0299.

        11

        12       Q.   You'll see that this is an email from Mr Borlase to a

        13       number of persons.  I'm not suggesting that you're included

        14       in the email list by name.  There is a reference to "AWB

        15       International all".  Our understanding of the computer

        16       system doesn't permit me to say whether or not you were

        17       included within that distribution list, Mr Lindberg, but

        18       there is within this lengthy trip report a reference at

        19       0300, if we could go to that, the last paragraph:

        20

        21            IGB are building 100 permanent bunkers at

        22            2k each with fumigation capabilities.  They

        23            requested some assistance with the

        24            specifications of the unloading equipment.

        25

        26       Then if we could go to 0298, there's a reply from

        27       Gerard McMullen to the same list of recipients, in which he

        28       corrects Mr Borlase's use of the word "thermocouple" to

        29       "thermal couple".  Then if we go to the next page, 0299, he

        30       raises issues concerning why it is that the Iraqis would

        31       want to build 2000 tonne bunkers, as they were very

        32       management intensive and very costly per tonne.  If we go

        33       back to 0298, this email draws two responses from

        34       Mr Borlase, one a humorous one and one a serious one.

        35       Mr Borlase says:

        36

        37            The bunkers will have cement walls and

        38            floor so they are actually designed for

        39            burying the kurds - under the cement??

        40            They intend to build them with fumigation

        41            capability so the mind bogles as to whether

        42            they are fumigating insects or any other

        43            pest that pisses them off.

        44

        45       Then he goes on to speak "on a serious note" about the

        46       construction of the bunkers.  No doubt, you regret that

        47       kind of sentiment being expressed in the email?
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         1       A.   Absolutely.

         2

         3       Q.   But it does make plain, does it not, that there were

         4       personnel within AWB who were aware of what was being said

         5       that the Iraqi regime was capable of doing?

         6

         7       MR ALLEN:   I won't even bother to object, sir.  If you

         8       think this is helpful, it says something about the

         9       procedure, in my submission.

        10

        11       THE COMMISSIONER:   What does it say about the procedure?

        12

        13       MR ALLEN:   It says that your perception of what is

        14       relevant must be extremely wide, well beyond the ordinary

        15       bounds of the concept of relevance in my experience, sir.

        16       I don't mean to be disrespectful.

        17

        18       THE COMMISSIONER:   Well, you are being disrespectful, but

        19       I'll disregard it.

        20

        21       MR ALLEN:   Thank you, sir.

        22

        23       MR AGIUS:   Q.   Would you agree with me, Mr Lindberg, that

        24       the email does make plain that there were personnel within

        25       AWB who were aware of what was being said that the Iraqi

        26       regime was capable of doing?

        27       A.   Well, I hope that wasn't said in a serious way.

        28

        29       Q.   What about my question?

        30       A.   I think it is open for you to draw that inference.

        31

        32       MR AGIUS:   I tender that chain of emails, from

        33       AWB.5044.0298 through to 0301.  This material is put before

        34       you, Mr Commissioner, only on the issue of whether or not

        35       it might be said that AWB and others might have committed

        36       an offence under the terrorism offences in the Criminal

        37       Code.

        38

        39       THE COMMISSIONER:   Yes, I understand that.  That chain of

        40       emails will be exhibit 1367.

        41

        42       EXHIBIT #1367 CHAIN OF EMAILS BARCODED AWB.5044.0298-0301

        43

        44       MR AGIUS:   Q.   You understood, didn't you, Mr Lindberg,

        45       that one of the reasons for the UN sanctions was to control

        46       the amount of currency that might be available to the

        47       Iraqis so as to prevent the Iraqis from using currency to
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         1       purchase weapons or to use that currency for nefarious

         2       purposes?

         3       A.   Yes.

         4

         5       Q.   To the best of your knowledge, were there any systems

         6       in place at AWB during the time that you were there until

         7       March of 2003 to ensure that money being paid by AWB was

         8       not finding its way to the IGB or to any entity within

         9       Iraq?

        10       A.   I don't know what could have been done to ensure that

        11       after the money was paid to Alia for what certainly I

        12       believed was money for inland trucking.

        13

        14       Q.   There is no doubt, is there, that people at AWB were

        15       aware that money being paid on account of inland trucking

        16       was being paid to the IGB?

        17       A.   Well, I haven't followed all the evidence in this

        18       Commission, Mr Agius, but so it would seem.

        19

        20       Q.   And what I am directing your attention to is this - I

        21       put it to you as a matter for your comment - it is apparent

        22       that there were no checking systems within AWB to ensure

        23       that money being paid out by AWB was not finding its way to

        24       the IGB.  What do you say about that?

        25       A.   Well, I don't know what systems could have been in

        26       place.

        27

        28       Q.   Mr Hogan has said that, so far as he was concerned, he

        29       always knew that this money was going to the IGB --

        30

        31       THE COMMISSIONER:   I think he said to Iraq.

        32

        33       MR AGIUS:   Q.   Sorry, I withdraw that, to Iraq.  It was

        34       never an issue for him.  He understood that the Iraqis

        35       needed foreign currency, and it was on that basis that he'd

        36       been asked to agree to the trucking fee in the first place,

        37       and whereas he believed that the money was being used for

        38       trucking, he also believed that the money was going to

        39       Iraq.  Did you have any systems in place to drive home to

        40       personnel within AWB that money finding its way to Iraq

        41       might be used for nefarious purposes by the Iraqis?

        42       A.   I don't think we could have had those systems.

        43

        44       Q.   Well, what about instructions to staff along the lines

        45       that the basis of the UN resolutions was to prevent Iraq

        46       coming into control of money - what about instructions to

        47       that effect?
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         1       A.   Well, I don't know whether instructions of that kind

         2       existed, Mr Agius.

         3

         4       Q.   One of the problems that seems to have been

         5       uncovered - again, this is a comment, and I make it to you

         6       seeking your observation in relation to it, if you'd care

         7       to make one - was that on one version of Mr Hogan's

         8       evidence he didn't believe he was doing anything wrong by

         9       making this money available to the Iraqis.  Now, clearly it

        10       was against the spirit of the UN sanctions.  There doesn't

        11       seem to be any evidence of any policy or statement within

        12       AWB as to the purpose of the sanctions or as to the

        13       importance of abiding by the sanctions; would you agree

        14       with that?

        15       A.   Well, I don't believe that to be the case.  I believed

        16       it important that the sanctions were observed, and I was

        17       always assured that there was a very rigorous process in

        18       place, obviously from the UN and from DFAT on a

        19       contract-by-contract basis that gave me confidence that

        20       what was occurring was authorised and appropriate.

        21

        22       Q.   But there was no policy in place at AWB to ensure that

        23       what was occurring was appropriate, was there?

        24       A.   I think there was a policy, and the policy has always

        25       been that we abide by laws, rules and regulations and

        26       ethical behaviour.

        27

        28       Q.   I suggest to you that the policy that was in place was

        29       a policy of doing whatever it took to get the business

        30       done.

        31       A.   I disagree.

        32

        33       Q.   We have a number of documents from Mr Sandman, and I

        34       want to take you to one or two matters that he raised and

        35       get your comments on them.  Could we bring up, please,

        36       AWB.0424.0216.  This is one of the iterations of the

        37       contrition statement, which includes comments by

        38       Peter Sandman.  If I bring you to the last full paragraph

        39       on the page, I ask you to read that.  I'll just have the

        40       page turned so you can finish the last two lines of the

        41       paragraph - 0217.  Can we go back to 0216.  Five lines into

        42       the paragraph Mr Sandman records this:

        43

        44            An earlier draft said Andrew personally saw

        45            some of these warning signs and failed to

        46            note their significance.  And it said he

        47            believes others DID appreciate their
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         1            significance but chose to do nothing.

         2

         3       Now, can I ask you, was it true to say that you had seen

         4       some of the warning signs and had failed to note their

         5       significance?

         6       A.   No.

         7

         8       Q.   Was it true to say that you believed that others did

         9       appreciate their significance but chose to do nothing?

        10       A.   No.

        11

        12       Q.   Do you know what it was that Mr Sandman relied upon

        13       for those statements?

        14       A.   There was an earlier draft prepared by Peter

        15       Hargreaves that I believe contained that sentiment, or

        16       those words.

        17

        18       Q.   On what basis - if you can say, please say so - did

        19       Mr Hargreaves have licence to include that sort of material

        20       in a draft?

        21       A.   They were drafts.  One of the problems with this whole

        22       exercise was that whatever was going to be said finally

        23       would be said to this Commission, it would be given as

        24       evidence, it had to be true, and I didn't believe this was,

        25       or couldn't be certain that it was.

        26

        27       Q.   Do you know where Mr Hargreaves obtained the material

        28       which permitted him to write that you had personally seen

        29       some of these warning signs and failed to note their

        30       significance?

        31       A.   No.

        32

        33       Q.   Had you said that to Mr Hargreaves?

        34       A.   No.

        35

        36       Q.   Had you given him to believe that that in fact was the

        37       case, so far as you were concerned?

        38       A.   No.

        39

        40       Q.   What I'm struggling with, Mr Lindberg, is how it might

        41       be that Mr Hargreaves would take it upon himself to say

        42       something about your own liability, that you personally saw

        43       some of the signs and that you failed to note their

        44       significance, beyond saying anything about AWB generally.

        45       A.   Mmm.  Well, this was the context in which these

        46       documents were created.  It was consistent with a

        47       philosophy that was espoused by Mr Sandman, and that
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         1       philosophy was to overapologise.  He wasn't necessarily

         2       concerned with the truth or the facts.  For that I relied

         3       on the advice that was coming forward from the legal team

         4       and things that I knew to be true.  This was an exercise in

         5       trying to see whether something could be constructed that

         6       met the tests of truth, first and foremost, fairness to the

         7       organisation and the individuals, was consistent with the

         8       facts and the advice that I was receiving and the board was

         9       receiving from the legal team marshalling the facts and

        10       giving advice on these matters, and finally was something

        11       that the board itself would endorse as representing,

        12       through me, the company's evidence to be given to this

        13       Commission.  That did not meet those tests.

        14

        15       Q.   When you said it was part of Mr Sandman's strategy to

        16       overapologise, it was never part of his strategy to lie,

        17       was it?

        18       A.   No, but Mr Sandman did not know all the facts, did not

        19       know all the circumstances.  A lot of Mr Sandman's advice

        20       was based on speculation.

        21

        22       Q.   These two sentences you've told us were from an

        23       earlier draft which had been drawn up by Mr Hargreaves.

        24       A.   Yes.

        25

        26       Q.   They're much more than an overapology by AWB; they

        27       are, on their face - I use those words advisedly, "on their

        28       face" - an acceptance by you of personal responsibility

        29       because of things that you observed.

        30       A.   Well, that is not the truth.  If I'd seen warning

        31       signs, they would have warned me, I would have done

        32       something about it; as simple as that.

        33

        34       Q.   They also attribute to you a belief that others did

        35       appreciate the significance of the warning signs, but that

        36       they did nothing.  Again, that fixes you with knowledge of

        37       something, it goes beyond an overapology for AWB.  That was

        38       no part of Mr Sandman's strategy, was it, that you should

        39       admit to things which had not occurred and take personal

        40       responsibility for a state of knowledge which you did not

        41       have?

        42       A.   His philosophy was that any apology needed to be a

        43       personal one and needed to be framed such that I personally

        44       accepted responsibility.

        45

        46       Q.   But this goes beyond your acceptance of

        47       responsibility; it goes to what you saw and what you failed
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         1       to do.

         2       A.   It is untrue.

         3

         4       MR AGIUS:   I understand that all of the iterations of this

         5       document that we have, Mr Commissioner, are before the

         6       Commission as one exhibit, so I won't tender them

         7       separately, other than to note the page numbers.

         8

         9       THE COMMISSIONER:   Yes.

        10

        11       MR AGIUS:   Q.   Can I bring you to another document from

        12       Mr Sandman, which again records his comments on the

        13       iteration of the contrition document.  Can we bring up,

        14       please, AWB.0424.0243.  In the fourth paragraph, in bold

        15       type, it appears that Mr Sandman has written this:

        16

        17            It was you guys who told me you now think

        18            most or all of the inland trucking was

        19            handled by government employees paid $10 a

        20            day.

        21

        22       Were you present during any conference when Mr Sandman was

        23       told that?

        24       A.   No.

        25

        26       Q.   Was that material ever provided to you?

        27       A.   No.  All I can recall is that there was media comment

        28       of that kind at around that time.

        29

        30       Q.   No doubt you read his comment in this iteration of the

        31       document?

        32       A.   Yes.

        33

        34       Q.   And he attributes that information to "you guys", "It

        35       was you guys who told me".  Did you understand him to be

        36       saying that he in fact had been told that by AWB, as

        37       opposed to something that he'd detected in the press?

        38       A.   Not necessarily.

        39

        40       Q.   If we go to the bottom of page 0243, I'd ask you to

        41       read the last paragraph.  Then over the page, the paragraph

        42       continues for another seven lines.  You will have read then

        43       that Mr Sandman's comment was, in part:

        44

        45            You told me many at AWB thought and still

        46            think it was no big deal that Iraq's money

        47            got back to Saddam.
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         1

         2       Had you said words to that effect to Mr Sandman?

         3       A.   No.

         4

         5       Q.   Were those words said to him in your presence?

         6       A.   No.

         7

         8       Q.   Was it your belief that there were many at AWB during

         9       the OFF program who still, as at the date of this document,

        10       thought that it was no big deal that Iraq's money got back

        11       to Saddam - to your knowledge or belief?

        12       A.   No.

        13

        14       Q.   Where do you think Mr Sandman got that information

        15       from?

        16       A.   I don't know.  The only discussion I recall was that

        17       there was discussion that, as I was advised, the issue was

        18       not so much whether money went back to the government of

        19       Iraq but whether that money was used for non-humanitarian

        20       purposes.  That's the only discussion that I recall.

        21

        22       Q.   Well, he goes a lot further than that in this comment;

        23       he speaks of it being no big deal that Iraq's money got

        24       back to Saddam.  He's not speaking about the purpose to

        25       which the money was put, but the money of Iraq got back to

        26       Saddam.  Have you any idea where he got that information

        27       from or the impression that many at AWB had those thoughts?

        28       A.   No.

        29

        30       Q.   Did you correct him in relation to that?

        31       A.   Well, this was a draft.  There were ongoing drafts.  I

        32       think the fact of the matter is that Mr Sandman was the

        33       devil's advocate.  He often used language in a provocative

        34       way to stimulate debate and I found that was something that

        35       was a characteristic of the way he talked.

        36

        37       Q.   He was doing a lot more than that here, Mr Lindberg;

        38       he was saying what he believed he'd been told.  He wasn't

        39       asking a provocative question; he was making a statement.

        40       A.   Well, not told by me, not told in my presence.

        41

        42       Q.   Can we go to 0245.  In the second-last paragraph he

        43       adds these comments:

        44

        45            As someone pointed out on one of our

        46            conference calls, the Tigris deal is

        47            ethically clean and legally borderline.
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         1            The OFF scandals are (you tell me) legally

         2            clean but ethically pretty bad.  You seem

         3            to be more willing to apologize for Tigris

         4            than for the OFF offences.

         5

         6       Now, were you present when Mr Sandman was told during one

         7       of the conference calls that the Tigris deal was ethically

         8       clean and legally borderline?

         9       A.   No.

        10

        11       Q.   Were you present when he was told that the conduct of

        12       AWB was legally clean but ethically pretty bad?

        13       A.   No.

        14

        15       Q.   Did you hear any words of that substance said to

        16       Mr Sandman?

        17       A.   No.

        18

        19       Q.   So none of these statements which Mr Sandman

        20       attributes to AWB personnel was said to him in your

        21       presence - the ones I've taken you to?

        22       A.   No.

        23

        24       Q.   Does it trouble you that someone who was being paid

        25       what Mr Sandman was being paid and who was being consulted

        26       in the circumstances in which he was being consulted could

        27       get so many things wrong?

        28       A.   As I say, it was his style to confront, to exaggerate.

        29       He wasn't particularly concerned about the veracity of

        30       these statements.  That was his style.  That's how he

        31       operated.

        32

        33       Q.   What, you understood his style was to put back to AWB

        34       things that he'd not been told but to claim that he had

        35       been told them; you say that was part of his style, do you?

        36       A.   I say he often characterised things in his own

        37       particular way, in a very provocative way, to stimulate

        38       debate and to be the devil's advocate.  That was his style.

        39

        40       Q.   When you read these statements that he was making

        41       about things that he had been told by AWB in conference

        42       calls, I take it you formed a view then that he hadn't been

        43       told these things?

        44       A.   No, he hadn't.

        45

        46       Q.   I take it you formed that view then?

        47       A.   Yes.
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         1

         2       Q.   Did you do anything about it?

         3       A.   Well, as I say, this was a draft among many.  They

         4       were conference calls.  It was an ongoing process.

         5       Personally, I didn't think that his approach was a good

         6       one.

         7

         8       Q.   Well, did it concern you that other people at AWB may

         9       have said these things to him?

        10       A.   I don't believe, to my knowledge, anyone did.

        11

        12       Q.   And you formed that impression as soon as you read

        13       them, did you, or did you make inquiry?

        14       A.   The only people that he talked to were the people that

        15       were on the conference calls, as I understand it.  That was

        16       not said in my presence.  Now, the only explanation I can

        17       offer is that there was a discussion about the oil for food

        18       matters and the Tigris matters, and there was a discussion

        19       that perhaps it seems ironic that we are getting legal

        20       advice about these matters and it seems like, if there were

        21       to be any legal issues - and I say "were", and this is the

        22       advice we're getting from senior counsel - they're more

        23       likely to arise, if at all, in relation to Tigris than in

        24       relation to oil for food matters.  There was a discussion

        25       of that kind in the context of the outraged management

        26       philosophy of Mr Sandman, and the outrage seemed to be

        27       about oil for food and there seemed to be less outrage

        28       about Tigris.  Now, that's the discussion that I recall.

        29       He has taken that discussion and taken it much further than

        30       anything that was said - much further.

        31

        32       THE COMMISSIONER:   Q.   At that stage Tigris was not known

        33       outside of AWB, was it?  I don't think it was the subject

        34       of the Volcker Report?

        35       A.   It was certainly not publicly known, Commissioner.

        36

        37       MR AGIUS:   Q.   We have Mr Cooper's notes of some of the

        38       conferences with Peter Sandman.  Can we bring up, please,

        39       AWB.0469.0002.  These are what we believe to be Mr Cooper's

        40       notes, because that's the source of them as they are

        41       explained to us, of 13 December 2005.  If we go to 0003,

        42       you'll see in the third paragraph there's a recording of:

        43

        44            We did position ourselves that we should

        45            have known.

        46

        47       Is that statement attributable to you?



            .29/9/06                   7626     A A LINDBERG (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       A.   No.

         2

         3       Q.   Can you recall who said words to that effect?

         4       A.   I believe it was Mr Sandman.

         5

         6       Q.   The next paragraph:

         7

         8            Internal inquiry - now that we have looked

         9            much more detail - broader - missed lot of

        10            signals - systemic problems - kept us from

        11            seeing problem.

        12

        13       Are words to that effect properly attributable to you?

        14       A.   No.

        15

        16       Q.   Can you recall who said words to that effect?

        17       A.   I believe it was Mr Sandman.

        18

        19       Q.   Further down:

        20

        21            Denial of managers.  How we managed to do

        22            this by accident.  Failure of senior

        23            managers to pick this up.

        24

        25       Are those words attributable to you?

        26       A.   No.

        27

        28       Q.   Can you recall who said words to that effect?

        29       A.   Again, I believe it was Mr Sandman.

        30

        31       Q.   The next line is recorded against your initials, "AL":

        32

        33            - staff were motivated to sell the wheat.

        34

        35       Is that attributable to you?

        36       A.   Yes.

        37

        38       Q.   In what context did you say that, Mr Lindberg?

        39       A.   In the context that there was a discussion that

        40       perhaps we paid too much attention to selling the wheat and

        41       not enough attention to other matters.

        42

        43       Q.   If we go to the next page, 0004, two-thirds of the way

        44       down there are your initials and there follow these words,

        45       as best we can make them out:

        46

        47            ...practical explanation of Iraq and
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         1            trucking.  If AL had known of scale of

         2            issue we would have dealt with it.

         3            Transition of culture - staff at lower

         4            levels did not elevate to the management.

         5            Pressure to make net pool returns.  Staff

         6            who knew took moral pressure on their

         7            shoulders rather than elevate.

         8

         9       Now, on one reading that's all attributed by Mr Cooper to

        10       you; do you accept that?

        11       A.   No.

        12

        13       Q.   Do you accept any of it as being attributable to you?

        14       A.   I do recall that I gave an explanation of Iraq and the

        15       trucking arrangements as I understood them.

        16

        17       Q.   Did you say that if you'd known of the scale of the

        18       issue "we would have dealt with it"?

        19       A.   No.

        20

        21       Q.   Did you speak about a transition of culture and staff

        22       at lower levels not elevating the matter to management?

        23       A.   No.  I believe this was Sandman's speculation as to

        24       how things arose in the way that they did.

        25

        26       Q.   Did you accept it?

        27       A.   No.

        28

        29       Q.   How did you believe things had occurred, then, if it

        30       was not a matter of staff at lower levels not elevating the

        31       matter to management?

        32       A.   Well, I didn't know.

        33

        34       Q.   What about "pressure to meet net pool results.  Staff

        35       who knew took moral pressure on their shoulders rather than

        36       elevate" - whose view was that?

        37       A.   I think that was, again, Mr Sandman putting forward

        38       one of his many hypotheses.

        39

        40       Q.   The next three lines:

        41

        42            . We liked and trusted the IGB.

        43            . We acknowledge employees knew, but we

        44            would have been aghast at the scale

        45

        46       What do you say about that?

        47       A.   Well, I say that there was discussion about our
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         1       long-standing relationship with the IGB, and I think

         2       Mr Sandman again, taking as a starting point the Volcker

         3       findings but wanting always to go further and accept blame

         4       and overapologise, whether it was factually true or not -

         5       that was his philosophy - put these views forward.  He was

         6       always putting forward hypotheses, consistent with his

         7       philosophy.

         8

         9       Q.   And you didn't accept those portions of these notes

        10       that I've just read to you as accurately depicting the

        11       truth?

        12       A.   No.  No.

        13

        14       Q.   Could we go to AWB.0469.0007.  These are Mr Cooper's

        15       notes of the meeting on 21 December 2005 - when I say

        16       "meeting", meeting in Melbourne and the telephone

        17       attendance of Peter Sandman - and they record your

        18       presence; do you see that?

        19       A.   Yes.

        20

        21       Q.   Mr Sandman sets out apparently three ideas for the

        22       apology, and at the bottom of the page your initials appear

        23       and three dot points.  The first of them reads:

        24

        25            Management did see signs - didn't see

        26            consequences.

        27

        28       Now, that appears to be a statement attributed to you; do

        29       you accept that?

        30       A.   Yes, in terms of the attribution.

        31

        32       Q.   Is that what you said?

        33       A.   Yes.

        34

        35       Q.   Who did you have in mind when you said "management"?

        36       A.   I think it was a generic term that was used by

        37       Mr Sandman.  What those notes at the bottom of the page

        38       reflect is my summary as I understood them of the arguments

        39       that had been put forward or the hypotheses that had been

        40       put forward in the course of the discussion by Mr Sandman.

        41       That is my summary of it.  They are his views, not my

        42       views.

        43

        44       Q.   They're not your views?

        45       A.   No, but I did say them as trying to capture in a

        46       summary form what it was that Mr Sandman was putting

        47       forward.
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         1

         2       Q.   The next line:

         3

         4            We hadn't sufficiently changed --

         5

         6       perhaps; I'm not sure of that abbreviation by Mr Cooper --

         7

         8            culture to ensure bad news rose to the top

         9            of the company.

        10

        11       A.   Again, one of Mr Sandman's hypotheses.

        12

        13       Q.   And, finally:

        14

        15            We have been stupid - overly defensive, in

        16            denial - rather than embracing Volcker and

        17            making further --

        18

        19        "changes" or "disclosures" or doing something further.

        20       Again, do you say that was your view or Mr Sandman's?

        21       A.   My summary of Mr Sandman's position or hypothesis.

        22

        23       Q.   If we go over the page to 0008, it seems that

        24       Mr Sandman's response was:

        25

        26            This does not admit a breach of law or

        27            admit anything immoral.

        28

        29       So did you understand Mr Sandman's response to your

        30       statement of those three matters to be that it did not

        31       admit a breach of the law or admit anything immoral?

        32       A.   That's what he said.

        33

        34       Q.   Who said words in the substance of the next note:

        35

        36            * Culture - primary objective was to

        37            maximise net pool returns rather than being

        38            serious about legal and ethical issues and

        39            pushing hard issues up the line to senior

        40            management.

        41

        42       A.   To the best of my recollection, it was Mr Sandman.

        43

        44       Q.   Did you agree with that?

        45       A.   No.

        46

        47       MR AGIUS:   I'll tender the notes on which I've just
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         1       examined Mr Lindberg.  They run from AWB.0469.0001 through

         2       to 0010.

         3

         4       EXHIBIT #1368 HANDWRITTEN NOTES BARCODED AWB.0469.0001-0010

         5

         6       MR AGIUS:   I believe the first page of those notes might

         7       in fact be Mr Lindberg's.

         8

         9       Q.   I wonder if you would look at that first page.  Does

        10       that first page represent your notes?

        11       A.   Yes.

        12

        13       Q.   What date or which conference do those notes refer to?

        14       A.   These notes are my notes made in the conference of

        15       21 December 2005 on the back of material that I had been

        16       given about the Sandman approach, in which I summarised, as

        17       I understood them, the arguments or the hypotheses that

        18       were being advanced by Mr Sandman.

        19

        20       Q.   Thank you.  They are included in the tender.  There's

        21       just one other matter I want to ask you about in relation

        22       to what I call the Sandman documentation.  Could we bring

        23       up, please, AWB.0424.0229.  You'll see that there are notes

        24       in bold underneath the paragraph marked 2.  I wonder if you

        25       would read those through.

        26       A.   Sorry, Mr Agius, paragraph 2?

        27

        28       Q.   Yes, underneath the paragraph 2, which speaks of

        29       warning signs to some employees, there are some notes which

        30       are in bold type.

        31       A.   Yes.

        32

        33       Q.   They appear to be drafted in the first person.  If we

        34       go over the page, you'll see that paragraph 2.3 begins with

        35       these words:

        36

        37            With respect to those AWB employees who had

        38            intimate involvement in these transactions,

        39            I see several possibilities.

        40

        41       Then there are four categories set out.  I won't read it

        42       all out - it's not relevant for the purpose of my

        43       question - but the four categories basically are:  Some

        44       employees may have actively known or suspected what was

        45       going on and not realised its ethical significance; some

        46       may have avoided knowledge that was readily available to

        47       them; some may have actively known or suspected what was
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         1       going on; and, finally (d), some may have convinced

         2       themselves that the signs did not mean what they appeared

         3       to mean.  Then the word "employees" is asterisked, and if

         4       we follow the asterisk, it says:

         5

         6            My use of the term "employees" extends also

         7            to the former Chairman of the Board of AWB,

         8            who was heavily involved in some OFF

         9            transactions.

        10

        11       Now, paragraph 2.3 as drafted, was it drafted by you or by

        12       somebody else at AWB or by Peter Sandman?

        13       A.   By Peter Sandman.

        14

        15       Q.   Did you adopt paragraph 2.3?

        16       A.   No.

        17

        18       Q.   Do you know where the information that stands beneath

        19       paragraph 2.3, or apparently stands beneath it, came from?

        20       A.   I can recall, Mr Agius, it was said that the chairman

        21       had been with AWB and the Wheat Board for a long time, he

        22       was knowledgeable about the international market, including

        23       Iraq.  That's what I recall was said.

        24

        25       Q.   Said by whom?

        26       A.   Said by me.

        27

        28       Q.   To Peter Sandman?

        29       A.   Yes, in the course of one of the phone hookups.

        30

        31       THE COMMISSIONER:   Q.   Did you also say that Mr Flugge

        32       was heavily involved in some oil for food transactions?

        33       A.   No, I did not say that.

        34

        35       MR AGIUS:   Q.   Did anybody say that?

        36       A.   No, not in my presence.

        37

        38       Q.   So are you implying that Peter Sandman made up that

        39       material in 2.3 beyond your telling him that Mr Flugge had

        40       been with the AWB and the Wheat Board for a long time and

        41       that he was knowledgeable about the international market,

        42       including Iraq?

        43       A.   Mmm-hmm.  I think that's another example of Mr Sandman

        44       taking things further for the purposes of this approach.

        45

        46       Q.   Not an example of your shifting responsibility on to

        47       Mr Flugge?
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         1       A.   Not at all.

         2

         3       Q.   Did you agree that there were those four possibilities

         4       in relation to employees of AWB?

         5       A.   Mr Sandman put forward a hypothesis that employee

         6       knowledge or conduct could be classified in this way.  I

         7       did not believe it was either true or fair to do that.  It

         8       was not adopted.

         9

        10       Q.   Now on a different topic, Mr Lindberg, we have a

        11       folder of material which has become an exhibit and it lists

        12       all of the legal opinions that AWB obtained.  One of them

        13       is an advice in draft form from Blake Dawson Waldron of

        14       15 August 2003.  In summary - perhaps we might bring it up,

        15       AWB.9000.0095 - the advice was that it was possible that

        16       AWB and/or certain employees have committed breaches of the

        17       criminal code - that's the Commonwealth criminal code; have

        18       committed breaches of the Crimes Act - the Victorian Crimes

        19       Act; and it's possible that AWB's conduct has resulted in a

        20       contravention by Australia of UN Resolution 986.  Now, we

        21       know that that advice in that form, described as a draft

        22       memorandum on Iraq issues, was forwarded by Mr Quennell to

        23       Mr Cooper and somebody with the initial "J" and name

        24       Fullarton-Healey on 15 August 2003.  We understand that

        25       J Fullarton-Healey was the acting general counsel of AWB at

        26       the time.  Did you ever receive a copy of that draft

        27       advice?

        28       A.   No.

        29

        30       Q.   Were you ever given the substance of that advice?

        31       A.   No.

        32

        33       Q.   In other words, were you ever told of the summary or

        34       the substance of the summary that I read to you?

        35       A.   No.

        36

        37       Q.   Were you ever told that AWB held that draft advice?

        38       A.   No.

        39

        40       Q.   Or that it had been given such advice?

        41       A.   No.

        42

        43       Q.   The reason why I ask you that is that between

        44       15 August 2003, which is the date of that draft, and 25 May

        45       2004, when advice was obtained from senior counsel, there

        46       were a number of occasions when it appears that AWB made

        47       statements to the effect that its contracts had fully
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         1       complied with the procedures and protocols of the UN or had

         2       stated that AWB denied any involvement in the direct

         3       payment of kickbacks, including the period under the

         4       Oil-for-Food Program, or that AWB had assured the

         5       government that all its dealings were conducted within

         6       Australian and international law as well as AWB's ethics

         7       and values.  Now, I've taken those statements from

         8       documents that are exhibits.  Each one of those statements

         9       would appear to be inconsistent with the conclusion

        10       expressed in the summary.  Have you any explanation as to

        11       how those statements could have been made by AWB in the

        12       light of this draft advice of 15 August 2003?

        13       A.   I don't know.

        14

        15       Q.   You may recall - if you don't, I can bring it up -

        16       that there was a document or a memorandum in your name to

        17       the board dated 6 May 2004.  We've covered this with you

        18       before and I don't want to go over the evidence you've

        19       given before, but do you recall the memorandum?

        20       A.   Yes.

        21

        22       Q.   I think you had not prepared it; it had been prepared,

        23       I think you had seen it, and I don't want to put words into

        24       your mouth but I think the point at which we reached with

        25       your evidence was that you accepted that it had gone out in

        26       your name --

        27       A.   Yes.

        28

        29       Q.   -- and you accepted the content of it?

        30       A.   Yes.

        31

        32       Q.   Now, the document went on to say that a report on the

        33       factual findings would be tabled with AWB management the

        34       next day.  We've already covered this with you, that there

        35       was no tabling of such a document the next day; do you

        36       follow that?

        37       A.   Certainly not with me - certainly no document, yes.

        38

        39       Q.   Mr Cooper's evidence has been, in his statement at

        40       WST.0048.0008, that, to his knowledge, Mr Quennell compiled

        41       a single folder of core documents from his investigation,

        42       which he used to prepare a brief to senior counsel in early

        43       May 2004:

        44

        45            Quennell also used a folder of core

        46            documents to brief AWB management such as

        47            Lindberg and Fuller in May and July 2004
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         1            and in February 2005.

         2

         3       Do you recall being briefed by Mr Quennell in May and July

         4       of 2004?

         5       A.   Yes.

         6

         7       Q.   During the course of those briefings were you ever

         8       told about the draft advice from Blake Dawson Waldron of

         9       15 August 2003?

        10       A.   No.

        11

        12       Q.   Were you told that Mr Quennell had concerns that AWB

        13       might have either breached the Commonwealth or State law or

        14       acted in breach of UN sanction?

        15       A.   No.

        16

        17       Q.   Or UN resolution?

        18       A.   No.

        19

        20       Q.   Mr Cooper has said, in substance, that at about

        21       10 September 2004 he had a meeting with you and told you of

        22       the Blake Dawson Waldron draft advice.  What do you say to

        23       that?

        24       A.   The draft advice of 2003?

        25

        26       Q.   Yes.

        27       A.   I say that is wrong.

        28

        29       Q.   We have an email from Mr Cooper - I wonder if we could

        30       bring it up, AWB.0277.0026 - of 9 September 2004.  This

        31       email is not directed to you.  Can I ask you to take a

        32       moment to read it.

        33       A.   Yes, I have, Mr Agius.

        34

        35       Q.   Do you have a recollection of being briefed by

        36       Mr Cooper following the completion of the factual review?

        37       A.   Yes, I do.

        38

        39       Q.   What's your recollection of the substance of the

        40       briefing?

        41       A.   Very much as it's set out there.

        42

        43       Q.   And what's your recollection as to the approximate

        44       date of that briefing?

        45       A.   I believe it was 10 September 2004.

        46

        47       Q.   What was the result of that briefing?
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         1       A.   The result was that I was very concerned about that

         2       and I asked Mr Cooper to go and get senior counsel's

         3       advice.

         4

         5       Q.   Now, we know that an additional brief to senior

         6       counsel went in October of 2004.  Had you been told of

         7       senior counsel's advice given in conference in May of 2004?

         8       A.   Yes.

         9

        10       Q.   Had you been told that that advice was in any way

        11       contingent?

        12       A.   No.

        13

        14       MR ALLEN:   Mr Commissioner, it seems to me that Mr Agius -

        15       it's late on a Friday; I'm not critical of him - is

        16       confusing two sets of advice, one in relation to trucking

        17       fees of May 2004 and the other in October 2004 regarding

        18       Tigris.  This document on the screen is about Tigris, when

        19       he was being asked questions about this.

        20

        21       MR AGIUS:   I understand the difference.  I'm just going

        22       back to the May 2004 advice.

        23

        24       Q.   You'd been told about Mr Tracey's advice in conference

        25       in May 2004?

        26       A.   That was a presentation at the board meeting, yes.

        27

        28       Q.   Had you been told that that advice was in any way

        29       contingent?

        30       A.   No.

        31

        32       Q.   Contingent upon the absence of any evidence that money

        33       had gone to an Iraqi entity?

        34       A.   No.

        35

        36       Q.   In September 2004 you wanted Mr Tracey's advice in

        37       relation to the Tigris matter?

        38       A.   Yes.

        39

        40       Q.   Did you ever receive hard copies of any of Mr Tracey's

        41       advices?

        42       A.   Yes, I did, later on.

        43

        44       Q.   When?

        45       A.   Late September 2005.

        46

        47       Q.   Up until then, you had not received copies of
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         1       Mr Tracey's advices?

         2       A.   Yes - no - I mean yes, I hadn't.

         3

         4       Q.   Up until then were you aware that any of his advices

         5       were contingent upon certain factors?

         6       A.   No.

         7

         8       Q.   In September 2005 you received a hard copy of

         9       Mr Tracey's advice concerning Project Rose?

        10       A.   Yes.

        11

        12       Q.   Can we bring up, please, from that advice page

        13       AWB.0416.0030.  May we take it, then, that from September

        14       2005 you would have been aware of what's set out in

        15       paragraph 24?

        16       A.   Yes.

        17

        18       Q.   Did you thereafter - from September 2005 - cause any

        19       inquiries to be made within AWB to determine whether there

        20       was any evidence that money paid by AWB to Alia had been

        21       forwarded to the IGB or any other arm of the Iraqi

        22       government?

        23       A.   I think our inquiries continued, the Rose inquiries

        24       continued, yes.

        25

        26       Q.   Were you ever advised that there was such evidence

        27       within AWB?

        28       A.   No - well - no, no.

        29

        30       Q.   Staying with Mr Cooper, could we bring up, please,

        31       exhibit 1289, which is AWB.9001.0170.  This is an email

        32       from Mr Quennell to Mr Cooper and others attaching a

        33       memorandum regarding the need to interview Dominic Hogan,

        34       dated 7 September 2004.  If we go to the next page, 0171,

        35       that's Mr Quennell's memorandum.  Did you ever see that

        36       memorandum?

        37       A.   I saw it a couple of days ago.

        38

        39       Q.   Did you see it before then?

        40       A.   No.

        41

        42       Q.   In particular, in September 2004?

        43       A.   No.

        44

        45       Q.   Did you ever have a meeting with Mr Cooper in which

        46       you and he discussed Mr Quennell's advice that Mr Hogan

        47       should be interviewed?
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         1       A.   Not Mr Quennell's advice, but I did have a meeting

         2       with Mr Cooper about speaking to former employees.

         3

         4       Q.   Did you have a meeting that dealt with Mr Hogan in

         5       particular?

         6       A.   I believe Mr Hogan - Mr Hogan, as I recall, was one of

         7       the employees.

         8

         9       Q.   Do you recall when your meeting with Mr Cooper was?

        10       A.   I think it was in late 2004.

        11

        12       Q.   What did you say about whether or not Mr Hogan should

        13       be interviewed?

        14       A.   I discussed the matter with the ELG, Mr Cooper's

        15       request or Mr Cooper's view that it would be desirable.

        16       With respect to Mr Hogan, I was told by Mr Geary that

        17       Mr Hogan wasn't well and that now would not be a good time

        18       to talk to Mr Hogan, and I accepted that.

        19

        20       Q.   How did this unfold, Mr Lindberg?  Did you have more

        21       than one meeting with Mr Cooper?

        22       A.   I had a number of meetings with Mr Cooper, but there

        23       was --

        24

        25       Q.   On this topic?

        26       A.   No, no, there was a meeting, there was a request, and

        27       I discussed it with the ELG, and in respect of Mr Hogan I

        28       was informed that he wasn't well and now would not be a

        29       good time to approach him.

        30

        31       Q.   Would you read the first two paragraphs of the memo?

        32       A.   Mmm, yes.

        33

        34       Q.   Were you given to understand the reasons which are

        35       expressed in those paragraphs as to why it would be

        36       advisable to interview Mr Hogan?

        37       A.   No.

        38

        39       Q.   Might your decision as to whether or not Mr Hogan had

        40       been interviewed be different if you'd been told about the

        41       content of those two paragraphs?

        42       A.   Yes, probably.

        43

        44       Q.   Do you say that you were never, right up until the

        45       commencement of this inquiry, given the substance of the

        46       reasons set out in the first two paragraphs of that memo?

        47       A.   Yes.
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         1

         2       Q.   Did it not occur to you independently that Mr Hogan

         3       was the only person likely to be able to shed light upon,

         4       amongst other things, the extent of the knowledge of AWB

         5       employees concerning the basis of the imposition of the

         6       trucking fee in June 1999 and its increase in November

         7       2000?

         8       A.   No, I didn't hold that view.

         9

        10       Q.   We have a file note of Mr Cooper of a meeting on

        11       10 June 2003.  It's exhibit 1303 - AWB.9004.0006.  Could we

        12       bring that up, please.  This is Mr Cooper's file note of a

        13       meeting he said took place on 10 June 2003.  It was seven

        14       days after the US Wheat Associates' complaint to the

        15       Honourable Colin Powell and one day before the draft letter

        16       which had been prepared for your signature, two days before

        17       the final version was signed by you.  Do you recall

        18       attending a meeting on that day, 10 June 2003?

        19       A.   No.

        20

        21       Q.   Mr Cooper has said this.  I asked him:

        22

        23            Q.  Can you say the circumstances in which

        24            you made those notes?

        25

        26       His answer was:

        27

        28            Yes, this was about four days after the

        29            very first raising of the oil-for-food

        30            issue within the company.  The US Wheat

        31            Associates letter was dated around 6 June,

        32            I believe, and this was, as you can see,

        33            only four days later.  This was a meeting,

        34            I believe, of not the whole executive

        35            leadership group, but senior managers who

        36            knew about inland transport.  So I believe

        37            Andrew Lindberg was there but the people

        38            who knew about it - Charles Stott.  Chris

        39            Whitwell must have been there because

        40            I have got his initials underlined, and

        41            there may have been other people but I

        42            can't say with certainty.

        43

        44       He goes on:

        45

        46            But the reason I say those names is this is

        47            very detailed information about the
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         1            specifics of the international sales and

         2            marketing team that wasn't known broadly

         3            around the company.

         4

         5       Did you attend a meeting where such broad issues were

         6       raised?

         7       A.   No.

         8

         9       Q.   This meeting raised a very large number of issues,

        10       factual issues, which seemed to relate to the terms of the

        11       payment of the trucking fee.  Were the issues that you can

        12       see identified on that page raised with you before you

        13       signed the letter to US Wheat Associates on 11 June 2003?

        14       A.   No.

        15

        16       Q.   You were given a draft of a letter to sign, were you

        17       not?

        18       A.   Yes.

        19

        20       Q.   And you did sign it and it was sent off to Wheat

        21       Associates?

        22       A.   I did sign it, yes.

        23

        24       Q.   Do you say you did not look into the background of the

        25       matter before signing that letter?

        26       A.   Well, as I do with every letter, I seek assurances

        27       from the authors that it is both factual and appropriate.

        28

        29       Q.   What's your recollection of who it was who gave you

        30       that draft to sign?

        31       A.   Well, it would have come from government relations.  I

        32       don't know who would have drafted it.  But I believe it

        33       would have been run past Mr Cooper or the legal team.

        34

        35       Q.   Do you see that from the notes of this meeting that

        36       you say you didn't attend there is, in an apparent response

        37       to the Wheat Associates letter, a listing of such matters

        38       as the Alia transport, Ronly, Russian traders, the increase

        39       in the trucking fee, plus the addition of 10 per cent, the

        40       reference to the land transport fee, reference to the words

        41       "Alia was only channel".  Were those matters - the matters

        42       I've just read from the notes - matters of which you were

        43       aware before you signed that letter in response to the

        44       US Wheat Associates' complaint?

        45       A.   No, I was aware of the briefing that I got on 12 June

        46       2003, which I believe preceded the signing of the letter,

        47       but not this.
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         1

         2       Q.   What were you aware of on 12 June?  The letter we

         3       have, or the copy of the letter we have, is dated 12 June?

         4       A.   Well, as I recall, there was a briefing given by Blake

         5       Dawson Waldron to the ELG, which gave me comfort that the

         6       letter that I was signing was appropriate.

         7

         8       Q.   Were you told in June 2003, before you signed the

         9       letter to US Wheat Associates, that there had been an

        10       increase in the inland transport fee plus the addition of

        11       10 per cent?

        12       A.   No.

        13

        14       Q.   Were you told that Alia was only a channel --

        15       A.   No.

        16

        17       Q.   -- for payments of the inland transport fee?

        18       A.   No.

        19

        20       Q.   Were you told of the involvement of Ronly in paying

        21       the inland transport fee?

        22       A.   No.

        23

        24       MR AGIUS:   That completes my examination of Mr Lindberg.

        25

        26       THE COMMISSIONER:   Q.   Mr Lindberg, it does appear that

        27       large amounts of money did go from AWB to Iraq through

        28       Alia, and you've said to me that it happened and it

        29       shouldn't have happened.  It's obviously been a disaster

        30       for AWB and, no doubt, for you personally.  Are you able to

        31       give me any understanding as to how you think this came

        32       about, how it happened in a company like AWB?

        33       A.   I haven't followed all the evidence in this

        34       Commission, Commissioner, but it would appear that it was

        35       set up before I arrived by former employees and it

        36       continued under my stewardship, and it shouldn't have.

        37

        38       THE COMMISSIONER:   Yes, thank you.  Do you have any

        39       questions, Mr Allen?

        40

        41       MR ALLEN:   Yes, thank you, Commissioner.  Just a couple of

        42       matters.  If I could tender, first, or ask my learned

        43       friend to tender --

        44

        45       THE COMMISSIONER:   We'll just take a brief adjournment.

        46

        47       SHORT ADJOURNMENT



            .29/9/06                   7641     A A LINDBERG (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1

         2       MR ALLEN:   Mr Commissioner, could I ask those assisting

         3       you to tender a page of Mr Cooper's notes, a copy of which

         4       we provided to them earlier, dated 10 September 2004, which

         5       records:

         6

         7            Andrew Lindberg - advice on UN 661.  Before

         8            payment proceeds [arrow] Richard Tracey QC.

         9

        10       MR AGIUS:   I will tender that page.  I'm not sure that we

        11       have a barcoded page, but we'll barcode this one in due

        12       course.

        13

        14       EXHIBIT #1369 UNBARCODED PAGE OF MR COOPER'S NOTES

        15       DATED 10/9/2004

        16

        17       <EXAMINATION BY MR ALLEN:

        18

        19       MR ALLEN:   Q.   Could I ask that this document be shown to

        20       Mr Lindberg.  It's marked, unfortunately, but it's our only

        21       copy.  Mr Lindberg, that appears to be an email together

        22       with an attachment which forwards to you Mr Tracey's advice

        23       of 22 September 2005; is that correct?

        24       A.   Yes.

        25

        26       Q.   Is that the only advice, written advice, of Mr Tracey

        27       that you ever saw?

        28       A.   I believe so, yes.

        29

        30       Q.   The document that was shown to you earlier in

        31       evidence - AWB.0416.0002, at page 0030 - was an extract of

        32       an advice from Mr Tracey dated 12 August 2005.  Did you

        33       ever see that document?

        34       A.   I don't believe so.

        35

        36       Q.   There's evidence before this Commission that draft

        37       advice was provided by Dr Donaghue at one stage in

        38       September.

        39

        40       MR AGIUS:   I will tender the email and the advice, before

        41       you move on.  I believe that might have been document

        42       number 543 in the list of claimed privilege documents.

        43       This document is not barcoded as well, but I will tender

        44       the email together with the faxed advice which bears the

        45       fax tracer line of 22 September 2005.

        46

        47       MR ALLEN:   Thank you.
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         1

         2       EXHIBIT #1370 UNBARCODED EMAIL TOGETHER WITH FAXED ADVICE

         3       OF MR TRACEY, BEARING FAX TRACER LINE OF 22/9/2005,

         4       FORMERLY DOCUMENT 543 IN LIST OF CLAIMED PRIVILEGE

         5       DOCUMENTS

         6

         7       MR ALLEN:   Q.   There is evidence before the Commission,

         8       Mr Lindberg, that in October 2004 Dr Stephen Donaghue

         9       provided draft advice regarding the Tigris matter.  Did you

        10       ever see that document?

        11       A.   No.

        12

        13       Q.   Were you ever informed about it?

        14       A.   No.

        15

        16       Q.   Were you ever given any information about

        17       Dr Donaghue's provisional or draft opinions?

        18       A.   No.

        19

        20       Q.   You gave evidence earlier in response to some

        21       questions that were being asked of you by Mr Agius that you

        22       were briefed by Mr Quennell in May and July 2004 and in

        23       February 2005; do you remember giving that evidence?

        24       A.   Yes.

        25

        26       Q.   Would you tell the Commissioner, please, the

        27       circumstances of the May briefing?

        28       A.   That was a briefing on 25 May 2004.  That was a

        29       briefing - a joint meeting of the boards and to convey,

        30       amongst other things, the advice of Mr Tracey.

        31

        32       Q.   Was that the PowerPoint briefing?

        33       A.   Yes.

        34

        35       Q.   Apart from that PowerPoint briefing that you heard at

        36       the board meeting, did you receive any other private

        37       briefing from Mr Quennell?

        38       A.   No.

        39

        40       Q.   All right.  Mr Quennell delivered the PowerPoint

        41       presentation and was present during the meeting.  Did he at

        42       any time express to you or to the other board members any

        43       qualification on the information that was being provided

        44       through the PowerPoint presentation?

        45       A.   No.

        46

        47       Q.   Then there was a briefing that you referred to in July
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         1       of 2004.  What were the circumstances of that?

         2       A.   Again, it was a meeting of both boards and Mr Quennell

         3       and Mr Cooper were there, perhaps Mr Chesterman too, I just

         4       can't recall.

         5

         6       Q.   Did you receive any private briefing apart from that

         7       which was delivered in the presence of the other members of

         8       the board?

         9       A.   No.

        10

        11       Q.   Whatever information was provided on that occasion,

        12       did Mr Quennell express any qualification or doubt or

        13       contrary opinion to that which was being put before you and

        14       the other board members?

        15       A.   No.

        16

        17       Q.   You referred to a February 2005 briefing.  What were

        18       the circumstances of that?

        19       A.   That was a briefing of the board on, as I recall,

        20       22 February 2005 and, again, it was a Project Rose briefing

        21       ahead of the Volcker investigators' arrival.

        22

        23       Q.   Did you have a private session - that is, a session

        24       not with the board - with Mr Quennell in February 2005?

        25       A.   Yes.  I gave evidence I think the first time that I

        26       thought that that briefing was late 2004.  I now know it

        27       was in February 2005.

        28

        29       Q.   Did Mr Quennell show you certain documents?

        30       A.   He did.

        31

        32       Q.   Are they the documents you referred to in your

        33       previous evidence and elsewhere as the blemishes or the

        34       problematic documents?

        35       A.   Yes.

        36

        37       Q.   Had you seen those documents before February 2005?

        38       A.   No.

        39

        40       Q.   At the board meeting in February 2005 Mr Quennell was

        41       present during the briefing you gave the board as to the

        42       information that had been received?

        43       A.   Yes.

        44

        45       Q.   Did he express any contrary opinion or any

        46       qualification?

        47       A.   No.
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         1

         2       Q.   Did he have the opportunity to do that?

         3       A.   Yes.

         4

         5       Q.   How did he have that opportunity?

         6       A.   Well, these sessions were always very interactive and

         7       the advisers participated and they would respond to

         8       questions, if asked, and they would chip in from time to

         9       time.  It was a very open process.

        10

        11       Q.   Just moving on to a different topic, Mr Cooper gave

        12       some evidence about a document - it's exhibit 1301,

        13       AWB.9002.0191, if that could be brought up, please.  It's a

        14       document I think described as a white board printout of

        15       24 February 2005.  It's on its side, but you've looked at a

        16       copy of that document over the last couple of days, haven't

        17       you, Mr Lindberg?

        18       A.   Yes, I have.

        19

        20       Q.   When did you first see that document?

        21       A.   A couple of days ago.

        22

        23       Q.   Were you present at any meeting where that information

        24       was displayed on a white board?

        25       A.   No.

        26

        27       Q.   In February 2005 or at any other time?

        28       A.   No.

        29

        30       MR ALLEN:   Thank you, Mr Commissioner.

        31

        32       THE COMMISSIONER:   Mr Judd?

        33

        34       MR JUDD:   No, sir.

        35

        36       THE COMMISSIONER:   Does anybody else wish to ask

        37       Mr Lindberg any questions?  Mr Agius?

        38

        39       MR AGIUS:   I have no questions, Mr Commissioner.

        40

        41       THE COMMISSIONER:   Thank you, Mr Lindberg.  You're

        42       excused, thank you.

        43

        44       THE WITNESS:   Thank you.

        45

        46       <THE WITNESS WITHDREW

        47
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         1       MR AGIUS:   Commissioner, we have a number of documents to

         2       tender.  I will ask Mr Condon to tender some of them.  I

         3       have a list of other documents to tender.  Then I

         4       understand the Commission is going to rise for a very short

         5       time and then reconvene; is that right?

         6

         7       THE COMMISSIONER:   Yes, but before I rise I'm going to ask

         8       Mr Judd and others if they wish to comment about a program

         9       for delivery of their submissions.

        10

        11       MR AGIUS:   Should I deal with the tender now?

        12

        13       THE COMMISSIONER:   Yes.

        14

        15       MR AGIUS:   In Mr Stewart's statement, which is

        16       exhibit 497, he spoke of having been provided with advice

        17       by Mr Cooper on 6 May 2004 and he referred in his statement

        18       at paragraph 106 to his personal assistant having taken

        19       notes of that meeting.  We now have those notes and I

        20       tender them.

        21

        22       THE COMMISSIONER:   Are they barcoded?

        23

        24       MR AGIUS:   No, they're not yet barcoded.

        25

        26       EXHIBIT #1371 NOTES OF MEETING RECORDED BY MR STEWART'S

        27       PERSONAL ASSISTANT

        28

        29       MR AGIUS:   Mr Commissioner, there was recorded in some

        30       documents that were tendered in the last two days

        31       statements by Mark Rowland concerning Mr Watson, in which

        32       Mr Rowland made certain allegations against Mr Watson.

        33       This was in the course of Mr Rowland's interview with

        34       Mr Quennell and Ms Peavey.  In relation to those

        35       allegations, we have received an email from Mr Watson to

        36       which he attaches a statement denying the allegations made

        37       by Mr Rowland.  I tender the email and his statement.  In

        38       doing so, can I indicate that it is my view and the view of

        39       those assisting me that the allegations referred to by

        40       Mr Rowland are outside the terms of reference of this

        41       inquiry.  Can I indicate that those assisting you,

        42       Mr Commissioner, will not be making any submissions or

        43       recommending any findings in relation to those allegations.

        44

        45       THE COMMISSIONER:   Yes.  Mr Watson's statement will be

        46       exhibit 1372.

        47
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         1       EXHIBIT #1372 STATEMENT OF MR WATSON REGARDING ALLEGATIONS

         2       MADE BY MR ROWLAND

         3

         4       MR AGIUS:   I tender two volumes of reports of the Special

         5       Rapporteur of the United Nations Commission on Human

         6       Rights.

         7

         8       EXHIBIT #1373 TWO VOLUMES OF REPORTS OF SPECIAL RAPPORTEUR

         9       OF UNITED NATIONS COMMISSION ON HUMAN RIGHTS

        10

        11       MR AGIUS:   I tender the volume marked "Human Rights

        12       Situation in Iraq - General Assembly Resolutions", which

        13       includes an index to 12 General Assembly resolutions of the

        14       United Nations concerning human rights in Iraq.

        15

        16       EXHIBIT #1374 VOLUME MARKED "HUMAN RIGHTS SITUATION IN

        17       IRAQ - GENERAL ASSEMBLY RESOLUTIONS", INCLUDING AN INDEX TO

        18       12 GENERAL ASSEMBLY RESOLUTIONS OF THE UNITED NATIONS

        19       CONCERNING HUMAN RIGHTS IN IRAQ

        20

        21       MR AGIUS:   I tender a statement made by the Minister for

        22       Foreign Affairs entitled "Iraq Weapons of Mass Destruction"

        23       and dated 17 September 2002.  It's barcoded AWB.0142.0474

        24       through to 0388.  It's sourced to the AWB.

        25

        26       EXHIBIT #1375 STATEMENT MADE BY THE MINISTER FOR FOREIGN

        27       AFFAIRS ENTITLED "IRAQ WEAPONS OF MASS DESTRUCTION" AND

        28       DATED 17/9/2002, BARCODED AWB.0142.0474-0388

        29

        30       MR AGIUS:   I'd ask Mr Condon to deal with the balance of

        31       the tender.

        32

        33       THE COMMISSIONER:   Yes.

        34

        35       MR CONDON:   Commissioner, I tender two volumes of

        36       miscellaneous documents.  Those volumes contain 150

        37       documents.

        38

        39       EXHIBIT #1376 TWO VOLUMES OF MISCELLANEUS DOCUMENTS,

        40       CONTAINING 150 DOCUMENTS

        41

        42       MR CONDON:   Can I add, with your leave, to exhibit 1360

        43       the facsimile from AWB, sourced from Ms Peavey to Mr Madder

        44       of Phillips Fox, dated 19 June 2002.  That was a course

        45       which you contemplated at transcript 7525.

        46

        47       THE COMMISSIONER:   Yes, that will be added to
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         1       exhibit 1360.

         2

         3       EXHIBIT #1360 ADDITION OF FACSIMILE FROM AWB, SOURCED FROM

         4       MS PEAVEY TO MR MADDER OF PHILLIPS FOX, DATED 19/6/2002

         5

         6       MR AGIUS:   Mr Commissioner, that completes the material

         7       that we have to present before this inquiry.

         8

         9       THE COMMISSIONER:   Mr Judd, what's the position about the

        10       statutory declaration, compliance with notices?

        11

        12       MR JUDD:   Commissioner, the stat decs that we had

        13       contemplated are in the course of preparation, but we did

        14       have some concern as to who the appropriate deponent was.

        15       It's not a matter which is completely resolved.  We're

        16       struggling with this issue even now.  We have resolution as

        17       far as the latter part is concerned, but, if we can ask the

        18       Commission's indulgence, we will address the matter,

        19       whether it's addressed one way or the other.  We understand

        20       that it's necessary to do so.

        21

        22       THE COMMISSIONER:   Yes.  Thank you.

        23

        24       MR JUDD:   It will be done within the next few days.

        25

        26       THE COMMISSIONER:   All right.  Now time for submissions.

        27       Let me say, I must report on 24 November.  It will take,

        28       I'm told, approximately a week to print and publish the

        29       report.  I propose to direct that counsel assisting provide

        30       their submissions to the solicitor assisting the Commission

        31       and to all parties who might be affected by the close of

        32       business on Tuesday next.  So they will be available at the

        33       start of business Wednesday morning.  I will be issuing a

        34       practice note which will be transmitted electronically this

        35       afternoon setting out the way in which you get access to

        36       this secure site and setting out a protocol for the way in

        37       which submissions in response should be delivered to the

        38       Commission.

        39

        40       MR JUDD:   Do I understand, Commissioner, that a response

        41       is sought as to what in our submission is the appropriate

        42       time to respond?

        43

        44       THE COMMISSIONER:   I'm giving you a chance to say what you

        45       want to say about that.

        46

        47       MR JUDD:   In some respects it's a little difficult without
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         1       knowing the volume of material.  Perhaps AWB's position -

         2       that is, the corporate position - is a slightly different

         3       one to that of the individuals.  We have different issues,

         4       and in some respect they may be more straightforward

         5       issues, but there will be some meaty ones, we are sure.  We

         6       accept limited time is available.  For our part - and I

         7       must say that I had hoped that we might be able to see the

         8       volume of material before we responded - we assume that it

         9       will be a significant submission that will take some days

        10       to absorb.  Now, that's the assumption that we are

        11       proceeding on.

        12

        13            For our part, we had thought that we would need at

        14       least some weeks to reply, but we don't speak for others

        15       who may have different considerations, having to deal in

        16       perhaps different detail with matters of credit, and the

        17       like, that perhaps don't concern the corporate position in

        18       quite the same way.  The Commission, of course, has to have

        19       time to finalise the report apart from the printing.

        20

        21       THE COMMISSIONER:   I will have to consider all that you

        22       people put to me.

        23

        24       MR JUDD:   Yes, and we understand that that will take a

        25       little time.  If I could, for our part, press the

        26       Commission for a period of two weeks in which to address

        27       that matter.  It is a position that I have communicated

        28       privately some time ago to Mr Agius on our part and I

        29       express it openly consistent with that view.  I know that

        30       others have a different view, but we have been conscious of

        31       the need to put in a degree of preparation in advance

        32       and --

        33

        34       THE COMMISSIONER:   I would assume that all counsel have

        35       been doing that.

        36

        37       MR JUDD:   Yes, but consistent with the position that we

        38       had communicated to counsel assisting, that is the time

        39       that we believe, without having seen the material, but on

        40       the assumption that we make, it will be necessary to

        41       properly respond.

        42

        43       THE COMMISSIONER:   Does anybody else wish to say anything?

        44

        45       MR ALLEN:   Just briefly, Mr Commissioner.  In our view, in

        46       order to do proper justice to our client and properly

        47       consider the submissions that come, we would like to make a
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         1       response within three weeks.

         2

         3       MR FORREST:   Could I say something too.  As you are aware,

         4       I act on behalf of five individuals, with my friend

         5       Mr Carter.  I think - this has been foreshadowed by

         6       Mr Judd - it's reasonable to assume that the submissions of

         7       counsel assisting will run into hundreds, perhaps over a

         8       thousand pages, and that will take some reading, not simply

         9       skim-reading.  It will need to be read properly.  As you're

        10       aware, a number of my clients have given extensive evidence

        11       concerning numerous issues and they have been also the

        12       subject of evidence from other witnesses who collectively

        13       have dealt with probably hundreds of exhibits relating to

        14       them.

        15

        16            We have to respond individually on behalf of each

        17       client and probably collectively on behalf of all

        18       concerning overviews of certain larger issues.  You are

        19       correct in presuming that we have been attending to what we

        20       can in running by way of preparation for submissions, and

        21       you can also proceed  on the basis that we are not going to

        22       be scared of hard work.  Having said that, it has to be

        23       done properly and for our part this is, we see, from our

        24       clients' perspectives, one of the most important phases of

        25       the inquiry.  They're entitled to have a proper job done

        26       for them, and that necessarily involves us having adequate

        27       time to respond.  The two weeks that Mr Judd refers to from

        28       the company's perspective is, from our perspective, wholly

        29       inadequate.  We would support Mr Abbott in asking for a

        30       month.  I understand that you responded to him that it was

        31       out of the question.

        32

        33       THE COMMISSIONER:  That would necessarily mean I couldn't

        34       report on time.

        35

        36       MR FORREST:   Well, I understand that, sir, and I

        37       understand your position, that you're going to have on a

        38       certain day or perhaps over a staggered period of days

        39       probably a dozen submissions to consider yourself.  So, to

        40       use Mr Sandman's words, you guys are going to be working

        41       pretty hard too.  But our position is, sir, that in order

        42       to do our clients justice to ensure them procedural

        43       fairness, we need that period of time.  We need you to have

        44       enough time to absorb what we have to say, but we need

        45       enough time to say it properly.  I am, with Mr Carter,

        46       saying to you that two weeks is not enough for us to do our

        47       clients justice.
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         1

         2       THE COMMISSIONER:   Very well.

         3

         4       MR FORREST:   Thank you.

         5

         6       THE COMMISSIONER:   Mr Lacava?

         7

         8       MR LACAVA:   I support Mr Forrest, Mr Commissioner.

         9

        10       THE COMMISSIONER:   Does anybody else wish to say anything?

        11

        12       MR BURNETT:   Commissioner, my name is Burnett.  I appear

        13       with Mr Abbott.  I think Mr Abbott has made our submissions

        14       clear.  We seek four weeks.  My instructors act for seven

        15       witnesses and we have a great deal of material to traverse.

        16

        17       THE COMMISSIONER:   Very well.  I'll briefly adjourn and

        18       consider what you've put and I'll then give my decision.

        19

        20       SHORT ADJOURNMENT

        21

        22       THE COMMISSIONER:   Subject to any new matter which may

        23       arise, the public hearings of this inquiry are now

        24       complete.  The public hearings began on 16 January 2006 and

        25       concluded in major part on 10 April 2006.  Since that time

        26       there have been a limited number of days sitting,

        27       concluding with sittings four days this week.

        28

        29            The conclusion of this inquiry has been delayed, and

        30       was delayed, from April until late to mid-September 2006

        31       whilst AWB had its claims for legal professional privilege

        32       determined by the Federal Court.  The result of that is

        33       that, in major part, all persons represented before this

        34       inquiry, including counsel assisting, have had almost five

        35       months to prepare what they wish to say in relation to

        36       their clients.  They should by now be fully familiar with

        37       the material in oral and documentary evidence and they

        38       should have formulated their view of the factual material

        39       which they may wish to advance on behalf of their clients.

        40       In that five months it is my view that they should also

        41       have given consideration to possible aspects of the law

        42       which might require consideration.

        43

        44            I must determine the time by which counsel responding

        45       to counsel assisting's submissions should provide their

        46       submissions to me.  I am required by the Letters Patent to

        47       report by 24 November 2006.  In preparing my report, I must
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         1       consider the submissions of AWB Limited and any persons

         2       potentially affected.

         3

         4            I will direct that counsel assisting provide their

         5       submissions to the solicitors assisting me by the close of

         6       business on Tuesday next, 3 October 2006.  Mr Judd, senior

         7       counsel for AWB, has indicated he would require two weeks

         8       to respond.  Various counsel for various individuals who

         9       might be affected by the submissions of counsel assisting

        10       have indicated that they require three or four weeks.  I am

        11       not persuaded that the task of those appearing for

        12       individuals is any greater than that of AWB.  Accordingly,

        13       I propose to allow two weeks for all parties to respond, or

        14       all persons to respond, to counsel assisting's submission.

        15

        16            To assist the parties, I have asked counsel assisting

        17       to provide their submissions in sequential numbered

        18       paragraphs at least in relation to the allegations of fact

        19       which they say are supported by the evidence.  That will

        20       enable others to either accept, reject or seek to qualify

        21       those statements of fact or seek to add additional

        22       statements of fact.  That should assist in expediting the

        23       responses.

        24

        25            The submissions of counsel assisting will be the

        26       subject of a confidentiality order and I also propose to

        27       make a confidentiality order in relation to the submissions

        28       ultimately received by the inquiry from AWB Limited and

        29       individuals who might wish to respond.  I do that as a

        30       matter of fairness to persons who might be adversely

        31       affected.

        32

        33            There will tonight be issued a practice note number 2

        34       which will set out the technical details of the manner in

        35       which those who are so entitled may access the submissions

        36       of counsel and a protocol for the delivery of submissions

        37       in reply.

        38

        39            The formal orders that I make are as follows:  I

        40       hereby direct that:

        41

        42            1.  By close of business on Tuesday,

        43            3 October 2006 counsel assisting provide to

        44            the solicitor to the Commission, and that

        45            solicitor to the Commission make available

        46            to AWB Limited and to persons who might be

        47            adversely affected, submissions in relation
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         1            to relevant evidence.  Such submissions are

         2            to specify:

         3            (a) the findings of fact which counsel

         4            assisting contend are available and ought

         5            to be found;

         6            (b) the inclusions which it is contended

         7            should be drawn from such facts; and

         8            (c) whether there might have been a breach

         9            of any law of the Commonwealth, a State or

        10            a Territory, on the basis of the relevant

        11            evidence.  Such submissions are to be

        12            appropriately referenced to the evidence.

        13

        14            2.  Pursuant to section 6D(3) of the Royal

        15            Commissions Act 1902, counsel assisting's

        16            submissions not be published other than to

        17            the recipient's legal representatives.

        18

        19            3.  By close of business on Tuesday,

        20            17 October 2006 AWB Limited and other

        21            persons provided with counsel assisting's

        22            submissions provide to the solicitor for

        23            the Commission their submissions in reply

        24            to counsel assisting's submissions.  Such

        25            submissions in reply are to specify:

        26            (a) any disputed findings of fact and the

        27            basis for such dispute;

        28            (b) any additional findings of fact sought;

        29            and

        30            (c) any submissions in reply to counsel

        31            assisting's submissions pursuant to

        32            paragraphs 1(b) and (c) of this direction.

        33            Such submissions in reply are to be

        34            appropriately referenced to the evidence,

        35            including reference to contrary evidence.

        36

        37            4.  Pursuant to section 6D(3) of the Royal

        38            Commissions Act 1902, those submissions

        39            referred to in paragraph 3 not be published

        40            other than to:

        41            (a) members of the Commission; and

        42            (b) persons assisting the Commission.

        43

        44       In relation to Alkaloids of Australia Limited and Rhine

        45       Ruhr Pty Limited, I have previously made orders in

        46       chambers.  Submissions of counsel assisting have been

        47       delivered and submissions in response have been received.
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         1       If counsel assisting intends to address any further

         2       submissions in relation to those matters, they should be

         3       delivered not later than close of business on Tuesday,

         4       3 October 2006.

         5

         6            That concludes the public proceedings.  I would like

         7       to thank all those who've given me assistance during the

         8       course of this difficult inquiry.  Thank you.

         9

        10       AT 4.40PM THE COMMISSION WAS ADJOURNED ACCORDINGLY

        11
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