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         1       MR WIGNEY:   Commissioner, I am appearing as counsel

         2       assisting this morning.  There are two witnesses scheduled

         3       for private hearings this morning.  They are Richard Bryden

         4       and James Tyzzer, both from Rhine Ruhr Pty Ltd.  I propose,

         5       Commissioner, to call Mr Bryden firstly.

         6

         7       THE COMMISSIONER:   I shall make a confidentiality order

         8       pursuant to section 6D(3) of the Royal Commissions Act.

         9       I direct that the evidence given by Mr Tyzzer this day not

        10       be published beyond the confines of this hearing room, the

        11       contents of all documents tendered and marked as

        12       confidential exhibits this day not be published beyond the

        13       confines of this hearing room and that this direction not

        14       be published beyond the confines of this hearing room.

        15

        16            I further direct that the orders just made do not

        17       restrict members of the Commission or persons assisting the

        18       Commission and those persons listed in schedule 1 to this

        19       direction from having access to the material to which

        20       I have referred.  Those persons in schedule 1 are Mr Tyzzer

        21       and Mr Winneke and your instructing solicitor, Mr Winneke.

        22

        23       MR WINNEKE:   Mr Commissioner, if leave be needed, I seek

        24       leave for my instructing solicitor, Mr Alan Foster, to be

        25       seated with me at the Bar table.

        26

        27       THE COMMISSIONER:   Yes, certainly.  I think I have

        28       previously granted leave for you to appear and for your

        29       instructing solicitor and any other legal advisers that

        30       your client may engage to appear.

        31

        32       MR WINNEKE:   Thank you, sir.

        33

        34       THE COMMISSIONER:   I will make a similar order in the same

        35       terms in respect of the evidence of Mr Bryden.

        36

        37       MR WIGNEY:   Commissioner, as I indicated, I will call

        38       Mr Bryden first.  I note that Mr Tyzzer appears to be

        39       present in the room, and perhaps it would be appropriate

        40       for him to wait outside.

        41

        42       THE COMMISSIONER:   Yes.

        43

        44       MR WIGNEY:   I note that it is a private examination, and

        45       it perhaps may be appropriate for the door to be closed in

        46       the circumstances and as Mr Tyzzer is waiting outside.

        47
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         1       THE COMMISSIONER:   Yes.

         2

         3       MR WIGNEY:   Commissioner, in a moment, I will ask

         4       Mr Bryden to be sworn, but perhaps before I do so,

         5       reference will be made in the course of the examination of

         6       both Mr Bryden and Mr Tyzzer to a bundle of documents which

         7       has been prepared.  It would perhaps be appropriate if

         8       I tender it now.  It is a single volume of documents headed

         9       "Rhine Ruhr Documents".  They are paginated in the bottom

        10       right-hand corner and it comprises 112 pages.  I will

        11       provide a copy to my learned friend.

        12

        13       THE COMMISSIONER:   That will be confidential exhibit 7.

        14

        15       EXHIBIT #7C VOLUME OF DOCUMENTS HEADED "RHINE RUHR

        16       DOCUMENTS"

        17

        18       MR WIGNEY:   I should indicate for my learned friend's

        19       benefit that save for one document at the very end of that

        20       bundle, which is an ASIC search, they are documents that

        21       have been sourced from the materials produced by Rhine Ruhr

        22       under summons.

        23

        24       THE COMMISSIONER:   Yes.

        25

        26       MR WIGNEY:   I ask Mr Bryden to be called and sworn,

        27       please.

        28

        29       <MR RICHARD KELLY BRYDEN, sworn              [10.10am]

        30

        31       <EXAMINATION BY MR WIGNEY:

        32

        33       MR WIGNEY:   Q.   Mr Bryden, if we can commence with some

        34       fairly formal material, please, can you give the Inquiry

        35       your full name, please?

        36       A.   Richard Kelly Bryden.

        37

        38       Q.   Bryden is spelled B-R-Y-D-E-N?

        39       A.   That's correct.

        40

        41       Q.   You are currently a director of Rhine Ruhr Pty Ltd?

        42       A.   Yes.

        43

        44       Q.   I will come to the date of your appointment in a

        45       moment, but just in general terms can you tell us, please,

        46       what is the business of Rhine Ruhr?

        47       A.   Rhine Ruhr is a designer and manufacturer of chemical
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         1       processing equipment that goes inside pressure vessels,

         2       particularly in relation to oil and gas processing.

         3

         4       Q.   Is it the situation that at least a significant

         5       proportion of the business of Rhine Ruhr is involved in

         6       exporting the equipment that you've just referred to?

         7       A.   Yes, that's correct.

         8

         9       Q.   Where is the principal place of business of

        10       Rhine Ruhr?

        11       A.   It's unit 1, 10-30 West Circuit in West Sunshine.

        12

        13       Q.   That's in Victoria?

        14       A.   It is.

        15

        16       Q.   Is it the situation that Rhine Ruhr has an associated

        17       or related company or companies overseas?

        18       A.   Repeat that question?

        19

        20       Q.   Is it the position that Rhine Ruhr has an associated

        21       or related company or companies situated overseas?

        22       A.   Rhine Ruhr has a shareholding in no overseas

        23       companies.

        24

        25       Q.   Is one of those companies a company by the name of

        26       Rhine Ruhr Distillation Engineering?

        27       A.   No.

        28

        29       Q.   Does Rhine Ruhr have an office in Malaysia?

        30       A.   No.  Would you like me to clarify?

        31

        32       Q.   Yes, please.

        33       A.   One of the directors of Rhine Ruhr, Bruce Thurgood,

        34       owns a company, Rhine Ruhr Distillation Engineering, in

        35       Malaysia.

        36

        37       THE COMMISSIONER:   Q.   But otherwise, that is

        38       unassociated with your company, with the company

        39       Rhine Ruhr Pty Ltd?

        40       A.   They hold a representation agreement with Rhine Ruhr

        41       to market our products overseas.

        42

        43       MR WIGNEY:   Q.   Mr Thurgood, I think you say, is the

        44       owner of or owns shares in that company in Malaysia; is

        45       that right?

        46       A.   Yes.

        47
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         1       Q.   He is also a director of Rhine Ruhr in Australia;

         2       correct?

         3       A.   Yes.

         4

         5       Q.   Perhaps it may be appropriate then if we deal with

         6       some more questions about the directorships.  Perhaps the

         7       easiest way to do that is - I think you've been provided

         8       with a bundle of documents in the exhibit, so if you would

         9       turn, please, to page 102, that is towards the very back of

        10       the bundle, you will see there an ASIC historical company

        11       extract for Rhine Ruhr Pty Ltd.

        12       A.   Page 102 in this bundle is an email.

        13

        14       Q.   I'm sorry, I should have made this clear.  The

        15       relevant pagination is on the bottom right-hand corner.

        16       A.   Okay, sorry.  Right, 102, yes.

        17

        18       Q.   Just in terms of the directorships, if you would turn

        19       over to page 103, towards the foot of the page, you will

        20       see, two-thirds of the way down, a heading "Company

        21       Officers".  You are referred to there as a current director

        22       and your appointment date is indicated as 19 November 2003.

        23       Does that accord with your recollection of your appointment

        24       as a director?

        25       A.   Yes, that's correct.

        26

        27       Q.   Your directorship is ongoing?

        28       A.   Yes, that's correct.

        29

        30       Q.   Is it the position that prior to being appointed

        31       director on 19 November 2003, you were employed by

        32       Rhine Ruhr?

        33       A.   Yes.

        34

        35       Q.   When did you commence employment?

        36       A.   February 1994.

        37

        38       Q.   What was your position when you were first appointed?

        39       A.   Project engineer.

        40

        41       Q.   The majority of my questions will, at least at this

        42       stage, be directed to the period 2001 through to 2003.

        43       What was your position at Rhine Ruhr during those years?

        44       A.   I was project manager at that time.

        45

        46       Q.   What were your duties and responsibilities as project

        47       manager?
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         1       A.   From the point where an order was booked, it was my

         2       responsibility to look after the engineering, the

         3       procurement and the construction.

         4

         5       Q.   May we take it that your qualifications are in the

         6       engineering or technical side of things?

         7       A.   Yes.

         8

         9       Q.   I think you referred in that answer to "from the time

        10       that an order is booked".

        11       A.   Yes.

        12

        13       Q.   Is it your evidence that prior to an order being

        14       booked, you had no involvement in contract negotiations and

        15       the like?

        16       A.   That's correct.  I would not normally have any

        17       involvement in negotiations prior to the order being

        18       booked.

        19

        20       Q.   What about in terms of pricing and arranging for or

        21       ascertaining appropriate prices for quotes or tenders; were

        22       you consulted and your expertise sought out for those

        23       purposes?

        24       A.   On occasions.  My involvement in quoting would

        25       principally be where something was of a specialised nature

        26       out of the normal range of what we did.  A lot of the

        27       products that we quote are standard and the prices come

        28       straight out of a computer model.

        29

        30       THE COMMISSIONER:   Q.   What about delivery times?

        31       A.   Delivery times, the sales engineers can work that out

        32       for themselves, for the most part.

        33

        34       MR WIGNEY:   Q.   I will ask you some more questions in

        35       relation to your position in due course, but if we can just

        36       continue for the moment with some formal questions about

        37       the directorships.  You will see on page 103 that the next

        38       current director listed is Mr Tyzzer, James Alfred Tyzzer.

        39       A.   Yes.

        40

        41       Q.   He is indicated as having been appointed a director on

        42       25 June 2002.  Are you aware whether Mr Tyzzer was employed

        43       by Rhine Ruhr prior to his appointment as a director on

        44       that date?

        45       A.   Yes, he was.

        46

        47       Q.   We will be hearing from Mr Tyzzer in due course, but
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         1       approximately from when was he employed?

         2       A.   From early in 2002.  I can't tell you the exact date.

         3

         4       Q.   If you turn over the page, the next director we have

         5       is David Bruce Thurgood, he having been appointed a

         6       director on 3 February 1987.  Is it fair to say from your

         7       knowledge that he was the founding director or one of the

         8       founding directors of Rhine Ruhr?

         9       A.   Yes, that's correct.

        10

        11       Q.   Perhaps we will come to it in more detail in due

        12       course, but again just focusing on the period 2001 through

        13       to 2003, you have indicated that Mr Thurgood had an

        14       interest in a company in Malaysia.  Was it the position in

        15       2001 to 2003 that Mr Thurgood spent most of his time in

        16       Malaysia?

        17       A.   That's correct.

        18

        19       Q.   Indeed, you'll see that his address in the search is

        20       given as a Malaysian address; right?

        21       A.   Yes.

        22

        23       Q.   In relation to your duties and responsibilities, would

        24       it be fair to say that in the period 2001 to 2003, you

        25       were, in effect, in charge of the Melbourne office or the

        26       Victorian office of Rhine Ruhr?

        27       A.   No, that's not correct.  The office worked in three

        28       streams and each office reported individually to him,

        29       irrespective of whether he was in Melbourne or Malaysia.

        30

        31       Q.   You reported to Mr Thurgood --

        32       A.   Yes.

        33

        34       Q.   -- albeit he was in Malaysia throughout most of that

        35       period?

        36       A.   Yes.

        37

        38       Q.   Were you the most senior employee in the office during

        39       that period?

        40       A.   Yes.

        41

        42       Q.   You'll see on the same page of this search, still on

        43       page 104, that there are listed under Mr Thurgood the names

        44       of four other directors, each of whom appears to have been

        45       appointed on 30 September 1987 and to have resigned or

        46       ceased to be a director on 16 November 2002.  I'll ask you

        47       a global question, and, if necessary, you'll have to
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         1       address each of these persons specifically, but were any of

         2       those persons involved in the day-to-day business of

         3       Rhine Ruhr in the period 2001 to 2003?

         4       A.   No.

         5

         6       Q.   Did any of them reside in Australia during that period

         7       of time?

         8       A.   No.

         9

        10       Q.   Was there any formal reporting to them as directors?

        11       A.   I have never formally reported to any of these people.

        12

        13       Q.   Did you have any contact with them whatsoever in the

        14       period 2001 to 2003?

        15       A.   No.  I've never had any communication at any time with

        16       any of these people.

        17

        18       Q.   Again, whilst still focusing on fairly formal matters,

        19       if you would go over two pages to page 106 of the bundle,

        20       you'll see a list of shareholders.  Again, I'll put a

        21       question to you in general terms, and you may need to be

        22       more specific, but is it fair to say that at least at the

        23       time of this historical search of the company, you,

        24       Mr Tyzzer and Mr Thurgood were the principal shareholders,

        25       either directly or through associated companies, of

        26       Rhine Ruhr?

        27       A.   I would need to check the exact timing.  I don't

        28       believe I was a shareholder at that point, though it was

        29       around about that time that I became a shareholder, but

        30       I believe it was after the event.

        31

        32       Q.   By "that time", you're referring to the period that

        33       I put to you as 2001 to 2003?

        34       A.   Yes, I'm referring to that 2002, 2003.  It was in that

        35       period.  When the four directors resigned in November 2002,

        36       at about that period Mr Thurgood bought out the interest of

        37       the other four directors.  Subsequent to that, he then sold

        38       10 per cent to myself and to Jim Tyzzer --

        39

        40       THE COMMISSIONER:   Q.   So the German interests sold out,

        41       if I can put it that way?

        42       A.   Yes, yes.

        43

        44       Q.   And Mr Thurgood retained 80 per cent and you gained

        45       10 per cent each?

        46       A.   Yes, but I would need to refer to the records for the

        47       exact timing.
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         1

         2       MR WIGNEY:   Q.   Mr Bryden, the focus of much of my

         3       questioning this morning will be on a contract that was

         4       entered into in October 2001 between Rhine Ruhr and the

         5       Iraqi Ministry of Oil and the Northern Gas Industry.  It

         6       may be necessary in due course to expand that, but that

         7       will be the focus of questioning this morning.

         8

         9            Before I ask you some questions directed at that, can

        10       I ask you this general question:  again in this period 2001

        11       to 2003, putting aside that October 2001 contract, did

        12       Rhine Ruhr submit a number of tenders or quotes to the

        13       Iraqi Ministry of Oil or other state-owned corporations for

        14       the supply of equipment?

        15       A.   There are a number that I'm aware of, yes.

        16

        17       Q.   Again putting aside the October 2001 contract for the

        18       moment, were any other contracts entered into between

        19       Rhine Ruhr and, I'll just put it globally as, Iraqi

        20       Government interests in that period 2001 through to 2003?

        21       A.   Yes, there was one other contract.

        22

        23       Q.   Was that contract ever performed; that is, were the

        24       goods actually delivered pursuant to that contract?

        25       A.   No, it wasn't.  The pressure vessel that the equipment

        26       was to go into was subsequently condemned, and the whole

        27       thing was cancelled.

        28

        29       Q.   So is the position that the only contract that was

        30       entered into and performed was this contract in October

        31       2001?

        32       A.   Yes, that's correct.

        33

        34       Q.   What I propose to do, Mr Bryden, is largely to take

        35       you through some material in chronological order in

        36       relation to the October 2001 contract.  Can I take you

        37       firstly, please, to page 1 of the bundle of documents.

        38       A.   Yes.

        39

        40       Q.   You'll see that that is a document on the letterhead

        41       of North Gas Company.  It is addressed, at least in

        42       handwriting, to Distall Australia, but do you recognise

        43       this document as having been received by Rhine Ruhr at some

        44       stage?

        45       A.   I have seen that document in the file, yes.

        46

        47       Q.   It is dated, just above the handwritten address,
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         1       19 May 2001.  Do you recall whether you saw this document

         2       at the time that it was received or shortly thereafter?

         3       A.   No, I wouldn't have seen that document then.

         4       I generally wouldn't have an involvement in quotations.

         5

         6       Q.   This appears to be a request by the North Gas Company

         7       for a quote for some particular equipment.  The actual list

         8       doesn't appear to be annexed, at least in the copy that

         9       I have.  To your knowledge, had Rhine Ruhr supplied any

        10       equipment to Iraq before the date of this document, that

        11       is, 19 May 2001?

        12       A.   Not to my knowledge.

        13

        14       Q.   Are you able to assist us at all as to the

        15       circumstances in which this request for a quote came to be

        16       received by Rhine Ruhr?

        17       A.   Could you clarify what you mean?

        18

        19       Q.   Do you know how it came to be that Rhine Ruhr received

        20       a request from an Iraqi company, the North Gas Company, to

        21       quote for equipment?

        22       A.   I only know the story after the event.  I wasn't aware

        23       of it at the time.

        24

        25       Q.   Nonetheless, can you tell us what you know about that?

        26       A.   I understand that there was, let's describe him as a

        27       trader located in the United Kingdom, who, by a long-winded

        28       method, eventually made contact with Bruce.  He put forward

        29       a long list of equipment.  He basically took one of the

        30       schedules or one of the phases out of the United Nations,

        31       and he was saying, "I'm trying to bid on this.  I have a

        32       man on the ground that knows people that can - knows how to

        33       submit the tenders.  What's on that list that you would be

        34       interested in quoting on?"

        35

        36       THE COMMISSIONER:   Q.   This is Mr Davies, is it?

        37       A.   Yes, and I understand that that list was reviewed and

        38       there were one or two items that Rhine Ruhr was interested

        39       in quoting on.  But I only know that after the event.

        40       I wasn't aware of that at the time.

        41

        42       MR WIGNEY:   Q.   The "Bruce" that you referred to in that

        43       answer is Mr Thurgood?

        44       A.   Yes.

        45

        46       Q.   To the extent that you are aware now, the UK trader,

        47       that is Mr Davies --
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         1       A.   Yes.

         2

         3       Q.   -- was an associate of or had some association with

         4       Mr Thurgood; is that correct?

         5       A.   I believe that the contact was a cold contact.

         6       I understand that the contact was through somebody that

         7       knew somebody that knew somebody, who thought he may be

         8       interested in bidding.

         9

        10       Q.   It follows from that, I gather, that so far as you are

        11       aware prior to this particular contract, there had been no

        12       commercial relationship or dealings between Rhine Ruhr and

        13       Mr Davies?

        14       A.   None that I'm aware of.

        15

        16       Q.   Mr Davies appeared to be the principal of a company

        17       called Eastoft Hall Limited; is that right?

        18       A.   Yes.

        19

        20       Q.   In due course, are you aware that a tender or quote

        21       was submitted by Rhine Ruhr following the receipt of this

        22       facsimile on page 1?

        23       A.   Yes.

        24

        25       Q.   If you would turn over the page, you will see a fax on

        26       the letterhead of Rhine Ruhr addressed to Mr Davies of

        27       Eastoft Hall, the author being Mr Thurgood.  Do you see

        28       that?

        29       A.   Yes.

        30

        31       Q.   It sets out a proposal in relation to the supply of

        32       certain equipment to North Gas Oil; right?

        33       A.   Yes.

        34

        35       Q.   Were you at all involved in putting together this

        36       quotation?

        37       A.   No.

        38

        39       Q.   You, in due course, became aware of it, however; is

        40       that correct?

        41       A.   I became aware of it when it became an order.

        42

        43       Q.   Are you aware whether, prior to this involvement with

        44       Mr Davies, Rhine Ruhr had utilised agents in foreign

        45       countries to assist it in entering into contracts?

        46       A.   Yes, we do.  We have a number of agents around the

        47       world.
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         1

         2       Q.   Are you able to assist us as to whether any written

         3       agency agreement was entered into between Rhine Ruhr and

         4       Eastoft Hall or Mr Davies at around this time?

         5       A.   I don't know whether we entered into a formal

         6       arrangement with them or not.

         7

         8       Q.   Have you ever seen any written agency agreement or --

         9       A.   Not that I recall.  We don't have a formal written

        10       agreement with all of our agents.  Some we do and some we

        11       don't.

        12

        13       Q.   We will come to some documents in a moment that

        14       indicate that Mr Davies or Eastoft Hall was to be

        15       remunerated by a commission of either 8 per cent or

        16       10 per cent in relation to this contract.  Are you able to

        17       assist us as to whether that level of commission was a high

        18       level of commission for Rhine Ruhr to pay agents in foreign

        19       countries to procure and assist in the procurement of

        20       contracts?

        21       A.   That would be a very average commission.

        22

        23       Q.   What other countries do you export to?  I should

        24       direct my question principally again to 2001 to 2003:  what

        25       other countries did you export to during that period?

        26       A.   I can't answer that as a specific.  I can give you an

        27       answer of what countries we export to in general and what

        28       countries we have agents to, but because each export market

        29       goes up and down on a year-on-year basis, I can't tell you

        30       specifically what countries we exported to during that

        31       period.  Would you like me to give a general answer?

        32

        33       Q.   If you can just give a general answer at this stage.

        34       A.   In general terms, we have an agent in South Africa and

        35       most years we would expect to have some exports there.  We

        36       have an agent in Taiwan, so we have exports to Taiwan.

        37       That agent in Taiwan - a number of the companies that we

        38       sell into in Taiwan, they in turn are actually selling on

        39       to other countries.  So while we make the sale into Taiwan,

        40       the delivery could well be into China, or there have been

        41       other countries.  I think we also put some equipment into

        42       the Philippines that was notionally sold to Taiwan.  We've

        43       got an agent in the Philippines.  We have Rhine Ruhr

        44       Distillation representing us in Malaysia, and the market

        45       through Malaysia, Indonesia, Singapore, these are all areas

        46       that we would look to regularly export into.

        47
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         1       THE COMMISSIONER:   Q.   What's the size and the nature of

         2       your business, your turnover?

         3       A.   Turnover is typically between 3m and 5m per year.

         4

         5       MR WIGNEY:   Q.   You say, do you, that a level of

         6       commission of around 8 to 10 per cent is a fairly average

         7       or standard level of commission paid by Rhine Ruhr to its

         8       overseas agents?

         9       A.   Yes, I would say the broad range of commission would

        10       generally vary from about 5 per cent through to

        11       15 per cent, so 8 to 10 per cent is smack bang in the

        12       middle of that.

        13

        14       Q.   This document that commences on page 2 appears to be

        15       Mr Thurgood, on behalf of Rhine Ruhr, setting out a

        16       quotation to Mr Davies, of Eastoft Hall, but in relation to

        17       the proposed supply to North Gas Company.

        18       A.   Yes.

        19

        20       Q.   I'll come to the particular quote to North Gas Company

        21       in a moment, but if you turn to page 3, you'll see that the

        22       proposal was initially for two identical columns at a price

        23       totalling 123,500 pounds; do you see that?

        24       A.   Yes.

        25

        26       Q.   Initially you'll see, under the heading "Price

        27       Schedule", in the second line the terms proposed were "FOB

        28       Melbourne"?

        29       A.   Yes.

        30

        31       Q.   Were they - that is, the term "FOB Melbourne", "Free

        32       on Board Melbourne" - the usual terms upon which Rhine Ruhr

        33       supplied equipment?

        34       A.   Yes, that's one of the usual terms.  "FOB" and "TIF"

        35       are the two most common terms for selling, for export.

        36

        37       Q.   If we turn over to page 6 of the bundle, you'll see

        38       that there's a facsimile there, again from Mr Thurgood on

        39       behalf of Rhine Ruhr, to Mr Davies, confirming the 10 per

        40       cent commission level to which I referred earlier; do you

        41       see that?

        42       A.   Yes.

        43

        44       Q.   If you go over the page again, page 7, there's a

        45       document which would appear to be a letter, albeit not on

        46       letterhead, to the commercial committee of the North Gas

        47       Company, 5th of June 2001, setting out a tender price; do



            .22/12/05 (3)               118         R K BRYDEN (Mr Wigney)

                            Transcript produced by ComputerReporters

�









         1       you see that?

         2       A.   Yes.

         3

         4       Q.   Now, is this a document that you recall seeing at or

         5       about the time that it's dated; that's 5 June 2001?

         6       A.   No, I wouldn't have seen it then.

         7

         8       Q.   Do you say that you had no involvement whatsoever in

         9       the pricing of this particular tender or quote?

        10       A.   None at all.

        11

        12       Q.   Had you had any contact at all with Mr Thurgood in

        13       relation to the general proposition that he was putting

        14       together a proposal or a tender to the Iraqis?

        15       A.   I may have.  I don't know is the answer, but if I can

        16       qualify that by saying it would be not uncommon, when Bruce

        17       was quoting on something of this size - and there is about

        18       40 tonnes of steel in this, so it would be not uncommon,

        19       when he was quoting, to use historical pricing for steel

        20       and then, when it was coming to the final negotiation

        21       stage, for him to come to me and say, "Look, I'm working in

        22       this prospect, I think it's moving into the closing stages

        23       of the negotiation, go and get me an updated price for this

        24       quantity of steel", and I would get my price and give it to

        25       him.  That doesn't mean he would tell me what it was and

        26       what he was doing with that price, only that he needed a

        27       price, only that he needed that information.

        28

        29       Q.   I see.  In relation to the particular tender price

        30       here, you'll see in the box in the middle of the page --

        31       A.   Yes.

        32

        33       Q.   -- a price of 123,500 pounds, but an additional

        34       component, being for freight CIP Kirkuk, giving a total

        35       offer price of 130,500 pounds?

        36       A.   Yes.

        37

        38       Q.   I just wanted to direct your attention to one other

        39       item in this letter.  You'll see initially under the

        40       heading in the first paragraph of the letter it refers to

        41       the fact that the proposal for the supply was under the

        42       terms and conditions of phase 9 of the MOU signed by the

        43       United Nations and the government of Iraq; do you see that?

        44       A.   Yes.

        45

        46       Q.   Granted that you weren't involved in putting together

        47       this tender, are you able to recall whether you had
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         1       knowledge at the time in relation to trade with Iraq?

         2       A.   At this time I don't think we had any.  The first

         3       order had not yet landed in the Melbourne office at this

         4       point.

         5

         6       Q.   Is it your evidence that, at least at this stage, you

         7       were largely relying on Mr Davies as being someone who put

         8       himself forward as having expertise in relation to putting

         9       proposals together for trade with Iraq?

        10       A.   Well, I wouldn't have been relying on anyone.  I had

        11       no involvement at this stage.

        12

        13       Q.   This was, at least at this stage, so far as you were

        14       aware, Mr Thurgood putting a proposal together largely

        15       alone at Rhine Ruhr; is that right?

        16       A.   Yes.  Can I comment, though, on pages 7 and 8.  That

        17       has Bruce Thurgood's name at the end of it.  He didn't

        18       write that.  That's not his syntax.

        19

        20       Q.   How are you able to say that?  Can you say that just

        21       from the phrasing of the letter?

        22       A.   Yes.

        23

        24       THE COMMISSIONER:   Q.   Who else might have written it?

        25       A.   Well, I'm speculating here, but in reviewing the file,

        26       I would say that Tony Davies has taken the Rhine Ruhr -

        27       well, we have a standard format for doing quotations and

        28       pages 2, 3, 4 and 5 are all from a standard template that's

        29       used for quoting.  So that doesn't follow our standard

        30       template.

        31

        32       MR WIGNEY:   Q.   I see.  You're aware of course, from your

        33       subsequent involvement, that a tender was put in to the

        34       Iraqi North Gas Oil in relation to this matter?

        35       A.   Yes.

        36

        37       Q.   Would you agree that, from your perusal of the file,

        38       the likelihood is that it was Mr Davies, of Eastoft Hall,

        39       that put this particular proposal at page 7 together based

        40       on the previous fax that had been sent to him by

        41       Mr Thurgood - that is, the fax at pages 2, 3, 4 and 5?

        42       A.   I would assume so.

        43

        44       Q.   If I can take you forward next to page 9 of the

        45       bundle.

        46       A.   Yes.

        47



            .22/12/05 (3)               120         R K BRYDEN (Mr Wigney)

                            Transcript produced by ComputerReporters

�









         1       Q.   You see that this is a print-out of an email from

         2       Eastoft Hall - I assume that's Mr Davies - addressed to

         3       "tbruce@pd.jaring.my"?

         4       A.   Yes.

         5

         6       Q.   Are you aware whether that was Mr Thurgood's email

         7       address in Malaysia?

         8       A.   It was.

         9

        10       Q.   Was it the practice at Rhine Ruhr at the time that

        11       emails sent to Mr Thurgood were at all copied to the

        12       Melbourne office of Rhine Ruhr?

        13       A.   We didn't have a fully integrated email system until

        14       the beginning of 2002, so during 2001 fax would still have

        15       been the main method of communication and email was just

        16       starting to come on stream.  So it would have been hit and

        17       miss with email during that period.

        18

        19       Q.   Is that an email that you recall having seen before,

        20       other than for the purposes of putting documents together

        21       for this inquiry?

        22       A.   I don't know whether I saw that before or not.  I may

        23       have and I've forgotten.  I just can't say.

        24

        25       Q.   I see.  If you go over the page to page 10 of the

        26       bundle, you'll see there's a photocopy of a letter --

        27       A.   Actually, just as I read that again, if I can go back

        28       and clarify.  Yes, I have seen that, because that statement

        29       that they asked us to make, we organised that from the

        30       Melbourne office.  Why I particularly remember it is

        31       because they wouldn't take a cheque for the payment.  We

        32       had to pay them something like $25 cash to do the

        33       formalisation of a letter.

        34

        35       Q.   I see.  You're referring to the last paragraph there?

        36       A.   I'm referring to the bit in the middle, "outcome

        37       hereby warrants and declares that we have no outstanding

        38       claims".  We had to have a formalised letter prepared and

        39       we had to give them some small amount of money in cash to

        40       do it.

        41

        42       Q.   In relation to the certification at the Iraqi embassy

        43       or consulate?

        44       A.   Yes.

        45

        46       Q.   If you go over, please, to the next page, which is

        47       page 10 of the bundle, you'll again see that this is a
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         1       Rhine Ruhr letter addressed again to the Commercial

         2       Committee North Gas Company?

         3       A.   Yes.

         4

         5       Q.   If one looks at the heading or the subject matter,

         6       it's again for the supply of trays, and you can check, if

         7       you wish, but it's the same reference number as the

         8       previous quote or tender to which we referred.

         9       A.   Yes.

        10

        11       Q.   This would appear to be a second tender price or a

        12       second quote; would you agree?

        13       A.   Yes.

        14

        15       Q.   Is this a document that you recall seeing at or about

        16       the time of the date that it bears?

        17       A.   No, I don't recall seeing it then or subsequently

        18       seeing the documents, no.

        19

        20       Q.   Again, that's because you really only became involved

        21       as project manager once the project had been entered into?

        22       A.   Yes.

        23

        24       Q.   You'll see that the price put forward in this

        25       quotation or tender is a total price of 125,015 pounds.

        26       You'll see 119,000-odd pounds for the design, manufacture,

        27       inspection and packaging of the particular item --

        28       A.   Yes.

        29

        30       Q.   -- and then some terms for CIP Kirkuk again?

        31       A.   Yes.

        32

        33       Q.   The total price being 125,000 pounds.  Are you able to

        34       recall becoming aware of the fact that, in the course of

        35       contract negotiations between Rhine Ruhr and the North Gas

        36       Company, the tender price was reduced?

        37       A.   Not at that time, no.  I am subsequently aware of it.

        38

        39       Q.   I see.

        40       A.   Again, it's not an untypical practice to submit one

        41       price and the actual contract price to be a different

        42       price - you know, as the client changes the scope of supply

        43       or as they negotiate a discount.

        44

        45       Q.   So far as you were aware, was it Mr Thurgood who was

        46       primarily conducting these negotiations with the North Gas

        47       Company?
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         1       A.   I believe it was Mr Davies who was conducting the

         2       negotiations.

         3

         4       Q.   Were you having any discussions with Mr Davies at

         5       around this time; that is, August --

         6       A.   No, not that I'm aware of in relation to this.  I

         7       would have been having discussions with him in relation to

         8       other matters, but not in relation to this.

         9

        10       Q.   I see.  Can I just perhaps leap ahead in time for the

        11       moment and take you to the document which appears at

        12       page 38 of the bundle.  You'll see again that this appears

        13       to be an email from Eastoft Hall, Mr Davies, to the email

        14       address that you've indicated was Mr Thurgood's email

        15       address in Malaysia.  It sets out some detail in relation

        16       to negotiations that had taken place between the North Gas

        17       Company and Mr Davies on behalf of, or as agent for, Rhine

        18       Ruhr; do you see that?

        19       A.   Yes.

        20

        21       Q.   You'll see that, in about the middle of the page,

        22       there's a reference to the original offer of 123,500 --

        23       A.   Yes.

        24

        25       Q.   -- and then a reduction of 10 per cent, a reduction of

        26       Mr Davies' commission to 8 per cent, giving a price for the

        27       goods themselves at 108,900 pounds; do you see that?

        28       A.   Yes.

        29

        30       Q.   Then you'll see also in the following line a price for

        31       the shipping CIF of 4,750 pounds, giving a total price of

        32       113,650; do you see that?

        33       A.   Yes.

        34

        35       Q.   Just look at the foot of the page and there's some

        36       handwriting.

        37       A.   Yes.

        38

        39       Q.   Are you able to identify whose handwriting that is?

        40       A.   Yes, that's Bruce's handwriting.

        41

        42       Q.   It says an abbreviation for attention, "Don/Richard".

        43       May we take it that you are the "Richard"?

        44       A.   Yes, that's correct.

        45

        46       Q.   Are you able to recall seeing a copy of this email, be

        47       it by fax or email, at some stage around 20 October 2001?
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         1       A.   Yes.

         2

         3       Q.   It follows, does it, that you were aware that, as a

         4       result of negotiations between North Gas Company and

         5       Mr Davies on behalf of Rhine Ruhr, a price for the relevant

         6       equipment and delivery to Iraq had been struck at 113,650

         7       pounds?

         8       A.   Plus the 10 per cent engineering services fee.

         9

        10       Q.   We'll come to that in a moment, but there's certainly

        11       no reference to the 10 per cent - what did you refer to it

        12       as?

        13       A.   The engineering services fee.

        14

        15       Q.   We'll come to that in a moment.  There's no reference

        16       to the engineering services fee in this document, is there?

        17       A.   In the last paragraph there is.

        18

        19       Q.   I see.  Well --

        20       A.   As before the extra 10 per cent Iraqi engineering

        21       services.

        22

        23       Q.   Go over to the document, please, at page 39.

        24       A.   Yes.

        25

        26       THE COMMISSIONER:   Q.   Just before you go on, the

        27       document at page 38, in the last paragraph, says in the

        28       second line "as before".  What does that refer to?  This is

        29       an email from the agent to Mr Thurgood.

        30       A.   Is that a question?

        31

        32       Q.   Yes.

        33       A.   There was a job - this particular paper relates to a

        34       contract that went through an office marked as S1396, which

        35       was booked in in the October 2001.  We had a prior contract

        36       which was booked in in June 2001, which was contract number

        37       S1349, and it's referring back to an explanation that's

        38       provided back at the time of S1349.  We have documentation

        39       which I think will be in the next tranche to be submitted,

        40       which is to be deferred to - can we refer to papers that we

        41       have with us today that have not yet been submitted?  It's

        42       amongst the papers that were given earlier on.

        43

        44       MR WIGNEY:   Right.

        45

        46       THE COMMISSIONER:   Q.   If I understand it correctly,

        47       there was a prior prospective contract --
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         1       A.   There was a prior contract.

         2

         3       Q.   There was a prior contract?

         4       A.   Yes.

         5

         6       MR WIGNEY:   Q.   That had been entered into, executed?

         7       A.   Yes - not executed, entered into.  It was subsequently

         8       cancelled.

         9

        10       THE COMMISSIONER:   Q.   In that prior contract, if I can

        11       just put it globally, there was provision for an additional

        12       10 per cent payment to be included in the contract price?

        13       A.   Yes.

        14

        15       Q.   Do you have the documents in relation to that here, do

        16       you?

        17       A.   We have them with us today.

        18

        19       MR WIGNEY:   Perhaps we might just proceed with the

        20       questioning for the moment.  We might just have a brief

        21       adjournment later on and we'll have a look at those

        22       documents.

        23

        24       THE COMMISSIONER:   Yes.

        25

        26       MR WIGNEY:   Q.   When I first started asking you

        27       questions, I directed you to the document at page 1 of the

        28       bundle, that being a fax from North Gas Company?

        29       A.   Yes.

        30

        31       Q.   And you gave some evidence as to how you understood

        32       that that document came to be received by Rhine Ruhr

        33       through Mr Thurgood's contract with Mr Davies; right?

        34       A.   Yes.

        35

        36       Q.   The earlier contract to which you refer, was that a

        37       contract that emanated from this quote as well - this

        38       document, this request for quotes?

        39       A.   I'm speculating when I say yes.  That's only because,

        40       as I look at the dates, the dates fit in, but that piece of

        41       paper on its own is quite meaningless.

        42

        43       Q.   I see.

        44

        45       THE COMMISSIONER:   Q.   Because it doesn't have attached

        46       to it the schedule?

        47       A.   Because it doesn't cross-reference to anything else.
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         1

         2       MR WIGNEY:   Q.   Was Mr Davies involved as agent procuring

         3       this other contract to which you've just referred?

         4       A.   Yes.

         5

         6       Q.   Were you involved in relation to negotiations for that

         7       contract?

         8       A.   No, I wasn't.

         9

        10       Q.   When you received a copy of the email at page 38 of

        11       the bundle --

        12       A.   Yes.

        13

        14       Q.   -- and read it, what did you understand to be the

        15       meaning of the last paragraph referring to 10 per cent

        16       Iraqi engineering services fee?

        17       A.   Within the previous contract there's an explanation

        18       that there's a 10 per cent engineering services fee

        19       covering installation, checking, inspection, and so on.  I

        20       guess, in fairness, to add an understanding of our

        21       equipment, because it is inside pressure vessels, they

        22       would generally have a hole in them about 16 inches in

        23       diameter.  Everything that we design has to go through that

        24       hole.  Generally what we're delivering is like a mechano

        25       set of thousands or tens of thousands of pieces of

        26       equipment that have to be taken inside and assembled by

        27       others.  Within Australia the assembly cost would typically

        28       be between 25 and 50 per cent of the manufacturing cost

        29       again.  We have been given an explanation that there was a

        30       10 per cent services fee covering the installation of our

        31       equipment.  In a Third World country with lower rates that

        32       would be a charge at the lower end of what would be

        33       reasonable.

        34

        35       Q.   When you received this document at page 38, did you

        36       know what you just told the Commissioner about the service

        37       fee?

        38       A.   Yes, I knew that because of the first contract, and so

        39       the logic flowed from one to the other.

        40

        41       Q.   I see.  So by the time this document was received on

        42       20 October 2001, the other contract had in fact been

        43       entered into?

        44       A.   The other contract never passed through the United

        45       Nations that I'm aware of, but we had been given a draft

        46       contract for signing from North Gas and we had gone ahead

        47       and started to draw up and submit drawings for approval.
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         1       The drawings were never approved, but the client - it was a

         2       new customer.  We were looking to make a good first

         3       impression, hoping to get other work into the future.

         4

         5       Q.   Mr Bryden, I thought at the very commencement of my

         6       questioning I asked you some questions about what contracts

         7       had or had not been entered into and I thought your

         8       evidence was that, putting aside this October contract,

         9       there had been one other contract that had been entered

        10       into in the period 2001 to 2003 that had been in the latter

        11       period and it had not been performed; is that right?

        12       A.   I said there was one other contract and it hadn't been

        13       executed, yes.

        14

        15       Q.   That's this earlier one.

        16

        17       THE COMMISSIONER:   Q.   That had preceded this, the

        18       contract we're addressing now?

        19       A.   Yes.

        20

        21       MR WIGNEY:   Q.   I see.  Perhaps my confusion arose

        22       because none of the documents that we've seen to date

        23       refers at all to the earlier contract; do you agree with

        24       that?

        25       A.   The documents have been submitted now, yes.  I believe

        26       we did indicate we hadn't given you everything yet.

        27

        28       Q.   Just bear with me for a moment.  We have at this stage

        29       then, looking at page 38 of this bundle, a price of 113,650

        30       pounds, to which 10 per cent is to be added for what's been

        31       called here Iraqi engineering services fee; right?

        32       A.   Yes.

        33

        34       Q.   If one then goes back to page 13 of the bundle, do you

        35       see a contract --

        36

        37       THE COMMISSIONER:   Q.   Maybe you can't answer this, but

        38       why did Mr Tony whatever his name is put Iraqi engineering

        39       services fees in quotes?

        40       A.   I have no idea.

        41

        42       MR WIGNEY:   Q.   Are you saying that, in your experience

        43       in the industry - how long have you been in the engineering

        44       industry?

        45       A.   All my working life.

        46

        47       Q.   Just explain to us again what was involved here.  You
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         1       are to pay NGI, North Gas Industry, a sum of some 11,000

         2       pounds for what?

         3       A.   For checking, installation - there's three or four

         4       descriptions that we were given in writing.  I can't recall

         5       all the words exactly used.

         6

         7       THE COMMISSIONER:   Q.   That can't be right, can it?  Your

         8       contract wasn't to install?

         9       A.   No, but the equipment has no value without

        10       installation.

        11

        12       Q.   Of course.  But why would you pay for installation?

        13       A.   We were asked to.  And, again, that's --

        14

        15       Q.   When you say you were asked to, I haven't seen a

        16       document yet in which you were asked to.

        17       A.   There is a written explanation in job 1349, which I

        18       was quite comfortable with.

        19

        20       THE COMMISSIONER:   Do we have those documents?

        21

        22       MR WIGNEY:   Q.   Let me just show you this document

        23       firstly.  It's a document that we received from a different

        24       source this morning.  It's not in the bundle.  I'll provide

        25       you with a copy.

        26

        27       MR WIGNEY:   Perhaps, Commissioner, it would be appropriate

        28       to add that to the bundle.  I think the logical place would

        29       be after the document we've just been discussing at

        30       page 38, so we'll add that at page 38A of the bundle.

        31

        32       THE COMMISSIONER:   Yes.  That's to be added to

        33       confidential exhibit 7.

        34

        35       MR WIGNEY:   Q.   This is a document dated 18 October 2001;

        36       do you see that?

        37       A.   Yes.

        38

        39       Q.   You might assist us here.  We've had it for only a

        40       moment.  It refers to subject contract number NG1/10/12.

        41       A.   Yes.

        42

        43       Q.   By reference to the document at page 13 of this

        44       bundle, that appears to relate to this particular contract;

        45       right?

        46       A.   Yes.  It does.

        47
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         1       Q.   Is this what you've been referring to as an

         2       explanation for the Iraqi - what is it?

         3       A.   If you give me a moment to just digest the words.

         4       That's talking about the issue of a bank guarantee.  To my

         5       knowledge, there was no bank guarantee issued against this

         6       job.  But, yes, in terms of the words, that's broadly

         7       similar to what I recollect, though I've never seen this

         8       piece of paper before.

         9

        10       Q.   Who's been responsible, Mr Bryden, for putting the

        11       documents together for production to this inquiry?

        12       A.   A number of people; predominantly myself.

        13

        14       Q.   Right.  When did you first discover the documents

        15       relating to this first contract to which you referred this

        16       morning?  When did you first see them?

        17       A.   When did I first see them?

        18

        19       Q.   Yes.

        20       A.   2001.

        21

        22       Q.   Do you recall when you received the summons to produce

        23       documents to this inquiry?

        24       A.   Yes.

        25

        26       Q.   What was that date?

        27       A.   I don't have the dates to hand.

        28

        29       Q.   But it was some weeks ago; would you agree?

        30       A.   Yes.

        31

        32       Q.   You became aware of it shortly after it was served on

        33       the company; right?

        34       A.   Yes.

        35

        36       Q.   Did you take, as a director of the company, whatever

        37       steps you could to ensure that that summons for production

        38       was answered as quickly as possible?

        39       A.   Yes.

        40

        41       Q.   You were aware of the first contract to which you've

        42       referred this morning, right?

        43       A.   Yes.

        44

        45       Q.   You were involved in it?

        46       A.   Yes.

        47
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         1       Q.   You were aware that Rhine Ruhr had copies of documents

         2       relating to that contract in its premises in Melbourne?

         3       A.   Yes.

         4

         5       Q.   What is your explanation for why those documents are

         6       being produced for the first time this morning?  Do you

         7       have one?

         8       A.   These documents were given to the solicitors at the

         9       same time as the other documentation.  It was all handed

        10       over together.

        11

        12       Q.   So you, as a director of Rhine Ruhr, went through

        13       Rhine Ruhr's documents and produced a number of documents

        14       to your solicitors; right?

        15       A.   Yes.

        16

        17       Q.   Have you had discussions with your solicitor in the

        18       course of this exercise of producing documents pursuant to

        19       the summons?

        20       A.   Sorry, say that again?

        21

        22       Q.   Have you had discussions with your solicitor

        23       throughout this exercise whereby you knew that you had to

        24       produce documents pursuant to the summons?

        25       A.   I knew that they were systematically working their way

        26       through the documents that we had submitted to them and

        27       that they were preparing it into various tranches, which

        28       have been submitted to yourselves.

        29

        30       Q.   Did you know, when you came up to Sydney last night or

        31       this morning, that the documents relating to this first

        32       contract had not yet been produced to the inquiry?

        33       A.   I only became aware of that for the first time

        34       yesterday.

        35

        36       THE COMMISSIONER:   I'll mark that page not "38A" but

        37       "37A".  It precedes the document at 38 in point of time by

        38       two days.

        39

        40       Q.   Mr Bryden, if you would look at the document which is

        41       now page 37A, it refers to a request.  Where is the

        42       document containing the request?

        43       A.   I've never seen that document before today.

        44

        45       MR WIGNEY:   Q.   I'm sorry, you've never seen the document

        46       that is now page 37A?

        47       A.   Yes.
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         1

         2       Q.   Are you saying that you've never seen a request

         3       either?

         4       A.   I've never seen this document before today.

         5

         6       Q.   I think the Commissioner's question was directed to

         7       the word "request".  Have you ever seen a request?

         8       A.   No.

         9

        10       Q.   Do you agree that this document, although it refers to

        11       a bank guarantee, refers to a request that Rhine Ruhr pay a

        12       sum of 11,365 pounds sterling to the North Gas Company;

        13       right?

        14       A.   Yes.

        15

        16       Q.   That payment is a payment - and I'll use the words in

        17       the letter - against "engineering services, installation,

        18       handling, verification, inspection on site for

        19       A/M enquiry"; right?

        20       A.   Yes.

        21

        22       Q.   What is "A/M enquiry"?

        23       A.   I have no idea.

        24

        25       Q.   Let me see if I can understand what this document is

        26       saying.  Rhine Ruhr is to pay a sum of 11,000-odd pounds to

        27       North Gas Company or North Gas Industry for engineering

        28       services --

        29

        30       THE COMMISSIONER:   No, it is "engineering", comma

        31       "services".

        32

        33       MR WIGNEY:   Q.   Engineering, services and installation.

        34       A.   Yes.

        35

        36       Q.   Why, is my question?

        37       A.   I can't answer that.

        38

        39       THE COMMISSIONER:   Q.   You were simply supplying the

        40       goods?

        41       A.   I wasn't involved in the negotiation at this stage.

        42

        43       MR WIGNEY:   Q.   But you were aware of it; you were aware

        44       that this fee had been paid in the past.  You've just said

        45       that in answer --

        46       A.   No, I didn't say that we had paid the fee in the past.

        47
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         1       THE COMMISSIONER:   Q.   But you are aware of an

         2       explanation for the fee?

         3       A.   I said I was satisfied with the explanation that I had

         4       seen in writing in the past.

         5

         6       THE COMMISSIONER:   Just let's cut to the chase.  Do we

         7       have that explanation?  I think your instructing solicitor

         8       has some bundles of documents, which you have and I don't.

         9       That's not a happy state.

        10

        11       MR WIGNEY:   And which I haven't seen.

        12

        13       MR WINNEKE:   That is the document that was produced this

        14       morning, and I see that copies have been made.

        15

        16       THE COMMISSIONER:   Thank you.

        17

        18       MR WINNEKE:   There is an explanation for its production

        19       this morning.

        20

        21       THE COMMISSIONER:   You might tell me what that is,

        22       Mr Winneke.

        23

        24       MR WINNEKE:   Your Honour, what occurred was this --

        25

        26       THE COMMISSIONER:   No, no, I'm no longer a judge.

        27

        28       MR WINNEKE:   I'm sorry.  I don't know whether you wish to

        29       hear evidence about this, but my instructing solicitor came

        30       to have a conference with me a number of days ago and, at

        31       the conclusion of the conference, left a folder in my

        32       chambers.  That folder remained there and sat in a

        33       position.  Yesterday, I had a look at the folder.  I took

        34       it to my instructing solicitors yesterday when we had a

        35       conference, and it became apparent that that was a bundle

        36       of documents which had not been photocopied and sent up

        37       to --

        38

        39       THE COMMISSIONER:   Which ought to have been delivered to

        40       the Commission.

        41

        42       MR WINNEKE:   Yes, and that's how it comes to have been -

        43       we noted it yesterday, and it was my decision to say,

        44       "Look, we should bring it up this morning and hand it over

        45       this morning", which is what occurred.  So that is the

        46       explanation for it.

        47
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         1       THE COMMISSIONER:   Very well.  Thank you.

         2

         3       MR WINNEKE:   I might say, Mr Commissioner, that there are

         4       more documents still to be produced, and they are quotes

         5       for various other projects and other documents, but as yet

         6       we don't have them in a position to hand to the solicitors

         7       assisting you.  Essentially, all of the documents which are

         8       closely related to the areas of this inquiry have been

         9       produced.

        10

        11       THE COMMISSIONER:   Yes, very well.  Thank you.

        12

        13       MR WIGNEY:   Q.   Mr Bryden, now being given that bundle of

        14       documents, it is not paginated, but are you able to

        15       identify for us, please, what you have referred to as the

        16       explanation for the --

        17       A.   On the third page and the fifth and sixth - the fifth

        18       and sixth pages are a letter, which talks about the

        19       engineering services fee.

        20

        21       Q.   Let's get this clear.  Go back to page 38 of the

        22       bundle.

        23       A.   Yes.

        24

        25       Q.   You received a copy of this email on or about

        26       20 October, and I think your evidence is - and correct me

        27       if I am wrong - that when you received it, you knew what

        28       the "Iraqi engineering services fee" was, because there had

        29       been a written explanation in relation to the other

        30       contract?

        31       A.   Yes.

        32

        33       Q.   And that's what you are about to take us to.

        34       A.   Yes.

        35

        36       Q.   It is the document on the third page, is it?

        37       A.   Yes, the third page is part of it.

        38

        39       Q.   Let's just get this straight, please.  Rhine Ruhr is

        40       supplying certain equipment to NGI; right?

        41       A.   Yes.

        42

        43       Q.   For which there is a contract price; right?

        44       A.   Yes.

        45

        46       Q.   That contract price includes delivery to the site in

        47       Kirkuk; right?
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         1       A.   Yes.

         2

         3       Q.   What I would like you to explain to the inquiry,

         4       please, is why it is that Rhine Ruhr, in those

         5       circumstances, would agree to pay a sum of money, being

         6       10 per cent of the contract price for the supply of goods,

         7       to the customer to whom you are supplying the goods?

         8       A.   First of all, I didn't enter into this agreement.

         9       I was given that as a written explanation, which to me at

        10       the time appeared a perfectly reasonable explanation.

        11

        12       Q.   Can I stop you there.  Can you tell us what the

        13       explanation is?  What is the explanation?  Why are you

        14       agreeing?  You're supplying goods to NGI, that is,

        15       Rhine Ruhr.

        16       A.   I didn't agree.

        17

        18       Q.   I beg your pardon?

        19       A.   I didn't agree.

        20

        21       THE COMMISSIONER:   Q.   Mr Thurgood did.  But you said

        22       that there was an explanation which you regarded as

        23       satisfactory.  What is it?  The document you referred us to

        24       is page 5 of this new bundle.

        25

        26            I will mark this second bundle as confidential

        27       exhibit 8.

        28

        29       EXHIBIT #8C SECOND BUNDLE OF DOCUMENTS SUBMITTED TO THE

        30       COMMISSION ON 22/12/05

        31

        32       THE COMMISSIONER:   Q.   Is the document that you are

        33       referring to on the fifth page that of Eastoft Hall

        34       Limited, facsimile to Mr Thurgood dated 21 June 2001?

        35       A.   Yes, that and the page immediately in front of it from

        36       North Gas.  The equipment that we supply is of no value

        37       until it's installed.

        38

        39       Q.   I understand that.  I still don't understand why you

        40       would pay somebody else additional moneys.

        41       A.   The equipment is only of use after it's installed.

        42       Somebody has to pay for installing it.  In the normal

        43       circumstance - remembering that this was coming from the

        44       United Nations, this appeared to be all above board.

        45       I mean, okay, it doesn't necessarily look that way now, but

        46       at the time, an engineering services fee covering these

        47       items seemed perfectly reasonable.
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         1

         2       Q.   But an engineering service fee had absolutely nothing

         3       to do with your company.  Your contract was to supply

         4       goods.

         5       A.   Which had to be installed.

         6

         7       Q.   Of course, by somebody else.

         8       A.   Yes.

         9

        10       Q.   And you would expect whoever wanted to have them

        11       installed would pay for them to be installed?

        12       A.   But remembering that the money was all controlled by

        13       the United Nations.

        14

        15       Q.   What does that have to do with you paying moneys to --

        16       A.   Well, this appeared to be the means where the money

        17       was coming from for installation.  That was --

        18

        19       Q.   So am I to understand that you are saying that you

        20       thought that by including this 10 per cent, there could be

        21       derived from the United Nations-controlled funds moneys

        22       which interests in Iraq could use to pay for the cost of

        23       installation; is that what you're telling me?

        24       A.   That was my belief, and also when they talk about

        25       verification and inspection on site, well, there were some

        26       issues that arose from site, so there were questions that

        27       came back to us from site indicating that they didn't have

        28       the correct drawings, indicating that they thought there

        29       were pieces missing, so we were seeing evidence coming back

        30       from site that this activity was happening.

        31

        32       Q.   But this is before any activity occurred in Iraq; this

        33       is at the stage of contract, before manufacture and before

        34       delivery, so that explanation couldn't be right.

        35       A.   No, that money wasn't paid until the end.  That money

        36       wasn't paid until the very end of the contract.

        37

        38       Q.   I understand that.

        39       A.   It wasn't paid at the front.

        40

        41       Q.   But the agreement to pay it was at the front.

        42       A.   The agreement to pay it was not entered into by me,

        43       but --

        44

        45       Q.   I understand that as well, but the explanation that

        46       you're giving me is that you understood that this would be

        47       for the cost of installation.
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         1       A.   Yes.

         2

         3       Q.   The agreement to pay that cost of installation was at

         4       an early stage of the contract --

         5       A.   Yes.

         6

         7       Q.   -- before delivery and before installation?

         8       A.   Yes.

         9

        10       Q.   So that any issues that arose when in fact

        11       installation took place were not known at the time when

        12       this agreement to pay this sum was made?

        13       A.   Yes.

        14

        15       Q.   So the explanation that you gave that there were

        16       issues arising at installation about missing parts and the

        17       like could play no part whatsoever in relation to the

        18       entering into of the contract to pay the 10 per cent?

        19       A.   I'm not wholly understanding.

        20

        21       THE COMMISSIONER:   Well, just think about what I've said.

        22

        23       MR WIGNEY:   Q.   You became involved in the performance of

        24       this contract; right?

        25       A.   Yes.

        26

        27       Q.   Who in fact performed engineering services,

        28       installation, handling, verification on site when these

        29       goods arrived in Kirkuk?

        30       A.   The client, or I assume the client.

        31

        32       THE COMMISSIONER:   Q.   Have you ever entered into any

        33       other contract where you've paid the client, who was paying

        34       you for the production and delivery of goods, an

        35       installation cost?

        36       A.   But in this instance, the client wasn't paying us.

        37       The payment was coming from a third party.  The payment was

        38       coming from the United Nations.

        39

        40       Q.   I understand that.  What difference does that make?

        41       A.   Well, I had the impression that by this money flowing

        42       through us, that third party was then also paying for the

        43       installation of the equipment.

        44

        45       MR WIGNEY:   Q.   Let me put it in simple terms:  you were

        46       aware that payment for the contract between Rhine Ruhr and

        47       NGI was to come from an account, call it the escrow
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         1       account, controlled by the United Nations; right?

         2       A.   Yes.

         3

         4       Q.   And that was controlled by the United Nations, to put

         5       it in general terms, pursuant to what has been called the

         6       Oil-for-Food Program; right?

         7       A.   Yes.

         8

         9       Q.   Rhine Ruhr strike a deal with NGI for the provision or

        10       the supply of certain equipment by Rhine Ruhr for

        11       113,000-odd pounds; right?

        12       A.   Yes.

        13

        14       Q.   At the same time or thereabouts, Rhine Ruhr enters

        15       into an agreement to pay NGI 10 per cent of that amount for

        16       engineering, services and installation relating to that

        17       equipment; right?

        18       A.   Yes.

        19

        20       Q.   But that money that Rhine Ruhr was to pay to NGI was

        21       simply added to the contract price, which had before been

        22       113,000 pounds; right?

        23       A.   Yes.

        24

        25       THE COMMISSIONER:   Q.   And that contract related only to

        26       the supply of goods, not to their installation?

        27       A.   Yes.

        28

        29       Q.   Well, then, why didn't you amend the contract to

        30       include installation, services, verification, handling,

        31       inspection on site?

        32       A.   I didn't write the contract.  I can't answer that.

        33

        34       MR WIGNEY:   Q.   I think the Commissioner pre-empted my

        35       next question, and that is that if you go to the contract,

        36       which is at page 13, you'll agree, of course, that there's

        37       no reference whatsoever in that contract to the fact that

        38       the contract price included a component relating to

        39       engineering or services fees; right?

        40       A.   Yes.

        41

        42       Q.   And that is notwithstanding the fact that the contract

        43       price, which is stated on page 2 of the contract about a

        44       quarter of the way down the page, is the sum of

        45       125,015 pounds, being the sum of the agreement that you had

        46       struck for the supply of the goods plus this engineering

        47       fee; right?
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         1       A.   Yes.

         2

         3       Q.   There is no explanation whatsoever in this document

         4       about how that price was arrived at, is there?

         5       A.   No, there's not.

         6

         7       Q.   You saw this contract at or about the time that it was

         8       executed or shortly thereafter, didn't you?

         9       A.   I would have seen this contract after it was booked in

        10       as a job, yes, or at the time it was being booked in as a

        11       job.

        12

        13       Q.   May we take it that you read it?

        14       A.   Yes.

        15

        16       Q.   And you observed that the contract price was

        17       125,000-odd pounds; right?

        18       A.   Yes.

        19

        20       Q.   And that there was no reference whatsoever to the fact

        21       that 13,000 pounds approximately of that was supposedly

        22       referable to the engineering fees; right?

        23       A.   Yes.

        24

        25       Q.   Did you do anything about that?

        26       A.   No, because I was quite satisfied with that

        27       explanation.  That didn't seem unusual.

        28

        29       THE COMMISSIONER:   Q.   What didn't seem unusual?

        30       A.   That - there was nothing there that made me feel

        31       uncomfortable.

        32

        33       Q.   It is extremely unusual, isn't it, for you to pay for

        34       installation under a contract which simply provided for

        35       supply?

        36       A.   It didn't seem so at the time.

        37

        38       Q.   Why not?

        39       A.   It didn't.

        40

        41       Q.   You'd never had any other contract which so provided,

        42       had you?

        43       A.   Well, this was a whole new set of circumstances that

        44       we were dealing with, dealing with Iraq.  Each country,

        45       each client, has their own idiosyncratic ways that they

        46       like to present the paperwork.

        47
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         1       Q.   Mr Bryden, I'm not talking about the paperwork; I'm

         2       talking about substance.  The substance of your contract

         3       was not to install; it was to supply goods.

         4       A.   Yes.

         5

         6       Q.   You are telling me that the extra 10 per cent was, in

         7       essence, for installation and services and the like?

         8       A.   Yes.

         9

        10       Q.   That work is not included in your contract, is it?

        11       A.   It was included within that engineering services fee,

        12       which was added on, wasn't it?

        13

        14       Q.   Yes.  It was not included in the work that you had to

        15       do under your contract.

        16       A.   I didn't prepare that contract.

        17

        18       Q.   No.  You now know, of course, that this whole thing is

        19       a charade, do you not?

        20       A.   Yes.

        21

        22       Q.   When did you first learn that?

        23       A.   When it was in the newspapers.

        24

        25       Q.   What about page 59 of confidential exhibit 7, the

        26       paragraph numbered 4?

        27       A.   Paragraph 4 is talking about the same moneys, but it

        28       uses a different terminology.

        29

        30       Q.   It describes it as a "10 per cent Iraqi Government

        31       fee".

        32       A.   Yes.

        33

        34       Q.   So you knew about this long before you read about it

        35       in the newspaper, didn't you?

        36       A.   I still regarded that as the engineering services fee.

        37

        38       Q.   Oh, come on.  Are you now suggesting that you had to

        39       pay a 10 per cent engineering services fee prior to arrival

        40       of the goods in Iraq?

        41       A.   But we knew that up front, because in job 1349, in

        42       that letter, the company was advised by Eastoft Hall that

        43       the additional moneys are required to be paid as the goods

        44       are despatched, four weeks before arrival on site, so it

        45       was fully anticipated that the moneys would be getting paid

        46       before the goods were despatched.

        47
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         1       Q.   So not only are you paying for engineering services

         2       which are not included in your contract for supply of

         3       goods, but you are paying for it before you actually supply

         4       the goods?

         5       A.   Yes.

         6

         7       Q.   There is, of course, a perfectly reasonable

         8       explanation as to why this so-called engineering services

         9       fee is put in quotes, isn't there?

        10       A.   Well, it's apparent now why it was put there.  But, as

        11       I said, at the time when this was booked in as an order,

        12       when I reviewed the paperwork, it didn't stand out as

        13       anything hugely unusual.

        14

        15       MR WIGNEY:   Q.   I'm going to come back to this document,

        16       but let me go back a couple of steps.  You were aware that

        17       this contract required United Nations approval under the

        18       Oil-for-Food Program, didn't you?

        19       A.   Yes.

        20

        21       Q.   And you were aware, weren't you, in general terms of

        22       what that entailed, that is, what it was necessary to

        23       satisfy the United Nations of to get approval of the

        24       contract?

        25       A.   Yes.  Can I add that we didn't submit any of the

        26       papers through the United Nations.  They were all submitted

        27       by others.  So I personally actually don't know who

        28       submitted the papers to the United Nations.

        29

        30       Q.   When you say "others", do you mean others within

        31       Rhine Ruhr or someone altogether different?

        32       A.   No-one within Rhine Ruhr submitted these papers, that

        33       I'm aware of, to the United Nations.

        34

        35       Q.   What about submitting the papers, by which you mean

        36       the contract, for example, right --

        37       A.   Yes.

        38

        39       Q.   -- what about submitting them to the Department of

        40       Foreign Affairs and Trade knowing that they would submit

        41       them to the United Nations; you knew that, didn't you?

        42       A.   Yes, I knew we submitted that.  I didn't know it went

        43       to the UN through them.  My presumption was that it went

        44       there either from North Gas or from Tony Davies, but

        45       I didn't actually know it went to the UN through DFAT, if

        46       that's what you're now telling me.

        47
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         1       Q.   I will come back to some documents about that in a

         2       moment, but go to page 23 of the bundle, please.  Can

         3       I indicate to you that, firstly, this document was amongst

         4       the material produced by Rhine Ruhr to the inquiry pursuant

         5       to the summons; right?

         6       A.   Yes.

         7

         8       Q.   This would appear to be a printout from the Department

         9       of Foreign Affairs and Trade website, I think bearing the

        10       date 2 October 2001, so before the time that the contract

        11       was entered into; right?

        12       A.   Yes.

        13

        14       Q.   You were the most senior employee in the office of

        15       Rhine Ruhr in Melbourne; right?

        16       A.   Yes.

        17

        18       Q.   This was a very large contract for Rhine Ruhr, wasn't

        19       it?

        20       A.   It was middle of the road in size.

        21

        22       Q.   You were aware that Mr Thurgood was negotiating it;

        23       right?

        24       A.   I was aware of it after it had landed.  I can't say

        25       whether I was aware of it before the event or not.

        26

        27       Q.   Are you seriously suggesting to this inquiry that with

        28       a contract of this size, you being the most senior employee

        29       in the Melbourne office of Rhine Ruhr, you may not have

        30       known about it until the contract was actually signed?

        31       A.   Yes.

        32

        33       Q.   Did you conduct any inquiries yourself in relation to

        34       what was necessary to obtain approval of the contract under

        35       the United Nations Oil-for-Food Program?

        36       A.   No, I had our office administrator do that.  She's the

        37       one that submitted the paperwork through DFAT.

        38

        39       Q.   I thought you just told us not one or two minutes ago

        40       that you didn't know that the papers had been submitted

        41       through DFAT until I put the questions to you just before?

        42       A.   No, that's not what I said.

        43

        44       MR WINNEKE:   With respect, that's not what the witness

        45       said.

        46

        47       MR WIGNEY:   I will withdraw it then.
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         1

         2       Q.   Mardi Nys is the administrative officer you're

         3       referring to; is that right?

         4       A.   Yes.

         5

         6       Q.   She was someone that you supervised, as the most

         7       senior employee of Rhine Ruhr; right?

         8       A.   No.  She reported direct to Bruce Thurgood, as did I.

         9

        10       Q.   But you knew what she was doing, didn't you?

        11       A.   Yes.  I --

        12

        13       Q.   How many people were in the Melbourne office of

        14       Rhine Ruhr at the time?

        15       A.   About 10 or 12.

        16

        17       Q.   So a fairly small office, you would agree?

        18       A.   Yes.

        19

        20       Q.   You were the most senior employee; right?

        21       A.   Yes.

        22

        23       Q.   And whilst you and others directly reported to

        24       Mr Thurgood, you must have had an idea what Ms Nys was

        25       doing at the time; right?

        26       A.   Yes.

        27

        28       Q.   And you knew that she was submitting documents to the

        29       Department of Foreign Affairs, including the contract that

        30       was to go to the United Nations; right?

        31       A.   I knew she applied for the export permit.  I helped

        32       fill in the form.

        33

        34       Q.   Did you discuss with her the requirements under the

        35       Oil-for-Food Program - what had to be submitted, what had

        36       to be satisfied?

        37       A.   I can't recall the exact details of what we discussed.

        38

        39       Q.   May we take it from some of the evidence that you've

        40       already given this morning that you understood that the

        41       payment for the contract that you entered into was to come

        42       from a United Nations-monitored escrow account; right?

        43       A.   Yes.

        44

        45       Q.   Did you know that the money in that account came, in

        46       general terms, from Iraq selling oil; right?

        47       A.   Yes.
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         1

         2       Q.   The whole purpose of this exercise, the Oil-for-Food

         3       Program, was to monitor the money that the Iraqi Government

         4       was to receive in relation to its oil sales; right?

         5       A.   Yes.

         6

         7       Q.   That's why the United Nations monitored the account;

         8       right?

         9       A.   Yes.

        10

        11       Q.   It was, in effect, to limit the money that was to go

        12       to the Iraq Government, wasn't it?

        13

        14       THE COMMISSIONER:   It was to exclude any money going to

        15       the Iraq Government.

        16

        17       MR WIGNEY:   Yes.

        18

        19       Q.   You knew that, didn't you?

        20       A.   Yes.

        21

        22       Q.   And you knew that this 10 per cent engineering

        23       services fee, or Iraqi Government fee, as it's referred to

        24       in the document that the Commissioner took you to before,

        25       was money that was going to the Iraq Government, didn't

        26       you?

        27       A.   No.  I believed that was money going to North Gas.

        28

        29       Q.   Who did you understand owned or controlled North Gas?

        30       A.   I've no idea who owned or controlled North Gas.

        31

        32       Q.   That document there at pages 23 through to 37 is --

        33

        34       THE COMMISSIONER:   Q.   Just before you go to that, have a

        35       look, please, at page 13.  The contract wasn't with

        36       North Gas at all.

        37       A.   Yes, I see that now.

        38

        39       Q.   It was with the Economics and Finance Department,

        40       Ministry of Oil, Baghdad.

        41       A.   I see that now.

        42

        43       Q.   If you go to page 16, it bears the stamp and is signed

        44       on behalf of the Economics and Finance Department, Ministry

        45       of Oil.

        46       A.   Yes, I see that now.

        47
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         1       Q.   So you did know that this money was going to a

         2       ministry or instrumentality of the Iraq Government?

         3       A.   As I've said before, I didn't enter into this

         4       contract.

         5

         6       Q.   I understand that, but you had seen this contract?

         7       A.   Yes, I have seen the contract.

         8

         9       Q.   And you did assist in procedures necessary to gain

        10       approval for it by having it lodged --

        11       A.   Yes.

        12

        13       Q.   -- through DFAT with the United Nations?

        14       A.   Yes.

        15

        16       Q.   On the evidence you gave, that's just not correct, is

        17       it?

        18       A.   Could we go back?  What I'm giving you is what I

        19       believed.  Now that you're pointing that out to me, I can

        20       see differently.

        21

        22       MR WIGNEY:   Q.   Did any of this cross your mind back in

        23       October of 2000, when you saw this material?

        24       A.   No.

        25

        26       Q.   2001, I'm sorry.  Let me take you then to page 40 of

        27       the bundle.  You'll see that that is a fax on the

        28       letterhead of Rhine Ruhr to the Department of Foreign

        29       Affairs and Trade, Iraqi Desk Officer, and from Mardi Nys,

        30       who is the office administrator to whom you've referred.

        31       A.   Yes.

        32

        33       Q.   It says "please check over the attached notification

        34       or request to ship goods"; right?

        35       A.   Yes.

        36

        37       Q.   And you see over the page that is a reference to the

        38       document at page 41; right?

        39       A.   Yes.

        40

        41       Q.   I think you indicated a moment or two ago that you

        42       assisted Ms Nys in filling this document out?

        43       A.   Yes.

        44

        45       Q.   In filling it out, you inserted details of the

        46       contract that Rhine Ruhr had entered into with the Ministry

        47       of Oil and the North Gas Industry; right?
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         1       A.   Yes.

         2

         3       Q.   And the contract price that you put in, about a third

         4       of the way down on the right-hand side, is the contract

         5       price of 125,015 pounds sterling; right?

         6       A.   That's the price that was put in, yes.  I didn't

         7       personally put that in.

         8

         9       Q.   Well, you must have known that it was put in.

        10       A.   I'm not denying knowledge.  You asked me did I put

        11       that in and I'm saying no, I didn't.

        12

        13       Q.   You assisted Ms Nys in preparing it; right?

        14       A.   Yes, and somewhere in the documentation there is a

        15       copy where I've handwritten in, so it can be verified what

        16       information I gave her and what information she extracted

        17       from elsewhere.

        18

        19       Q.   But, as the most senior employee and someone that was

        20       supervising Ms Nys --

        21       A.   I was not supervising Ms Nys.  She reported directly

        22       to Mr Thurgood.

        23

        24       Q.   As the most senior employee in the Melbourne office

        25       and someone who was working with Ms Nys in terms of

        26       submitting the documents to the Department of Foreign

        27       Affairs and Trade, you would have seen this document before

        28       it was dispatched to DFAT, would you not?

        29       A.   Yes.  I would expect so, but I don't recall seeing it.

        30

        31       Q.   You would have seen the figure of 125,000-odd pounds

        32       as the contract price specified; right?

        33       A.   If that marries up to the contract, yes.

        34

        35       Q.   And you were aware, weren't you, that in due course

        36       Ms Nys was asked to and did provide a copy of the contract

        37       to the Department of Foreign Affairs and Trade; right?

        38       A.   Yes.

        39

        40       Q.   That is the contract that we've already established

        41       makes no reference whatsoever to the fact that the contract

        42       price of 125,000-odd pounds included a figure for

        43       engineering services; right?

        44       A.   Yes.

        45

        46       Q.   That figure being an addition to the contract price

        47       but an amount of money that you were to pay to someone in
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         1       Iraq; right?

         2       A.   That figure was included.  The engineering services

         3       fee was included within the contract by NCS.

         4

         5       THE COMMISSIONER:   Q.  125,015 pounds is in fact, if you

         6       go back to page 38 --

         7       A.   That was fully inclusive of the engineering services

         8       fee.

         9

        10       Q.   113,650 pounds plus 10 per cent --

        11       A.   Plus the engineering services fee.

        12

        13       Q.   -- makes 125,015 pounds?

        14       A.   Yes.

        15

        16       Q.   If that was for engineering services, one might expect

        17       to find in the contract that you're submitting to the

        18       United Nations for approval some reference to the

        19       engineering services that you were paying for, but there

        20       isn't any, is there?

        21       A.   The paperwork was submitted as it was available.  I

        22       accept the point that you're making, that there's no

        23       specific reference to it.

        24

        25       Q.   Well, not specific reference, there's no reference at

        26       all.

        27

        28       MR WIGNEY:   Q.   Mr Bryden, have a look at page 41 - this

        29       is the form - and you see the box which contains the

        30       particulars of the contract price.  Just to the right-hand

        31       side of that, in the second column, point 5, "goods to be

        32       shipped" - do you see that?

        33       A.   Yes.

        34

        35       Q.   The goods to be shipped were the goods referred to in

        36       the contract; right?

        37       A.   Yes.

        38

        39       Q.   Trays of some description to go into an oil refinery

        40       chimney; is that right?

        41       A.   Yes.

        42

        43       Q.   The goods to be shipped you had struck a deal - when I

        44       say "you", I mean Rhine Ruhr - with the Ministry of Oil and

        45       NGI to supply the goods for a contract price of 113,000

        46       pounds; right?

        47       A.   Yes.
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         1

         2       Q.   Why doesn't this document contain the figure 113,000

         3       pounds?

         4       A.   That document contains a figure which is in the

         5       contract.

         6

         7       Q.   But that contract makes no reference to the provision

         8       of any payment for services for engineering or installation

         9       or anything else, does it?

        10       A.   Which document are we going back to?

        11

        12       Q.   The contract?

        13       A.   Yes.

        14

        15       Q.   The box that I've just taken you to is talking about

        16       the price of the goods.  The price of these goods was

        17       113,000 pounds, wasn't it?

        18       A.   The contract - the overall contract value was the

        19       125,000, including the engineering services fee.

        20

        21       Q.   Yes, but we now know, don't we, that the component of

        22       that contract that was the price for the goods was only

        23       113,000 pounds; right?

        24       A.   Yes.

        25

        26       Q.   Why didn't you put 113,000 pounds in that form?

        27       A.   Because the contract value was for $125,015, including

        28       the engineering services fee.

        29

        30       Q.   But the box says goods to be shipped; it doesn't say

        31       overall contract value, does it - the box on page 41 which

        32       contains the particulars, "goods to be shipped"?

        33       A.   You're suggesting that in that box the value should

        34       have been 113,650?

        35

        36       Q.   Well, didn't that cross your mind when you were

        37       looking at this form?

        38       A.   No, it didn't.

        39

        40       THE COMMISSIONER:   Q.   Do you now accept that it should

        41       have been?

        42       A.   No, I don't.

        43

        44       Q.   If it shouldn't have been, should there not have been

        45       some reference to the engineering services fee, as you

        46       suggest?

        47       A.   In hindsight, yes; it appeared to be quite aboveboard
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         1       and legitimate at the time.

         2

         3       MR WIGNEY:   Q.   What appeared to be aboveboard and

         4       legitimate about it at the time?

         5       A.   All these items that fall within the description of

         6       the engineering services fee were all - they were all items

         7       that had to be carried out in order to make the goods

         8       useful.  It didn't seem out of the ordinary for that fee to

         9       be added on.  It didn't seem an unreasonable amount of

        10       money against that description.

        11

        12       THE COMMISSIONER:   Q.   The only problem with this is it

        13       all had nothing to do with your company.

        14       A.   I know that now.

        15

        16       Q.   It was just a method of getting money out of the

        17       United Nations fund, wasn't it?

        18       A.   Again, that has become apparent with the passing of

        19       time, but at that point, when I reviewed this contract, it

        20       didn't ring any bells.  It didn't make me feel concerned.

        21

        22       MR WIGNEY:   Q.   Page 42 through to page 43 would appear

        23       to be annexures to that form that commence on page 41;

        24       would you agree?

        25       A.   Yes.

        26

        27       Q.   I've been asking you about the box numbered 5, "goods

        28       to be shipped", there are further details factored, the

        29       form itself says "see attached".  That's a reference to the

        30       details on the page at 42, "5 Goods to Be Shipped"; right?

        31       A.   Yes.

        32

        33       Q.   Irrespective of what was in the actual contract that

        34       we've referred to, it would have been open to you to

        35       specify there that the contract price included the

        36       installation and associated fees; right?

        37       A.   No, all of that wording came exactly from - I didn't

        38       prepare this document, this was prepared by Ms Nys, but all

        39       of that wording, almost verbatim, came from the United

        40       Nations schedule.  So, for example, when you look at

        41       additional information, where it talks about pipe, tubes,

        42       fittings, plates and trays, of all of that description, our

        43       equipment only fell within the latter, the last part, being

        44       trays.  We didn't supply any pipes, tubes, fittings or

        45       plates.  But that was the broad-brush description that was

        46       used within the United Nations schedule.

        47
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         1       THE COMMISSIONER:   Q.   Mr Bryden, how often does Rhine

         2       Ruhr have board meetings?

         3       A.   On an infrequent basis.

         4

         5       Q.   What does that mean?

         6       A.   A formal board meeting, as and when required.  We

         7       don't routinely have them every three months, or anything

         8       like that.  That's the gist of it.

         9

        10       Q.   Do you have one planned for the future?

        11       A.   We planned to have one today, actually.

        12

        13       Q.   Today?

        14       A.   Yes.

        15

        16       Q.   Is Mr Thurgood here for that?

        17       A.   No, he would have been on the telephone.

        18

        19       Q.   When do you expect him to be in Australia next?

        20       A.   I have no idea when he'll be in Australia next.

        21

        22       THE COMMISSIONER:   Mr Winneke, it will be necessary for

        23       Mr Thurgood to appear before the Commission, I expect.

        24

        25       MR WINNEKE:   Yes.

        26

        27       THE COMMISSIONER:   Your solicitor might have some

        28       discussion with the solicitors assisting to make a

        29       convenient time for that to occur.

        30

        31       MR WINNEKE:   Certainly.

        32

        33       THE COMMISSIONER:   Thank you.

        34

        35       MR WIGNEY:   Q.   The UN schedule to which you've just

        36       referred is, in broad terms, a list of goods that could be

        37       the subject of approval under the UN Oil-For-Food Program;

        38       right?

        39       A.   Yes.

        40

        41       Q.   That was, in effect, that only goods that fell within

        42       the terms of that schedule would be approved, or contracts

        43       for the supply of goods within that schedule would be

        44       approved by the United Nations; right?  I'm sorry, that was

        45       badly worded.  I'll withdraw it and start it again.  Only

        46       contracts for the supply of goods that were set out in that

        47       UN schedule that you referred to would be approved by the
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         1       United Nations; right?

         2       A.   That's what I would have expected, yes.

         3

         4       Q.   Again, that was to control the use of the funds in the

         5       escrow account; right?

         6       A.   Yes.

         7

         8       Q.   So that the Iraqi Government couldn't go and buy

         9       anything it wanted with the money; right?

        10       A.   Yes.

        11

        12       Q.   Broadly, it was for humanitarian goods or goods that

        13       would maintain the upkeep of some infrastructure; right?

        14       A.   Yes.

        15

        16       Q.   You knew that, didn't you?

        17       A.   Yes.

        18

        19       Q.   You've said that you didn't prepare these pages, but

        20       you would agree, wouldn't you, that, in a matter as

        21       significant as this, you would have been shown the

        22       documents that Ms Nys was preparing and sending to the

        23       Department of Foreign Affairs and Trade?

        24       A.   I don't recall seeing them at the time, but, yes, I

        25       would imagine that she would have run them past me.

        26

        27       Q.   And you know that, in addition to that form, she sent

        28       to the Department of Foreign Affairs the contract, a copy

        29       of the contract; right?

        30       A.   Yes.

        31

        32       Q.   If you turn over the page to page 44, it can be seen

        33       that she provided to the Department of Foreign Affairs the

        34       purchase order; right?

        35       A.   Yes.

        36

        37       Q.   I think, with a bit of luck, somewhere in this bundle

        38       there is the purchase order.

        39

        40       THE COMMISSIONER:   Q.   If you look at page 43, under

        41       paragraph 16, which is part of the documents returned to

        42       the United Nations, it says it's based on contract of offer

        43       number so and so dated 31 August 2001; do you see that?

        44       A.   Yes.

        45

        46       Q.   If you go back to page 20, that appears to be the

        47       contract of offer dated 31 August 2001?
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         1       A.   Yes.

         2

         3       Q.   In it, under the scope of supply, it specifically says

         4       that the price is for the design, manufacture, erosion

         5       protection, inspection and packaging, 119,790 pounds plus

         6       freight; correct?

         7       A.   Yes.  I don't see these --

         8

         9       Q.   Page 20, under the heading "Price"?

        10       A.   Oh, yes, I'm with you, yes.

        11

        12       Q.   "Details"?

        13       A.   Yes.

        14

        15       Q.   "Design, manufacture, corrosion protection, inspection

        16       and packaging".

        17       A.   Yes.

        18

        19       Q.   That is what you told the United Nations you were

        20       supplying.

        21       A.   I didn't tell the United Nations --

        22

        23       Q.   Rhine Ruhr told?

        24       A.   Yes.

        25

        26       Q.   If you add those two figures together, it comes to

        27       125,015 pounds?

        28       A.   Yes.

        29

        30       Q.   It says nothing whatsoever about installation costs or

        31       what you called engineering services?

        32       A.   Yes, I take the point you're making there, but that -

        33       it was understood, and it's written elsewhere, about the

        34       engineering services fee.

        35

        36       Q.   When you say it's written elsewhere, it's not written

        37       elsewhere in relation to anything which was submitted

        38       either to DFAT or to the United Nations, is it?

        39       A.   I was unaware at the time that it had to be

        40       highlighted as a separate issue.

        41

        42       Q.   Why didn't Rhine Ruhr put, in addition to "design,

        43       manufacture, corrosion protection, inspection and

        44       packaging", installation and all the other services that

        45       you say were included?

        46       A.   I can't speak on behalf of Rhine Ruhr on a sales

        47       matter.  I was not involved in the sales side.
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         1

         2       THE COMMISSIONER:   Yes, very well.

         3

         4       MR WIGNEY:   Q.   Let's get back to the contract stage,

         5       because you were aware and actioning the matter once the

         6       contract had been executed; right?

         7       A.   Yes.

         8

         9       Q.   You already agreed that it was likely that you were

        10       aware of what it was that Ms Nys was providing to the

        11       Department of Foreign Affairs and Trade; right?

        12       A.   Yes.

        13

        14       Q.   I was taking you to page 44, which refers to the

        15       provision of a purchase order.  Go back to page 17 of the

        16       bundle and you'll see that in fact the purchase order, it

        17       appears, was an annexure to or part of the contract, right;

        18       do you see that?

        19       A.   Yes.

        20

        21       Q.   If you look at page 17, it says the particular details

        22       at the top and item, quantity and description.  Item 1 is

        23       two sets of valve trays and then it has a unit price of

        24       62,507 pounds, giving a total price of $125,015.  That was

        25       false, wasn't it?

        26       A.   Well, that was inclusive of the engineering services

        27       fee.

        28

        29       Q.   But that's not what the document says, is it?  It says

        30       unit price for valve trays at 62,507; that's what it says,

        31       doesn't it?

        32       A.   It says that that's the unit price.

        33

        34       Q.   It wasn't the unit price, was it?

        35       A.   It was the unit price fully inclusive of the

        36       engineering services fee.

        37

        38       Q.   Well, let's look at the sales order at page 39 of the

        39       bundle.

        40       A.   Yes.

        41

        42       Q.   Unit price, two units 108,000.  That's what the unit

        43       price was, wasn't it?

        44       A.   That page needs to be read in conjunction with page 38

        45       in order to make sense.

        46

        47       Q.   I see.  In order for the Department of Foreign Affairs



            .22/12/05 (3)               152         R K BRYDEN (Mr Wigney)

                            Transcript produced by ComputerReporters

�









         1       to make sense of this, did you provide them with a document

         2       at the page which is now 37A?

         3       A.   I personally didn't provide the Department of Foreign

         4       Affairs and Trade with any documents.

         5

         6       Q.   Well, you knew that document was never provided to the

         7       Department of Foreign Affairs and Trade, didn't you?

         8       A.   Which document are we talking about in particular?

         9

        10       Q.   The document that has been tendered and now added to

        11       the bundle?

        12       A.   Yes, because I've never seen that document before.

        13       So, no, that --

        14

        15       THE COMMISSIONER:   Q.   That's 37A?

        16       A.   Yes.

        17

        18       MR WIGNEY:   Q.   And you knew that no other explanation

        19       had been given by Ms Nys to the Department of Foreign

        20       Affairs and Trade as to how that contract price had been

        21       arrived at; right?

        22       A.   I wasn't aware that an explanation was required.

        23

        24       Q.   On its face, you agree that the contract, the purchase

        25       order and that form that we've just looked at represent

        26       that the unit price or the contract price there referred to

        27       is the price for the supply of trays and nothing else;

        28       right?

        29       A.   This is the 62,507?

        30

        31       Q.   Yes, a total of 125,000.  Those documents all

        32       represent to a reader that that price is for the supply of

        33       the trays and nothing else; that's right, isn't it?

        34       A.   That interpretation can be taken, yes.

        35

        36       Q.   What other interpretation is there that's available,

        37       Mr Bryden?

        38       A.   I wasn't aware that no-one else knew about the

        39       engineering services fee.

        40

        41       Q.   You're aware that, in due course, the Department of

        42       Foreign Affairs provided this information to the United

        43       Nations and the contract was approved under the

        44       Oil-For-Food Program; right?

        45       A.   I was aware that in due course we got an export permit

        46       from DFAT.

        47
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         1       Q.   Well, you were aware, weren't you, that to get an

         2       export permit from DFAT you had to get approval of the

         3       contract by the United Nations; right?

         4       A.   I was unaware of what DFAT had to check in order to

         5       issue that permit.  I relied entirely on them to do the

         6       right thing.

         7

         8       THE COMMISSIONER:   Q.   Well, is that really true?  We

         9       have here a print-out from the web site of DFAT.  Did you

        10       read that?

        11       A.   That print-out was printed out by Mardi Nys in order

        12       for her to fill in her forms.

        13

        14       Q.   Did you read it?

        15       A.   I don't recall reading it at the time.

        16

        17       Q.   It makes perfectly clear that they're not going to

        18       check anything.

        19       A.   Well, as I say, I don't recall reading it.

        20

        21       Q.   Have you read it since, in preparation for this?

        22       A.   No, I haven't.  I haven't read it in preparation for

        23       this, no.

        24

        25       MR WIGNEY:   Q.   Mr Bryden, let me understand what you're

        26       saying.  You say you're aware that the Department of

        27       Foreign Affairs and Trade issued approval for export;

        28       right?

        29       A.   Yes.

        30

        31       Q.   Are you saying that you didn't know that, before that

        32       could occur, the United Nations had to approve the

        33       contract?

        34       A.   The contract had to be approved - yes, I was aware the

        35       contract had to be approved through the United Nations.

        36       I'm unaware of the tie-up between the United Nations and

        37       DFAT.

        38

        39       THE COMMISSIONER:   Q.  You would have been perfectly aware

        40       if you'd read the documents you had in your file and the

        41       print-out of the web site?

        42       A.   The company had an office administrator who looked

        43       after the administration side.  My principal responsibility

        44       was the engineering and construction.

        45

        46       Q.   Unless someone tells me to the contrary, I would be

        47       prepared to assume that, since they printed this document
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         1       out, they read it.  The company administrator --

         2       A.   I would expect the company administrator would have

         3       read that, yes.

         4

         5       MR WIGNEY:   Q.   And you would expect that the company

         6       administrator would have liaised with you, the most senior

         7       employee for Rhine Ruhr in Melbourne, in relation to the

         8       provision of information to the Department of Foreign

         9       Affairs and, through them, the United Nations - you would

        10       expect that?

        11       A.   She reported to Bruce Thurgood, not to myself.

        12

        13       Q.   I understand that there was a formal reporting line to

        14       Mr Thurgood.  My question is you would expect that she -

        15       that is, the administration officer - would have discussed

        16       with you what she was doing and what she was supplying to

        17       the Department of Foreign Affairs and Trade to get the

        18       approval; right?

        19       A.   I would expect so.

        20

        21       Q.   And she did, didn't she?

        22       A.   I have no recollection of exactly what we discussed at

        23       that time.

        24

        25       Q.   You were aware in due course that the United Nations

        26       did approve the contract, weren't you?

        27       A.   Yes.

        28

        29       Q.   I won't take you through it in detail now that you

        30       have agreed, but you'll see, for example, at page 45 of the

        31       bundle there's an email from the Department of Foreign

        32       Affairs to Ms Nys at Rhine Ruhr indicating that a comm

        33       number had been supplied, and there's further material in

        34       relation to that, but, most importantly, if one goes to

        35       page 46 of the bundle, you will see a congratulatory email

        36       from Mr Davies --

        37       A.   Yes.

        38

        39       Q.   -- including copied to you; right?

        40       A.   Yes.

        41

        42       Q.   You're richardb@rhineruhr.com; right?

        43       A.   Yes.

        44

        45       Q.   Likewise, at page 47, it seems that the Department of

        46       Foreign Affairs notified Ms Nys directly.  Go over, please,

        47       to page 49 of the bundle.  It's a document on United
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         1       Nations stationery.  Is that a document that you've seen

         2       before?

         3       A.   Yes, I've seen that before.

         4

         5       Q.   You'll see that it notifies that the United Nations

         6       has - I'm just trying to read through the diplomatic-speak

         7       here - approved as eligible for payment the supplies that

         8       are referred to in that box, but it says "see attached

         9       page", and if you go over to page 50 you'll see a reference

        10       to some equipment; right?

        11       A.   Yes.

        12

        13       Q.   And it talks about the supply of goods; right?

        14       A.   Yes.

        15

        16       Q.   You know that was necessary in order to get payment

        17       from the escrow account; right?

        18       A.   Yes, this was part of the paperwork that I believe had

        19       to be submitted with the letter of credit in order to be

        20       paid.

        21

        22       Q.   It's apparent from that document, isn't it, that the

        23       United Nations was not approving the payment of an amount

        24       of money referable to engineering installation services;

        25       that's right, isn't it?

        26       A.   It doesn't mention the engineering services fee

        27       directly.  It doesn't say whether they were aware or

        28       unaware of it.

        29

        30       THE COMMISSIONER:   Q.   Well, it doesn't mention it

        31       directly or indirectly because you didn't tell them about

        32       it.

        33

        34       MR WINNEKE:   Mr Commissioner, the witness has said on a

        35       number of occasions that he wasn't involved in what was

        36       sent to the UN, so in the sense that it's put to him that

        37       he didn't tell the UN anything --

        38

        39       THE COMMISSIONER:   Q.  All right, by "you", I actually

        40       meant Rhine Ruhr.  Rhine Ruhr didn't tell him about it, did

        41       it?

        42       A.   Not that I'm personally aware of.

        43

        44       Q.   If you look at page 48, you got a customs permission

        45       to export.

        46       A.   Yes.

        47
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         1       Q.   And it says you got permission to export goods, not

         2       services, does it not?

         3       A.   Yes.

         4

         5       Q.   And it describes the goods in schedule 1?

         6       A.   Yes.

         7

         8       Q.   And there's no mention at all of services?

         9       A.   No.

        10

        11       MR WIGNEY:   Q.   You saw the document at pages 49 and 50

        12       at some stage, and may we take it that you saw the

        13       permission to export that the Commissioner has just asked

        14       you about on page 48?

        15       A.   Yes.

        16

        17       Q.   Knowing what you did know about the United Nations

        18       Oil-For-Food Program, did not alarm bells start ringing in

        19       your ears that this so-called engineering fee was simply a

        20       way for the Iraq government to get money out of the escrow

        21       account?

        22       A.   No, it never crossed my mind.

        23

        24       Q.   It didn't cross your mind when you saw these documents

        25       approving the contract when it was clear that both the

        26       Department of Foreign Affairs and Trade and the United

        27       Nations understood that the contract price was for the

        28       provision of goods only?

        29       A.   No, it didn't cross my mind that there was anything

        30       inconsistent until all this came to a head fairly recently.

        31

        32       Q.   What about the document at page 59 of the bundle that

        33       the Commissioner took you to before?  Have a look at that.

        34       That's the document that the Commissioner asked you about

        35       before, which refers to what had hitherto been called the

        36       engineering fee, or words to that effect, now being called

        37       a 10 per cent Iraqi Government fee; right?

        38       A.   Yes.

        39

        40       Q.   That suggests that the money's going to the Iraqi

        41       Government in terms, doesn't it?

        42       A.   It appears to, yes.

        43

        44       Q.   And you saw that email, didn't you?

        45       A.   Yes.

        46

        47       Q.   Didn't alarm bells start ringing in your ears then?
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         1       A.   No, it didn't, because during the execution of the

         2       contract, there were so many different words used to

         3       describe the 10 per cent payment.  There were at least half

         4       a dozen different descriptions used to describe the

         5       payment.

         6

         7       Q.   What about "after-sales service fee"?  Have you heard

         8       that description being given to it?

         9       A.   I had heard that expression, yes.

        10

        11       THE COMMISSIONER:   It's interesting, I think, that

        12       everywhere when these other expressions are used, they are

        13       all in quotes, except the one which says "10 per cent Iraqi

        14       Government fee".

        15

        16       MR WIGNEY:   Yes.

        17

        18       Q.   Mr Bryden, if you look at this email on page 59,

        19       you'll see that you have responded to it by saying - it's

        20       hard to read, but amongst other things - "Mardi", that's

        21       Mardi Nys, "will deal with you direct regarding the fee";

        22       right?  Do you see that?

        23       A.   Yes.

        24

        25       Q.   I wanted to ask you also about a sentence in the email

        26       to which you were responding, that is the last sentence:

        27

        28            Can you ask Mardi if she needs an Eastoft

        29            Hall Ltd invoice to cover this cost and we

        30            will make the arrangements as to where this

        31            money needs to be transferred to so that we

        32            can obtain the receipt.

        33

        34       Right?

        35       A.   Yes.

        36

        37       Q.   I thought that you had told us today that you believed

        38       that the money was to go to NGI, so that they could use it

        39       to pay for the installation, and the like, of this

        40       equipment?

        41       A.   I believe somewhere in the correspondence there's an

        42       email from myself to Eastoft Hall saying, "We need to be

        43       paying the 10 per cent payment now, but we don't know how

        44       or where to pay it.  Please provide me with help."  This,

        45       in part, is a response to that, where Tony Davies said,

        46       "Well, give me the money and I'll get it paid."

        47
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         1            So he provides us with a receipt.  We pay the 11,365

         2       pounds.  I say "we"; Rhine Ruhr pays that money to him, and

         3       he provides the receipt to the shipper, which they have

         4       requested elsewhere.  As they also point out, until we've

         5       paid our 10 per cent payment, they are unable to put the

         6       goods on the ship.

         7

         8       Q.   We will come to those documents in a moment, but let

         9       me deal with it this way perhaps.  We have two propositions

        10       here.  We have one proposition; that is, that you

        11       understood or believed that this 11,000-odd pounds was to

        12       go to NGI to pay for the installation, engineering and the

        13       like, when these goods arrived; right?

        14       A.   Yes, I always believed that it was an engineering

        15       services fee and that we were paying it for these services.

        16

        17       Q.   That is the number one proposition.  The number two

        18       proposition is that you didn't know where this money was

        19       going to; right?  Do you understand?

        20       A.   Yes.

        21

        22       Q.   And that's what effectively Mr Davies is saying here,

        23       "We don't know where it's going."

        24

        25       THE COMMISSIONER:  Q.   You recognise that they are two

        26       very different propositions?

        27       A.   No, not necessarily.  What I just said is that

        28       I didn't know how we were to pay it.

        29

        30       MR WIGNEY:   Q.   How can those two propositions sit:  one

        31       that it goes to NGI for them to use to install this

        32       equipment, the other that you don't even know where it's

        33       going; how can they sit together?

        34       A.   No, I didn't say I didn't know where it was going.

        35       I said I didn't know how to pay it.

        36

        37       THE COMMISSIONER:   Q.   There is a very simple answer to

        38       that:  pay it to the person who you thought was doing the

        39       engineering, namely, NGI?

        40       A.   Yes.

        41

        42       Q.   Well, why didn't you?

        43       A.   I can't just scoot down to the Commonwealth Bank and

        44       hand it over and say, "Pop this in the NGI account."

        45

        46       MR WIGNEY:   Q.   You can ask what their account number is,

        47       can't you?
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         1       A.   We were using Eastoft Hall for all our communication.

         2       Nowhere in this file is there any direct communication from

         3       ourselves - between ourselves and NGI.  It all was through

         4       Eastoft Hall, so that's what we were doing here.

         5

         6       Q.   In response to this email, you could have said to

         7       Eastoft Hall, "Why don't you find out NGI's account

         8       number?"  You didn't do that, did you?

         9       A.   I believe that that effectively is what we did when we

        10       said, "How do we pay the money?"  And he came back saying,

        11       "Just give it to me, and I'll get it paid on your behalf."

        12       So that was a perfectly straightforward solution.

        13

        14       Q.   Let's deal with it step by step.  In response to this

        15       email, you say, "Mardi will deal with it", and if you go

        16       over to the document at page 63, that is another version of

        17       the email from Mr Davies, which you appear to have

        18       forwarded on to Ms Nys, saying, "Can you sort this fee

        19       direct with Tony"; right?

        20       A.   Yes.

        21

        22       Q.   I'm sorry, just going back to that email, Mr Davies is

        23       saying, "Can you ask Mardi if she needs an Eastoft Hall

        24       invoice to cover this cost?"

        25       A.   Yes.

        26

        27       Q.   Did you not think that was a puzzling thing, because

        28       Eastoft Hall were not being provided with any services,

        29       were they?

        30       A.   No, it seemed straightforward - that seemed a

        31       straightforward way to deal with it.  We were discharging

        32       our obligation through Eastoft Hall.  As long as I had a

        33       receipt justifying how Rhine Ruhr had spent the money, then

        34       it was adequately accounted for.

        35

        36       Q.   If you had an agreement to pay a sum of money to NGI

        37       to assist them in installing this equipment, would you not

        38       expect an invoice from NGI in relation to that?

        39       A.   But in due course, Eastoft Hall provided us with a

        40       receipt.

        41

        42       THE COMMISSIONER:   Q.   We are talking about an invoice.

        43       A.   No, I'm not talking about this invoice.  But in due

        44       course, they provided us with an Arabic receipt for receipt

        45       of the money.

        46

        47       MR WIGNEY:   Q.   We will come to that in a moment.  But
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         1       what Eastoft Hall did do is to provide you with the invoice

         2       at page 61 of the bundle, didn't they?

         3       A.   Yes.

         4

         5       Q.   That is an invoice that suggests on its face that

         6       Eastoft Hall is billing you, Rhine Ruhr, a sum of

         7       11,365 pounds for a technical service engineering fee;

         8       right?

         9       A.   Yes.

        10

        11       Q.   That wasn't the case, was it?

        12       A.   Well, it was.  It was the engineering services fee, so

        13       that's what it says, "engineering fee in respect of

        14       contract NGI 10/20".

        15

        16       THE COMMISSIONER:   Q.   But Eastoft Hall weren't providing

        17       any of those services.  That's just a false invoice.

        18       A.   Well, I didn't see it as a false invoice then, and

        19       I would certainly say that today as well.  We were

        20       providing that money - the company was providing that money

        21       in relation to the engineering services fee, which was

        22       ultimately flowing through to North Gas.

        23

        24       Q.   What technical service engineering did Eastoft Hall

        25       provide you?

        26       A.   He was providing - he was - the engineering services

        27       fee money was flowing through.

        28

        29       Q.   I understand the concept of a conduit for money, and

        30       it may well be that Eastoft Hall was a conduit for this

        31       money.

        32       A.   Yes.

        33

        34       Q.   What I'm putting to you is a different question.  You

        35       have an invoice for services.

        36       A.   Yes.

        37

        38       Q.   The services are not for the conduit of money.  The

        39       services are for "technical service engineering" in respect

        40       of a contract.  What technical services engineering did

        41       Eastoft Hall provide to you, to your company?

        42       A.   That invoice was effectively providing a receipt for

        43       the - an initial receipt for the money, because when that

        44       11,000 left Rhine Ruhr, it was going into an Eastoft Hall

        45       account, and we wouldn't pass money out without an invoice

        46       to pay.

        47



            .22/12/05 (3)               161         R K BRYDEN (Mr Wigney)

                            Transcript produced by ComputerReporters

�









         1       MR WIGNEY:   Q.   You were paying an amount of money to

         2       Eastoft Hall and you didn't know where its ultimate

         3       destination was; is that what you're saying?

         4       A.   I knew that its ultimate destination was in relation

         5       to the contract for North Gas.

         6

         7       Q.   You approved the payment of this invoice, didn't you?

         8       A.   No, I didn't.

         9

        10       Q.   Who did?

        11       A.   Mardi Nys didn't require any other authority to make

        12       these payments.

        13

        14       Q.   Are you suggesting, sir, that Ms Nys, the

        15       administrative assistant, had authority to approve payments

        16       upwards of $20,000, are you?

        17       A.   Yes, on direct authority from our managing director,

        18       Bruce Thurgood.  She had authority to make payments without

        19       any counter-signature.

        20

        21       Q.   Let me put it this way, then.  It may not matter.  You

        22       knew that the invoice was paid, didn't you?

        23       A.   Yes.

        24

        25       THE COMMISSIONER:   Q.   And you knew by then, because you

        26       had received the email at page 59 dated 11 July, that in

        27       reality the fee was a 10 per cent Iraqi Government fee?

        28       A.   That was only one of many descriptions that were used.

        29       I always regarded that as an engineering services fee.

        30

        31       Q.   Didn't you write back and say, "What's this

        32       10 per cent Iraqi fee all about?"

        33       A.   No, I didn't.

        34

        35       Q.   You only know about engineering services fees,

        36       installation fees and the like?

        37       A.   No, I didn't.  I only saw this - once it was talking

        38       about the same sum of money, I always regarded it as an

        39       engineering services fee covering a legitimate purpose.

        40

        41       MR WIGNEY:   Q.   When you became aware that it had been

        42       paid, did you know to whom it was going to be paid by

        43       Mr Davies?

        44       A.   No, not that I can recall.  It was my belief that it

        45       was being paid to North Gas.

        46

        47       Q.   Did that not cause you a measure of concern?  This is
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         1       a sum in excess of $20,000, a not-insubstantial sum of

         2       money, and you didn't even know where it was going to end

         3       up?

         4       A.   No, it didn't cause me a concern.

         5

         6       THE COMMISSIONER:   Q.   Why did you think it was going to

         7       North Gas, when the contract you had was with an

         8       instrumentality of the Government of Iraq?

         9       A.   I see that's how the contract was made out.  North Gas

        10       was the entity that was being dealt with.  If you look

        11       throughout our correspondence, I'm sure you'll find that

        12       wherever we've referred to "the client", we would refer to

        13       North Gas or NGI rather than referring to the ministry.

        14

        15       MR WIGNEY:   Q.   You knew that this payment, that is, of

        16       11,000 pounds, had to be made before the goods could be

        17       shipped into Iraq; right?

        18       A.   Yes.

        19

        20       Q.   And you knew that that obviously had to occur, that

        21       is, the goods had to arrive in Iraq before you would get

        22       paid, that is, Rhine Ruhr would get paid; right?

        23       A.   Yes, the goods had to arrive, yes.

        24

        25       Q.   And you knew that the goods had to be authenticated by

        26       inspectors retained by the United Nations in Iraq; right?

        27       A.   Yes.

        28

        29       Q.   So you knew that you wouldn't get paid for these goods

        30       that you were shipping unless and until you paid this

        31       11,000 pound government fee, engineering fee, whatever you

        32       want to call it; right?

        33       A.   Yes.

        34

        35       Q.   Rhine Ruhr arranged for these goods to be shipped to

        36       Iraq through a freight forwarder called Hartrodt; right?

        37       A.   Yes.

        38

        39       Q.   Were they responsible for the shipping of the goods to

        40       Umm Qasr and then the trucking of them from Umm Qasr to

        41       Kirkuk?

        42       A.   I actually don't know how the goods got from Umm Qasr

        43       to Kirkuk.  It's my belief that the local agent arranged

        44       that.  But if you carefully check through the paperwork,

        45       you will see that we only ever paid Hardrodt to take the

        46       equipment to Umm Qasr.

        47
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         1       Q.   To whom do you refer when you say "the local agent"?

         2       A.   The man on the ground in Iraq.

         3

         4       Q.   Retained by whom?

         5       A.   Retained by Eastoft Hall, the man whose name we had

         6       asked to be kept confidential.

         7

         8       Q.   Do you recall becoming aware that the shipment of the

         9       goods into Umm Qasr was delayed by, amongst other things,

        10       an inability to find a receipt or provide a receipt for

        11       this 10 per cent payment of 11,000-odd pounds?

        12       A.   There was some concern about it.  I don't know that it

        13       actually caused a delay, but there was concern that it

        14       would cause a delay.

        15

        16       Q.   Were you aware that prior to the goods being unloaded

        17       from the dock at Umm Qasr, the certificate or the receipt

        18       had to be provided to someone?

        19       A.   Yes, I was aware of that.

        20

        21       Q.   How did you become aware of that?

        22       A.   Through the documentation that came from P&O through

        23       Hardrodt and to Mardi Nys.

        24

        25       Q.   You're referring there to, for example, the documents

        26       at pages 65 through to 67?  Just take a moment to look at

        27       them.

        28       A.   Yes, yes.

        29

        30       Q.   I think I referred earlier to an after-sales service

        31       fee or after-sales tax.  In that document, that's what that

        32       10 per cent seems to be referred to as?

        33       A.   Yes.  They call it something different as well.  They

        34       call it the 10 per cent after-sales tax.

        35

        36       Q.   You saw these documents at or about the time that they

        37       are dated; right?

        38       A.   Yes.

        39

        40       Q.   And you read them?

        41       A.   Yes.

        42

        43       Q.   And you understood them?

        44       A.   Yes.

        45

        46       Q.   Is it fair to say, to summarise what the effect of

        47       these emails was, it was this:  every shipment into Iraq
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         1       through, let's say Umm Qasr, because it's P&O, had to pay a

         2       10 per cent after-sales tax, and that had to be evidenced

         3       before the goods could be unloaded; right?

         4       A.   That's what it says there.

         5

         6       Q.   When you saw that, did you start to wonder whether the

         7       10 per cent engineering fee had absolutely nothing to do

         8       with the installation or engineering of these products but

         9       was in fact the 10 per cent fee that was to be charged to

        10       everyone importing goods into Iraq?

        11       A.   No, I didn't.  I just thought, "Oh, that's them

        12       talking about our 10 per cent engineering services fee."

        13

        14       Q.   But it applied to everyone, didn't it?  That is what

        15       is apparent from these documents.  It applied to everyone

        16       who was shipping goods into Umm Qasr?

        17       A.   My concern was our order.  When that says that that

        18       applies to everyone, I don't know what "everyone" is.

        19       I don't know what else was being shipped in.  I only know

        20       within the context of what we were shipping.

        21

        22       Q.   You knew that food was being shipped in, didn't you?

        23       A.   I am aware of what AWB were selling, yes, and others.

        24

        25       Q.   The 10 per cent wouldn't be engineering fees in

        26       relation to food, would it?

        27       A.   I don't know if P&O were moving that food.

        28

        29       Q.   Go to the document at page 68, please.

        30       A.   Yes.

        31

        32       Q.   It's one of these emails.  It's to Rhine Ruhr,

        33       attention Mardi.  That would be Mardi Nys?

        34       A.   Yes.

        35

        36       Q.   And Richard; that's you, right?

        37       A.   Yes.

        38

        39       Q.   The handwriting at the foot of the page is your

        40       handwriting, isn't it?

        41       A.   Yes, it is.

        42

        43       Q.

        44

        45            We need to pay that 10% surcharge now to

        46            get the certificate prior to loading.

        47



            .22/12/05 (3)               165         R K BRYDEN (Mr Wigney)

                            Transcript produced by ComputerReporters

�









         1       A.   Yes.

         2

         3       Q.   Now you've called it a surcharge?

         4       A.   Yes, so I've used the same inconsistency as is used in

         5       other terminologies.  It was the 10 per cent.

         6

         7       Q.   Come, Mr Bryden, you knew that this had nothing to do

         8       with engineering or installation fees, didn't you?

         9       A.   No, I didn't.

        10

        11       Q.   At the time that you wrote that notation on the foot

        12       of that document, you knew that it had absolutely nothing

        13       to do with installation of equipment?

        14       A.   No, I didn't.  What I knew was that the 10 per cent

        15       that had been added on to the contract had now to be paid.

        16

        17       Q.   To whom?

        18       A.   We paid it through Eastoft Hall, and they obtained the

        19       appropriate receipt to have the goods landed.

        20

        21       Q.   To whom did they pay it?

        22       A.   I don't know the answer to that question.

        23

        24       Q.   What, to this day?

        25       A.   To this day, I do not know who they paid that money

        26       to.  What I know is that in order to - when they paid that

        27       money, they received the correct receipt that allowed the

        28       contract to be finished off.

        29

        30       Q.   Is this a fair statement, Mr Bryden:  you didn't care

        31       who it was paid to, did you?

        32       A.   No, that's not a fair statement at all.

        33

        34       Q.   Well, why didn't you ask who it was being paid to?

        35       A.   Clearly, he had paid it to the correct party, since we

        36       received the correct receipt.

        37

        38       Q.   Who is the correct party?

        39       A.   He was taking care of that.

        40

        41       Q.   Who?

        42       A.   Tony Davies at Eastoft Hall.

        43

        44       Q.   Why didn't you ask him, "Who is this going to?"

        45       A.   What mattered more was that we had the correct receipt

        46       that was required within the scope of the contract.  My

        47       belief was that that money was being paid to NGI.  I have
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         1       no reason to doubt that that's where it was going.  Now, as

         2       events unfold, whether it did or didn't go there becomes

         3       somewhat academic, because, in any event, it ended up

         4       somewhere that it shouldn't have.  But I was unaware of

         5       that at the time.

         6

         7       THE COMMISSIONER:   Q.   You had every reason to doubt that

         8       it was for an engineering fee.  You had been told on

         9       11 July from Eastoft Hall that it was a 10 per cent Iraqi

        10       Government fee.  You had had a look at, I think you've

        11       said, the material at pages 65 and following, which is

        12       dated 23 July, which refer to it as a 10 per cent

        13       after-sales tax.  You had seen the documents at page 69,

        14       which said that there are various ways in which you can pay

        15       this money, one of which is into a direct bank account in

        16       Baghdad, nothing to do with the oil company.  Another one

        17       is to pay it to a transport company.  Didn't you think

        18       about any of those things?

        19       A.   No, because we had basically put that money over to

        20       Eastoft Hall to pay it on our behalf, and the only thing

        21       that, if you like, was unusual was when Tony paid the

        22       money, when he came back, he said, "Oh, I went down to pay

        23       it", and this is in writing somewhere in a file, and he

        24       said, "I didn't pay it in the usual place.  I had to go and

        25       pay it somewhere else."  I think he had to pay it into a

        26       bank in Jordan, when he expected that he would have to pay

        27       it in Baghdad.  That was the only comment that was made in

        28       regard to anything unusual.  But, in either event, he was

        29       given the correct receipt.

        30

        31       Q.   Except that the whole thing is unusual, because you

        32       are paying for installation, so you say, when the contract

        33       you had didn't deal with installation at all?

        34       A.   But the whole thing is unusual in as much as

        35       everything was being paid by a third party.

        36

        37       THE COMMISSIONER:   Yes.

        38

        39       MR WIGNEY:   Q.   Is this a fair summary of the situation:

        40       you, that is Rhine Ruhr, were concerned at this stage only

        41       to ensure that the money was paid and a receipt was given

        42       so that the goods would be cleared into Umm Qasr; right?

        43       A.   Yes, carry on.

        44

        45       Q.   Is that a fair summary; that was your primary concern?

        46       A.   What we were doing was seeing the contract through to

        47       execution.
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         1

         2       Q.   And your primary concern, irrespective of who the

         3       money was to be paid to, was to ensure that a receipt was

         4       issued so that the goods could be cleared?

         5       A.   The engineering services fee was passed through to

         6       Tony Davies, so that he could pay it to the appropriate

         7       party that would issue the right piece of paper that would

         8       allow the goods to be landed.

         9

        10       Q.   You know that all of this contract occurred under the

        11       guise of the UN Oil-for-Food Program; right?

        12       A.   Yes.

        13

        14       Q.   And you knew, in very general terms - I think you've

        15       already agreed with this - that that was in part to control

        16       the money that goes to the Iraqi Government from the escrow

        17       account; right?

        18       A.   Yes.

        19

        20       Q.   Well, didn't it cross your mind, when this amount of

        21       money was being paid and you did not know to whom, that it

        22       all may have been simply a way to avoid the Oil-for-Food

        23       Program and the sanctions?

        24       A.   No, it did not cross my mind at all.

        25

        26       Q.   Not at all?

        27       A.   Not at all.

        28

        29       Q.   Not even when you didn't know who this money was going

        30       to?

        31       A.   I believed the money was being paid to NGI, and

        32       Tony Davies was making sure that it went to the correct

        33       place.

        34

        35       Q.   What steps did you take to ensure that it did go to

        36       what you've just called "the correct place "?

        37       A.   I didn't take any steps.  As I've said before, my

        38       involvement is the engineering, procurement and

        39       construction.  They are my principal functions now, and

        40       they were my principal functions then as project manager.

        41

        42       THE COMMISSIONER:   Q.   Mr Bryden, I must say that I have

        43       great difficulty accepting that you believed that this

        44       money was going to NGI.  What was it that gave you any

        45       comfort that that was so?

        46       A.   Despite the fact that you point out to me that the

        47       ministry's name is on the contract, the people that were
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         1       being dealt with, through Eastoft Hall and through the man

         2       on the ground, were NGI staff; we were communicating

         3       through that route to the NGI staff in terms of what we

         4       were manufacturing, in terms of progress of the equipment.

         5       The contract being in the name of the ministry aside, we

         6       were having no direct dealings with the ministry.  We were

         7       dealing with NGI as an end-user.  I had no reason to doubt

         8       that that money was not [sic] going through Eastoft Hall

         9       and then going ultimately to NGI for --

        10

        11       Q.   I'm sorry, but you did, because Eastoft Hall sent you

        12       a facsimile saying, "This is a 10 per cent government fee,

        13       and do you want an invoice from us for it?"

        14       A.   There were a lot of different terminologies used.  The

        15       fact that he too used a different terminology at different

        16       times didn't unduly concern me, because at the beginning of

        17       the two contracts, I was quite satisfied with the

        18       explanation of the engineering services fee.  There was

        19       nothing in these words that made me feel uncomfortable.

        20

        21       MR WIGNEY:   Q.   Mr Bryden, go, please, to page 92 of the

        22       bundle.  I asked you before, and I think you agreed, that

        23       there was an issue at some stage about finding a receipt

        24       for this 10 per cent payment --

        25       A.   Yes.

        26

        27       Q.   -- which was necessary before the goods could be

        28       cleared into Umm Qasr; right?

        29       A.   Yes.

        30

        31       Q.   Mr Davies, as you've said, was largely responsible for

        32       dealing with that and trying to resolve the issue; right?

        33       A.   Yes.

        34

        35       Q.   Obviously, it was a matter of considerable concern for

        36       you, wasn't it?

        37       A.   It was an issue.

        38

        39       Q.   At this stage, you had paid out 11,000 pounds and

        40       received nothing; right?

        41       A.   Yes.

        42

        43       Q.   And you would receive nothing unless and until the

        44       goods were cleared in Umm Qasr, and an impediment to that

        45       was finding a receipt for the payment of this 10 per cent;

        46       right?

        47       A.   Yes.
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         1

         2       Q.   See this email here --

         3

         4       THE COMMISSIONER:   Page?

         5

         6       MR WIGNEY:   Page 92.

         7

         8       Q.   This is an email from Mr Davies to the freight

         9       forwarder, Hartrodt, with a copy to Mardi Nys, the

        10       administrative officer.  Have you seen this email before?

        11       A.   Yes, I have.

        12

        13       Q.   Well, in it, apart from introducing himself as the

        14       agent for the Iraqi market for Rhine Ruhr, Mr Davies says:

        15

        16            We normally would be expected to have paid

        17            the money deposited by Rhine Ruhr to the

        18            State Company for Internal Transportation

        19            in either Baghdad or Umm Qasr...

        20

        21       Do you see that?

        22       A.   Yes.

        23

        24       Q.   Well, that suggests that that was where the money was

        25       to go, not the North Gas Company at all; right?

        26       A.   But the second part of that sentence says:

        27

        28            ...but for some reason the commercial

        29            department of the end client, North Gas Co

        30            Kirkuk, have confused the issue...

        31

        32       Q.   Yes, but what Mr Davies is saying is that, ordinarily,

        33       this would go to the State Company for Internal Transport,

        34       but someone mucked it up and it went to North Gas instead.

        35       That's a fair summary of the document, isn't it?

        36       A.   But what I said to you was that I always expected the

        37       money to go to North Gas.

        38

        39       Q.   But this is Mr Davies saying that, ordinarily, the

        40       10 per cent would go to the transport company?

        41       A.   I don't know what happens ordinarily.  I've always

        42       said that I believed our money was going to North Gas.

        43

        44       Q.   When you saw this email, were you not puzzled?  Did

        45       you not ring Mr Davies and say, "What's this about

        46       ordinarily paying it to this transportation company?"

        47       A.   Not that I recall.  But, as I've said, the correct
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         1       receipt was now being issued, and that is reinforcing what

         2       I was saying earlier on, that my belief was that the money

         3       was going to North Gas, and he's saying that it went to

         4       North Gas.

         5

         6       Q.   When you say "the correct receipt", what do you mean;

         7       correct in what respect?  Don't look through the documents

         8       for the moment.  Just answer my question, please.  Correct

         9       in what respect?

        10       A.   The receipt that was required by the shipping company.

        11

        12       Q.   Receipt from whom?

        13       A.   The receipt from Iraq.

        14

        15       Q.   From whom in Iraq?

        16       A.   From whoever was issuing it.

        17

        18       Q.   Well, if your evidence is to be accepted, the receipt

        19       should have come from the North Gas Industry, right,

        20       because that's who you understood the money would go to?

        21       A.   What I said is that's who I believed the money was

        22       ultimately going to.  That's not to say that it has not

        23       been going through other sources before it gets there.

        24

        25       Q.   But I'm sorry, I thought you just said that you

        26       understood that there had been the correct receipt issued;

        27       right?

        28       A.   Yes.

        29

        30       Q.   On your evidence, the correct receipt would have to be

        31       issued by North Gas Industries, because that's where you

        32       understood the money would go; right?

        33       A.   The receipt that was issued was in Arabic.  I have

        34       never seen a translation of that receipt.

        35

        36       Q.   The receipt to which you refer is the document at --

        37

        38       THE COMMISSIONER:   Page 84; is that it?

        39

        40       MR WIGNEY:   No, that I think is what's called a sample

        41       document that has come with one of those P&O emails.

        42       I think it's the document at page 98.

        43

        44       THE COMMISSIONER:   Page 98, thank you.

        45

        46       MR WIGNEY:   Q.   Is that the document you're talking about

        47       as the correct receipt?
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         1       A.   Yes.

         2

         3       Q.   It's in Arabic and you've never sought a translation?

         4       A.   If I can just say, I only saw that receipt for the

         5       first time when Mr Tyzzer was replying to the United

         6       Nations, because that receipt was issued to Hardrodt, not

         7       issued to Rhine Ruhr, so I had never actually seen that

         8       receipt until we were making - the company was making its

         9       reply to the United Nations.

        10

        11       Q.   Did you ask to see a copy of the receipt at the time

        12       that the goods were being --

        13       A.   No, I didn't.

        14

        15       Q.   Why not?

        16       A.   I didn't need the receipt.  What I needed to know was

        17       that the people that needed that receipt had it and that

        18       everything was working smoothly.

        19

        20       Q.   It didn't concern you to know whether in fact the

        21       money did go to North Gas Industries, as you expected it

        22       would?

        23       A.   I had no reason to doubt that the money had gone to

        24       North Gas, because to my knowledge the correct receipt had

        25       been issued.  But again, if I can qualify, these were

        26       matters that really I would have expected to have been

        27       dealt with by the office administrator, not by me.

        28

        29       Q.   Oh, come, Mr Bryden.  You were the most senior officer

        30       in the Rhine Ruhr Melbourne office?

        31       A.   I was not an officer of the company at that point in

        32       time.  I was an employee of the company at that time.

        33

        34       Q.   You say that you were the most senior officer, as you

        35       have already agreed, of Rhine Ruhr in the Melbourne office;

        36       right?  You've agreed with that?

        37       A.   I was the most senior employee at that time, yes.

        38

        39       Q.   Ms Nys was an administrative officer with no

        40       qualifications; right?

        41       A.   Yes.

        42

        43       Q.   Are you seriously suggesting that you were leaving it

        44       up to her to deal with; is that what you're saying?

        45       A.   To leave what matter?  What I'm saying to you is that

        46       I was not the one on a day-to-day basis dealing with what

        47       are effectively routine administrative matters.
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         1

         2       Q.   In your earlier answer, you made reference to

         3       Mr Tyzzer responding to some investigation or an

         4       investigator from the United Nations IIC; right?

         5       A.   Yes.

         6

         7       Q.   That contact was first made, was it not, in late 2004?

         8       A.   I don't have the exact timing.  I have no reason to

         9       doubt what you're telling me.

        10

        11       Q.   By that time you were a director; right?

        12       A.   Yes.

        13

        14       Q.   Mr Tyzzer was a director?

        15       A.   Yes.

        16

        17       Q.   Incidentally, what, if any, involvement did Mr Tyzzer

        18       have in relation to this particular contract, the dealings

        19       with the Department of Foreign Affairs and Trade and the

        20       matters that we've been discussing this morning?

        21       A.   None that I'm aware of.

        22

        23       Q.   It was Mr Tyzzer who was given the task of responding

        24       and dealing with the UN investigator, was it not?

        25       A.   Yes.

        26

        27       Q.   Whose decision was it to appoint Mr Tyzzer as the

        28       director to respond to the UN investigator, having regard

        29       to the fact that he had no involvement in the matters that

        30       were being investigated?

        31       A.   It was his.

        32

        33       Q.   No doubt he discussed with you the questions that were

        34       being asked; right?

        35       A.   Yes.

        36

        37       Q.   And you provided him with responses; right?

        38       A.   I provided him with - I showed him where the files

        39       were kept that far back in time.

        40

        41       Q.   So you gave him the documents; right?

        42       A.   Yes.

        43

        44       Q.   And the documents included all of those that we've

        45       discussed this morning in evidence that are in this folder;

        46       right?

        47       A.   Yes, with the exception of the page that was --
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         1

         2       Q.   Did you show him the files in relation to the other

         3       contract that involved this engineering fee?

         4       A.   Not that I can recall, because that contract was dead

         5       before he joined Rhine Ruhr, so there would have been no

         6       reason for him to have any involvement or knowledge of it.

         7

         8       Q.   You provided him with the documents and, as far as

         9       you're aware, he looked at them?

        10       A.   Yes.

        11

        12       Q.   He asked you questions about what had gone on?

        13       A.   He may have.  I can't recall how much discussion we

        14       had about it.

        15

        16       Q.   Well, he wasn't involved, so he either had to get the

        17       information from the documents or from you and Ms Nys and

        18       Mr Thurgood; right?

        19       A.   Yes.

        20

        21       Q.   And you accept, don't you, that it's likely that he

        22       did speak to you and ask you questions about what had gone

        23       on?

        24       A.   Most probably, yes.

        25

        26       Q.   Did you see his correspondence with the UN

        27       investigator?

        28       A.   Yes, I have seen the correspondence.

        29

        30       Q.   Did he discuss it with you before he sent it - that

        31       is, Mr Tyzzer?

        32       A.   I can't recall.

        33

        34       Q.   It's likely he would have, isn't it?

        35       A.   Quite probably, but, as I say, I can't recall.

        36

        37       Q.   You being a director at this stage, not just the

        38       project manager, as you referred to before --

        39       A.   Yes.

        40

        41       Q.   -- concerned with just technical matters?

        42       A.   Yes.

        43

        44       Q.   Indeed, in late 2004, to assist Mr Tyzzer to respond

        45       to the UN investigators, you contacted Hartrodt and sought

        46       out a copy of the receipt, didn't you?

        47       A.   That's when I got the receipt, yes.
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         1

         2       Q.   That's the document that we just looked at at page 98?

         3       A.   That's when I first saw that receipt, yes.

         4

         5       Q.   So you got it at the time of the UN investigation;

         6       right?

         7       A.   Yes.

         8

         9       Q.   And you provided it to Mr Tyzzer?

        10       A.   Yes.

        11

        12       Q.   Let's just take this in sequence, if we might.

        13

        14       THE COMMISSIONER:   Do we know who the receipt is from?

        15       It's still in Arabic.  It's still a mystery.

        16

        17       MR WIGNEY:   Yes, it is.

        18

        19       THE COMMISSIONER:   Perhaps we can get it translated and

        20       find out.

        21

        22       MR WIGNEY:   Yes.

        23

        24       Q.   I want to take you, please, to the document at page 99

        25       of the bundle.  Take a moment to look through that, please.

        26       Tell us when you've read it.

        27       A.   Yes, I've read it.

        28

        29       Q.   Did you read that before it was sent to Mr [Withheld],

        30       of the UN investigating --

        31       A.   I don't recall, but I would expect that Jim would have

        32       shown that to me, yes.

        33

        34       Q.   I want to direct your attention to this passage - it's

        35       in the second of the paragraphs, five lines down.  It

        36       reads:

        37

        38            The final selling price came to UK P 113650

        39            pounds.  Tony Davies was made aware of the

        40            requirement of the additional "Iraqi sales

        41            tax" of 10% and this tax of UKP 11365 was

        42            requested to be an addition to our price

        43            and covered by the LC documentation --

        44

        45       That's letter of credit documentation --

        46

        47            in order for it to be seen by the U.N as a
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         1            reimbursable cost.

         2

         3       That is a description of the 10 per cent addition to the

         4       contract price, which is completely at odds with your

         5       evidence today that it was an engineering fee, isn't it?

         6       A.   No, that's just one of many descriptions that was used

         7       to describe the 10 per cent payment.

         8

         9       Q.   Well, is it an accurate description?

        10       A.   That's not what we're here to determine.

        11

        12       Q.   Is it an accurate description?

        13

        14       THE COMMISSIONER:   Q.   Mr Bryden, I don't recall anywhere

        15       in the documents it being called an Iraqi sales tax.

        16       A.   I can't comment.  I know that there were many

        17       descriptions used throughout all of the documentation.

        18       There's at least half a dozen different terms used.

        19

        20       Q.   Did you tell Mr Tyzzer that that was a correct

        21       expression?

        22       A.   No.

        23

        24       Q.   Did you tell him it was wrong?

        25       A.   Not that I recall.

        26

        27       Q.   Why not?

        28       A.   Well, I just don't recall there being an issue.

        29

        30       Q.   But it is an issue because it's contrary, if I accept

        31       your evidence, to everything you've told me here today.

        32       A.   That's something that's a question I think you have to

        33       better direct to Mr Tyzzer, as to why he used that

        34       description.

        35

        36       Q.   You said you read this?

        37       A.   I'm saying I would expect to have read it.

        38

        39       Q.   Mr Tyzzer knew nothing about this matter unless he got

        40       it from you or Mr Thurgood or --

        41       A.   Or from the file.

        42

        43       Q.   The file does not refer to the Iraqi sales tax.  It

        44       refers to after-sales tax, it refers to 10 per cent

        45       government fee, it refers to an engineering services,

        46       whatever that expression is, installation fee.  It doesn't

        47       refer to an Iraqi sales tax.  So somebody made up that
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         1       expression.  Was it you?

         2       A.   It wasn't me.

         3

         4       Q.   And you don't recall why you didn't say, "That's

         5       completely wrong, this is for installation of our

         6       equipment"?

         7       A.   No, I don't recall why I didn't object to the use of

         8       that term.

         9

        10       MR WIGNEY:   Q.   What about the suggestion in that passage

        11       that I've just read out that the 10 per cent "was requested

        12       to be an addition to our price and covered by the

        13       LC documentation", and these are the words I'll emphasise,

        14       "in order for it to be seen by the U.N as a reimbursable

        15       cost" - when you read it, did you think that was accurate

        16       or truthful?

        17       A.   That's an accurate and truthful statement, yes.  I

        18       don't see anything innocuous.

        19

        20       Q.   Tell me, please, how the UN would have seen the

        21       addition of that 10 per cent as a reimbursement cost,

        22       having regard to the documents that were given to it?

        23       A.   Sorry, can you explain your question again?

        24

        25       Q.   What we know was given to the United Nations was the

        26       form - I can take you back to it if you want - that you

        27       know was sent to DFAT and you dealt with Ms Nys in relation

        28       to.  Do you want to go back to that form?

        29       A.   No.

        30

        31       Q.   We know that the United Nations were given by DFAT the

        32       contract; right?

        33       A.   Yes.

        34

        35       Q.   How would the United Nations have known from those

        36       documents that the amount of 10 per cent of it was a

        37       reimbursable cost, whatever that means?

        38       A.   I'm unclear of the point that you're trying to - can

        39       you rephrase it slightly differently, please?

        40

        41       Q.   What do you understand to be meant or intended to be

        42       conveyed by the words "in order for it to be seen by the UN

        43       as a reimbursable cost"?  What do you understand by that?

        44       A.   It was a cost that would be paid back to Rhine Ruhr.

        45

        46       Q.   How was the United Nations to know that, based on the

        47       documentation that went to it?
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         1

         2       MR WINNEKE:   I object, because it supposes that this

         3       witness knew what documentation went to the UN.

         4

         5       THE COMMISSIONER:   He did.  He said that.

         6

         7       MR WINNEKE:   Mr Commissioner, his evidence was he did not

         8       know what went to --

         9

        10       THE COMMISSIONER:   I thought he said he sat down with this

        11       lady and --

        12

        13       MR WINNEKE:   Yes, that document went to DFAT.

        14

        15       THE COMMISSIONER:   -- went through this application, and

        16       the application that went to DFAT is the document that went

        17       to the United Nations.

        18

        19       MR WINNEKE:   With respect, that's not the evidence that

        20       he's given.  He sat down with Mardi Nys in relation to the

        21       preparation of documents which went to DFAT.  What he did

        22       say is that he had no knowledge of the relationship between

        23       DFAT and the UN.  He's also said that he does not know what

        24       went to the UN; as far as he knew, it was Mr Davies who had

        25       prepared that material.

        26

        27       THE COMMISSIONER:   Yes, very well.

        28

        29       MR WIGNEY:   I won't press it.

        30

        31       Q.   The statement that I've just read out, "in order for

        32       it to be seen by the UN as a reimbursable cost", did you

        33       tell Mr Tyzzer that?

        34       A.   No.

        35

        36       Q.   Do you know who did?

        37       A.   No, this is Mr Tyzzer's work.

        38

        39       Q.   Yes, but I think you've already agreed that it's

        40       likely that you read it; right?

        41       A.   Yes.

        42

        43       Q.   Did you ask him what he meant by that when you read

        44       it?

        45       A.   Not that I recall.

        46

        47       THE COMMISSIONER:   Q.   What do you think it is?
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         1       A.   Again, in reading through that, I believed that we

         2       were just given the UN - the information on how our

         3       contract was executed.

         4

         5       Q.   I'm sorry, say that again?

         6       A.   In reading through that letter, I would have said that

         7       was - what Jim has written out here is a reflection of how

         8       our contract was set up and executed.

         9

        10       THE COMMISSIONER:   What the sentence seems to me to say is

        11       that - perhaps I'll wait to hear what Mr Tyzzer has to say.

        12

        13       MR WIGNEY:   Q.   What did you understand that

        14       Mr [Withheld] was investigating?

        15       A.   He was investigating illegal payments from the

        16       account.  Even at this stage we didn't have any feeling or

        17       any suspicion that our engineering services fee that we had

        18       paid was an illegal payment.

        19

        20       Q.   He was investigating payments that were made to the

        21       Iraqi Government; right?

        22       A.   Yes.

        23

        24       Q.   And whether they were or were not a breach of the

        25       sanctions?

        26       A.   Yes.

        27

        28       Q.   You, of course, as a director of Rhine Ruhr, were very

        29       conscious of ensuring that the information you provided to

        30       the UN investigator was true and correct; correct?

        31       A.   Yes.

        32

        33       Q.   And honest and truthful?

        34       A.   Yes, to the best of our ability.

        35

        36       Q.   Are you able, as you sit there today, to explain what

        37       is meant in that letter by "in order for it to be seen by

        38       the UN as a reimbursable cost"?

        39       A.   A cost that would be paid back to Rhine Ruhr.

        40

        41       THE COMMISSIONER:   Q.   The only way you could get it back

        42       was if it was included in the price?

        43       A.   Yes.

        44

        45       Q.   That way the money would come from the United Nations'

        46       account?

        47       A.   Yes.
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         1

         2       MR WIGNEY:   Q.   Did you provide to Mr Tyzzer - when I say

         3       "you", you personally or, to your knowledge, anyone else at

         4       Rhine Ruhr - any documentation that evidenced the 10 per

         5       cent payment as being an engineering or installation fee?

         6       A.   He had full access to the file.

         7

         8       Q.   What about the file relating to the other contract -

         9       that is, the material that's just been produced this

        10       morning - did he have access to that file?

        11       A.   No, that file wasn't - that wasn't given to him.  That

        12       file was dead before he joined Rhine Ruhr.  No moneys were

        13       ever received or paid or any moneys expended in any way on

        14       that.

        15

        16       Q.   Did you speak to Mr [Withheld]?

        17       A.   No.

        18

        19       Q.   Did you tell Mr Tyzzer that the 10 per cent figure was

        20       an engineering fee that was paid to NGI?

        21       A.   He was aware that we had to pay the 10 per cent

        22       engineering services fee.

        23

        24       Q.   My question was did you tell Mr Tyzzer that the proper

        25       description of the 10 per cent figure that had been paid by

        26       Rhine Ruhr and added to the contract price was an

        27       engineering or installation fee?

        28       A.   I can't recall.  There were many descriptions being

        29       bandied about.  I've always regarded it as a 10 per cent

        30       engineering services fee.

        31

        32       Q.   That's what you say is the correct description, right,

        33       the 10 per cent engineering fee?

        34       A.   You asked what I regard the payment as.  That's what

        35       I've always regarded the payment as.

        36

        37       Q.   So you agree that that, as far as you're concerned, is

        38       a correct description of the fee; right?

        39       A.   Yes.

        40

        41       Q.   Did you tell Mr Tyzzer that that was the correct

        42       description of the fee?

        43       A.   Not that I recall.

        44

        45       Q.   Why, or why not?  Why didn't you, if that was a

        46       correct description of the fee and you knew that Mr Tyzzer

        47       was providing information to a UN investigator in relation
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         1       to it?

         2       A.   Well, I don't recall.  It really wasn't - it wasn't a

         3       very big issue at the time.

         4

         5       THE COMMISSIONER:   Q.   See, if you take out page 37A from

         6       this file, one assumes that Mr Tyzzer had the balance of

         7       the file.

         8       A.   Yes.

         9

        10       Q.   I don't think there's any reference anywhere, is

        11       there, to engineering services, installation, handling,

        12       verification, inspection.  If that's right - and I think it

        13       is - then Mr Tyzzer could only regard this as either a

        14       10 per cent Iraqi government tax or an after-sales services

        15       fee?

        16       A.   He really has to answer for himself what

        17       documentation --

        18

        19       Q.   Sorry what I put to you is not correct, the invoice

        20       from Eastoft Hall so describes it, I think, in a funny sort

        21       of way.  Did you tell Mr Tyzzer that Eastoft Hall didn't

        22       provide any engineering services?

        23       A.   He knew the relationship between Rhine Ruhr and

        24       Eastoft Hall.

        25

        26       THE COMMISSIONER:   I think it was correct then, in that

        27       case.

        28

        29       MR WIGNEY:   Q.   Mr Bryden, almost finally, can you go to

        30       the document, please, at page 101.  Just take a moment to

        31       read that to yourself, please.  The first two sentences

        32       read:

        33

        34            Once again I have looked through our

        35            correspondence.  I have also discussed the

        36            project with our engineer who coordinated

        37            the manufacture and delivery.

        38

        39       Do you see that?

        40       A.   Yes.

        41

        42       Q.   That's you, isn't it, the engineer?

        43       A.   That's probably who he means, yes.

        44

        45       Q.   Without reading it all out in full, the 10 per cent is

        46       described once again as a 10 per cent Iraqi tax; do you see

        47       that in the third line?
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         1       A.   Yes.

         2

         3       Q.   On the fourth line, to the right of the page, you'll

         4       see that it is referred to as an internal tax; right?

         5       A.   Yes, that's the view that's expressed there by Jim.

         6

         7       Q.   Well, we know that he had nothing to do with this

         8       contract; right?

         9       A.   Yes.

        10

        11       Q.   We know who he must have got the information from;

        12       right?

        13       A.   Yes, carry on.

        14

        15       Q.   That is, you, Mr Thurgood, Ms Nys, and perhaps

        16       Mr Davies?

        17       A.   Or he read the file and he drew his own conclusions.

        18       Once again, I have looked at our correspondence.

        19

        20       Q.   It's entirely at odds with your description of this

        21       10 per cent as being an engineering or installation fee,

        22       isn't it?

        23       A.   As I've said before, there are many different

        24       descriptions used of the 10 per cent payment throughout the

        25       correspondence.

        26

        27       Q.   And this is not an accurate description, as far as

        28       you're concerned, is it?

        29       A.   As far as I'm concerned, that's not an accurate

        30       description.  That would be right.

        31

        32       Q.   When you saw this correspondence going to the UN

        33       investigators, did you not pull Mr Tyzzer up and say,

        34       "Well, hang on, that's not a particularly accurate answer"?

        35

        36       MR WINNEKE:   You haven't established that proposition yet

        37       because you haven't asked whether he's seen that.

        38

        39       MR WIGNEY:   Q.   I think I asked you in relation to the

        40       other email and you agreed that it was most likely that you

        41       had seen the email correspondence sent by Mr Tyzzer to the

        42       UN investigator; right?

        43       A.   Yes.

        44

        45       Q.   And you agree that that applies to this email as well,

        46       don't you?

        47       A.   Not necessarily.  I wouldn't necessarily have seen all
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         1       correspondence.  I may or may not have seen it.  I can't

         2       say.  I've certainly seen it subsequent to that.

         3

         4       THE COMMISSIONER:   Q.   Do you remember the discussion you

         5       had with Mr Tyzzer to which he refers?

         6       A.   To be honest, no, I don't.

         7

         8       MR WIGNEY:   Q.   Did you ever tell Mr Tyzzer that this

         9       10 per cent was an internal tax?

        10       A.   No, I've always regarded it as an engineering services

        11       fee.

        12

        13       THE COMMISSIONER:   Q.   Since you've reviewed these

        14       documents for the purposes of today --

        15       A.   Yes.

        16

        17       Q.   -- have you told Mr Tyzzer that he got it wrong in

        18       this email and the preceding email?

        19       A.   No, we have not discussed this email.

        20

        21       Q.   And the preceding one?

        22       A.   We haven't discussed it.

        23

        24       MR WIGNEY:   Q.  There's one final thing I want to ask you

        25       about.  It may need to be the subject of some questioning

        26       at a later stage, but it relates to some documents produced

        27       in the second tranche of documents produced; right?

        28       A.   Yes.

        29

        30       Q.   I asked you at the very beginning of this examination

        31       about contracts that had been entered into between Rhine

        32       Ruhr and Iraqi companies or the government; right?

        33       A.   Yes.

        34

        35       Q.   And we've identified this October contract that's been

        36       the subject of most of the questioning this morning; right?

        37       A.   Yes, the one that was executed.

        38

        39       Q.   There was an earlier contract that was executed but

        40       not performed for various reasons?

        41       A.   Yes.

        42

        43       Q.   There were a number of other later tenders or quotes

        44       that Rhine Ruhr put to Iraqi companies and

        45       instrumentalities, but they resulted in no contract; right?

        46       A.   Yes.

        47
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         1       Q.   I want to ask you about one other contract, and that

         2       is a contract between the Economics and Finance Department,

         3       Ministry of Oil and a company called Eastoft (Russia)

         4       Limited.

         5       A.   Yes.

         6

         7       Q.   Do you know about that contract?

         8       A.   I know the bare bones of it, yes.

         9

        10       Q.   Can you tell us what you know about the bare bones of

        11       that?

        12       A.   The bare bones of it is that it's one that for many

        13       years just stayed beyond our fingertips.  I think now it's

        14       dead and buried, but for a period of some years it dangled

        15       just out of our reach as something that was just in the

        16       cusp of being awarded to us and there were various measures

        17       used with the blessing of DFAT to try to get round issues

        18       in relation to orders through the Australian companies.

        19       But, at the end of the day, it was never landed as an

        20       order.  It never formally became an order.  It was never

        21       entered into the Rhine Ruhr books as an order.  I played no

        22       part in the quoting of it or the pursuing of it, although

        23       over a number of years I was copied in most of the

        24       correspondence, so I could see that we were still actively

        25       pursuing it but I wasn't one of the active participants.

        26

        27       Q.   It was a contract between Eastoft (Russia) Limited and

        28       the Ministry of Oil, to use that abbreviation.  What was

        29       Rhine Ruhr's involvement in it, having regard to the fact

        30       that it was not one of the contracting parties?

        31       A.   Ultimately - if it had become an order, we would have

        32       manufactured and supplied some sort of oil equipment.  I

        33       actually don't know the details.  It was equipment that

        34       would have been manufactured here in Australia and then

        35       supplied to Iraq, but it was always just out of our reach.

        36

        37       Q.   Let me try to describe the substance of the

        38       transaction and you tell me if I'm right or wrong.  It was,

        39       in substance, an agreement by Rhine Ruhr to supply certain

        40       equipment to the Ministry of Oil, but, for whatever reason,

        41       the contracting party was not Rhine Ruhr, it was Eastoft

        42       (Russia) Limited; right?

        43       A.   Yes.

        44

        45       Q.   Eastoft (Russia) Limited was a company associated with

        46       Mr Davies; right?

        47       A.   Yes.
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         1

         2       Q.   Had it been incorporated specifically for this

         3       purpose; that is, the entry into this contract?

         4       A.   I don't know.

         5

         6       Q.   What relationship, if any, was there between Eastoft

         7       (Russia) Limited and Rhine Ruhr?

         8       A.   We - I was unaware of the existence even of Eastoft

         9       (Russia) until it popped up in the correspondence.  There

        10       was no formal relationship between Rhine Ruhr and Eastoft

        11       (Russia) that I'm aware of.  My impression is it's a

        12       mechanism that was being used by Tony Davies to circumvent

        13       what was there of the British Government and the Australian

        14       Government.

        15

        16       Q.   Is this perhaps an accurate description of the

        17       relationship between Eastoft (Russia) Limited and Rhine

        18       Ruhr, at least in relation to this contract, that Rhine

        19       Ruhr were the principal and Eastoft (Russia) was Rhine

        20       Ruhr's agent for the purposes of this contract?

        21       A.   I was not involved in the negotiation of that

        22       contract, that potential contract.  I really can't comment.

        23       Any dealings like that would have been made by others.

        24

        25       THE COMMISSIONER:   Q.   Who did negotiate?

        26       A.   That was negotiated in the early stages by

        27       Bruce Thurgood, and in the latter stages Jim Tyzzer was

        28       pursuing that through with - he was pursuing that through

        29       with the blessing of DFAT and Austrade and various other

        30       government entities.

        31

        32       MR WIGNEY:   Q.   Nevertheless, you were copied in on some

        33       correspondence and aware of the nature of this agreement

        34       and arrangement; correct?

        35       A.   I knew that it was going on.  I'll not say I was

        36       familiar with all the details of it.  Again, my principal

        37       role is in the engineering, procurement and construction,

        38       so my involvement really kicks in after the order has

        39       landed, not during the quoting stage.

        40

        41       MR WIGNEY:   I will provide you with a couple of documents.

        42       Commissioner.  I won't be much longer.  I will literally be

        43       five minutes or so.  If I can provide a couple of copies of

        44       these documents.  Perhaps I should tender one copy.  There

        45       is a working copy for you, Commissioner, and a copy for the

        46       witness.

        47
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         1       THE COMMISSIONER:   I will mark it confidential exhibit 9.

         2

         3       EXHIBIT #9C BUNDLE OF DOCUMENTS WITH ID NOS. RRP.0002.0354

         4       TO 0363

         5

         6       MR WIGNEY:   Q.   Are you familiar with these documents, or

         7       do you want a moment to read them?

         8       A.   Just give me time to read through them, or I can read

         9       through them as you talk about them one at a time.

        10

        11       Q.   Familiarise yourself with them.  It depends on how

        12       long it has been since you've seen them.  Just have a quick

        13       look through them, but take your time.  I don't think you

        14       need to look at all the precise terms of the contract.  I'm

        15       not going to ask you anything about that, but feel free to

        16       do so, if you wish.  I want to direct your attention in

        17       particular to perhaps the first and second documents and

        18       the last document, the last page.  Have you had an

        19       opportunity to look at that?

        20       A.   Yes.

        21

        22       Q.   The contract itself, as we've already considered, was

        23       between the Ministry of Oil and Eastoft (Russia) Limited,

        24       and it appears to have been signed, if one looks at the

        25       third page, on 6 January 2003.  Do you see that on the

        26       third page of the document?

        27       A.   Is that the third page of the contract document?

        28

        29       Q.   The third page of the contract document, yes.  Sorry.

        30       A.   Yes, okay.

        31

        32       Q.   I think, as you've already said, you believe that the

        33       equipment that was the subject of this contract would be

        34       supplied by Rhine Ruhr Pty Ltd; is that right?

        35       A.   Yes.

        36

        37       Q.   The last document, that is, a letter from Mr Davies to

        38       Rhine Ruhr suggests that that contract was signed on

        39       Rhine Ruhr's behalf by Eastoft (Russia) Limited as

        40       Rhine Ruhr's agent.  Do you see that in the first

        41       paragraph?

        42       A.   Yes.

        43

        44       Q.   What appears to have been envisaged in November 2003

        45       was - I think the word used is "cedes" - that the contract

        46       would be ceded to Rhine Ruhr, that is, Rhine Ruhr would

        47       become the principal in the contract; right?
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         1       A.   Yes.

         2

         3       Q.   I don't think we need to get into why that was

         4       necessary or desirable, but is that an accurate description

         5       of your understanding of the relationship in this contract?

         6       A.   There are specific reasons that they were ceding that

         7       contract, and I would have thought that in the context of

         8       that letter, the reasons are relevant.

         9

        10       Q.   By all means tell us?

        11       A.   Well, it would be better explained by Jim Tyzzer,

        12       because he's the person that was dealing with that.  I can

        13       give you a second-hand account as to why.

        14

        15       Q.   If it's acceptable to you, I'll ask Mr Tyzzer, because

        16       I really only want to ask you one thing about this

        17       correspondence.  If you go to the second page of the

        18       bundle, it's an email from Mr Davies to Mr Tyzzer, copied,

        19       it seems, to Mr Thurgood and yourself?

        20       A.   Yes.

        21

        22       Q.   It's referring to this particular contract; would you

        23       agree?

        24       A.   Yes.

        25

        26       Q.   And that's the document that's attached.

        27       A.   Yes.

        28

        29       Q.

        30            Please note that the figures quoted include

        31            the 10% Iraqi Sales Tax that is no longer

        32            required.

        33

        34       Right?

        35       A.   Yes.

        36

        37       Q.   What did you understand that to be a reference to?

        38       A.   There are documents here, which - not here, sorry,

        39       that are required for clarity.  Amongst the documents

        40       required for clarity is the quotation between ourselves and

        41       Eastoft Hall.  We quote Eastoft Hall a price for doing

        42       this.  They take it upon themselves to establish Eastoft

        43       Hall (Russia), and they quote a price to whoever the

        44       end-user is, North Refineries.

        45

        46            In our records, to the best of my knowledge, we had no

        47       knowledge of what price they had quoted until this comes
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         1       in, and he's saying, "Oh, by the way, the contract is

         2       actually 10 per cent less."  But all of that is

         3       second-hand.

         4

         5       Q.   We've heard your evidence today about the 10 per cent

         6       figure that was added to the October 2001 contract.

         7       A.   Yes.

         8

         9       Q.   And we've seen in some of the later emails that

        10       10 per cent figure that you consider to be engineering fees

        11       described as a 10 per cent sales tax or tax; right?

        12       A.   Yes.

        13

        14       Q.   My question is:  in this document, talking about this

        15       other contract with Eastoft (Russia), is that reference to

        16       a "10 per cent Iraqi sales tax" a reference to a similar

        17       payment?

        18       A.   I cannot say.  By the time this information is coming

        19       to us, it's saying that that's irrelevant, so I can't draw

        20       a conclusion from that.

        21

        22       Q.   Perhaps Mr Tyzzer seems to have had more involvement

        23       in that contract; is that right?

        24       A.   Yes.

        25

        26       MR WIGNEY:   I have nothing further.

        27

        28       THE COMMISSIONER:   Mr Winneke, do you have any questions

        29       of the witness?

        30

        31       MR WINNEKE:   I do, sir.  I will certainly be a little

        32       while.

        33

        34       THE COMMISSIONER:   We might adjourn to 2 o'clock then,

        35       I think.

        36

        37            May I remind the witness that your evidence is not to

        38       be discussed with anyone other than your two lawyers who

        39       are present.

        40

        41       THE WITNESS:   Yes.

        42

        43       LUNCHEON ADJOURNMENT

        44

        45

        46

        47
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         1       UPON RESUMPTION:

         2

         3       THE COMMISSIONER:   Q.   You're on your former oath,

         4       Mr Bryden.

         5

         6       <EXAMINATION BY MR WINNEKE:

         7

         8       MR WINNEKE:   Q.   Mr Bryden, you're an engineer; is that

         9       correct?

        10       A.   Yes.

        11

        12       Q.   Are you a qualified engineer?

        13       A.   I'm not a graduate engineer, no.

        14

        15       Q.   Do you have any qualifications insofar as business

        16       administration?

        17       A.   No, I don't.

        18

        19       Q.   Do you have any qualifications insofar as contract

        20       administration or anything of that sort?

        21       A.   No, I don't.

        22

        23       Q.   What was your role in 2001 and 2002?  In practical

        24       terms, what did you do within the company?

        25       A.   I looked after their - from the point when an order

        26       was landed, I would assess the quality of the information

        27       that had been given over, and assuming that we had

        28       sufficient information, I would allocate that out to a

        29       draftsman.  When he had interpreted it into working

        30       drawings, I would check that drawing and issue it out to

        31       the customer for approval and procure the materials.  Then

        32       when it was ready to go into the workshop, I would allocate

        33       it out to a less-experienced engineer, who would then walk

        34       it through the workshop.

        35

        36       Q.   Did your role within the company involve a

        37       responsibility for review of contract documents?

        38       A.   Not generally.

        39

        40       Q.   In relation to this particular --

        41       A.   No.

        42

        43       Q.   In relation to this one, what do you say?

        44       A.   No.

        45

        46       Q.   Your responsibility is not - you had no role in that

        47       area?
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         1       A.   No.

         2

         3       Q.   Can I ask you this:  at the time in 2001, you weren't

         4       a director?

         5       A.   No.

         6

         7       Q.   What was your payment?  How were you paid?

         8       A.   I was a salaried employee.

         9

        10       Q.   Were you on a commission?

        11       A.   No.

        12

        13       Q.   Mr Bryden, have you ever been in any trouble with the

        14       police of any sort?

        15       A.   No.

        16

        17       THE COMMISSIONER:   I'm going to assume that he hasn't,

        18       Mr Winneke, but I don't think it would matter even if he

        19       had.

        20

        21       MR WINNEKE:   I understand.

        22

        23       Q.   Insofar as your responsibilities within the company,

        24       you've said that there were, in effect, three streams.

        25       A.   Yes.

        26

        27       Q.   Can you describe those to the Commission?

        28       A.   There was administration, sales and projects, and each

        29       office reported directly to Bruce Thurgood.

        30

        31       Q.   To whom did Mardi Nys report?

        32       A.   She reported to Bruce on a daily basis.

        33

        34       Q.   Did she have responsibilities or authorisations with

        35       regard to finance?

        36       A.   Yes.

        37

        38       Q.   Did you?

        39       A.   No.

        40

        41       THE COMMISSIONER:   Q.   How did she report - by telephone?

        42       A.   By telephone.  Bruce would typically be on the phone

        43       for an hour per day, you know, speaking between various

        44       people.

        45

        46       MR WINNEKE:   Q.   What was the manner in which, at that

        47       time, he ran the company?
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         1       A.   He was fairly autocratic in his style.

         2

         3       Q.   What does that mean in practical terms?

         4

         5       THE COMMISSIONER:   He owned it, Mr Winneke.

         6

         7       THE WITNESS:   In practical terms, he liked to do

         8       everything, know everything and control everything himself.

         9

        10       MR WINNEKE:   Can I show you a bundle of documents.  These,

        11       sir, are the documents which were provided this morning.

        12

        13       THE COMMISSIONER:   They are confidential exhibit 8,

        14       I think.

        15

        16       MR WINNEKE:   Q.   Have a look at the documents under the

        17       first tab, which says "S1349 Sales Order File".

        18       A.   Yes.

        19

        20       Q.   Firstly, what does that mean?

        21       A.   The "S1349" is the number that's allocated.  When a

        22       quotation becomes a firm order, it gets allocated an "S"

        23       number and that's the number that was allocated out on

        24       22 June.

        25

        26       Q.   Can you tell the Commission what your first

        27       involvement in a contract or in a dealing to do with Iraq

        28       was, with the assistance of those documents?

        29       A.   My first involvement would have been in June, when

        30       this would have arrived on my desk.

        31

        32       Q.   When you say "this", what are you talking about?

        33       A.   The package of documents.  They can typically come

        34       into the office in a variety of ways.  As I look at this

        35       and I look at the stamps at the top of the page, there are

        36       no fax stamps to indicate that this came in by fax, and

        37       I would have needed drawings from the client to do anything

        38       meaningful with it.  I would assume that that has come as a

        39       package of documents down from Malaysia by courier, which

        40       would be the sales order form, the customer's order, the

        41       letter from Eastoft Hall and the draft contract, and

        42       I would normally have expected to see the Rhine Ruhr

        43       quotation attached as well, but it doesn't appear to be in

        44       this bundle, along with the client's drawings.

        45

        46       Q.   Once you get those documents, what do you then do?

        47       A.   I would have then reviewed them for completeness and
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         1       issued them out to a draftsman to draw up.

         2

         3       Q.   We're talking about "the documents".  Which documents

         4       are we talking about - all of those documents, or perhaps

         5       you can identify the ones which you would have received in

         6       that bundle?

         7       A.   The drawings would go out to the draftsman, along with

         8       whatever documents I had that outlined the scope of supply.

         9

        10       Q.   Within those documents, the first document is called

        11       the sales order?

        12       A.   Yes.

        13

        14       Q.   Then there's a document called the purchase order, and

        15       then the third document is something which has "Northern

        16       Gas Industries, NGI; Attn: Director-general".  Do you see

        17       that?

        18       A.   Yes.

        19

        20       Q.   Can you tell the Commission about that document, using

        21       the marks on it?  Are you able to say anything about it?

        22       A.   Yes, it provides an explanation of the engineering

        23       services fee, that it's covering installation, handling,

        24       verification, inspection on site, and it's an obligation to

        25       pay moneys.  That sum of money is reflected on the sales

        26       order sheet at the bottom.  Under "other", it says

        27       "engineering services".

        28

        29       Q.   Was that your first contact with that sort of payment?

        30       A.   It was.

        31

        32       Q.   You have been asked questions about how it could be

        33       that the company who is producing the goods could be making

        34       a payment of that sort.  What do you say about that?

        35       A.   Well, this was an unusual contract inasmuch that in

        36       many respects there were three parties involved:  there was

        37       the United Nations as paymaster; there was ourselves as the

        38       producer; and there was North Gas as the end-user.  So that

        39       so me appeared to be providing the mechanism for the

        40       installation of the equipment.

        41

        42            The money was flowing through us, you know, from the

        43       United Nations through Rhine Ruhr and on to the client.

        44       Therefore, the client would have money for providing his

        45       end of the contract, which couldn't be completed - no,

        46       sorry, let me rephrase that.  The equipment couldn't come

        47       into a state where it could be used until it was installed,
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         1       and to me that appeared to be providing the mechanism to

         2       pay for that installation.

         3

         4       Q.   In any event, did you have a role or a responsibility

         5       to question that component of the contract or do anything

         6       about it?

         7       A.   No, I didn't.

         8

         9       Q.   Then there's another document, the next document, and

        10       that's a document from Eastoft Hall Limited.

        11       A.   Yes.

        12

        13       Q.   Is that a document that you would have seen?

        14       A.   Yes, I had seen that as well, and again that provides

        15       an explanation of the engineering services fee.

        16

        17       Q.   I wonder if I could go back to that document we were

        18       looking at before, the Northern Gas Industries document.

        19       Are you able to say anything about the source of that

        20       document, from looking at the markers on it?

        21       A.   From looking at the fax marks, that document has

        22       originated in Iraq, it has been forwarded to the UK, and in

        23       the UK - now, I'm making a presumption here - the UK has

        24       forwarded that on to Malaysia, because the package of

        25       documents would have come into Australia from Malaysia.

        26

        27       Q.   If we can go back to your responsibilities and what

        28       you do once you get those documents, could you tell the

        29       Commission to the best of your recollection what occurred

        30       after you got those documents?

        31       A.   After I had gone through them and allocated them out

        32       to the draftsman and so on, they would have then just been

        33       put in the file.

        34

        35       Q.   Was that the end of your involvement in relation to

        36       that contract?

        37       A.   Well, not quite.  The column internals were obviously

        38       all drawn up.  We sent them out to the customer for

        39       approval, and that in itself was a bit convoluted, because

        40       you couldn't send packages - you couldn't just call up a

        41       courier and say, "Take this to Iraq for me", so I had to go

        42       to Tony Davies and say, "Now that we've got drawings ready

        43       for approval, how do I get them to the customer?"  And he

        44       gave me a contact in Jordan that I had to send them to, an

        45       agency in Jordan.

        46

        47       THE COMMISSIONER:   Q.   Who was that?
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         1       A.   The drawings were - I got a faxed instruction back

         2       from Eastoft Hall telling me that - well, giving me the

         3       Baghdad office details and saying that they had to be sent

         4       to them via Mr Firaz in the Al-Nial Al-Azrus Company.

         5

         6       THE COMMISSIONER:   Q.  The fax is in the second part of

         7       the file, is it?

         8       A.   Yes.

         9

        10       Q.   What is the date?

        11       A.   It's dated 1 August, telling me that I had to forward

        12       them to him, along with one copy to Eastoft Hall, and then

        13       email all the drawings through to Eastoft Hall.  All that

        14       documentation was sent out on 1 August.  And then we didn't

        15       get any feedback for some considerable time.  I don't have

        16       the date here, but I think it was about October/November

        17       that we got feedback to say that the column was being

        18       condemned because of corrosion and that the contract wasn't

        19       to go ahead.  At that point, the thing died.

        20

        21       MR WINNEKE:   Q.   Then if we could move on to the contract

        22       that you've been giving evidence about.

        23       A.   Yes, that's 1396.

        24

        25       Q.   1396.  What were the first documents that you would

        26       have received in relation to that?

        27       A.   The first documents I would have received would have

        28       been the sales order sheet, along with other bits and

        29       pieces of supporting documentation.  I don't have it here,

        30       but from memory what I would get is the sales order, along

        31       with a note from Bruce telling me that all the details are

        32       in Melbourne and telling me what file to go and look in.

        33

        34       Q.   Can you turn those documents up, please?

        35       A.   That would be in document 38 in the original

        36       submission.

        37

        38       Q.   Document 38?

        39       A.   38 and 39 would have been the first documents that

        40       I would have received.

        41

        42       Q.   There is a reference again in the document on page 38

        43       to the extra 10 per cent Iraqi engineering services fee to

        44       be covered by the enhanced letter of credit.

        45       A.   Yes.

        46

        47       Q.   What did you take that to mean?
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         1       A.   My mindset was from the first job, that was the

         2       10 per cent that I had an adequate explanation for on the

         3       first job.

         4

         5       Q.   You were asked questions about the varying

         6       descriptions of that 10 per cent component of the contract.

         7       A.   Yes.

         8

         9       Q.   Clearly, there are differing descriptions of the

        10       component and there are a number of different descriptions

        11       of it.  It is described, as we've heard, as the engineering

        12       service fees.  There's the description that you were

        13       initially given, which you say seemed to strike a chord

        14       with you.

        15       A.   Yes.

        16

        17       Q.   Did the fact that there were differing descriptions of

        18       it cause you any alarm at any stage?

        19       A.   No.  It was a bit confusing, but I always understood

        20       it to be talking about the same moneys.

        21

        22       Q.   You've given evidence that you assisted Mardi Nys in

        23       the preparation of documents which went to DFAT.  Can you

        24       tell the Commission exactly what your involvement was

        25       there?

        26       A.   I helped to fill in the forms.  I had one discussion

        27       with this Don Cudihy that I can recall, because this was a

        28       time when there were lots of issues of weapons of mass

        29       destruction and we were supplying chemical-processing

        30       equipment.  So I had a discussion with him, and it was as

        31       a result of that discussion that Mardi sent them all

        32       I think like a seminar paper and various bits and pieces of

        33       general information about what we made and what the

        34       equipment could do.  Following on from that, the man seemed

        35       happy.  There didn't seem to be any issues or concerns.

        36

        37       Q.   Did you have, you say, discussions with Mardi about

        38       the technical aspects of the job and what should be --

        39       A.   Well, I gave her some technical papers for forwarding

        40       on to the man that she was dealing with.

        41

        42       Q.   Did you yourself, to your recollection, have any

        43       discussions with him?

        44       A.   I'm sure I had one discussion with him just as a sort

        45       of background to what the company was all about.

        46

        47       Q.   What did you explain to him?
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         1       A.   I can't remember the detail, but it was following on

         2       from that that he was given the write-ups, so that he could

         3       read what it was that the company did and what our

         4       equipment did.

         5

         6       Q.   You were asked questions about the contract itself, in

         7       particular --

         8

         9       THE COMMISSIONER:   Q.   If I may interrupt you,

        10       Mr Winneke, could you tell me how this came about that you

        11       say you had this discussion with the gentleman from DFAT?

        12       A.   He phoned up the company.

        13

        14       Q.   He phoned the company?

        15       A.   He phoned the company.

        16

        17       Q.   When was that?

        18       A.   Around about the period that we were applying.

        19       I can't remember the detail, but --

        20

        21       Q.   Was it before you had lodged the application or after?

        22       A.   I would expect it would have been after, because

        23       lodging the application would have been the flag to say,

        24       "What is this all about?"

        25

        26       Q.   You say that you had a discussion with him?

        27       A.   Yes, I know that I spoke to the man, and it was

        28       following --

        29

        30       Q.   What documents did you send him?

        31       A.   I don't think it's in this file.

        32

        33       MR WINNEKE:   Perhaps the witness could be shown a document

        34       which is in the first group of documents, document 23.

        35

        36       THE COMMISSIONER:   In exhibit 7.  Page 23 - that is the

        37       printout from the --

        38

        39       MR WINNEKE:   No, 23 of the documents provided by my

        40       instructing solicitors to the Commission pursuant to the

        41       summons.

        42

        43       THE COMMISSIONER:   This morning?

        44

        45       MR WINNEKE:   No, not this morning.

        46

        47       MR WIGNEY:   Confidential exhibit 7 is not a complete copy
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         1       of every document that was in that material.

         2

         3       THE COMMISSIONER:   I see.

         4

         5       MR WINNEKE:   Sir, do you have a copy of those documents?

         6       If you don't, we can provide one.

         7

         8       THE COMMISSIONER:   Q.   Is that the document that you

         9       sent, Mr Bryden?

        10       A.   That's the documents that were sent by Mardi Nys, yes.

        11

        12       THE COMMISSIONER:   Have you seen those?

        13

        14       MR WIGNEY:   I think they are in the bundle of materials,

        15       I gather, so they can be added to the confidential exhibit.

        16       I will arrange for copies to be made.

        17

        18       THE COMMISSIONER:   May I see it, please?  Yes, I will add

        19       pages 1 to 15, a document dated 15 November 2001, being a

        20       facsimile and attachments from Rhine Ruhr to the Department

        21       of Foreign Affairs and Trade.  That will be added to

        22       exhibit 7 as page 40A and following letters.  Do you need

        23       this back, or not?

        24

        25       MR WINNEKE:   No, sir.

        26

        27       Q.   Are you able to describe to the Commission what it was

        28       that you were discussing with Mr Cudihy?

        29       A.   No, I can't recall the details.  I just remember that

        30       he phoned up, and as a result of that phone call, we sent

        31       him these design notes and general seminar information.

        32

        33       Q.   Does the fact that you sent those notes to him assist

        34       you in recalling the general gist of the conversation that

        35       you would have had with him?

        36       A.   Having sent that type of information, the discussion

        37       was obviously along an understanding basis, because there

        38       would be no other reason for me to have sent off that type

        39       of information other than if someone was asking for an

        40       understanding of what the equipment did, but I have no

        41       direct recollection of the discussion.

        42

        43       Q.   All right.  Thank you.  You've been asked a question -

        44       at least it's certainly been mentioned - what documents did

        45       you understand were provided to the United Nations?

        46       A.   Well, I don't actually know what documents were

        47       provided to the United Nations because I didn't send any,
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         1       and, to my knowledge, Rhine Ruhr - no-one within Rhine Ruhr

         2       directly sent documents to the United Nations.

         3

         4       Q.   Did you have a responsibility at the time to send

         5       documents to the UN?

         6       A.   No, that fell in the admin area.

         7

         8       Q.   Was it part of your responsibility to have any

         9       dealings with the Australian Government?

        10       A.   That would have fallen into the admin area as well,

        11       though obviously I was going to be providing support.

        12

        13       Q.   Can I ask you this:  insofar as the contract was

        14       concerned, did you have any knowledge then about whether it

        15       was appropriate or otherwise to break the contract down

        16       into its component parts?

        17       A.   No, I didn't.

        18

        19       Q.   At the time of the payment of the 10 per cent did you

        20       become aware of the facsimile from PONL via Hartrodt?

        21       A.   Yes, I was aware of that.

        22

        23       Q.   Did you form a view about the appropriateness or

        24       otherwise of the payment from looking at that document?

        25       A.   That only appeared to reinforce what had been told

        26       right upfront in contract 1849, which was that - you know,

        27       before we shift the goods, we were going to have to make

        28       the 10 per cent payment.

        29

        30       Q.   Did you notice within that document that there was, in

        31       effect, a bulletin posted?

        32       A.   I did see that.

        33

        34       Q.   What did you see?  Can you see the document there?

        35       It's page 86, Mr Bryden.

        36       A.   No, it's not 86.

        37

        38       THE COMMISSIONER:   Q.   87 perhaps?

        39       A.   83 is a typical example.  That's not the one we're

        40       looking for, though.  There's another one in here

        41       somewhere.

        42

        43       MR WINNEKE:   Q.   Have a look at document - I have it in a

        44       different form, but I don't know whether it's the same --

        45       A.   65?

        46

        47       Q.   Yes, page 65 of the documents that you got this
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         1       morning.  What is that?

         2       A.   That's a notification that came from P&O through

         3       Hartrodt informing us that the 10 per cent payment - that

         4       proof was required that we had made the 10 per cent payment

         5       or that the goods wouldn't be shipped.

         6

         7       THE COMMISSIONER:   Q.   When you say the 10 per cent

         8       payment, the 10 per cent after-sales tax.

         9       A.   Thank you.

        10

        11       MR WINNEKE:   Q.   What is Hartrodt?

        12       A.   Hartrodt are an international freight-forwarding

        13       company.  We've used them for probably about 10 years

        14       moving the bulk of our freight around the world.

        15

        16       Q.   What about PONL?  Is that Pacific Orient Net Limited?

        17       A.   Yes.

        18

        19       Q.   What's that?

        20       A.   Well, they're amongst the biggest shipping companies

        21       in the world.

        22

        23       Q.   Do you see that, if you go about a third of the way

        24       down, there's a dotted line and it says "Date: Tuesday, 9

        25       October 2001", "To: Iraq-Doc.Policy", what is that, to your

        26       understanding?

        27       A.   My understanding is this was information we got from

        28       our bulletin board.

        29

        30       THE COMMISSIONER:   Q.   You read all this at the time, did

        31       you?

        32       A.   Yes, I've seen all this.

        33

        34       MR WINNEKE:   Q.   What, in effect, were you instructed or

        35       told by your shipping agents?

        36       A.   Well, firstly, again, if I can qualify and say the

        37       shipping was handled by Mardi Nys.  One of our other

        38       functions was to act as shipping clerk so, again, this was

        39       information that was predominantly routine through her.

        40       But, you know, my reading of that is it was basically

        41       reinforcing that if proof of the 10 per cent wasn't shown,

        42       there were likely to be problems in shipping.

        43

        44       Q.   Would there be penalties?

        45

        46       THE COMMISSIONER:   Q.   Actually, what it says is slightly

        47       different to that.  It says you need proof of payment of
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         1       the 10 per cent after-sales tax levied on all shipments to

         2       Iraq.

         3       A.   Again, that's just another twist in the terminology

         4       that twists continuously through the whole correspondence.

         5

         6       Q.   And it says "this is paid directly by the shipper to

         7       the consignee"?

         8       A.   Well, the consignee was NGI.

         9

        10       Q.   So why did you have any doubt about to whom the money

        11       should go?

        12       A.   Well, I've always said that the money should go to

        13       NGI.  I just didn't know how to pay it to NGI.

        14

        15       MR WINNEKE:   Q.   Was it your responsibility to make that

        16       payment?

        17       A.   That payment was - no.

        18

        19       THE COMMISSIONER:   Q.   It says it is.  You were the

        20       shipper, were you not?

        21       A.   Oh, hang on, are you referring to Rhine Ruhr or to me

        22       personally?

        23

        24       MR WINNEKE:   Q.   You personally, firstly, did you have

        25       any involvement in that payment personally?

        26       A.   Only in as much as pointing out to Mardi that that

        27       payment had to be made and, yes, Rhine Ruhr was the

        28       shipper, so Rhine Ruhr had a responsibility to pay the

        29       10 per cent, which we never regarded as our money because

        30       it had been - it was in the letter of credit right from day

        31       one.  It was always there.  We never regarded that as our

        32       money.  It was always money that had to be forwarded on to

        33       someone else.

        34

        35       Q.   As to the mechanism of it occurring, what was your

        36       understanding of the mechanism?  That is, who was going to

        37       be responsible on the ground for doing it?

        38       A.   That was somewhat vague.  That's getting into the

        39       issue of what I was saying, we didn't have an understanding

        40       of how to pay it.  That's why, when it was raised with Tony

        41       Davies of Eastoft Hall, he said, "Well, I know how to do

        42       it, give me the money and I'll get it taken care of".

        43

        44       Q.   He was your agent?

        45       A.   He was our agent, so that was him earning his

        46       commission.

        47
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         1       Q.   Did you regard at the time that you were involved in

         2       this as there being anything improper or illegal about it?

         3       A.   No, I didn't.

         4

         5       Q.   At the time that it was done, were you trying to

         6       conceal anything?

         7       A.   No.

         8

         9       Q.   From the United Nations?

        10       A.   No, not from anyone.

        11

        12       Q.   I just want to ask you finally, you were asked

        13       questions about the document that Jim Tyzzer sent to

        14       Mr [Withheld] on 3 February 2005.

        15       A.   Yes.

        16

        17       Q.   That's at page 99.  You said even at that stage the

        18       view was that nothing improper had occurred on the part of

        19       Rhine Ruhr.  This sentence wasn't read to you - it's the

        20       last sentence of that paragraph:

        21

        22            But as you're aware we won the contract

        23            with the letter of credit being valued at

        24            UKP 125015.  No additional moneys were paid

        25            out or allocated for this contract.

        26

        27       A.   Yes.

        28

        29       Q.   Albeit that you say you may or may not have read that,

        30       although the likelihood is you would have, are you able to

        31       say anything about that last sentence?

        32       A.   There are no additional moneys that were paid out to

        33       any other parties that I'm aware of.

        34

        35       Q.   Was there any attempt to hide --

        36

        37       THE COMMISSIONER:   That's because the 10 per cent is

        38       included in the price of 125015 pounds.

        39

        40       MR WINNEKE:   Q.   Do you believe that document to have

        41       been an attempt to conceal anything?

        42       A.   No, not at all.

        43

        44       MR WINNEKE:   Thank you.

        45

        46       THE COMMISSIONER:   Anything arising?

        47
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         1       MR WIGNEY:   Just a couple of brief matters.

         2

         3       <EXAMINATION BY MR WIGNEY:

         4

         5       MR WIGNEY:   Q.   My learned friend asked you some

         6       questions, Mr Bryden, about roles and responsibilities in

         7       the office, and you indicated that there were three

         8       streams - administration, sales and projects; right?

         9       A.   Yes.

        10

        11       Q.   Administration, who was in that stream?

        12       A.   Mardi Nys.

        13

        14       Q.   Just Mardi Nys; that was the stream, Mardi Nys?

        15       A.   And we had other ladies on and off over the time, and

        16       I can't say who would have been working for us at that

        17       time.

        18

        19       Q.   I see.  So the administration stream was Mardi Nys?

        20       A.   No, there would have been two - it would have been two

        21       people.  She always had another lady in the office with

        22       her.

        23

        24       THE COMMISSIONER:   Q.   As her assistant?

        25       A.   As her assistant.

        26

        27       MR WIGNEY:   Q.   I don't want to be disrespectful to

        28       Ms Nys, but effectively she was really just a secretary,

        29       was she not?

        30       A.   No, I wouldn't have said that.  She did all of our

        31       accounts, all our bookkeeping, paid our bills.  She had

        32       complete and total financial authority.  Her financial

        33       authority far exceeded my financial authority.

        34

        35       Q.   The second stream was sales.  Can you tell us, please,

        36       who in the office was in that stream?

        37       A.   Well, at that time we had a senior person down and we

        38       had two sales engineers, Donald Hay and Stephen Shields.

        39

        40       Q.   Sorry, I missed the first one.

        41       A.   Donald Hay and Stephen Shields.

        42

        43       Q.   Did either of them have anything to do whatsoever with

        44       this particular contract; that is, the October 2001

        45       contract?

        46       A.   If they'd had any involvement - because they were

        47       sales orientated people, their involvement effectively
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         1       ended when it became an order, and at that point

         2       responsibility kicked over from the sales people on to

         3       projects when the order was landed.

         4

         5       Q.   And "projects", may we take it that that was your

         6       stream, as it were?

         7       A.   Yes.

         8

         9       Q.   And you were the head of the project stream?

        10       A.   Yes.

        11

        12       Q.   And who else was in the project stream?

        13       A.   At that time I had Rolf Salz as a project engineer and

        14       three, four, five draughtsmen.  I would have to check the

        15       records to see which people actually were employed by us at

        16       that time.

        17

        18       Q.   Now, I think you've said that each of those streams

        19       reported directly to Mr Thurgood; right?

        20       A.   Yes.

        21

        22       Q.   I think you were asked some questions about whether

        23       you were responsible for contract administration.

        24       A.   Yes.

        25

        26       Q.   And you said no.  Who in the Melbourne office in any

        27       of these streams was responsible for contract

        28       administration?

        29       A.   The general administration was all done by Mardi.  The

        30       projecting type - you know, in terms of dealing with the

        31       customer and, you know, making sure that we got all the

        32       correct approvals, and so on - that was all handled by

        33       projects, that was predominantly handled by myself.

        34

        35       Q.   The term "contract administration" was used by my

        36       learned friend, not me.  What did you understand or what do

        37       you understand by "contract administration"?

        38       A.   The commercial side of it was, in terms of paperwork

        39       grinding, handled by Mardi and, from an engineering

        40       perspective, it was handled by myself.

        41

        42       Q.   Well, give us some practical examples of what you say

        43       Mardi would have done in terms of contract administration.

        44       A.   She would deal with letters of credit, for example.

        45       She would deal with the shipping, the minutiae of making

        46       sure that bank guarantees were in place if any were

        47       required - these are all the things that she would deal
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         1       with.

         2

         3       Q.   Very well.  You were asked a series of questions about

         4       the documents in the folder produced today.  That's

         5       confidential exhibit 8.  Just to be clear, this is quite a

         6       separate contract --

         7       A.   This is a quite separate contract.

         8

         9       Q.   -- to the one that was entered into in October 2001?

        10       A.   Yes.

        11

        12       Q.   The contract was executed, as I understand it, by the

        13       parties?

        14       A.   We started down the path of this contract, but I've

        15       never seen more than the draft order from the client.  I've

        16       no reason to believe it ever went through the United

        17       Nations.  We certainly didn't get as far as applying for an

        18       export permit for it.

        19

        20       Q.   That was my next question.  Your understanding or

        21       recollection is that it didn't get to the stage where you

        22       had to contact the Department of Foreign Affairs and Trade

        23       to seek any approval?

        24       A.   No.

        25

        26       Q.   In the course of being asked questions about those

        27       documents, and, in particular, the document that's at

        28       page - I think it appears on a number of occasions in these

        29       documents, but at page 3 --

        30       A.   Yes.

        31

        32       Q.   -- you referred to the fact that this contract or

        33       arrangement was unusual because it had three parties; do

        34       you remember giving that answer?

        35       A.   Yes.

        36

        37       Q.   And you said the three parties were the United

        38       Nations, as pay master, Rhine Ruhr, and NGI, being the end

        39       user; right?

        40       A.   Yes.

        41

        42       Q.   You would agree, wouldn't you, that if that is in fact

        43       a correct analysis of the contractual relations, it would

        44       be important for the United Nations, as a party and pay

        45       master, to be aware of all of the terms of the contractual

        46       arrangements between the parties; right?

        47       A.   Yes.
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         1

         2       Q.   That would include how the price was arrived at and

         3       the inclusion in this example of what you say is an

         4       engineering fee; right?

         5       A.   Yes.

         6

         7       Q.   As a party, the United Nations, and as pay master,

         8       ought be made aware of that; do you agree?

         9       A.   Yes.

        10

        11       Q.   Are you able to say or point to any document that

        12       you're aware of to suggest that the United Nations was

        13       aware of it in the case of the October 2001 contract?

        14       A.   I'm not aware of where the United Nations got its

        15       information from at all.  Actually, that's not quite true,

        16       because one of the - this just comes back to me.  Within

        17       the contract - somewhere in here, somewhere within all the

        18       documentation there's something that says that after it's

        19       signed the contract has to be forwarded by the end user or

        20       by the oil ministry, one or the other, to the United

        21       Nations within a period of time, because that's used as an

        22       explanation as to why - excuse me a second.  Somewhere in

        23       all the documentation there is a statement that says that

        24       the contract has to be submitted to the United Nations

        25       within - and I think it's either 21 or 30 days.  That was

        26       used as an explanation as to why they wanted to make a

        27       duplicate company stamp.  So documentation should have been

        28       flowing to the United Nations from the end user.  We had no

        29       way of knowing what information was flowing from the end

        30       user to the United Nations, and I say "we" as a company,

        31       not just an "I" as an individual.

        32

        33       Q.   I don't want to go over territory that we've already

        34       covered in detail, Mr Bryden, but what you've just referred

        35       to is the fact that the contract itself, you understand,

        36       was to be provided to the United Nations by the end user,

        37       in this case NGI?

        38       A.   Yes.

        39

        40       Q.   Let's accept that's the case for the moment, without

        41       locating the document.  All they get is the contract, which

        42       has a lump-sum price of 125,000 pounds, on its face

        43       appearing to be for the supply of goods and nothing else;

        44       right?

        45       A.   Not necessarily, because we would have no way of

        46       knowing what other supporting information they were

        47       providing.
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         1

         2       Q.   Well, tell us, please, what other supporting

         3       information are you able to point to in documentary form --

         4       A.   I can't - I don't - I have no knowledge of what

         5       information went from NGI or the economic ministry to the

         6       United Nations.

         7

         8       Q.   Okay.

         9       A.   I have no knowledge whatsoever.

        10

        11       Q.   Let's limit it to your knowledge of what --

        12

        13       THE COMMISSIONER:   Q.   What you're thinking about is

        14       page 16, I suspect - clause 16.

        15       A.   Thank you.

        16

        17       Q.   Registration of the United Nations.

        18

        19       MR WIGNEY:   Q.   That suggests that this contract - that's

        20       the document that forms a part of it - needs to be

        21       registered with the United Nations; right?

        22       A.   Yes.  Sorry, it just came back to me just now that

        23       that was somewhere.

        24

        25       Q.   If we accept that that's so, on its face, as far as

        26       you're aware, all that the United Nations gets is that

        27       contract; right?

        28       A.   Yes.

        29

        30       Q.   I don't want to go over all of that territory, but

        31       nowhere in that contract does it refer to the 10 per cent

        32       engineer fee being added up to get 125,000 pounds, does it?

        33       A.   I agree if that's the only documentation that was

        34       given.  However, we don't know what documentation was put

        35       through.

        36

        37       Q.   Okay.  Well, let's just focus on your knowledge of

        38       what Rhine Ruhr provided to the Department of Foreign

        39       Affairs or the United Nations that disclosed the existence

        40       of a 10 per cent fee.  Are you able to assist us by

        41       pointing to one document that suggests that Rhine Ruhr was

        42       responsible for informing the United Nations, who you've

        43       referred to as a third party to the contract, of that

        44       aspect of the contractual relations?

        45       A.   No.

        46

        47       Q.   You certainly didn't notify DFAT or the United
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         1       Nations, did you?

         2       A.   The only documents that I'm aware of as provided to

         3       DFAT are the ones that have been supplied.

         4

         5       Q.   Finally - this doesn't strictly arise, if my learned

         6       friend wishes to deal with it - did Rhine Ruhr obtain an

         7       export development grant in relation to this particular

         8       contract from Austrade?

         9       A.   We do get an export development grant each year.

        10       Again, that's actually handled in the administration area,

        11       so I don't have the details of it.  I would fully have

        12       expected that this would have fallen within that, so, yes,

        13       I expect so, but I don't have the details.

        14

        15       Q.   The administration area being Mardi Nys?

        16       A.   Yes, and her assisting lady.

        17

        18       Q.   I take it that Rhine Ruhr would still have that

        19       documentation available for production if need be?

        20       A.   Yes.

        21

        22       MR WIGNEY:   Thank you.

        23

        24       THE COMMISSIONER:   Thank you, Mr Bryden.

        25

        26       <THE WITNESS WITHDREW

        27

        28       MR WIGNEY:   Mr Tyzzer, I think, Commissioner.

        29

        30       <JAMES ALFRED TYZZER, sworn:            [2.57pm]

        31

        32       <EXAMINATION BY MR WIGNEY:

        33

        34       MR WIGNEY:   Q.   Mr Tyzzer can you state your full name,

        35       please?

        36       A.   James Alfred Tyzzer.

        37

        38       Q.   You are currently a director of Rhine Ruhr Pty Ltd?

        39

        40       THE COMMISSIONER:   Just before you start, I think

        41       Mr Bryden is still in the court.  He should not be.

        42

        43       MR WIGNEY:   Q.   I will ask the question again.  You are

        44       currently a director of Rhine Ruhr Pty Ltd?

        45       A.   I am.

        46

        47       Q.   Is it the position that you were appointed a director
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         1       of Rhine Ruhr on 25 June 2002?

         2       A.   That's correct.

         3

         4       Q.   Prior to being appointed a director of Rhine Ruhr, had

         5       you been employed by the company in any capacity?

         6       A.   I joined the company on 1 February as just an ordinary

         7       employee.  I was a chemical engineer, but in a senior

         8       position where I could take charge of other engineers and

         9       look for work and help with those engineers.

        10

        11       Q.   So your background was in chemical engineering; is

        12       that right?

        13       A.   It is, yes.

        14

        15       Q.   We've heard some evidence suggesting that the

        16       administrative structure in Rhine Ruhr was that there were

        17       three streams:  an administration side, a sales side and a

        18       project side.  Do you agree with that?

        19       A.   I do agree with that, yes.

        20

        21       Q.   Which of those streams were you in?

        22       A.   At that period from 1 February, I was in the

        23       engineering side.

        24

        25       Q.   Did that change at any time?

        26       A.   It did.  I was asked to be a director on 25 June 2002.

        27       It was a reluctant decision.

        28

        29       THE COMMISSIONER:   Q.   Reluctant by you or by the person

        30       who asked you?

        31       A.   By myself.  What had happened, if I can explain, is

        32       that Mr Thurgood, who was the managing director at that

        33       stage, had insisted that he wanted to live full time in

        34       Asia.  It was necessary for a director to be part of the

        35       company, but at that stage I was heavily involved in a

        36       very, very large project.  It was taking up all of my time,

        37       all of the resources, and it was a very, very potentially

        38       lucrative job.  It was with Leightons Contractors for the

        39       Stanwell Magnesium project in Queensland.  It was the

        40       largest project that the company had undertaken - or sorry,

        41       it was the largest tender that turned into an actual

        42       project.

        43

        44            At that stage, I was overwhelmed with work, and having

        45       the added burden of being managing director was difficult,

        46       but I realised that it was necessary, so I took that

        47       position.
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         1

         2       MR WIGNEY:   Q.   You've just referred to the fact that you

         3       were managing director as at the time of your appointment;

         4       is that right?

         5       A.   Yes.

         6

         7       Q.   Did that mean that you were, at least as far as the

         8       Melbourne operations of the company go, in charge of the

         9       overall operation?

        10       A.   Yes.

        11

        12       Q.   This project that you've just referred to that was

        13       taking up so much of your time involving Leightons - when

        14       did that commence?

        15       A.   That actually commenced when I first landed into

        16       Rhine Ruhr.  It was a project that was worked on for

        17       many years.  It was a progressive project.  We had to help

        18       Leightons - sorry, we had to help Stanwell Magnesium

        19       understand processes and the chemical engineering concepts.

        20       It was a project that was suddenly coming to fruition, so

        21       there was a lot of data in the company that I had to be

        22       fully aware of.  Being so new to the company, I had to

        23       spend a lot of time being briefed, being taken through

        24       that.

        25

        26       Q.   From the time of your appointment as a director and as

        27       managing director, as you referred to, was there a formal

        28       reporting structure to you?  Did any other employees in the

        29       office report to you?

        30       A.   We are a small company.  There is a general reporting

        31       sequence.  A lot of it is, let's say, by discussion.  There

        32       was very rarely a weekly or a monthly written report at

        33       that stage.  What I have done is, since then, I have

        34       changed all of our structures progressively, but it takes

        35       time.  From the time that I became managing director,

        36       I have had to see things working, change things and

        37       progressively move through different procedures.

        38

        39       Q.   For example, we've referred to the three streams.  Did

        40       each of those streams report to you from the time that you

        41       were appointed a director?

        42       A.   No.  The company had a series of structures involved,

        43       where the projects group, which was run by Richard Bryden,

        44       was independent to the accounting group, but they worked

        45       together independent from the engineering group.  So it was

        46       an unusual structure, but there were procedures in place

        47       for that structure.
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         1

         2       Q.   I'm not sure that I entirely understand that.  Did the

         3       projects group report to you?

         4       A.   No, it did not.

         5

         6       Q.   Did the administrative stream or group report to you?

         7       A.   Not on a day-to-day basis.  I received a monthly

         8       report on profit and loss, I reviewed that and I passed it

         9       over to the other director, who was Bruce Thurgood.

        10

        11       Q.   Who provided you with that monthly report?

        12       A.   Mardi Nys.

        13

        14       Q.   What about the sales section; did they report to you?

        15       A.   The sales section was part of the engineering section,

        16       and I was working with them intimately at that stage.

        17

        18       Q.   Mr Tyzzer, I think as you might be aware, the focus of

        19       our interest to a certain extent is on a contract that was

        20       entered into in October 2001 between Rhine Ruhr and the

        21       Ministry of Oil in Iraq and the Northern Gas Industries.

        22       Are you aware of that?

        23       A.   Yes, I am aware of that.

        24

        25       Q.   That contract had been executed prior to your

        26       employment at the company; right?

        27       A.   It was, yes.

        28

        29       Q.   Did you become aware of it when you were appointed a

        30       director?

        31       A.   I was aware of that contract when I was appointed a

        32       director.

        33

        34       Q.   Did you have anything to do with it from the time that

        35       you were appointed a director?  Did you perform any duties

        36       or responsibilities in relation to its administration or

        37       the performance of it?

        38       A.   No, I didn't.

        39

        40       Q.   Did anyone report to you about those matters?

        41       A.   There were some informal reports.

        42

        43       Q.   From?

        44       A.   At the end of the contract, there was an inclusion in

        45       our accounts about the profitability of the job.  But other

        46       than that, there was no day-to-day reporting.

        47
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         1       Q.   Information and evidence that has been given to the

         2       inquiry includes the provision of information by Rhine Ruhr

         3       to the Department of Foreign Affairs and Trade with a view

         4       to seeking an export approval.  Did you have any role or

         5       responsibility in relation to that exercise?

         6       A.   I'm not - my memory doesn't serve me right on the

         7       timing of that, but I was not involved in applying for that

         8       export permit.

         9

        10       Q.   Did anyone show you any documents that were provided

        11       to the Department of Foreign Affairs before they were

        12       provided?

        13       A.   No, sir.

        14

        15       Q.   Did you have any discussions with anyone about the

        16       provision of information to the Department of Foreign

        17       Affairs and Trade?

        18       A.   No.

        19

        20       Q.   Did you have any detailed knowledge of the terms and

        21       conditions of the contract that was entered into by

        22       Rhine Ruhr with the Iraqi Ministry of Oil and Northern Gas

        23       Industry?

        24       A.   No, I didn't.

        25

        26       Q.   In about late 2004, were you contacted by a gentleman

        27       by the name of [Withheld] from the United Nations

        28       investigation?

        29       A.   Yes, I was.

        30

        31       Q.   Did he contact you directly, or was it suggested that

        32       you contact him?

        33       A.   I'd been contacted by - if my memory is correct - the

        34       Department of Foreign Affairs and Trade to expect a call

        35       from someone in relationship to the UN Oil-for-Food

        36       Program, and they asked if I would please give them my full

        37       cooperation.  So I was expecting a call, but I didn't know

        38       who it would be from.

        39

        40       Q.   Did you have discussions with Mr [Withheld]?

        41       A.   I did telephonically.

        42

        43       Q.   You didn't meet with him in person?

        44       A.   No.  I expected him to visit me.  We did discuss about

        45       when he would be available to come down to see me, but he

        46       never followed up.

        47
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         1       Q.   You had some email correspondence with him; right?

         2       A.   Yes, I did.

         3

         4       Q.   What was your understanding of the nature of his

         5       investigations?

         6       A.   It was confusing.  He was asking questions to - he was

         7       asking me to try and find out if there were any unusual

         8       payments or any unusual activities on that contract.  The

         9       contract, unfortunately, I was fully unaware of, so

        10       I couldn't answer anything over the phone, so I asked if

        11       I could get back to him once I had asked for information.

        12

        13       Q.   From whom did you obtain or ask for information in

        14       relation to that contract?

        15       A.   I would have, first of all, spoken to Richard Bryden,

        16       who was the person in charge of contracts.

        17

        18       Q.   You asked him about the contract and his knowledge of

        19       it?

        20       A.   No.  I asked him if he knew where the file was or the

        21       details of that contract were.

        22

        23       Q.   By this time, Mr Bryden was a fellow director of the

        24       company?

        25       A.   Very much so, yes.

        26

        27       Q.   He was, as you understood it, a person that was in

        28       charge of the performance of this contract with the Iraqi

        29       Ministry of Oil and the Northern Gas Industry; right?

        30       A.   I knew that he had taken charge of that contract, yes.

        31

        32       Q.   Did you think it would be appropriate for him to

        33       handle an investigation or inquiries by Mr [Withheld]?

        34       A.   Mr [Withheld]'s questions to me were of a general

        35       nature, and based on his questions I was interested in

        36       looking into the files to see if there were any

        37       irregularities.  I wanted to use due diligence.

        38

        39       Q.   Mr Tyzzer, you knew that Mr [Withheld] was

        40       investigating the circumstances relating to the contract

        41       that was entered into in October 2001, didn't you?

        42       A.   Yes.

        43

        44       Q.   That wasn't a contract that you had any involvement or

        45       any significant involvement in; right?

        46       A.   No, but I knew that there was information available.

        47
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         1       Q.   There were people that worked at the company,

         2       including your fellow director, Mr Bryden, that did know

         3       about the contract; right?

         4       A.   That's correct.

         5

         6       Q.   You didn't put Mr Bryden into contact with

         7       Mr [Withheld]; right?

         8       A.   Not at that stage, no.

         9

        10       Q.   Well, did you at any stage?

        11       A.   No, because Mr [Withheld] phoned me directly.

        12

        13       Q.   You didn't say to Mr [Withheld], "Well, look, I'm

        14       probably not the person to speak with here, because I had

        15       nothing to do with it.  Why don't you talk to Mr Bryden"?

        16       A.   Because basically I put that in writing to him and

        17       said I was unaware of this project.

        18

        19       Q.   In any event, you were directed to the files by

        20       Mr Bryden, were you?

        21       A.   That's correct.

        22

        23       Q.   You looked through the files?

        24       A.   I went through the files trying to search for

        25       information that Mr [Withheld] had asked me for.

        26

        27       Q.   What was that information?

        28       A.   To see if there were any strange payments, any

        29       irregularities, anything unusual that I could pick up.  He

        30       was also very interested in the way that the project was

        31       handled.  I seem to have misunderstood him, because he kept

        32       on replying on email, asking whether DFAT or the Australian

        33       Government was spoken to, and at that stage I felt that

        34       I had misunderstood him.

        35

        36       Q.   Did you ask for clarification?

        37       A.   I kept on replying to him, and he kept on coming back

        38       with a different request to the point where there was no

        39       more correspondence.

        40

        41       Q.   Mr [Withheld] directed questions to you specifically

        42       about a payment of a 10 per cent fee or charge, did he not?

        43       A.   He did.

        44

        45       Q.   Did you investigate the file to ascertain what you

        46       could find out about that?

        47       A.   I did.
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         1

         2       Q.   Did you ask Mr Bryden about it?

         3       A.   I did.

         4

         5       Q.   And he provided you with information?

         6       A.   Yes, he did.

         7

         8       Q.   What did he tell you about it?

         9       A.   He showed me in the file that that payment had been

        10       made.

        11

        12       Q.   What did he tell you about its nature?

        13       A.   His discussion with me was that it was for engineering

        14       fees, transport fees.  It was confusing for me, because it

        15       was called different names throughout the file, and

        16       Mr Bryden agreed with me that it was called different

        17       names.  It was difficult for me to ascertain what it was

        18       correctly called.

        19

        20       Q.   Did you ask Mr Bryden for his view as to what the

        21       correct classification or name of this payment was?

        22       A.   I certainly did.

        23

        24       Q.   And what did he tell you?

        25       A.   As I've answered before, he thought it was for

        26       engineering, transport or services fees.

        27

        28       THE COMMISSIONER:   Q.   Did that cause you any concern?

        29       A.   It did to start with, because I had - from the

        30       transporters, there was a very official set of documents in

        31       the file, which called it a sales tax, but that series of

        32       documents was so informative that I didn't know what to

        33       call it, so I decided to refer to it as it was written in

        34       that particular form.

        35

        36       Q.   But from your study of this file, you knew that this

        37       10 per cent was money that your company had to pay?

        38       A.   Yes.

        39

        40       Q.   Why would your company pay for services or

        41       installation fees when your contract was to deliver only

        42       goods?

        43       A.   It's not uncommon in our business to be involved in

        44       that aspect of our work.  I could give many examples of

        45       where the client has asked for equipment and he's also

        46       asked for other services to be provided.  Our equipment is

        47       like a Meccano set.  It's very confusing for people that
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         1       aren't trained up with it, and a lot of the time the

         2       clients insist on other activities to be carried with it,

         3       so it didn't look to me as if that explanation could have

         4       been erroneous.

         5

         6       Q.   I can understand that, but you would expect in the

         7       contract to see those additional services referred to?

         8       A.   I wasn't reviewing those documents on a contractual

         9       basis.  I was trying, in my mind, to answer the questions

        10       of the UN investigator.  I was looking for other things,

        11       other reasons that there might have been a problem.  In my

        12       mind, at that stage, I was quite convinced that there was

        13       nothing wrong.

        14

        15       MR WIGNEY:   Q.   How did you convince yourself, in your

        16       own mind, that there was nothing wrong?

        17       A.   Everyone was referring to the term of "bribery" or

        18       "corruption" or something in error.  In my own personal

        19       view, that means that there are underhanded dealings,

        20       secret dealings, illicit dealings, and they're things that

        21       one doesn't want to be associated with.  So you tend to try

        22       to see if there was anything slipped into the contract that

        23       indicated that there were additional payments, and it

        24       didn't even cross my mind to look at any of the context of

        25       the contract for a contractual difference.  I'm looking for

        26       something that I thought was blatantly illegal.

        27

        28       Q.   Did you look at the contract?

        29       A.   No, I didn't.  I knew of the contract, but I did not

        30       study that contract, because --

        31

        32       Q.   So notwithstanding the fact that the UN investigator's

        33       questions were directed to the contract, you didn't look at

        34       the contract document itself; is that what you're telling

        35       the Commissioner?

        36       A.   I glanced over it, but I didn't look in great detail

        37       on that contract document.  I was looking for other aspects

        38       that I thought would be very easy to identify.

        39

        40       Q.   What did you look at?

        41

        42       THE COMMISSIONER:   Q.   Did you look at your own company's

        43       quotations?

        44       A.   Yes.  I looked at those quotations for the sensible

        45       make-up of the bottom line of the contract value, trying to

        46       see if there were suddenly any additional amounts, so I did

        47       look at that.  It was confusing, because there were some
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         1       conflicting documents within the file.  I did have to spend

         2       some time asking questions about, "Why were there discounts

         3       given?  Why was this dropped through to here?  How many

         4       times was our quotation revised?  What was the final

         5       price?"

         6

         7       MR WIGNEY:   Q.   You didn't look at the contract, but you

         8       looked at the quotations; is that what you say?

         9       A.   Yes, because the quotation gave a breakdown where

        10       I could actually start seeing if there was anything unusual

        11       in that breakdown.

        12

        13       Q.   Did you look at whether the amount that was quoted was

        14       the amount that was ultimately the contract price?

        15       A.   I tried to balance out the addition of the quotation

        16       to the amount that was listed on the contract to make sure

        17       that they both were the same.

        18

        19       Q.   And were they?

        20       A.   From my recollection, yes, because I gave that

        21       information through to Mr [Withheld].

        22

        23       Q.   There's a bundle of documents in front of you.

        24       A.   Yes.

        25

        26       Q.   Can you open them and turn to page 38, please.  Just

        27       have a look at that document and see if that's a document

        28       that you are familiar with?

        29       A.   No, I'm not familiar with this.

        30

        31       Q.   Are you able to say whether that's a document that you

        32       looked at when you looked through the files during the

        33       course of the UN investigation?

        34       A.   I can't recollect that I took any interest in this.

        35

        36       Q.   Actually, turn to the front of the volume, the very

        37       first page.  Did you see that document when you looked

        38       through the file?

        39       A.   If it was part of the file, I would have glanced over

        40       it, yes.

        41

        42       Q.   Look at the next document, page 2.  Did you look at

        43       that document?

        44       A.   I can't recollect how many documents, but if this was

        45       part of the file, then I would have glanced through.  If

        46       this was available to me, then I would have glanced

        47       through.
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         1

         2       Q.   If you would go to page 99 of that bundle, please,

         3       just have a look at that document.  Are you familiar with

         4       that document?

         5       A.   Page 99?

         6

         7       THE COMMISSIONER:   The page numbers are at the bottom.

         8

         9       MR WIGNEY:   Q.   In the bottom right-hand corner, there

        10       are handwritten page numbers.

        11       A.   Oh, okay, thank you.  Right.  Yes, I'm familiar with

        12       that document.

        13

        14       Q.   I'm told - and this may be right - that when I was

        15       asking you about page 37 or page 38, you may not have been

        16       looking at the right document, and that's probably my fault

        17       for not directing you to the right numbers.  But just

        18       before you look at that document, can you look at the

        19       document that's at page 38, paginated on the bottom

        20       right-hand corner.

        21       A.   Fine.  Thank you.  Right.

        22

        23       Q.   Have a look at that document and see --

        24       A.   Yes, I've seen that document.  Sorry about that.

        25

        26       Q.   Do you see that it refers in general terms to an

        27       indication of how the contract price was arrived at in the

        28       course of negotiations; right?

        29       A.   That's correct, and if my memory serves me right, this

        30       was the document that I utilised to explain the response to

        31       the UN.

        32

        33       Q.   If you can just flick between those two pages, that

        34       is, pages 38 and 99, you'll see that the second paragraph

        35       of your explanation gives some detail out of that email on

        36       page 38; right?

        37       A.   That's correct.

        38

        39       Q.   You'll see, going back to page 38, that in the last

        40       paragraph there is a reference - before I go to that,

        41       you'll see that the indication in about the middle of that

        42       document is that the offer for the contract that was

        43       ultimately accepted was an offer of goods, 108,900 pounds

        44       plus CIF - that's for transportation costs - of

        45       4,750 pounds, giving a price of 113,650 pounds; right?

        46       A.   Yes.

        47
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         1       Q.   Then you'll see in the last paragraph that there's a

         2       reference to adding an extra 10 per cent Iraqi engineering

         3       services fee.  Do you see that?

         4       A.   I do.

         5

         6       Q.   From what I understand you told us earlier on, that

         7       was the explanation that Mr Bryden gave you for the

         8       additional 10 per cent, that is, that it was an engineering

         9       fee of sorts; right?

        10       A.   Yes, of some sorts.  There was a confusion in my mind,

        11       yes.

        12

        13       Q.   What was your confusion?

        14       A.   That I'd seen it called different names within the

        15       data, but I was quite confident that he was the person who

        16       had the correct terminology.

        17

        18       Q.   He confirmed that that's what it was to you, did he?

        19       A.   Yes, he did.

        20

        21       Q.   An Iraqi engineering services fee?

        22       A.   That's correct.

        23

        24       Q.   That was also referred to in this document that you

        25       otherwise used as a basis for answering Mr [Withheld]'s

        26       question in the email at page 99 of the bundle?

        27       A.   I think I called it an Iraqi tax payment.

        28

        29       Q.   Yes.  Why?

        30       A.   As I mentioned to the Commissioner, I needed to try to

        31       see if there was an explanation in the documents that

        32       seemed to be more official, something that could be coming

        33       from a third party, not from the company, so I used the

        34       transporter's description of that particular fee, and they

        35       cited phases 8, 9 and 10 of the UN Oil-for-Food activities,

        36       and they seemed to have been able to give me examples of

        37       how this whole structure worked, so I felt that that was

        38       something that I could refer to as a third party.

        39

        40       THE COMMISSIONER:   Q.   Is that right?  You've called it,

        41       in the document at page 99, a sales tax.

        42       A.   That's correct.

        43

        44       Q.   And you took that expression, you thought, from --

        45       A.   From the PONL documents.  There are a number of them

        46       over a period of time.

        47
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         1       Q.   There is one, for instance, at page 65.

         2       A.   I'm sorry, the bottom right-hand corner?

         3

         4       Q.   Yes.

         5       A.   Yes.

         6

         7       Q.   And there's another one at page 69.

         8       A.   Yes, I remember seeing these documents.

         9

        10       Q.   Neither of them describe it as a sales tax.  They

        11       describe it as an after-sales tax.

        12       A.   I'm sorry, that was my mistake for terminology.

        13       I wasn't looking at sort of the exact wording.  I just took

        14       it down.  The document to the UN, I must apologise, was

        15       something that I was just trying to put together to satisfy

        16       Mr [Withheld], because I thought that he would be sitting

        17       in front of me at a later date going through the documents

        18       themselves, so I was trying to give him as much information

        19       as quickly as possible.

        20

        21       Q.   I'm intrigued as to why, in your email at page 99, you

        22       put "Iraqi sales tax" in inverted commas.

        23       A.   As you go through the documents on the file, because

        24       everyone was calling it different names, I couldn't

        25       understand what to actually call it, so I inverted the

        26       commas, as I've seen through various other discussions, and

        27       I couldn't get to the proper single designation.  So I did

        28       that out of my own uncertainty of what one would actually

        29       call it.  I had different explanations from my staff, from

        30       work in the file, to the shippers describing it.  It was

        31       very difficult to give it one name that wouldn't be

        32       contradicted by another term.

        33

        34       Q.   Regrettably, the name you chose was one that no-one

        35       else had used.

        36       A.   It was my fault.

        37

        38       MR WINNEKE:   I object.  A document was put to the prior

        39       witness with just those words used.

        40

        41       THE COMMISSIONER:   Whereabouts is that?

        42

        43       MR WIGNEY:   Confidential exhibit 9, I think.

        44

        45       MR WINNEKE:   A document sent to this witness on

        46       14 November in relation to the other contract.

        47
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         1       THE COMMISSIONER:   Confidential exhibit 9 did you say?

         2

         3       MR WIGNEY:   Yes.

         4

         5       THE COMMISSIONER:   Yes.  Thank you.

         6

         7       MR WIGNEY:   Q.   Mr Tyzzer, let me try to understand what

         8       you are saying.  Can I summarise it this way:  Mr Bryden

         9       told you that it was an engineering fee, that is, the

        10       10 per cent payment; is that right?

        11       A.   That's correct.

        12

        13       Q.   That was confirmed in the document that I took you to

        14       at page 38 that you used to formulate other responses in

        15       your email at page 99; right?

        16       A.   That's correct.

        17

        18       Q.   You've told the Commissioner that other people used

        19       different names and there was no consistency of name;

        20       right?

        21       A.   That's correct.

        22

        23       Q.   You, however, in responding to Mr [Withheld], have

        24       used consistently the same term, haven't you?

        25       A.   That was only a personal description, in my mind, to

        26       convey what I thought was a real term.

        27

        28       THE COMMISSIONER:   Q.   When you came to prepare this

        29       response to the United Nations, did you look at any other

        30       files apart from the file in relation to this particular

        31       contract?

        32       A.   No, I didn't.

        33

        34       MR WIGNEY:   Q.   You understood that this was a serious

        35       investigation and that you should endeavour to cooperate

        36       and provide fulsome, helpful and honest answers, didn't

        37       you?

        38       A.   Of course, and that is why I was expecting

        39       Mr [Withheld] to be at my office.

        40

        41       Q.   Having regard to the level of uncertainty you had

        42       about it, did you not think that it would have been prudent

        43       to have shared that uncertainty with Mr [Withheld] and

        44       said, "Look, I've looked through the documents and it seems

        45       to be described in all of these different ways.  However,

        46       I will choose to call it a sales tax"?  That would have

        47       been the honest answer, wouldn't it?
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         1       A.   No.  I understand that when Mr [Withheld] spoke to me

         2       first off that I had a description of - my recollection of

         3       this is that I was aware that there was a charge, but

         4       I would endeavour to check what was going on, and I spoke

         5       around it, in a way that Mr [Withheld] confirmed that there

         6       was a lot of uncertainty on what this was.  If my memory

         7       serves me correct, he also called it many names, and

         8       I can't remember the exact names, but as he went through

         9       them, it also was reinforced when I started reading.

        10

        11       Q.   Did you tell Mr [Withheld] that the person who was in

        12       charge of administering this contract at Rhine Ruhr called

        13       it something different?

        14       A.   No, I didn't.

        15

        16       Q.   Did you tell Mr [Withheld] that you had spoken to the

        17       engineer who coordinated the manufacture and delivery of

        18       this product?

        19       A.   I mentioned in various emails I had to talk to other

        20       staff members.

        21

        22       Q.   Well, turn over to page 101.

        23       A.   Right, 101, yes.

        24

        25       Q.   Do you see there's an email from you in the middle of

        26       the page:

        27

        28            Once again I have looked through our

        29            correspondence and I have also discussed

        30            the project with our engineer who

        31            coordinated the manufacture and delivery.

        32

        33       That's Mr Bryden, is it not?

        34       A.   That's correct.

        35

        36       Q.  :

        37

        38            There was no questioning of the need for a

        39            10% Iraqi tax.

        40

        41       Right?

        42       A.   Yes, but that was my terminology.  It was not

        43       Mr Bryden's terminology.

        44

        45       Q.   You refer there also to the PONL - that's the P&O

        46       documents that you've referred to in your evidence; right?

        47       A.   I not only referred to them, Commissioner; I actually
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         1       attached them to the email so that I could give an

         2       illustration of what the confusion was.

         3

         4       Q.   I see.  Nonetheless, even though you indicated to

         5       Mr [Withheld] that you'd spoken to the engineer who

         6       coordinated the manufacture and delivery, you didn't share

         7       with him the fact that Mr Bryden had a different way of

         8       describing this payment?

         9       A.   What I was trying to do - also on that email I also

        10       attached the actual receipt, and because it was written in

        11       Arabic I was trying to give him as much information as

        12       possible to see what the receipt was written out as and as

        13       well as what other people called it, but I didn't - I

        14       didn't push that particular aspect of it because, as I said

        15       before, I was a little bit confused about the exact depth

        16       of information that Mr [Withheld] was after, and he did

        17       talk in a general term and he did indicate to me that he

        18       was trying to understand, from a supplier's side, how this

        19       program was seen, how it was actioned.  So there was a very

        20       general broad scope of information that he was after, and I

        21       was trying to give him as much as possible before I

        22       expected him to be sitting with me.  I think if you look at

        23       one of the documents you'll see that I was expecting him to

        24       be visiting us in a certain month, if I'm correct.

        25

        26       Q.   Mr Tyzzer, I wonder if you wouldn't mind answering the

        27       question that I asked.  Was there some aspect of it you

        28       didn't understand?

        29       A.   Can you repeat it?

        30

        31       Q.   I will.  You chose not to share with Mr [Withheld] the

        32       fact that the engineer who coordinated the manufacture and

        33       delivery of the goods that were being inquired into did not

        34       describe the 10 per cent payment as a 10 per cent Iraqi tax

        35       but described it as something altogether different.

        36       A.   I didn't choose to do that; I just admitted it.  It

        37       was of no interest to me at that stage.  I was not

        38       sensitive to that fact.

        39

        40       Q.   Sorry, you weren't sensitive to that fact?

        41       A.   That it was important to call it different names.

        42

        43       Q.   Well, it's not just a different name.  It was a

        44       completely different type of payment, wasn't it?  On the

        45       one hand - listen to me, please - your senior engineer who

        46       administered the contract described it as a payment that

        47       was referable to installing or servicing or engineering
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         1       fees relating to the goods that had been supplied; that's

         2       right, isn't it?

         3       A.   That's correct, yes.

         4

         5       Q.   On the other hand, there's a description of it as

         6       being a 10 per cent tax or sales tax.  Now, they're just

         7       different things, aren't they?  It's not just a matter of

         8       names; it's a fundamentally different type of payment,

         9       isn't it?

        10       A.   That's why I attached the document from PONL, in order

        11       to show that it was called different names.

        12

        13       THE COMMISSIONER:   Q.   No, no, that's not the point.

        14       It's not a question of calling it different names.  What's

        15       being put to you is a matter of substance.  The difference

        16       in substance being put to you is this:  on the one hand,

        17       the 10 per cent was for the true provision of the service,

        18       installation and service.  On the other hand, it's being

        19       described variously by various taxes as a government of

        20       Iraq impost.  They are quite different things.

        21       A.   I understand that now, but at the time I didn't.

        22

        23       Q.   But you must have if Mr Bryden told you that he was

        24       clear in his mind that this related to provision of

        25       services.  It had nothing to do with a tax.

        26       A.   Sorry, he also pointed out the other irregularities of

        27       the different names at the same time.  So, in his mind I

        28       accept that and then, when he pointed out the other

        29       irregularities, I had to make a decision on what to call

        30       it, and I was confused.  I didn't know what to call it.

        31       And at that stage all I could do was to basically select --

        32

        33       Q.   If you were looking for something which was, as you

        34       put it, unusual or suspicious, the very fact that people

        35       had no common notion of what this 10 per cent was for

        36       would, I should have thought, have caused you some concern.

        37       A.   Sir, I wasn't thinking that that particular payment

        38       was something that was illegal at that particular stage.

        39       What I was looking for was anything else into the contract,

        40       any request for additional payment, anything unusual in the

        41       wording above the price that was added up on our documents

        42       on the project.  I was looking for anything that looked

        43       suspicious.

        44

        45       Q.   There were two things there which were very

        46       suspicious, I should have thought.  The first was that

        47       10 per cent had been added on to what your real price was,
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         1       and your principal engineer told you it was for the

         2       provision of installation and other services, which in fact

         3       you were not providing under your contract.  That's about

         4       as suspicious as you can get, I should have thought.

         5       A.   Well, I wasn't aware of the details of the contract at

         6       that stage.

         7

         8       Q.   But they were in the file you were looking at.

         9       A.   Yes, but I glossed over there looking through other

        10       items.  In my mind I was looking for anything that

        11       Mr [Withheld] was talking about, which was basically

        12       anything that was unusual as in additional payments.

        13

        14       Q.   There's 10 per cent additional payments which you were

        15       going to make for services that you were not providing.

        16       A.   Sir, the contract --

        17

        18       Q.   Or that were not being provided to you.

        19       A.   Yes.  The contract when I looked at it, I glanced over

        20       that contract for the bottom-line figure and I noticed that

        21       everything that we put in added up to that bottom-line

        22       figure.  It was a mistake on my side not looking at what a

        23       general sales tax or a provision of services, et cetera,

        24       meant in a legal sense.

        25

        26       Q.   I think it's a bit more than a legal sense, Mr Tyzzer.

        27       It's a matter of different substance.  One's a tax, one's

        28       actual engineering services.

        29       A.   Yes, sir, I understand that now.

        30

        31       MR WIGNEY:   Q.   Without labouring the point, please,

        32       could you go to page 61 of the bundle.  Again, that's the

        33       bottom right-hand corner.

        34       A.   Bottom right-hand corner, yes.

        35

        36       Q.   Did you happen to see that document as you were going

        37       through the files to endeavour to answer Mr [Withheld]'s

        38       queries?

        39       A.   I must have seen it.  I don't recollect seeing it, but

        40       I must have seen it.

        41

        42       Q.   Do you see how that describes technical service

        43       engineering fee and the figure of 11,365 pounds, which just

        44       happens to be 10 per cent of the contract amount?

        45       A.   I certainly do, but I do remember that the same people

        46       called that fee different names in the substance of the

        47       contract.  These were the confusing things.
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         1

         2       Q.   In your efforts to assist Mr [Withheld], may we take

         3       it that, when you looked through these documents, you saw

         4       that a gentleman by the name of Mr Davies from Eastoft

         5       Hall, the author of this invoice, had been involved in the

         6       negotiations?

         7       A.   I certainly did.  I volunteered that information.

         8

         9       Q.   Did you speak to Mr Davies to resolve in your own mind

        10       what the proper way to categorise this payment was?

        11       A.   I let Mr Davies know that there would be someone from

        12       the United Nations who would like to speak to him.

        13

        14       THE COMMISSIONER:   Q.   No, that's 2005; we're talking

        15       about 2002.

        16       A.   Sorry, are you relating to the date of the earlier

        17       document?

        18

        19       MR WIGNEY:   Q.   No, I am asking you when you were

        20       conducting your investigation --

        21       A.   My investigation.

        22

        23       Q.   -- did you contact Mr Davies and ask him what he could

        24       tell you about the 10 per cent payment, what he categorised

        25       it as?

        26       A.   Not before I'd sent information to Mr [Withheld].

        27

        28       Q.   Did you at any time ask Mr Davies how he categorised

        29       the payment so you could provide that information to

        30       Mr [Withheld]?

        31       A.   No, not at that stage, no.

        32

        33       THE COMMISSIONER:   Q.   When did you?

        34       A.   I can't recollect the time, but I remember I think

        35       Mr Davies phoned, and all I can recollect of it was that he

        36       mentioned that he thought everything was correct.

        37

        38       Q.   What do you mean by that?

        39       A.   That there was nothing unusual in any of the payments,

        40       because he - if I can remember, and I can't remember the

        41       dates, he phoned me to just say that he had mentioned - he

        42       had met UN investigators.

        43

        44       Q.   He had?

        45       A.   He had.

        46

        47       Q.   What did he say?
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         1       A.   He didn't say - there wasn't a long discussion, but he

         2       said that he'd explained what he thought everything was

         3       for.

         4

         5       MR WIGNEY:   Q.   Which was?

         6       A.   I didn't go into great detail, but he mentioned that

         7       everything was fine, everything, he thought, was the

         8       correct payment.

         9

        10       Q.   Aside from telling you that it was all hunky-dory, did

        11       you ask him what the proper categorisation or name of this

        12       payment was?

        13       A.   No, because in my mind at that stage I wasn't

        14       sensitive to the difference in names.  I was confused by

        15       them.

        16

        17       THE COMMISSIONER:   Q.   I thought you told me this was

        18       after you'd had your discussion with Mr [Withheld] and

        19       after you had sent the document which is at page 99, which

        20       means it was after the time at which you've said you had

        21       all these queries about what it was called and decided to

        22       call it a tax.

        23       A.   I did, but at that stage I still wasn't sensitive to

        24       the importance of calling it one name.

        25

        26       MR WIGNEY:   Q.   What about Mr Thurgood?  No doubt you

        27       saw, when you reviewed the file, that Mr Thurgood had also

        28       been involved in putting together the initial quote and

        29       tender prices and had been involved in the contract

        30       discussions; right?

        31       A.   I glossed over the documents and I would say that, if

        32       my memory is correct, I wouldn't have looked at anything

        33       that Mr Thurgood would have put in because that would have

        34       been at the initial tender stage if it was called anything.

        35       I was looking for a more official, more complete breakdown.

        36       But no doubt I would have looked over those documents.

        37

        38       Q.   No doubt you saw that Mr Thurgood had been involved.

        39       Now, he's a fellow director of yours; right?

        40       A.   That's correct.

        41

        42       Q.   Still is?

        43       A.   That's correct.

        44

        45       Q.   You're in regular contact with him?

        46       A.   Yes.

        47
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         1       Q.   You were in regular contact with him in late 2004,

         2       early 2005?

         3       A.   Yes.

         4

         5       Q.   You discussed with him the fact that the United

         6       Nations investigator was asking questions about this

         7       contract?

         8       A.   Oh, certainly, yes.

         9

        10       Q.   Did you ask him how he regarded or categorised the

        11       10 per cent payment?

        12       A.   If my memory serves me correct, I asked him if there

        13       were any additional payments that were made, because I was

        14       concerned about anything unusual, and he said no.

        15

        16       Q.   My question was did you ask him anything about the

        17       10 per cent payment, what he regarded it as or how he

        18       categorised it or the name he called it?

        19       A.   I can't remember.

        20

        21       Q.   You can't remember?

        22       A.   No, I can't remember talking about what it was

        23       characterised as, how it was described.

        24

        25       THE COMMISSIONER:   Q.   What do you recall about your

        26       discussion with him about this tender?

        27       A.   To be honest, I can't remember the detail at all.  I

        28       do know that I spoke, but I was more interested in finding

        29       out if there was anything irregular on any additional

        30       payments, anything that - because I'd come up with nothing

        31       in the file, I was interested in if there was anything else

        32       that he knew about.

        33

        34       MR WIGNEY:   Q.   You prepared these two emails at pages 99

        35       and 101 to Mr [Withheld].  Prior to sending them to

        36       Mr [Withheld] did you send a draft to either Mr Thurgood or

        37       Mr Bryden, or tell them the substance of what was in these

        38       emails?

        39       A.   I'm sure I would have.

        40

        41       Q.   Did either of them say anything to you about what you

        42       had told Mr [Withheld]?

        43       A.   No.

        44

        45       Q.   Did Mr Bryden, for example, say, well, it wasn't an

        46       Iraqi sales tax at 10 per cent; in fact it was an

        47       engineering fee ?
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         1       A.   That rings a bell.  There was a discussion on that.

         2       But then, if my memory serves me right, I pointed out all

         3       of the other terminologies that we discussed at the very

         4       start of the contract, and I said, "What do I call it?" And

         5       that was left at that.

         6

         7       Q.   You see that both of those emails you've sent

         8       primarily to Mr [Withheld], but you've sent copies to

         9       Eastoft Hall.  That you understand to be Mr Davies?

        10       A.   Yes.

        11

        12       Q.   "T Bruce", that's Mr Thurgood?

        13       A.   Mr Thurgood.

        14

        15       Q.   And Mr Bryden; right?

        16       A.   That's correct.

        17

        18       Q.   Did any of them ever send you an email back suggesting

        19       that your information that you provided to the United

        20       Nations investigator, Mr [Withheld], was incorrect or

        21       incomplete in any way?

        22       A.   No, no, nothing was sent back in email form.

        23

        24       THE COMMISSIONER:   Q.   In any other form?

        25       A.   I just mentioned about a discussion with Mr Bryden.  I

        26       did have a discussion with Bruce Thurgood where I asked if

        27       there was anything irregular.  He was also of the opinion

        28       that everything seemed to be correct.  I can't say the

        29       exact substance of the discussion, but I know that we

        30       discussed about anything that was irregular, any

        31       differences.  But I can't say at this moment whether we

        32       discussed the different name description.

        33

        34       MR WIGNEY:   Q.   When was the last time you spoke with

        35       Mr Thurgood?

        36       A.   It would have been a week or two ago.

        37

        38       Q.   When was the last time he was in Australia?

        39       A.   I don't know the exact date, but it would have been -

        40       I can't give that exact date, but he was recently in

        41       Australia.

        42

        43       Q.   How recently?

        44       A.   I think it's a number of weeks ago - two, three, four

        45       weeks ago; I'm not too sure.

        46

        47       Q.   May we take it that you discussed with him the fact
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         1       that Rhine Ruhr had received a summons to produce documents

         2       to this inquiry?

         3       A.   Oh, certainly.  I went out of my way to send

         4       information to everyone that I thought would be able to

         5       provide documentation.

         6

         7       Q.   Have you discussed with him the possibility of him

         8       coming back to Australia to give evidence before this

         9       inquiry?

        10       A.   Of course.

        11

        12       Q.   And what's he said?

        13       A.   Of course he said that he would provide information

        14       and he would provide as much detail as was required.

        15

        16       Q.   My question is whether he's willing to come back to

        17       Australia to give evidence.  Did he indicate --

        18

        19       THE COMMISSIONER:   Q.   I take that answer to be a yes.

        20       A.   I don't have any - you surprise me.  I don't have any

        21       other understanding otherwise.

        22

        23       MR WIGNEY:   Thank you.

        24

        25       MR WINNEKE:   I have no questions.

        26

        27       THE COMMISSIONER:   Thank you very much, Mr Tyzzer.  You're

        28       excused.

        29

        30       THE EXAMINEE:  Thank you, sir.

        31

        32       <THE WITNESS WITHDREW

        33

        34       MR WINNEKE:   I wonder if Mr Tyzzer could be excused, as

        35       with Mr Bryden.

        36

        37       THE COMMISSIONER:   Yes, they're both excused.  Thank you.

        38       Are there more documents to come, did I understand?

        39

        40       MR WINNEKE:   Yes, there are.

        41

        42       THE COMMISSIONER:   It may well be that either or both of

        43       them will be called.  Perhaps I should formally adjourn

        44       these two hearings, and if they're not needed, then the

        45       inquiry will let you know.

        46

        47       MR WINNEKE:   I can say that I'm instructed that the



            .22/12/05 (3)               229         J A TYZZER (Mr Wigney)

                            Transcript produced by ComputerReporters

�









         1       documents that have not yet been provided don't relate to

         2       this particular transaction that's been questioned today.

         3       They will be provided, of course.

         4

         5       THE COMMISSIONER:   I think I should formally adjourn the

         6       examinations of Mr Bryden and Mr Tyzzer to a nominal date

         7       and then, when the documents that are further provided have

         8       been considered by the inquiry, we can let you know if

         9       they're required to attend again.

        10

        11       MR WINNEKE:   Yes, thank you.  This may be a question that

        12       perhaps is better directed to my learned friend rather than

        13       you, sir, but is it anticipated that you would wish to have

        14       Mr Thurgood examined in a private hearing or a public

        15       hearing post 16 January?

        16

        17       THE COMMISSIONER:   I'm in the hands of counsel.  I don't

        18       mind.

        19

        20       MR WIGNEY:   I'll have some discussions with Mr Winneke.  I

        21       think we can arrange for something then.

        22

        23       THE COMMISSIONER:   Very well.  I should fix a date, I

        24       think.  What's a convenient date to which I should adjourn

        25       these hearings?  Shall I adjourn it to 20 January?

        26

        27       MR WIGNEY:   I think that's a suitable date.

        28

        29       THE COMMISSIONER:   Very well.  The examinations of

        30       Mr Bryden and Mr Tyzzer are adjourned until Friday,

        31       20 January 2006.

        32

        33       AT 3.50PM THE EXAMINATION ADJOURNED ACCORDINGLY

        34

        35

        36

        37

        38

        39

        40

        41

        42

        43

        44

        45

        46

        47
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