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         1       MR JUDD:   Commissioner, if it's convenient, we can address

         2       the outstanding matters that were raised the other day.

         3

         4       THE COMMISSIONER:   Yes.

         5

         6       MR AGIUS:   I wonder if I could attend to just one

         7       housekeeping matter, before my friend does that.  Might I

         8       tender as a confidential exhibit the supplementary

         9       statement from Mr Hogan.  I'd ask that you make a

        10       non-publication order in relation to it.

        11

        12       THE COMMISSIONER:   Yes, that will be confidential exhibit

        13       282C.  I make a non-publication order in respect of that

        14       statement whilst ever it remains a confidential exhibit.

        15

        16       EXHIBIT #282C SUPPLEMENTARY STATEMENT OF MR HOGAN

        17

        18       MR AGIUS:   We received it yesterday and we've distributed

        19       it this morning, in anticipation of that order,

        20       Mr Commissioner.  We expect that Mr Hogan will be available

        21       for examination by those who wish to examine him.  We have

        22       received an application only on behalf of Mr Stott up to

        23       this point in time.  There may be other applications

        24       following the distribution of that statement.  We can take

        25       such examination as we can this afternoon of Mr Hogan and

        26       have him back tomorrow to complete that examination, if

        27       there are to be further applications.

        28

        29       MR BARKER:   Could our cross-examination, if there is to be

        30       any of Mr Hogan, be deferred until tomorrow?

        31

        32       THE COMMISSIONER:   Yes.

        33

        34       MR LACAVA:   Sir, I was going to ask the same.  I

        35       appreciate that there is a lot of difficulty for the

        36       Commission in getting statements and getting --

        37

        38       THE COMMISSIONER:   If it's a substantial statement and you

        39       just received it today, it seems to me entirely reasonable

        40       that you should have until tomorrow.

        41

        42       MR LACAVA:   Thank you.  The problem is that there are

        43       many, many documents referred to in the statement which we

        44       don't yet have.  We may have, they may be in other

        45       exhibits, I don't know, but it looks to me, just glancing

        46       at it, that we have been handed quite a large task to get

        47       on top of it.
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         1

         2       THE COMMISSIONER:   Does anybody else anticipate they'll

         3       wish to cross-examine Mr Hogan?

         4

         5       MR FORREST:   I will need to seek instructions about a

         6       couple of matters.  I'd like to leave the position open.

         7

         8       THE COMMISSIONER:   Very well.

         9

        10       MR EVANS:   Mr Commissioner, I may be in the same position.

        11       I haven't yet had a chance to go through it in detail.

        12

        13       THE COMMISSIONER:   Very well, thank you.

        14

        15       MR CROUCHER:   And I'm in the same position too.

        16

        17       MR ABBOTT:   Mr Commissioner, we do not expect at this

        18       stage to be cross-examining Mr Hogan, but matters may

        19       emerge.

        20

        21       THE COMMISSIONER:   All right.  Thank you.  Mr Judd?

        22

        23       MR JUDD:   Commissioner, I'm responding to the issues that

        24       were raised by you, sir, and Mr Agius the other day in

        25       connection with the claim for legal professional privilege.

        26

        27       THE COMMISSIONER:   Yes.

        28

        29       MR JUDD:   The consideration of the claim on the last

        30       occasion became, at least to some extent, distracted by the

        31       consideration of three kinds of immunity from disclosure.

        32       I'll touch on those very, very briefly.  The first is, of

        33       course, the claim for legal professional privilege.  The

        34       second is the claim for public interest immunity.  The

        35       third is the privilege against self-incrimination.  You'll

        36       recall, Commissioner, that you raised the Centenary House

        37       inquiry in the context of the submissions and, in

        38       particular, the decision of the Commissioner in that case

        39       concerning the resolution of a public interest immunity

        40       argument.

        41

        42            Now, while that decision may provide a precedent for

        43       the way in which public interest immunity claims were dealt

        44       with here, it does not, in our submission, support the

        45       proposition that in the case of legal professional

        46       privilege this Commission should decide the claim even in

        47       the first instance.  If we can refer to that part of the
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         1       inquiry that seems to have attracted your attention, sir.

         2       On page 3 you see the proposition enunciated under the

         3       heading "The Claim for Public Interest Immunity" in

         4       paragraph 5 of the ruling, where the Commissioner -

         5       Commissioner Hunt in that case - said this:

         6

         7            Public interest immunity has been claimed

         8            by the three departments in relation to

         9            some but not all of the documents sought by

        10            the Notices to Produce.  It has generally

        11            been either assumed or conceded that public

        12            interest immunity may be claimed before a

        13            Royal Commission or other tribunals outside

        14            the ordinary court system.

        15

        16       Then there's reference in the footnote to a couple of

        17       decisions.  The first one is Nasse.  We would only say this

        18       about that case, and that is found at [1980] Appeal Cases,

        19       page 1028.  The particular passage referred to is at

        20       page 1071.  At that page Lord Salmon said this:

        21

        22            If the tribunal is satisfied that it is

        23            necessary to order certain documents to be

        24            disclosed and inspected in order fairly to

        25            dispose of the proceedings, then, in my

        26            opinion, the law requires that such an

        27            order should be made and the fact that the

        28            documents are confidential is irrelevant.

        29

        30       He goes on a little later to say:

        31

        32            I, of course, recognise that the tribunal,

        33            like the courts, has a discretion in the

        34            exercise of its power to order discovery.

        35

        36       The distinguishing factor about that case and this

        37       proceeding, of course, is that the issue arose in the

        38       context of discovery before an industrial tribunal which

        39       was deciding a final issue, and for all relevant purposes

        40       the tribunal is like a court.  So we say that that case

        41       does not support the proposition for which the learned

        42       commissioner would seek its support.

        43

        44            The other case is Maurice (1986) 65 ALR at page 247.

        45       That is also called in aid.  If I might refer to

        46       paragraph 10 of that decision, and I have an electronic

        47       print of it.  I might say, sir, if it's of assistance,
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         1       copies of these cases can be provided to you shortly.

         2

         3       THE COMMISSIONER:   Thank you.

         4

         5       MR JUDD:   The Federal Court in that case is concerned with

         6       a claim again for public interest immunity, and considering

         7       the application of the rules that normally apply to a

         8       court.  Paragraph 10 reads as follows:

         9

        10            Whether these rules apply to proceedings

        11            other than Court proceedings is not

        12            entirely clear.  In the present case, it

        13            was common ground that they applied to

        14            proceedings before the Commissioner.  I do

        15            not think any useful purpose would be

        16            served by canvassing that issue.

        17

        18       So that decision proceeded on the basis that it was common

        19       ground between the parties.  We say that nothing can be

        20       drawn in support of the proposition from that.

        21

        22            What we do say concludes the issue, however, is what

        23       is found in Sankey v Whitlam at (1978) 142 CLR at pages 38

        24       to 39, which was adopted in Alister.  The Acting Chief

        25       Justice Gibbs, as he then was, said this:

        26

        27            The general rule is that the court will not

        28            order the production of a document,

        29            although relevant and otherwise admissible,

        30            if it would be injurious to the public

        31            interest to disclose it.  However the

        32            public interest has two aspects which may

        33            conflict.  These were described by Lord

        34            Reid in Conway v Rimmer...as follows:

        35            "There is the public interest that harm

        36            shall not be done to the nation or the

        37            public service by disclosure of certain

        38            documents, and there is the public interest

        39            that the administration of justice shall

        40            not be frustrated by the withholding of

        41            documents which must be produced if justice

        42            is to be done."

        43

        44       The final sentence is, in our submission, the crucial one.

        45       It is as follows:

        46

        47            It is in all cases the duty of the court,
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         1            and not the privilege of the executive

         2            government, to decide whether a document

         3            will be produced or may be withheld.  The

         4            court must decide which aspect of the

         5            public interest predominates, or in other

         6            words whether the public interest which

         7            requires that the document should not be

         8            produced outweighs the public interest that

         9            a court of justice in performing its

        10            functions should not be denied access to

        11            relevant evidence.

        12

        13       This commission of inquiry is of course an arm of the

        14       executive and, as such, we say the resolution of the issue

        15       of public interest immunity which was sought to be used as

        16       a parallel to the resolution of the issue here --

        17

        18       THE COMMISSIONER:   But Sir Harry Gibbs there was

        19       addressing the question of whether or not it was the

        20       function of the court to make the decision.

        21

        22       MR JUDD:   Yes, and not the executive --

        23

        24       THE COMMISSIONER:   Where there was competition between the

        25       executive and the judicial branch.

        26

        27       MR JUDD:   In our submission, the point is that it's not

        28       for the executive government to make the decision.  This

        29       Commission is undoubtedly, in our submission, an arm of the

        30       executive.  That's by its very nature.

        31

        32       THE COMMISSIONER:   There's no doubt about that.  But

        33       that's not what Sir Harry was directing his mind to.

        34

        35       MR JUDD:   In those circumstances, it places, in our

        36       submission, this Commission outside of the range of

        37       tribunals which are appropriate to resolve the issue.

        38

        39            The point of raising this is to respond to the issues

        40       that you raised, Commissioner, on the last occasion to draw

        41       in aid, as I've said, the principles applying to public

        42       interest immunity.  In our submission, the issue is quite

        43       different and no assistance can be derived for the

        44       resolution of legal professional privilege by resort to

        45       those principles.

        46

        47            The next immunity that was drawn into the debate the
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         1       other day was the privilege against self-incrimination.  We

         2       ask what has this to do with the issue of legal

         3       professional privilege - in our submission, very little.

         4       But Mr Agius relied on passages from my learned junior

         5       Dr Donaghue's recent work on the royal commission at

         6       page 92, which concerned self-incrimination and not legal

         7       professional privilege.  Now, in so doing, he pointed to a

         8       passage which he read in paragraph 4.7, and he went on to

         9       refer to this passage.  He said:

        10

        11            It appears, however, at least where the

        12            privilege is claimed before commissions

        13            which have a legally qualified member, that

        14            the commission should make a preliminary

        15            determination of the validity of the claim.

        16

        17       THE COMMISSIONER:   4.7, did you say?

        18

        19       MR JUDD:   Sorry, that's 4.14.  There's a reference in the

        20       text to 4.7.  4.14 it is.  There are some footnotes to

        21       which he referred, footnote 90.  That passage of course

        22       goes on to say:

        23

        24            If a dispute develops, a witness can refuse

        25            to answer the incriminating questions and

        26            await prosecution for failure to answer, as

        27            a valid claim of privilege would provide a

        28            defence to such a prosecution.

        29

        30       We'll be contending, sir, that the privilege against

        31       self-incrimination is a very different one in the

        32       administration of justice than legal professional

        33       privilege, but I'll come to that point in a moment.

        34

        35            If one looks to the authorities that are referred to,

        36       the first one is Day's case, and the citation is there.

        37       One observation one might make about Day's case is that the

        38       tribunal there was one to establish rights between the

        39       parties.  It was not akin to this kind of inquiry.  In any

        40       event, we say that the rights are quite different in

        41       application and scope, and we would submit that this was

        42       recognised by Justice Kirby in the case of Daniels.  I can

        43       give you the citation for that, sir.  It's (2002) 192 ALR,

        44       at page 561.

        45

        46            His Honour's consideration of the differences is, in

        47       our submission, reflected in the common statutory
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         1       abrogation of the privilege against self-incrimination, as

         2       in the Commonwealth enabling legislation for this inquiry,

         3       and also the fact that it does not apply to corporations,

         4       which is relevant here, and the expansion of the protection

         5       afforded by legal professional privilege by the courts.  So

         6       his Honour draws real distinctions between the two

         7       privileges.  So we note that distinction and we say that's

         8       material here.

         9

        10            The second case to which the footnote refers is

        11       Brannigan v Davison.  Now, a review of that authority

        12       indicates that, once again - this is another

        13       self-incrimination authority - the consideration of

        14       self-incrimination in that case was undertaken by the

        15       tribunal in circumstances where the tribunal was directed

        16       by the legislation to undertake that determination.  We

        17       refer to page 246 of the decision, which is (1997) Appeal

        18       Cases at page 238, and the particular passage is at

        19       page 246, starting with the paragraph at line E.  It

        20       indicates or refers to the particular obligation that the

        21       commission there had to make a determination.

        22

        23            That's all very well in relation to the privilege

        24       against self-incrimination.  We say that if the principles

        25       applicable to the resolution of a claim for the privilege

        26       against self-incrimination are to apply to legal

        27       professional privilege, they do not support a resolution of

        28       the issue by this Commission.  In that regard, we would

        29       refer to the concluding words by the author, Dr Donaghue,

        30       in his book in relation to the privilege against

        31       self-incrimination at paragraph 4.16, where he says this:

        32

        33            If the privilege against self-incrimination

        34            has not been abrogated, witnesses should

        35            therefore claim the privilege if asked

        36            incriminating questions and if they are

        37            required to answer they should make an

        38            application to a court for a declaration as

        39            to whether or not the claim to the

        40            privilege should be upheld.

        41

        42       THE COMMISSIONER:   That's required to answer by the

        43       tribunal.

        44

        45       MR JUDD:   Yes.

        46

        47       THE COMMISSIONER:   After the claim has been made.
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         1

         2       MR JUDD:   Yes.

         3

         4       THE COMMISSIONER:   And supported, presumably.

         5

         6       MR JUDD:   Well, if a dispute arises in relation to the

         7       claim.  But then, if one goes to that part of the work on

         8       legal professional privilege --

         9

        10       THE COMMISSIONER:   Page 105.

        11

        12       MR JUDD:   -- which is at paragraph 5.9, pages 105 through

        13       to 106, one sees there articulated, in the opinion of the

        14       learned author at least, the following, in the second

        15       paragraph, paragraph 5.9 on page 105:

        16

        17            A person claiming legal professional

        18            privilege must establish the factual basis

        19            for that claim.  This is usually done by

        20            affidavit.  The deponent may, at the

        21            discretion of the judge, be cross-examined

        22            on the affidavit or questioned by the

        23            judge, and cross-examination has become

        24            increasingly common.  If a claim relates to

        25            documents in normal court proceedings, the

        26            court has the power to examine the

        27            documents for itself to discover the

        28            apparent purpose for which they were

        29            created.  It is likely, however, that

        30            witnesses will resist an attempt by

        31            commissions to examine documents for

        32            themselves to determine whether a claim of

        33            legal professional privilege can be upheld.

        34            Like claims of the privilege against

        35            self-incrimination before commissions,

        36            therefore, the best approach is for

        37            witnesses to assert the privilege and then

        38            to refuse to produce any privileged

        39            documents sought.  If a commission insists

        40            upon production, the witness should seek an

        41            adjournment and immediately apply for a

        42            declaration from a court as to whether the

        43            claim of privilege can be sustained.  In

        44            some cases commission legislation

        45            specifically provides a procedure by which

        46            determinations made by a commission in

        47            relation to the availability of various
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         1            privileges can be reviewed.

         2

         3       The ASC is one such example.  Now, it's our submission,

         4       Commissioner, that legal professional privilege is a right,

         5       as we submitted on the last occasion, which impacts upon

         6       power.  It does not involve the exercise of any discretion.

         7       Unless abrogated by statute, the Commission does not have

         8       the power to compel production of such material or

         9       evidence.

        10

        11            Now, this issue has been consistently - commonly,

        12       rather - addressed in the search warrant cases, and

        13       Baker v Campbell is one such authority.  In that case the

        14       High Court, by majority, made it clear that, in the absence

        15       of abrogation of the privilege against self-incrimination,

        16       the scope of a warrant could not go to include such

        17       material.  I refer in particular to passages in two

        18       judgments.  The first is the passage of the judgment of

        19       Justice Deane, as he then was, at page 117 of his Honour's

        20       judgment, where he says this:

        21

        22            As can be seen, s.10 contains no express

        23            reference to communications between a

        24            person and his legal advisers.  It neither

        25            expressly includes them in, nor expressly

        26            excludes them from, the things to which it

        27            refers.  There is nothing in either s.10 or

        28            in any other provision of the Act which

        29            indicates that either the Parliament

        30            directed its attention to the particular

        31            matter of modifying or destroying the

        32            confidentiality of relevant communications

        33            between a person and his legal advisers or

        34            that there existed a legislative intention

        35            to modify the common law principle that the

        36            confidentiality of such communications

        37            should be preserved.  In accordance with

        38            the ordinary principles of construction,

        39            the section should be construed as not

        40            including, in the things which it

        41            authorises to be inspected or seized,

        42            documents whose confidentiality would be

        43            protected in the courts of the land by the

        44            doctrine of legal professional privilege.

        45

        46       Similar sentiments are reflected in the judgment of

        47       his Honour Justice Dawson at pages 131 to 132, concluding



            .28/3/06 (55)              5448

                            Transcript produced by ComputerReporters

�









         1       in a paragraph on page 132 with the following words:

         2

         3            In my view, the doctrine of legal

         4            professional privilege is, in the absence

         5            of some legislative provision restricting

         6            its application, applicable to all forms of

         7            compulsory disclosure of evidence.

         8            Section 10 of the Crimes Act does not

         9            expressly or by necessary implication

        10            restrict the application of the doctrine

        11            and the section should, therefore, be

        12            construed as being not intended to affect

        13            it.

        14

        15       In our submission, what follows from those passages and

        16       those principles which have been adopted in subsequent

        17       cases, such as Propend Finance, and the like, is that a

        18       resolution of the issue is one involving a resolution of

        19       power.  This Commission does not have the power to require

        20       production of privileged material.  This Commission does

        21       not have the power to require answers which might disclose

        22       privileged information, and the issue as to whether or not

        23       a claim for privilege is made out is one for the courts and

        24       not for this Commission.

        25

        26            Now, in relation to the material under consideration

        27       that gave rise to these submissions, the Commission has a

        28       declaration in which an explanation for the disclosure has

        29       been made and the basis for the claim is articulated.  It

        30       is not proposed, sir, to adduce evidence to support the

        31       claim in this Commission, and if evidence is to be adduced

        32       which supports the claim and provides the surrounding

        33       circumstances, which would ordinarily not be provided in a

        34       discovery context in a court of law, but if there was an

        35       issue raised as to whether or not privilege existed, we say

        36       that issue is to be resolved in the Federal Court.  If this

        37       Commission insists on the production of what we contend to

        38       be privileged material, in our submission, there is a

        39       dispute and that dispute is one for resolution in the

        40       courts.

        41

        42       THE COMMISSIONER:   Just let me be clear about what you're

        43       saying:  it is this, that if a royal commission issues a

        44       notice requiring production of, let's say, 100 documents

        45       and the recipient of that notice contends that one document

        46       is the subject of legal professional privilege, the

        47       obligation is not to produce 100 documents and claim that
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         1       privilege, but to produce only 99; is that your submission?

         2

         3       MR JUDD:   The obligation is to produce documents which are

         4       not privileged.

         5

         6       THE COMMISSIONER:   Can you answer my question?

         7

         8       MR JUDD:   Perhaps I can be like a witness and ask you to

         9       repeat it.

        10

        11       THE COMMISSIONER:   If a royal commission issues a notice

        12       requiring production of 100 documents and the recipient of

        13       the notice claims that one is the subject of legal

        14       professional privilege, your submission is, because of the

        15       power point, that the recipient is obliged to produce only

        16       99 --

        17

        18       MR JUDD:   Yes.

        19

        20       THE COMMISSIONER:   -- not to produce 100 and then claim

        21       privilege?

        22

        23       MR JUDD:   Yes.

        24

        25       THE COMMISSIONER:   So that all that Dr Donaghue has

        26       written is wrong.

        27

        28       MR JUDD:   No, in our submission it is not wrong.  In our

        29       submission, it goes to the question of power, just as it

        30       does with a search warrant.  A search warrant will not

        31       extend to entitle those searching for material to seize

        32       privileged material.

        33

        34       THE COMMISSIONER:   Then how does any question of

        35       establishing a factual basis for a claim arise?

        36

        37       MR JUDD:   With a search warrant --

        38

        39       THE COMMISSIONER:   No, no, in relation to a claim for

        40       legal professional privilege, in answer to a summons from a

        41       royal commission?

        42

        43       MR JUDD:   The objection is taken, and it has been.  The

        44       objection is taken --

        45

        46       THE COMMISSIONER:   What Dr Donaghue says is a person

        47       claiming legal professional privilege must establish the
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         1       factual basis for the claim.  Under your synopsis, how does

         2       that ever arise, because you don't produce the document.

         3

         4       MR JUDD:   It doesn't mean establish it in this Commission.

         5       What we do is object to the production of the document.

         6       This Commission does not, sir, with respect, have the power

         7       to require production.  If we say, with respect, that this

         8       is an issue that the power doesn't extend to, we do not

         9       propose to produce a document because it is a privileged

        10       document.  The Commission can then say, "We require it to

        11       be produced".  If so, we then seek a declaration from the

        12       court as to its status.

        13

        14       THE COMMISSIONER:   But you read, do you, the passage which

        15       is footnoted at footnote 55 as referring only to

        16       proceedings in a court?

        17

        18       MR JUDD:   Yes.

        19

        20       THE COMMISSIONER:   That's not what Dr Donaghue says.

        21

        22       MR JUDD:   Whatever Dr Donaghue says, we say that the

        23       authorities are plain, and we submit --

        24

        25       THE COMMISSIONER:   That's not been, as far as I'm aware,

        26       ever the practice in any royal commission.  Have a look at

        27       page 120 in your learned junior's text:

        28

        29            If a claim of public interest immunity is

        30            made before a commission, that claim should

        31            be resolved in a similar way to claims of

        32            the privilege against self-incrimination or

        33            legal professional privilege.  In other

        34            words, the commission should make a

        35            preliminary determination of the claim, and

        36            if the claim is rejected an affected party

        37            should seek an adjournment from the

        38            commission so that the party can challenge

        39            the decision in a court.

        40

        41       That, so far as I'm aware, has always been the practice in

        42       royal commissions.

        43

        44       MR JUDD:   Yes, well, that may well have been the practice,

        45       sir, but in our submission the difficulty is that this is a

        46       question that goes to power and if it goes to power, the

        47       dispute arises with the Commission in terms of the
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         1       Commission asserting the authority to obtain a document,

         2       for example, which it's contended is beyond power.  So

         3       there is the issue.  Therein lies the crystallisation of

         4       the dispute for the court.  It's not for us to come here

         5       initially and to seek a preliminary ruling from this

         6       Commission as to whether or not what is contended as

         7       privileged is in fact privileged, so that what we do is go

         8       to the court on a review or what might be more generally

         9       described as an appeal from this decision.

        10

        11       THE COMMISSIONER:   The convenience of the previous

        12       practice of commissions is obvious; that is, that the

        13       commission may uphold your claim.

        14

        15       MR JUDD:   Well, it may uphold the claim, but --

        16

        17       THE COMMISSIONER:   But it can only uphold it if it

        18       receives the basis for the advancement of the claim.

        19

        20       MR JUDD:   It has received a basis for it, in our

        21       respectful submission, and the basis for it is that the

        22       document is one which is characterised in the way in which

        23       it's been characterised.

        24

        25       THE COMMISSIONER:   That avoids the point.  What you're

        26       putting here, or what you have put to me so far, is that

        27       you do not produce the document at all and you simply make

        28       the claim without production.

        29

        30       MR JUDD:   Correct.  Correct.  In the context of the search

        31       warrant --

        32

        33       THE COMMISSIONER:   Can you give me any authority for that

        34       proposition?

        35

        36       MR JUDD:   Yes, the Baker v Campbell and subsequent

        37       decisions that concern search warrants, because they

        38       concern the question of power.  This is an issue about the

        39       power of the Commission to direct that certain information

        40       be provided, whether in the witness box or whether by the

        41       production of documents.  It goes to power.

        42

        43            Therein lies, in our submission, a distinction between

        44       public interest immunity, for example, which involves the

        45       exercise of discretions, and of course there is an issue

        46       there as to who ought to exercise the discretion.  It's our

        47       submission that it should not be this Commission in any
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         1       event.  But certainly it's a question of power.  When it's

         2       a question of power, it's not for this Commission to decide

         3       it, just as it's not for the searching authorities, under a

         4       warrant, to seize material for which privilege is claimed

         5       and then do what they will with it.  Provisions of course

         6       have been established under the warrant regimes to deal

         7       with this material.  There is no similar regime which could

         8       be established but which has not been established in this

         9       Commission.  The Commissioner will recall that at the very

        10       outset we put a proposal to this Commission to try to

        11       circumvent these problems by suggesting that the parties

        12       agree on a senior counsel in this State to review material

        13       which was the subject of a contested claim, and that

        14       proposal has apparently been rejected.  So that we have

        15       advanced what we thought was the mechanism that would

        16       assist in the resolution of this issue.  In our submission

        17       that would be a voluntary arrangement.  We contend that

        18       this Commission does not have the power to make the

        19       decision and does not have the power to require the

        20       production of documents and then decide on the matter.

        21

        22            So that's the position that we're contending for.  In

        23       our submission, there is the alternative course, which has

        24       always been open, but, for whatever reason, it has not been

        25       availed of.  In our submission, those are the additional

        26       matters we have to say on this topic and we will have to

        27       await the decision of the Commission.

        28

        29       THE COMMISSIONER:   Very well.  Thank you.  Mr Agius?

        30

        31       MR AGIUS:   Well, in our respectful submission, it's not

        32       really a matter of awaiting a decision from the Commission.

        33       As we understand it, my learned friend is saying, "We are

        34       not going to put on any evidence to support the claim for

        35       legal professional privilege".

        36

        37       THE COMMISSIONER:   Other than that document, the two-page

        38       affidavit.

        39

        40       MR AGIUS:   Other than the document which we have from

        41       Ms Peavey.  Our position in relation to that document is

        42       that it doesn't properly make the claim, in that it doesn't

        43       properly provide the basis for such a claim and that, on

        44       the basis of that material alone, no ruling can be made on

        45       the claim and that, in the face of Dr Fuller's evidence,

        46       any ruling that were made on the basis of that material

        47       alone would not be one that would support the claim.
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         1

         2            That having been said, my learned friend's point is

         3       that that material is not produced before this Commission

         4       in order to support the claim.  That material is produced

         5       before this Commission only to make the claim.  My friend

         6       is not seeking a ruling on the claim; indeed, my friend is

         7       saying that this Commission cannot make a ruling on the

         8       claim for legal professional privilege.

         9

        10            As I understand it, there is no decision for this

        11       Commission to make in that regard.  This Commission can

        12       express a view as to whether or not it has a power to make

        13       a ruling, but it's never going to be in a position to make

        14       a ruling because it won't have before it the evidence which

        15       supports the claim.

        16

        17            The Commission really is in this position:  there is a

        18       document, there is evidence from Dr Fuller and documentary

        19       evidence which would indicate that that document did not

        20       come into being for the primary purpose of obtaining legal

        21       advice, and the document came into being in the terms in

        22       which Dr Fuller indicated that it came into being and as

        23       reflected in the PowerPoint presentation exhibit.  In those

        24       circumstances, the document would seem to be properly

        25       caught by the notice in respect of which it was mistakenly,

        26       so it's claimed, produced.  So it doesn't seem to us that

        27       there is anything for the Commission to make a decision

        28       about.

        29

        30            The Commission has already expressed a view that the

        31       Peavey statutory declaration does not make out the claim;

        32       in other words, that it doesn't provide sufficient evidence

        33       to support the claim.  But my friend is really saying, "You

        34       cannot make a ruling on whether the claim is properly made

        35       out", and I understand it to follow from that argument that

        36       if this Commission purported to make a ruling as to whether

        37       or not legal professional privilege applied to that

        38       document, my learned friend would ask that we not make such

        39       a ruling and that the Commission hold its hand so that my

        40       friend could go to the Federal Court to have the court

        41       determine whether or not there was power in the inquiry to

        42       make such a ruling.

        43

        44            Rather than depend upon a decision from the

        45       Commission, it seems that the Commission awaits my friend's

        46       next move, which, as we anticipate it to be, will be one in

        47       the direction of the law courts.  I, frankly, do not see,
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         1       on my friend's argument, how there is any decision for this

         2       inquiry to make.

         3

         4            I should indicate that in a number of cases the courts

         5       have never criticised rulings made by administrative

         6       tribunals on issues of legal professional privilege or

         7       public interest immunity.  Those courts include the High

         8       Court.  Many of these issues, on either legal professional

         9       privilege or the privilege against self-incrimination or

        10       public interest immunity, often arise in committal

        11       proceedings, which are administrative proceedings.

        12       Magistrates make rulings on these issues all the time.

        13       Sometimes their rulings are appealed or the subject of

        14       prerogative relief in superior courts and sometimes they're

        15       not, but the High Court in Sankey v Whitlam never

        16       criticised the decision of Mr Leo, the magistrate, in

        17       making any determination in relation to the issues that

        18       gave rise to the claim, and there are many other cases

        19       where administrative decisions have been made on issues

        20       such as legal professional privilege and public interest

        21       immunity and the privilege against self-incrimination.

        22       Sometimes they've been tested, sometimes they haven't.  But

        23       in not one of those can we find any statement where the

        24       courts have criticised the administrative tribunal for

        25       entering upon the determination.

        26

        27            Those cases are Sankey v Whitlam (1978) 142 CLR,

        28       page 1; the DPP v Smith (1996) 86 A CrimR 308; Commonwealth

        29       of Australia v Lyon [2003] FCAFC 284; Baker v Campbell

        30       itself, (1983) 153 CLR 52; and in relation to

        31       self-incrimination before a royal commission Sorby v the

        32       Commonwealth (1983) 152 CLR 281; Hammond v the Commonwealth

        33       (1983) 152 CLR 188; the Attorney-General v Carney 61 ALR

        34       55; and Jacobsen v Rogers (1995) 182 CLR 672.

        35

        36            In none of those cases was there any criticism of any

        37       administrative tribunal from entering upon this debate and

        38       making a preliminary decision.  In our submission, it is

        39       appropriate and proper that this inquiry receive evidence

        40       on the issue of whether or not privilege is made out, as it

        41       was appropriate that this tribunal receive evidence on

        42       whether or not the documents produced by the Australian

        43       Intelligence Community ought to attract public interest

        44       immunity.  If that evidence is not to be available, our

        45       submission is that there seems to be nothing for us to do.

        46

        47            The question is whether we require the production of
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         1       the document which gave rise to this argument.  We have

         2       that document.  It has been produced.  So it really doesn't

         3       strictly arise for the inquiry to say that it requires the

         4       production of that document.  The fact is that we have it.

         5       We've examined Dr Fuller on it, it is an exhibit before us.

         6       If privilege is to be maintained in relation to that

         7       document and if it is to be claimed, and if there is to be

         8       a ruling on it, then it would seem to be that the ball is

         9       in my learned friend's court.  They're our submissions.

        10

        11       MR JUDD:   I'll just respond to two points, sir.  One is

        12       the observation that my friend makes in relation to

        13       committal proceedings.  This is not a tribunal.  This is an

        14       arm of the executive.  This doesn't equate with committal

        15       proceedings.

        16

        17       THE COMMISSIONER:   Why is that?

        18

        19       MR JUDD:   As an arm of the executive, this is not in any

        20       sense an adversarial proceeding.  It's not a tribunal that

        21       is deciding ultimate questions of fact or, in relation to

        22       committal proceedings, deciding that the evidence reaches a

        23       particular threshold that would satisfy or may satisfy a

        24       jury.

        25

        26       THE COMMISSIONER:   Yes, but the point Mr Agius is making

        27       is that both are administrative in their nature and their

        28       derivation of the power.

        29

        30       MR JUDD:   I would be surprised, sir, if it were contended

        31       that this was a quasi judicial proceeding, as committal

        32       proceedings are described.  It is not a quasi judicial

        33       proceeding; it is an arm of the executive.  Therein lies a

        34       very significant difference.

        35

        36            As to the fact that this document already is with the

        37       Commission, material has been placed before the Commission

        38       to support the proposition that it was disclosed by

        39       mistake, and there's an abundance of authorities for the

        40       proposition - cases like Hooker, and the like, with which

        41       the Commission is no doubt aware - dealing with documents

        42       provided by mistake, particularly where parties are

        43       grappling with the production of large volumes of material

        44       in response to demands, whether they be under discovery or

        45       notices for an expedited hearing such as this.

        46

        47            In our submission, the document having been provided
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         1       by mistake ought to be returned.  That's the status quo,

         2       that the documents provided by mistake are back in the

         3       hands of AWB.

         4

         5            Now, if the Commission then says, "We require the

         6       production of that document," we will respond, but in our

         7       submission the status quo is as if that document is back in

         8       the hands of the party who mistakenly produced it.

         9

        10       MR AGIUS:   Our position in relation to that is that that

        11       document has been tendered, it forms part of the record of

        12       this inquiry.  It cannot, in those circumstances, simply be

        13       returned on the basis that we all pretend we never saw it

        14       and that no examination of Dr Fuller was ever conducted on

        15       the basis of it.

        16

        17            Beyond that, the mistake that's claimed is a mistake

        18       that privilege is claimed over the document and the

        19       document should never have been produced.  The issue of

        20       mistake is intimately connected with the claim of legal

        21       professional privilege.  The mistake is not one that its

        22       otherwise of a class that ought not to have been produced;

        23       the mistake is that it's a privileged document and, for

        24       that reason, it ought not to be produced.  The fact is that

        25       that mistake can only be made out if the issue of privilege

        26       is determined.

        27

        28            My learned friend's submission is that we cannot

        29       determine the issue of privilege, therefore, we cannot

        30       determine the issue of mistake.  It follows that, simply

        31       because there's a claim for mistake in circumstances where

        32       the mistake is that we mistakenly discovered a legally

        33       professionally privileged document, the crucial issue is

        34       whether or not the document is legally professionally

        35       privileged.  It would seem to follow from my learned

        36       friend's argument, as unpalatable as it may be, for us, as

        37       well as for my learned friend, that the impetus is with my

        38       learned friend and not with this inquiry.

        39

        40       THE COMMISSIONER:   Well, I'll think about all of that.

        41       Yes, Mr Agius.

        42

        43       MR AGIUS:   There is one other, dare I use the word,

        44       "administrative" consideration that we need to attend to,

        45       and that relates to Mr Hockey.  We had required Mr Hockey

        46       to appear, and we understood that he was to appear today.

        47       We have written to Mr Hockey and asked him to provide us
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         1       with a statutory declaration, or a statement, dealing with

         2       certain specified matters.  I understand that that has

         3       happened, but that, in the meantime, Mr Hockey has been

         4       provided with 37 volumes of material from AWB that he, not

         5       unnaturally, wishes to look at before he comes to give

         6       evidence.  I understand that Mr Hockey is of the belief

         7       that he is to receive more material from AWB and, not

         8       unnaturally, he wants to see that before he gives his

         9       evidence.

        10

        11            For our part, we would not oppose moving Mr Hockey,

        12       say, until next Monday to permit him an opportunity to look

        13       through that material.  In the meantime, we would

        14       appreciate receiving Mr Hockey's draft statement, even only

        15       as a draft, because it would assist us in planning the

        16       calendar of the inquiry.  Additionally, it would assist us

        17       to know if the 37 volumes - or perhaps 47, with the

        18       additional promised 10 - are volumes of material that are

        19       to be produced to the inquiry or whether it duplicates

        20       material already produced to the inquiry, because that

        21       would assist us in also planning our processing of

        22       documents.  We would be surprised if there's an additional

        23       37 or 47 volumes of material that we've not yet seen, but

        24       if there is, we would like to know so that we can make

        25       plans to receive it and process it.

        26

        27       THE COMMISSIONER:   Do you know what the position is about

        28       Mr Hockey's documents, Mr Judd?

        29

        30       MR JUDD:   I understand that, as with the priority given to

        31       the reconstitution of documents by the experts engaged by

        32       AWB, Mr Hockey was recently identified by the Commission as

        33       a person that required the reconstitution of emails, and

        34       the Commission will recall that the parameters and the

        35       identity of people for reconstitution has been a matter

        36       which has been under discussion between the Commission and

        37       AWB, and Mr Hockey fell down the priority order a little.

        38       So it's unfortunate that they come this late, but there is

        39       a substantial volume of material.  I'll get some

        40       instructions as to whether it's anticipated that the volume

        41       will increase dramatically, but, as Mr Agius has said, I'd

        42       be very surprised.

        43

        44            It's perhaps not as daunting as it may seem at the

        45       outset, because one of the difficulties with the search

        46       criteria that's been applied - I understand we wrote to the

        47       Commission about this the other day - is that the use of
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         1       some of the descriptive terms that we've been asked to

         2       employ throw up an enormous volume of other material which

         3       has to be removed relating to other aspects of the business

         4       that don't concern issues before the Commission.  We would

         5       expect that the volume will very quickly be reduced very

         6       significantly.  That's our hope.  I'm told that these

         7       folders are being reviewed as we speak, so we hope that we

         8       can assist the Commission by getting the relevant material

         9       here quickly and allow Mr Hockey to review what is a much

        10       more manageable body of material.  It's unfortunate that it

        11       causes a delay, but these things happen.

        12

        13       THE COMMISSIONER:   All right.  I think we should adjourn

        14       Mr Hockey until next Monday.

        15

        16       MR AGIUS:   There is to be an application today by my

        17       learned friend Mr Walker for authorisation to appear for

        18       Mr Hockey, but I would ask that his examination be

        19       adjourned until Monday of next week.

        20

        21       THE COMMISSIONER:   Yes, Mr Walker?

        22

        23       MR WALKER:   My name is Walker, Commissioner.  I seek leave

        24       to appear on behalf of Mr Hockey as counsel.  I'm

        25       instructed by Mr Simon Heath of Logie-Smith Lanyon.  The

        26       concern we have is the commonality of subject matter

        27       between the items addressed in the initial letter we

        28       received, or Mr Hockey received, on 17 March and the

        29       subject matter in the documents which AWB were required to

        30       produce by letter of 20 March.  I understand that Mr Hockey

        31       was to look at 27 volumes of material last night and that a

        32       further 20 volumes are due to be delivered today some time.

        33

        34            Both AWB and Mr Hockey are looking at material in

        35       parallel.  AWB obviously will have an eye to any objections

        36       to privileged matter.  But the concern Mr Hockey has is

        37       that the draft statement that has been prepared today may

        38       not be as detailed and as comprehensive as perhaps it ought

        39       to be, having regard to the additional material.  It's for

        40       that reason that the application is sought to stand over

        41       his evidence to allow him sufficient time to look at that

        42       material.

        43

        44       THE COMMISSIONER:   Yes, very well.  Leave is granted to

        45       you on the usual terms to appear for Mr Hockey, and I'll

        46       adjourn any examination of Mr Hockey until next Monday.

        47
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         1       MR AGIUS:   Unless there's any other matter that has

         2       arisen, I would propose to return to the examination of

         3       Mr Cooper.

         4

         5       MR CLELLAND:   Commissioner, you have already given

         6       authorisation for us to appear on behalf of Mr Cooper.  We

         7       have provided a further statement, Commissioner, which

         8       sought to address some issues that were raised for

         9       Mr Cooper's consideration by those assisting the inquiry

        10       and also some documents that were provided, and counsel

        11       assisting has a copy of that statement.

        12

        13            We have become aware that there are certain claims to

        14       legal professional privilege that have resulted in a

        15       blacking out of portions of the document.  Mr Cooper has

        16       with him in the witness box, however, the unedited version

        17       of the statement, and I understand that Mr Judd's position

        18       is that Mr Cooper can be asked, at least in very general

        19       terms, as to what the subject matter is where it's not

        20       apparent from the preceding paragraph or introductory

        21       statements.

        22

        23            Commissioner, we have also provided this morning to

        24       counsel assisting a sequence of three emails which go to

        25       the document which was put to Dr Fuller during his

        26       examination on Friday, in particular a document listed as

        27       page 11, which provides some information about Alia.  It

        28       has some handwriting at the top of it.  The emails

        29       contextualise that matter and may be of some assistance,

        30       Commissioner.

        31

        32       THE COMMISSIONER:   Thank you, Mr Clelland.

        33

        34       <JAMES MACGREGOR COOPER, on former oath:          [11.16am]

        35

        36       <EXAMINATION BY MR AGIUS:

        37

        38       MR AGIUS:   Q.   For the record, Mr Cooper, your full name

        39       is James MacGregor Cooper?

        40       A.   Yes.

        41

        42       THE COMMISSIONER:   Q.   And you're on your former oath,

        43       Mr Cooper.

        44       A.   Yes.

        45

        46       MR AGIUS:   Q.   We have received a further statement from

        47       you, JMC.0002.0001.  That's the first page of the document.
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         1       May I take you to the last page, 0043.  You'll see that

         2       that document has been edited, having passages of it

         3       blacked out.  I understand that that editing process took

         4       place as a result of claims of legal professional privilege

         5       by AWB; is that your understanding?

         6       A.   Yes, that's my understanding.

         7

         8       Q.   We only have the edited copy of the document.  Do you

         9       say that the contents of that document are true and correct

        10       to the best of your knowledge and belief?

        11       A.   Yes, I do.

        12

        13       MR AGIUS:   I tender that as a public exhibit.

        14

        15       EXHIBIT #681 FURTHER STATEMENT OF JAMES MacGREGOR COOPER,

        16       BARCODED JMC.0002.0001

        17

        18       MR AGIUS:   There are a number of appendices.  We have two

        19       attachments and a schedule of appendices.  I will tender

        20       the attachments and appendices and ask that at this stage

        21       they be marked as confidential exhibits.  I'm not sure

        22       whether or not my learned friend Mr Judd has had an

        23       opportunity to review those.  I suspect not, since none of

        24       them have been marked, and some of them include board

        25       minutes.  Usually those documents are marked as

        26       confidential exhibits.

        27

        28       MR JUDD:   I haven't, but I'm sure we can do it as we go

        29       without interrupting the proceeding.

        30

        31       THE COMMISSIONER:   Very well.  I shall mark the appendices

        32       as confidential exhibit 283C.

        33

        34       EXHIBIT #283C SCHEDULE OF APPENDICES AND ATTACHMENTS TO

        35       FURTHER STATEMENT OF JAMES MacGREGOR COOPER

        36

        37       MR AGIUS:   Q.   Before we come to your supplementary

        38       statement, I just want to go over one or two matters that

        39       we touched on with you on the last occasion.  The first of

        40       them concerns the Tigris debt.  I wonder if we could bring

        41       up, please, exhibit 32, AWB.0188.0047.  Your evidence on

        42       the last occasion, just to remind you of it, Mr Cooper, was

        43       that a review was conducted from August of 2004 and that it

        44       was commenced because Sarah Scales had been told that the

        45       Tigris money had been fully collected and that she may have

        46       phoned you saying that she was not prepared to approve the

        47       payment unless she received advice that it was proper to
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         1       make the payment.  I think you said alternatively it might

         2       have been Mr Lindberg who asked you to conduct the review

         3       and that it was around 12 August 2004.  That's the

         4       situation as you recall it?

         5       A.   Yes, it is.

         6

         7       Q.   Do you say that you ever saw this document,

         8       exhibit 32?

         9       A.   No, I don't say that I never saw it.  I don't argue

        10       that my name is on it and I probably received it, but I

        11       don't recall at the time remarking on Tigris Petroleum as

        12       an issue, and I also relied on one of my corporate counsel

        13       in my team who managed the matter, who's also named as a

        14       recipient of the document.

        15

        16       Q.   And that's Ms Lyons?

        17       A.   Yes.

        18

        19       Q.   Now, my purpose is really to follow the process with

        20       you, Mr Cooper.  You'll observe in this document that in

        21       the third paragraph this is recorded:

        22

        23            After being approached by Tigris Petroleum

        24            AWB and IGB have agreed to allow the new

        25            contract to be the conduit for a repayment

        26            of USD 8,375,000 owed to Tigris by IGB for

        27            a cargo of wheat shipped in 1996.  IGB have

        28            agreed to raising the contract price by the

        29            debt amount and when payments are made

        30            under the Letter of Credit AWB will pay

        31            Tigris its debt less AWBs recovery fee.

        32

        33       You will see that in the first dot point following that

        34       paragraph it is recorded:

        35

        36            Offsetting the debt against the Outstanding

        37            debt to 'Tigris...

        38

        39       My point simply is that you observe from that document that

        40       the way in which the money due to Tigris was being viewed

        41       was that it was a debt owed by the IGB; you agree with

        42       that?

        43       A.   Yes.

        44

        45       Q.   And that AWB's role was to be a vehicle or a conduit,

        46       to use the word of the document, for the repayment of that

        47       debt, and that's plain on the face of the document, isn't
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         1       it?

         2       A.   Yes.

         3

         4       Q.   There's no mention of any commission or Tigris having

         5       done anything to earn $8.375m, is there?

         6       A.   I haven't got the full document here.  Could somebody

         7       just take it down?

         8

         9       Q.   If you'd just accept from me that there's nothing else

        10       in the balance of the document on this topic at all?

        11       A.   Yes, on the basis of your statement, yes, I agree in

        12       this document there's no mention of commission.

        13

        14       Q.   Sometime between 7 February 2003 and the signing of

        15       the agreement between AWB and Tigris, the situation seems

        16       to have changed, at least on the face of that agreement.

        17       What was referred to as a debt has been transformed into a

        18       commission, a commission due to Tigris on account of some

        19       assistance that Tigris provided, and in connection

        20       therewith, although it's not recorded in the document, in

        21       some way AWB was not being paid a recovery fee, as is

        22       referred to in this exhibit, but was being paid some kind

        23       of success fee.  Now, it's the process of that transition

        24       that I want to ask you about, and I want to ask you how it

        25       was that what was a debt in February of 2003 could become a

        26       commission.  What can you tell us about that?

        27       A.   I wouldn't necessarily take the construction you've

        28       just taken that this document is definitive on the

        29       categorisation of the Tigris arrangement.  The reason I say

        30       that this document, this memo, could not be definitive is

        31       because if you look at the rest of the memorandum it, in my

        32       opinion, somewhat confuses a number of different

        33       transactions.  It starts out talking about the quality

        34       rebate in relation to iron filings.  The middle paragraph

        35       under "Overview" talks about Tigris, but then the rest of

        36       the memorandum appears to be focused on collection, or the

        37       mechanism for paying the iron filings rebate.  So, as to

        38       whether this document, when you sit back and look at it, is

        39       taken to be definitive of the position, particularly also

        40       as it was written by a business person who might not have

        41       analysed all of the background facts, it could be that the

        42       arrangements which were subsequently documented in relation

        43       to - in the agreement in relation to the commission might

        44       simply not have been mentioned in this memorandum.

        45

        46       Q.   Well, when you say it confuses, I must take you up on

        47       that, because it would seem that the document really
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         1       doesn't confuse the Tigris debt with the iron filings claim

         2       at all; the document is what it says, it's a memo in

         3       respect of refunding the quality rebate and, in addition --

         4       A.   Could you go up, please?

         5

         6       Q.   -- we need to go to the very first paragraph.

         7       A.   Would it be possible for me to have a hard copy while

         8       we have this discussion?

         9

        10       Q.   I'll obtain one.  You'll see in the first paragraph:

        11

        12            This memo is in respect of refunding the

        13            Grain Board of Iraq the quality

        14            rebate...through the inland transport

        15            payments for the new contract as requested

        16            by the Minister...

        17

        18       That's one matter.

        19       A.   Mmm.

        20

        21       Q.

        22

        23            In addition, for the record IS & M has

        24            negotiated (through an uplift in price the

        25            recovery of...

        26

        27       the outstanding debt to Tigris --

        28

        29            by IGB through this contract.

        30

        31       So the link is the contract:

        32

        33            AWB will repay this debt back to Tigris

        34            less an agreed recovery fee of USD 500 K on

        35            a pro rata basis as tonnage is shipped.

        36

        37       It then gives a short overview in two lines, the background

        38       of the settlement of the iron filings claim and then, in

        39       four lines, the background of the Tigris debt, and it

        40       raises suggestions as to how it might be that the iron

        41       filings claim could be offset against the Tigris debt, and

        42       then goes on to deal in great detail with the mechanism of

        43       payment of the iron filings claim.  I just don't see

        44       anything confusing about the memorandum.  Where do you see

        45       confusion?

        46       A.   I take your point.  My issue is that I wouldn't, if I

        47       was receiving this document today, from a business person
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         1       in the division, take it as a definitive statement of the

         2       background to the transaction.  I would always make more

         3       inquiries of it.  So I agree that it doesn't mention the

         4       commission arrangements, but I also would not take it to be

         5       definitive of all of the transaction.

         6

         7       Q.   Well, it speaks of it only as a debt, does it not?

         8       There's no reference to any commission due to Tigris.

         9       A.   Yes.

        10

        11       Q.   To the extent to which you draw attention to

        12       Mr Whitwell's role in this, can I take you to

        13       JMC.0001.0065.  This is a memorandum from Michael Long to

        14       the CRRC committee members, to AWB legal - yourself - to

        15       others, copied to Mr Geary, Mr Hogan and Mr Whitwell.

        16       You've given evidence about this document, and I think your

        17       evidence was that, in substance, you never received it.

        18       Your evidence as we have it was that, from your review of

        19       all the documents for the hearing, you do not recall having

        20       received this document, that you found it on a file which

        21       was compiled around August 2004 when you were asked to

        22       review Tigris.  Now, that's a summary of what you said when

        23       you were last before us, and I take it that's still your

        24       evidence.

        25       A.   Yes, it is.

        26

        27       Q.   But this is a document which is dated September 02,

        28       and in relation to the Tigris matter you'll see that the

        29       background is set out in a little more detail, and again

        30       the money is spoken of as a debt, including interest.  It

        31       records that AWB has always acknowledged that it would

        32       assist in the debt recovery process.  It goes on to say:

        33

        34            This issue has been raised by AWB personnel

        35            with the Minister of Trade...

        36

        37       in Iraq --

        38

        39            on a few occasions since the debt became

        40            due on 26 January 2001.

        41

        42       And that he has always acknowledged the debt.  Now, that

        43       gives a fairly definitive background, doesn't it, in

        44       relation to this debt?

        45       A.   Yes, I agree that that's more background on the debt.

        46

        47       Q.   If we go to the next page, 0066, you'll see:
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         1

         2            ISM request AWB Legal to review the file

         3            attached and to advise CRRC if ISM is

         4            authorised to negotiate with IGB/Tigris the

         5            settlement of the Iraqi debt...

         6

         7       Do you see that?

         8       A.   Yes, I do.

         9

        10       Q.   It speaks of "the file attached".  Now, the documents

        11       that were attached when we opened this document are the

        12       following:  JMC.0001.0067, which is an Iraqi document

        13       relating to a larger debt that the Iraqis owed Australia in

        14       respect of wheat.  If we go to 0069, that is a letter from

        15       BHP "To Whom It May Concern", of 13 September 2000, which

        16       reflects an assignment of BHP's interest relating to all

        17       Iraqi assets which describes the circumstances of the

        18       delivery of the wheat in 1996 at a cost of $5m and

        19       authorising Tigris to negotiate the details and terms of

        20       payment to Tigris.

        21

        22            The next document is 0070, of 16 January 2000, a

        23       letter from Tigris to Mr Stott at AWB, noting that Mr Stott

        24       had been kind enough to raise the issue with the Ministry

        25       of Trade during a visit to Baghdad in October, noting that

        26       the debt was due for repayment on 26 January, and asking

        27       that the matter be raised with the IGB.

        28

        29            If we go to the next document, 0071, it's a fax from

        30       BHP to Mr Stott enclosing a letter, 0072.  This is the

        31       letter to Mr Stott from Mr Davidson Kelly, which recounts

        32       the circumstances of the delivery of the wheat, the debt,

        33       the size of the debt.  It asks:

        34

        35            ...I should be very grateful if AWB Limited

        36            could assist us in achieving that result.

        37

        38       That is, the recovery of the outstanding obligation, being

        39       the US$8m.  It refers to a visit that the AWB is to make in

        40       the near future.  It then attaches historical documents

        41       relating to the delivery of the wheat:  0074, the letter of

        42       indemnity provided on 7 June by BHP to AWB permitted to

        43       deliver the wheat without collecting any fee; 0075, the

        44       bill of lading in relation to the delivery of that wheat;

        45       0077, the invoice for just 80 cents under US$5m.  Now, that

        46       was the file that was attached to the memo.  There doesn't

        47       seem to be any doubt, does there, that as at September of
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         1       2002 people who ought to know within AWB were regarding

         2       this as a debt?

         3       A.   Yes, I agree with that.

         4

         5       Q.   And in February of 2003, although Mr Whitwell was not

         6       the author of the September document, in exhibit 32,

         7       AWB.0188.0047, he continues this theme that the money is

         8       owed as a debt; do you agree with that?

         9       A.   Yes, I do.

        10

        11       Q.   So, taking those two documents and the file that

        12       accompanied the first document together, it seems plain,

        13       doesn't it, that as at February of 2003 this money was

        14       clearly being regarded as a debt and only as a debt?

        15       A.   Yes.

        16

        17       Q.   Then let me return to the question that I asked you

        18       for assistance with:  what happened that led to this debt

        19       being transformed into a commission so far as you were

        20       aware, or so far as you can comment?  You will bear in mind

        21       the issues of legal professional privilege that have been

        22       raised, and I don't want you, by any question that I ask,

        23       to venture into that territory.

        24       A.   I will be very careful on that point.  What happened

        25       from - well, of course, we started reviewing these

        26       documents thoroughly.

        27

        28       THE COMMISSIONER:   Q.   Who is "we"?

        29       A.   The legal division started reviewing these documents

        30       thoroughly from around 12 August 2004, as I gave in my

        31       evidence last time.  These documents that you've taken me

        32       through now were located and reviewed as part of that

        33       review.  So there was never any misunderstanding throughout

        34       the entire review, which took subsequently up to around

        35       December of 2004 to complete - there was never any doubt

        36       that there was an underlying debt that was being collected.

        37

        38            What became apparent, however, in addition to the debt

        39       was what I referred to last time in my evidence when you

        40       asked me about this matter.  I said the matter was more

        41       complex than that.  The complexity arose in that in the

        42       process of review we were given instructions by the AWB

        43       managers involved in this matter not just once but on

        44       separate occasions, sometimes months apart, to different

        45       lawyers and different meetings that there had been this

        46       second transaction where Tigris had been particularly

        47       helpful on the ground in Iraq with their lobbying



            .28/3/06 (55)              5467     J M COOPER (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       capability in assisting AWB recover a market share that it

         2       had lost.  You will recall that AWB, in 2002, was

         3       anticipating contracts of nearly 1 million tonnes - or a

         4       million tonnes of wheat to be purchased by the Iraqi Grain

         5       Board, and because of the politics surrounding the military

         6       action in Iraq, the Iraqi Grain Board had halved that

         7       contract, which was --

         8

         9       Q.   Just pause, please.  When you said "this review" and

        10       giving of instructions to various lawyers at various times,

        11       was this part of Project Rose?

        12       A.   No, it was completely separate to Project Rose, but

        13       because of the subject matter the people that we asked to

        14       come in and give us assistance were - some of them were the

        15       same people who were working on Project Rose.  Particularly

        16       we needed people who were familiar with our Iraqi business

        17       and also with international trade and chartering issues.

        18

        19       MR AGIUS:   Q.   Who was it that provided the instructions?

        20       A.   Particularly Chris Whitwell.

        21

        22       Q.   Chris Whitwell was the author of the 7 February 2004

        23       document?

        24       A.   2003 document.

        25

        26       Q.   Sorry, 2003 document - the same Chris Whitwell?

        27       A.   Yes.

        28

        29       Q.   And who else, if there was anybody else?

        30       A.   The summary of findings was also reviewed with

        31       Michael Long and Charles Stott.

        32

        33       Q.   When you say a summary of findings, that's not a

        34       document that's been produced?

        35       A.   It was produced by the external lawyers who undertook

        36       this particular review and they --

        37

        38       Q.   It's not a document that's been produced to this

        39       inquiry.  Is it the subject of a claim for legal

        40       professional privilege?

        41       A.   I'm pretty sure it has had privilege claimed over it

        42       by the lawyers.

        43

        44       THE COMMISSIONER:   Is that right, Mr Judd?

        45

        46       MR JUDD:   It has.  I've raised this with my friend on a

        47       previous occasion when the document was identified.
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         1

         2       MR AGIUS:   I just want to make sure that we're speaking of

         3       the same document.

         4

         5       MR JUDD:   Can I just say this:  perhaps I misunderstood

         6       what Mr Cooper was talking about when he spoke of the

         7       review that you, Commissioner, asked him about a moment

         8       ago.  I'm proceeding upon the assumption that, as a lawyer,

         9       he can dissect, to some extent at least, between what might

        10       be a privileged occasion and what might not.  If what he's

        11       giving evidence about is really a commercial role that he's

        12       fulfilling and in connection with the preparation of an

        13       agreement rather than giving legal advice, then so be it,

        14       but what he has done is indicated that something was done

        15       by external lawyers.  If this review process is one that's

        16       done by external lawyers for the purpose of providing

        17       advice, then plainly it's privileged.  Perhaps I'm boxing

        18       at shadows.  I don't want to stop the evidence which is

        19       properly outside the scope of the privilege.  I'm assuming,

        20       as he's proceeding, that he's conscious of the distinction,

        21       as a lawyer, and I'll not interfere --

        22

        23       THE COMMISSIONER:   I thought the submissions that you put

        24       to me last Friday were that the collection of facts for the

        25       purpose of obtaining legal advice, were privileged.  If

        26       that's right, none of this evidence is admissible.

        27

        28       MR JUDD:   If that's what he's saying, that this collection

        29       of material is for the purpose of providing advice, then

        30       that's so.  If what he's saying is that he's involved in a

        31       commercial process with a commercial hat on, which, of

        32       course, Mr Cooper may well have, it's a different thing.

        33       What's caused me some uncertainty, as I said, is the

        34       introduction of the concept of the external lawyers doing

        35       something.  I'm aware of the document that was brought into

        36       existence by the external lawyers, and that is plainly

        37       privileged, so I'm somewhat troubled by the course of this

        38       evidence, if what Mr Cooper is going to say is that the

        39       process he's undertaking is one that involves him giving

        40       legal advice or assistance.

        41

        42       MR AGIUS:   Could we take a late morning tea adjournment.

        43       It will permit Mr Cooper to speak with Mr Judd and with

        44       Mr Cooper's own legal representatives, so that this issue

        45       can be resolved, because I don't want to stray into an area

        46       of legal professional privilege by accident.  I don't want

        47       Mr Cooper to have any doubt about what he can and can't
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         1       respond to within the claim.

         2

         3       THE WITNESS:   Could I make a point before we break for

         4       morning tea, that at this stage I was only general counsel.

         5       I had no commercial role of the company.  Everything I did

         6       was as general counsel.  The second point I would make is

         7       that, even though Mr Judd just said I'm a lawyer and I

         8       should be aware of where I might trespass, I'm not claiming

         9       the privilege in this particular matter and I don't want it

        10       to be seen that I'm making judgments, which I take by

        11       implication from what he just said, about what I'm telling

        12       you now is privileged.  I find that a burden that I'm not

        13       prepared to accept.

        14

        15       THE COMMISSIONER:   I don't blame you.  I'll adjourn.

        16

        17       SHORT ADJOURNMENT

        18

        19       MR AGIUS:   Q.   Mr Cooper, you've had an opportunity to

        20       speak to your counsel about that matter.

        21       A.   Yes.

        22

        23       Q.   The instructions that were taken, were they taken for

        24       the purpose of obtaining legal advice?

        25       A.   Yes, they were.  From 12 August 2004, I instructed

        26       Chris Quennell to undertake the inquiry, and he did that

        27       with a combination of assistance from lawyers within his

        28       firm and in-house lawyers from the AWB legal team, and all

        29       of the output from his inquiry was reported back to me from

        30       time to time.  Basically all of the decisions and the

        31       agreement that was subsequently drawn up was done with his

        32       output from his inquiry.

        33

        34       Q.   And, as you understand it, a claim for legal

        35       professional privilege is made by AWB over any

        36       communications between him and yourself concerning the

        37       issue of how it came to be that what was described as a

        38       debt was transformed into a commission?

        39       A.   That's my understanding, that a claim of privilege

        40       arises over that.

        41

        42       Q.   That will mean that this inquiry ought not to have

        43       regard to the evidence that you gave at the bottom of

        44       page 5467 and following, when you spoke about what it was

        45       that came to the attention of the review and what you

        46       learnt.

        47
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         1       THE COMMISSIONER:   Unless it occurred prior to 12 August

         2       2004.

         3

         4       MR AGIUS:   Yes.

         5

         6       THE WITNESS:   It didn't occur at - those findings arose

         7       after 12 August 2004.

         8

         9       THE COMMISSIONER:   I don't think your evidence related to

        10       findings; your evidence, as I had understood it, related to

        11       what various people told people, and I expect that if what

        12       they told them related to legal advice, then that will be

        13       privileged as well.

        14

        15       MR AGIUS:   Q.   I have in mind this evidence - I imagine

        16       it is caught by the claim; if I'm wrong, I'm happy to be

        17       corrected, as always - at 5467:

        18

        19            What became apparent, however, in addition

        20            to the debt was what I referred to last

        21            time in my evidence when you asked me about

        22            this matter.  I said the matter was more

        23            complex than that.

        24

        25       This is the part that I think is probably caught by the

        26       privilege claim, and I'll read it:

        27

        28            The complexity arose in that in the process

        29            of review we were given instructions by the

        30            AWB managers involved in this matter not

        31            just once but on separate occasions,

        32            sometimes months apart, to different

        33            lawyers and different meetings that there

        34            had been this second transaction where

        35            Tigris had been particularly helpful on the

        36            ground in Iraq with their lobbying

        37            capability in assisting AWB recover a

        38            market share that it had lost.

        39

        40       It would seem that all of that paragraph, starting with the

        41       words "The complexity arose", down to "it had lost" is all

        42       caught by the claim for legal professional privilege.

        43

        44       THE COMMISSIONER:   Am I entitled to rule on that, Mr Judd?

        45

        46       MR JUDD:   We make the claim for privilege --

        47
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         1       THE COMMISSIONER:   I realise that, but how does one

         2       determine if the claim is to be upheld.

         3

         4       MR JUDD:   The only question is whether you take it into

         5       account or not.  What you're asked to do is disregard it.

         6

         7       THE COMMISSIONER:   Yes, I know, but if a claim for legal

         8       professional privilege in relation to oral evidence is

         9       advanced, am I entitled to rule on that, or not, or is that

        10       beyond my power?

        11

        12       MR JUDD:   No, no.  We don't resile from the fact that it

        13       gives rise to some real difficulties in the administration

        14       of hearings.

        15

        16       THE COMMISSIONER:   I think it's beyond that; it makes it

        17       impossible.

        18

        19       MR JUDD:   Well, it makes it very, very difficult; we

        20       accept that.  But once the claim is made, that's it, in our

        21       submission.

        22

        23       THE COMMISSIONER:   Is that really so?  I was just thinking

        24       about that during the break.  Your position, as I

        25       understand it, is this:  if a royal commission summonses a

        26       party to produce 100 documents and the party claims that

        27       one is legally professionally privileged, the consequence

        28       is that, because of absence of power in a royal commission

        29       to require production of a legally professionally

        30       privileged document, there is no obligation on the

        31       recipient to produce that document.

        32

        33            The argument involves a determination of whether or

        34       not the mere claim of legal professional privilege is

        35       enough or whether the recipient of the notice is obliged to

        36       produce the document unless the claim for legal

        37       professional privilege is established.  As I understood

        38       your submission before the adjournment, it was that a royal

        39       commission does not have power to address the question of

        40       whether or not that claim for legal professional privilege

        41       should be upheld.  That must be done by a judicial body -

        42       namely, a court.  A consequence of that would seem to me to

        43       be that, where a claim for legal professional privilege is

        44       taken but the document is within the documents described in

        45       the summons for production, the recipient must go to a

        46       court to have that claim established.  Otherwise the

        47       recipient must produce the document.  Is that the
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         1       consequence of your submission?

         2

         3       MR JUDD:   No, sir, it's not, for this reason:  that

         4       circumstance arises in every piece of litigation when the

         5       claim for legal professional privilege is made in a

         6       conventional list of documents and a party will not produce

         7       a document for inspection.  There may arise a contest in

         8       relation to that, because the opposite party, or in this

         9       case the Commission, says, "We are not prepared to accept

        10       what is your contention that these are privileged

        11       documents" --

        12

        13       THE COMMISSIONER:   Assertion, not a contention; not based

        14       on evidence, not based on an affidavit.

        15

        16       MR JUDD:   No, this is based on the claim having been made.

        17

        18       THE COMMISSIONER:   A simple claim.

        19

        20       MR JUDD:   A simple claim, so that the commission, the

        21       court or the opposite party in a piece of litigation says,

        22       "We want that matter tested because we don't accept that

        23       the claim for privilege is proper".  Of course there are

        24       processes where documents are listed, and the like, and the

        25       issue is agitated.  Here what we've endeavoured to do - and

        26       I'm not saying that we have done it --

        27

        28       THE COMMISSIONER:   No, no, I'm not worrying about this

        29       case, I'm talking about principle.

        30

        31       MR JUDD:   Yes, the principle.  So that there's a

        32       similarity between what, we say, occurs in ordinary

        33       litigation and what occurs here.  So that we make the

        34       claim, which we have.  It's not as if the claim is

        35       disguised.  The claim is openly made.  We've been

        36       endeavouring to identify documents in respect of which the

        37       claim is made, so there's no attempt to disguise the

        38       documents for which the claim is made.  If the Commission

        39       says, for whatever reason, "We don't accept the claim, we

        40       don't accede to your claim that these are privileged

        41       documents," just as one would have in a list of documents

        42       in commercial litigation, then we are obliged to do

        43       something about it.  Therein lies a dispute.  In those

        44       circumstances --

        45

        46       THE COMMISSIONER:   In a commercial litigation normally

        47       there's an affidavit filed that sets out these things, when
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         1       the documents are not produced pursuant to a subpoena.  It

         2       is normally attended by an affidavit which says, "We don't

         3       produce the following for inspection, for the following

         4       reasons, A, B, C, D and E".

         5

         6       MR JUDD:   With respect, no, sir.  Perhaps it's different

         7       in New South Wales, but the conventional course is that

         8       there is a list of documents, often unsworn, simply

         9       produced to the court, if that be the direction, and there

        10       will be a category of documents initially unlisted for

        11       which a claim of privilege is made, depending on the nature

        12       of the claim, whether they are communications or whether

        13       it's litigation privilege.  That may give rise to an issue

        14       as to whether that claim is to be contested by the other

        15       party.  There may be a direction that the documents be

        16       listed.  If that is not good enough, there may be a

        17       direction that the matter be agitated before the court, in

        18       which case there would have to be affidavit material put on

        19       which justifies the claim for privilege.

        20

        21            But that is some time after the initial claim has been

        22       made in a conventional way.  Now, that's the practice in

        23       commercial lists that we're used to, and I understand, sir,

        24       that in your previous life the commercial list was not

        25       something unfamiliar to you.  But first the claim is made;

        26       second, it may be particularised, and we've endeavoured to

        27       do the second here.  If a contest is pressed, then it

        28       becomes a matter of articulating in affidavit material the

        29       basis for the claim; for example, this was a communication

        30       from such and such a person to such and such a person as a

        31       solicitor for the purpose of obtaining advice, or this

        32       document was brought into existence for the purpose of

        33       litigation on a document-by-document basis.

        34

        35            Now, that can be done and --

        36

        37       THE COMMISSIONER:   I think it will have to be done.

        38

        39       MR JUDD:   Well, it depends on whether the production is

        40       pressed.

        41

        42       THE COMMISSIONER:   I think it doesn't.  I think it has to

        43       be done before it can be known that the production will be

        44       pressed.

        45

        46       MR JUDD:   Well, we understand that the Commission is being

        47       provided, or has been provided, with the basis for claims
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         1       and has been provided, at least to some extent, with a list

         2       of those documents for which claim is made.  Now, if that

         3       list is not complete, it can be completed.

         4

         5       THE COMMISSIONER:   What I have in mind is - I think I've

         6       raised this once before, if not more than once

         7       before - that there should be produced an affidavit which

         8       refers to how many volumes there are of documents in

         9       respect of which the claim for privilege is made and it

        10       should identify, by reference to each document, what that

        11       claim is and why it's sought.

        12

        13            Now, if I had the power to look at that, I would do

        14       so, but you tell me I don't, I think, so I won't.  It will

        15       then be for those who are assisting me to make up their

        16       mind whether they accept that or not.  Otherwise this

        17       Commission is placed entirely in the hands of those to whom

        18       it serves notices, and that can't be so.

        19

        20       MR JUDD:   With respect, sir, that is the case in every

        21       piece of litigation.  The opposite party is placed entirely

        22       in the hands of the party obliged to give discovery.  But

        23       that is measured by the process I've described.  Now, if we

        24       were to produce an affidavit or a statutory declaration of

        25       the kind, there's no reason why the Commission can't look

        26       at it.  The question is whether the Commission can decide

        27       the issue.  We say it can't.  Now, it may be that a

        28       convenient --

        29

        30       THE COMMISSIONER:   I can't decide to uphold the claim or

        31       reject it?

        32

        33       MR JUDD:   We would say so, yes.  So that if we considered

        34       that a convenient way of informing the Commission was in

        35       the form of a statutory declaration, so be it, but in our

        36       submission a statutory declaration merely invites the

        37       Commission to decide that which we say can't be decided.

        38

        39            What we might be directed to do, with respect, is to

        40       inform the Commission, in much the same way as a list of

        41       documents would, what it is that is withheld and the basis

        42       for the claim.  We understand that that course is being

        43       adopted.  So there's no secret about what's being

        44       disclosed.

        45

        46       THE COMMISSIONER:   I'm not suggesting there's any secret;

        47       I'm concerned about your point about power, because either
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         1       the Commission relies entirely on those on whom it serves

         2       notices, or the question of legal professional privilege

         3       has to be established - it's either a claim or it's an

         4       established claim.  Now, if it's a simple claim, not

         5       tested, so be it.  If it's an established claim, you tell

         6       me I can't uphold your claim and I can't reject it, so

         7       somebody else has to do that.  That obviously has to be a

         8       court, on your submission.

         9

        10       MR JUDD:   Yes.

        11

        12       THE COMMISSIONER:   Maybe that's what has to happen.

        13

        14       MR JUDD:   Maybe it is.

        15

        16       THE COMMISSIONER:   But I would be surprised if a court

        17       wouldn't say they would have expected there to be before a

        18       commission such as this an identified volume of documents

        19       in respect of which the claim is made and an affidavit

        20       which sets out the basis for the claim in respect of each

        21       document or each portion in respect of which privilege is

        22       claimed so that at least that court - and indeed, I should

        23       have thought, counsel assisting me - could have had the

        24       opportunity to determine whether or not they wished to

        25       advise that the claim should be rejected or upheld.  But,

        26       on your power argument, if I have no power to decide that,

        27       nor does counsel assisting.

        28

        29       MR JUDD:   Counsel assisting, in our submission, certainly

        30       has no power to decide it.

        31

        32       THE COMMISSIONER:   Nobody has, apart from the Federal

        33       Court, on your submission.

        34

        35       MR JUDD:   Yes.

        36

        37       THE COMMISSIONER:   That seems to me to leave a situation

        38       where every time you take a claim you have to go to the

        39       Federal Court.

        40

        41       MR JUDD:   Every time we take a claim, if this Commission

        42       says that --

        43

        44       THE COMMISSIONER:   Because it has to be an established

        45       claim, not just a mere claim.

        46

        47       MR JUDD:   If the Commission says "We require the
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         1       production of a document" --

         2

         3       THE COMMISSIONER:   By summons.

         4

         5       MR JUDD:   -- "by summons", then we must go to the Federal

         6       Court.

         7

         8       THE COMMISSIONER:   Because you've claimed legal

         9       professional privilege.

        10

        11       MR JUDD:   If the Commission says, once it has been

        12       identified that a claim is made, "We require production of

        13       the document", it crystallises the issue.  There is a

        14       contest --

        15

        16       THE COMMISSIONER:   But it doesn't, you see.  That's the

        17       whole point.  It doesn't crystallise the issue because no

        18       issue can be crystallised because, from this side of the

        19       table, we're not allowed to look at it.

        20

        21       MR JUDD:   But we've identified the document.

        22

        23       THE COMMISSIONER:   No, no.  All you've said is, "Here's a

        24       document we claim privilege for".

        25

        26       MR JUDD:   Yes.  It's the way it works, with respect, in

        27       conventional litigation.

        28

        29       THE COMMISSIONER:   Yes, Mr Agius.

        30

        31       MR AGIUS:   Can we bring up, please, AWB.0331.0262.  May I

        32       take it, then, that the claim is made for legal

        33       professional privilege over that portion of the transcript

        34       that I read?

        35

        36       MR JUDD:   Yes, it is.

        37

        38       MR AGIUS:   Given that that material was, on the evidence

        39       of this witness, obtained for the purposes of obtaining

        40       legal advice, and that is the only evidence in relation to

        41       that, we would accept that claim and not make any

        42       submissions that the Commission not accept that claim,

        43       because it is in this case supported by evidence.

        44

        45       THE COMMISSIONER:   But I'm not entitled to rule on it,

        46       according to Mr Judd.

        47
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         1       MR JUDD:   Commissioner, I note, before my friend goes on,

         2       that a document has come up on the screen which I think for

         3       about the fifth time --

         4

         5       MR AGIUS:   I'm intending to bring up this document, which

         6       has had portions from it edited.  Can I ask the monitor

         7       whether there is a redacted version of this document?  I

         8       don't want to bring up a portion over which there is a

         9       claim for privilege.  The copy we have on our document

        10       retrieval system is edited, and I think the copy that's

        11       been brought up on the screen is edited in the same way in

        12       which the hand edited copy that I'm holding has been

        13       edited.  So the document we're looking at is

        14       AWB.0331.0262-R.  We believe this to be edited to reflect

        15       the legal professional privilege claim that's been made in

        16       respect of the portions that are obliterated by the black

        17       texta.

        18

        19       Q.  If we go back to the beginning of this, we need to go

        20       to the bottom of 0262.  There is an email from you to

        21       Mr Lindberg and Ms Scales, copied to Mr Quennell,

        22       indicating that you'd completed your review of the

        23       transaction and you were seeking approval from each of them

        24       to complete the transaction.  If we go over the page - to

        25       0263 - the third paragraph of the document, the second if

        26       we exclude the paragraph that's been blacked out, it

        27       records:

        28

        29            In order to effect the payment we have

        30            drawn up an agreement between AWBI and

        31            Tigris Petroleum which I attach for your

        32            information.

        33

        34       If we go to the second-last paragraph:

        35

        36            Tigris Petroleum agreed to pay AWB an

        37            amount of USD500,000 in return for AWB's

        38            services in collecting the IGB debt.

        39

        40       The document that you annexed to this email, was that the

        41       document as it was when it came to be signed by Dr Fuller?

        42       A.   I suspect - I'm not sure without my papers in front of

        43       me.

        44

        45       MR AGIUS:   I'll tender the emails that I've just referred

        46       to, AWB.0331.0262-R through to 0264-R.

        47
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         1       EXHIBIT #682 EMAIL FROM MR COOPER TO MR LINDBERG AND

         2       MS SCALES, COPIED TO MR QUENNELL, WITH ATTACHMENT,

         3       BARCODED AWB.0331.0262-R  TO AWB.0331.0264-R

         4

         5       MR AGIUS:   Q.   If we can go back to the agreement, this

         6       is exhibit 38, AWB.0193.0265.  The first page of text is

         7       barcoded 0266.  Now, it's apparent that the figure has been

         8       included here and the figure that has been included is a

         9       figure which is reduced by 10 per cent, which reflected an

        10       agreement that Mr Long was able to come to with Tigris that

        11       it should reduce its claim by 10 per cent --

        12       A.   Yes.

        13

        14       Q.   -- because the World Food Programme had required AWB

        15       to reduce the contract price for the wheat by 10 per cent.

        16       A.   Yes.

        17

        18       Q.   But for the dollar sums referred to in this document,

        19       which is exhibit 38, is the document that you forwarded

        20       under the cover of your email that we've just seen on

        21       10 November 2004 the same as this document?

        22       A.   No, no.  As best as I can recollect, after

        23       10 November, when I sent this email and a draft of the

        24       Tigris agreement, there were a number of other steps that

        25       followed that.  I think there was feedback from Andrew

        26       Lindberg and perhaps Richard Fuller about terms in the

        27       agreement, and the agreement was subsequently reviewed by

        28       the external lawyer.  He also recommended --

        29

        30       MR JUDD:   Well, you can't say what he recommended.

        31

        32       THE WITNESS:   The agreement was also reviewed by the

        33       internal tax manager at AWB and he was given, for that

        34       purpose, the entire file, and the final form of the

        35       agreement that was signed - I see this document doesn't

        36       appear to have a signature on it, but --

        37

        38       MR AGIUS:   Q.   This document is signed.  The document

        39       that's on the screen is the document in its final form as

        40       signed.

        41       A.   I beg your pardon.  Can I just see the signing clause

        42       at the end?

        43

        44       Q.   0269.

        45       A.   Okay.  So, in summary, this document here, which was

        46       signed, went through a number of other iterations between

        47       10 November and it being signed, basically on the advice of
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         1       external lawyers.

         2

         3       THE COMMISSIONER:   You can't go into that.

         4

         5       THE WITNESS:   Sorry.

         6

         7       MR AGIUS:   Q.   This document was the document that was

         8       finally put before Dr Fuller for his signature?

         9       A.   Yes.

        10

        11       Q.   It was a document that you finally accepted as being

        12       an appropriate document?

        13       A.   Yes.

        14

        15       Q.   Why is it that the document says nothing about what it

        16       was that AWB did in order to earn the success fee of

        17       US$500,000?

        18       A.   I personally can't explain that, because I relied on

        19       the drafting that was done by others.

        20

        21       Q.   You'll agree that it's a little odd, isn't it, that

        22       the document refers to a success fee at 0267, but nowhere

        23       does it say anything about the consideration for that

        24       success fee or anything that AWB did in order to earn it?

        25       A.   No, I agree it doesn't mention the consideration.

        26

        27       Q.   In particular, it doesn't mention that AWB assisted

        28       Tigris by recouping the debt that was owed by the IGB?

        29       A.   Would you go back to the first page, please?

        30

        31       Q.   0266.

        32       A.   No, it doesn't mention the debt.

        33

        34       Q.   Now, is that material omitted because of a decision

        35       that was taken by somebody within AWB?

        36       A.   No, not to my knowledge.  It certainly wasn't taken by

        37       anyone that was reviewing the matter from August 2004.

        38

        39       Q.   Well, you can't tell us about anything that any other

        40       lawyers did, but was it a deliberate decision taken by you

        41       not to include any reference to the recoupment of this debt

        42       by AWB?

        43       A.   Absolutely not, no.  In fact, on reflection, I would,

        44       if I was in the situation again, simply reflect the debt,

        45       if that's what it took for there not to be an issue with

        46       the document as we see it today, because there was just no

        47       controversy, there had been no secret in the overview.  It
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         1       was talked about openly the history of the matter and there

         2       was no sensitivity in preparing this document.  It was

         3       simply --

         4

         5       Q.   Why isn't it in the document?

         6       A.   I can't explain, because the document had a history,

         7       it had many iterations, it had extensive review by external

         8       lawyers, and I simply relied on its form, particularly as

         9       they were well aware of the circumstances of the matter,

        10       having reviewed it.

        11

        12       Q.   What we know from the documents you've seen

        13       today - the 16 September 2002 document and the memo of

        14       February 2003 - is that this money was always regarded by

        15       the Iraqis and by AWB as a debt due by the Iraqis for wheat

        16       received in 1996?

        17       A.   Mmm.

        18

        19       Q.   Isn't that right?

        20       A.   Yes.

        21

        22       Q.   A debt which arose in 1996 and fell due in January of

        23       2001?

        24       A.   Yes.

        25

        26       Q.   How could that debt be transformed into a commission

        27       on account of anything that happened after January of 2001?

        28       A.   My assessment of this after the review --

        29

        30       MR JUDD:   If the witness's assessment is derived from the

        31       work done by the legal advisers, then the evidence can't be

        32       given as privileged.

        33

        34       THE COMMISSIONER:   Am I allowed to rule on that or not?

        35

        36       MR JUDD:   The evidence can't be given as privileged.

        37

        38       THE COMMISSIONER:   You're asking me for a ruling?

        39

        40       MR JUDD:   No, I'm not asking you for a ruling, sir.

        41

        42       THE COMMISSIONER:   Very well.

        43

        44       MR AGIUS:   Q.   How could that debt be transformed into a

        45       commission on account of anything that happened after

        46       January 2001; that is, the date when the debt fell due?

        47       A.   I don't believe it was transformed.  I believe there
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         1       were two transactions.

         2

         3       Q.   One transaction, being --

         4

         5       THE COMMISSIONER:   I'm sorry, you can't have that.  All

         6       you know about it is what you were told, and that is as a

         7       result of these inquiries, and they're all legally

         8       professionally privileged.

         9

        10       MR AGIUS:    Q.   That's your position, is it, Mr Cooper?

        11       A.   Yes, it is.

        12

        13       Q.   I probably could press you on the question, I'm not

        14       sure what would happen.  I won't press you on the question.

        15       Was there any written agreement between Tigris and AWB

        16       which set out what Tigris had to do in order to be paid the

        17       $7m to which this agreement refers?

        18       A.   No.

        19

        20       Q.   Was there any oral agreement that set out what Tigris

        21       had to do in order to be paid the $7m to which this

        22       agreement refers?

        23

        24       MR JUDD:   If the information is derived from the

        25       privileged review, then this witness must not answer.

        26

        27       MR AGIUS:   Q.   Well, I want you to think carefully about

        28       that question, Mr Cooper.

        29

        30       THE COMMISSIONER:   How can I decide that issue?

        31

        32       MR JUDD:   I'm not asking for a decision, sir.

        33

        34       THE COMMISSIONER:   No, no, no.  You make that statement,

        35       but who is to decide if it was or wasn't, Mr Cooper?

        36

        37       MR JUDD:   It's for the witness to decide whether the

        38       information he gives - my friend can clarify it in the

        39       question - was derived from the legal review that was

        40       undertaken or some other source.  If it's the legal review,

        41       he can't answer it; if it's some other source, he can.

        42

        43       THE COMMISSIONER:   And if I'm not satisfied with his

        44       evidence, what happens?

        45

        46       MR JUDD:   If you're not satisfied with his evidence, for

        47       some reason, then you can seek to compel an answer to a
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         1       question we say would disclose a privileged occasion and,

         2       in those circumstances, we would ask for the matter to be

         3       stood down and we would seek to have that matter addressed.

         4       That's the way we'd deal with it, sir.

         5

         6       MR AGIUS:   Q.   I want you to think carefully about my

         7       question, not just to take into account what my learned

         8       friend Mr Judd has said, but to think carefully about what

         9       it is that I'm asking you.  Was there any oral agreement

        10       that set out what Tigris had to do in order to be paid the

        11       $7m?  In other words, this would have to be, if you follow

        12       the question, an agreement which was oral before Tigris did

        13       anything that set out what Tigris had to do in order to

        14       earn the money.  Was there any such agreement?

        15       A.   There is an answer to your question and all of the

        16       information I can provide about it is sourced from the

        17       legal review that was provided to me, particularly - well,

        18       the written review of the file that was provided to me

        19       covered those issues.

        20

        21       Q.   What documents did you see relating to the payment of

        22       the Tigris debt prior to the date upon which it was signed?

        23       A.   I put this information into my statement and --

        24

        25       Q.   Your first statement or the supplementary one?

        26       A.   My second supplementary statement, at the end --

        27

        28       Q.   You're referring to paragraph 120?

        29       A.   Yes, I am.

        30

        31       Q.   These are documents of AWB?

        32       A.   These - yes, and these were all the relevant documents

        33       that were obtained in the legal review that commenced on

        34       12 August 2004.

        35

        36       Q.   Leaving aside documents that were created as a result

        37       of that legal review, or created in order to assist that

        38       legal review, included within that list of documents at

        39       paragraph 120 - I wonder if you could bring that up,

        40       please, monitor, page 39 of the statement - there's three

        41       pages of a list of documents which have been blacked out.

        42       I want you to try to bring to mind that list.  Were there

        43       documents within that list that were created for the

        44       purpose of the legal review?

        45       A.   I'm looking at the original unedited list in my

        46       statement and there are three, four pages of documents.

        47       There don't appear to be any documents that were created
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         1       from the legal review in August 2004.  They all appear to

         2       be original transaction documents.

         3

         4       Q.   So historical documents relating to the transaction --

         5       A.   Yes.

         6

         7       Q.   -- being historical documents of AWB which existed

         8       before 12 August 2004, when this legal review was

         9       conducted?

        10       A.   Yes.

        11

        12       Q.   What are those documents?

        13       A.   They are all of the relevant documents that the

        14       external lawyers compiled in their review of the matter.

        15

        16       Q.   But they are pre-existing AWB documents?

        17       A.   Yes, they were.

        18

        19       Q.   When you say they "compiled", are you saying this is a

        20       selection of documents made by Mr Quennell?

        21       A.   No, they weren't selected.  I believe the objective

        22       when I instructed Quennell on 12 August was to find every

        23       document he could, and I did cover this in my examination

        24       on 22 and 23 February.

        25

        26       Q.   It wasn't resolved on that day; that is why I've come

        27       back to it now.

        28       A.   He was dispatched with instructions for where to

        29       obtain documents, he was given assistance by a number of

        30       in-house lawyers.  He was quite familiar with the business

        31       operations and the people in the company.  He had dealt

        32       with AWB's IT managers before in restoring email archives.

        33       He was given a list of names of relevant staff, date ranges

        34       for emails to be restored.  He was directed to internal

        35       files.  He did not obtain the market briefs that --

        36

        37       Q.   I don't think you can tell us that.

        38

        39       THE COMMISSIONER:   You can't tell us that.  If I had the

        40       power to rule, that's what I'd say.

        41

        42       THE WITNESS:   He reviewed all of the materials that had

        43       been assembled for Project Rose at that stage --

        44

        45       MR AGIUS:   Q.   I'm only asking you about the documents

        46       that related to the Tigris matter.

        47       A.   I know that, but --
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         1

         2       Q.   You're saying that, in order to compile this list of

         3       documents --

         4       A.   Yes.

         5

         6       Q.   -- that we have, he also reviewed the documents that

         7       had been obtained as part of Project Rose?

         8       A.   He reviewed - yes, he did.  He went to the Rose

         9       database and searched it by - searched the whole thing for

        10       relevant documents, and when he'd undertaken all of those

        11       gathering tasks he was - well, I instructed him on the

        12       first day, "I would like a chronology from you about this.

        13       These are the sources of information that you ought to

        14       obtain, and I seek your advice on a number of issues".

        15

        16       Q.   I just want to ask you about that, because I really

        17       don't want to end up with a rolled-up answer and then work

        18       backwards.  Was your first instruction to Mr Quennell

        19       simply to obtain all of the documents?

        20       A.   No.  It was to obtain - there was one meeting and I

        21       have reviewed the notes taken of that meeting by the AWB

        22       lawyers who were in attendance.

        23

        24       MR JUDD:   I don't think you can give evidence of the

        25       meeting, from the notes or otherwise.

        26

        27       MR AGIUS:   Q.   Well, let me lay it out for you,

        28       Mr Cooper, so that you will understand where I'm coming

        29       from.  A document is not legally professionally privileged

        30       simply because a lawyer selects that document.  It's a task

        31       that could be performed by a clerk or by somebody with no

        32       legal qualifications at all.  In simply collecting

        33       documents which have the word "Tigris" on them or which

        34       have some other word on them that relates to the Tigris

        35       matter, one is not exercising any legal skill.  That task,

        36       in most circumstances, would not be regarded as legally

        37       professionally privileged.

        38

        39            If one then applies one's legal mind to that list of

        40       documents, forms an opinion about it, then that process,

        41       which is a second process, might be legally professionally

        42       privileged.  Now, the reason why --

        43

        44       MR JUDD:   We would object, sir, to the formulation our

        45       friend has made.  In our submission, it is wrong and the

        46       witness should not be asked to answer on the basis of a

        47       wrong proposition.  Documents collated as part of a brief
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         1       are privileged, even though the very document, in a

         2       different context, is not, just as copy documents may be

         3       privileged if they're brought into existence for the

         4       purpose of obtaining advice.  Now, we understand --

         5

         6       MR AGIUS:   I accept that.  I'm happy to include that in my

         7       outline.

         8

         9       Q.   Now, what I want to know from you is whether or not

        10       that list of documents that we know exists, because it's

        11       been blacked out in your statement, was created for the

        12       sole or dominant purpose of obtaining legal advice or

        13       whether it was created simply to gather together all of the

        14       material that related to the Tigris transaction, or whether

        15       it was for both purposes.

        16       A.   The only reason the documents were gathered together

        17       was because that needed to be done to be able to give the

        18       advice that I sought whether it was proper to make the

        19       payment of the money held by AWB International to Tigris.

        20

        21       MR AGIUS:   That answers my inquiry.  Is that a convenient

        22       time for lunch?

        23

        24       THE COMMISSIONER:   Yes, I'll adjourn until 2 o'clock.

        25

        26       LUNCHEON ADJOURNMENT

        27

        28

        29

        30

        31

        32

        33

        34

        35

        36

        37

        38

        39

        40

        41

        42

        43

        44

        45

        46

        47
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         1       UPON RESUMPTION:

         2

         3       MR AGIUS:   Q.   Mr Cooper, can I ask you to go to your

         4       second supplementary statement, at paragraph 14.  You speak

         5       there of contacts that you made with Mr Hogan in an effort

         6       to invite him to make himself available to be interviewed

         7       by the IIC investigators.  Do you recall having any

         8       conversation with Mr Hogan on the topic of the availability

         9       of his emails and written documents - trip reports and his

        10       emails?

        11       A.   I believe not in the first contact that was made

        12       in February 2005, but in the contacts that I made sometime

        13       later in the year, in relation to this inquiry, it would

        14       have been November - I didn't actually talk to Mr Hogan at

        15       that stage.  I left two messages with his wife, to whom

        16       I talked, and I left a third message on their telephone

        17       answering machine.  I could have actually talked to him

        18       about making those documents available to him, because that

        19       was actually the purpose of leaving the message for him,

        20       but I didn't talk about those things, from the best of my

        21       recollection, in early - in February, earlier in the year.

        22

        23       Q.   Do you recall any conversation with him in early 2005

        24       in which he said to you words to the effect that he

        25       wouldn't speak to the Volcker investigators, or the IIC

        26       investigators, because you had all of his trip reports and

        27       emails, and if you gave them to the Volcker Inquiry that

        28       would tell them as much as he could?

        29       A.   I can't recall that, but I don't dispute it.  He could

        30       well have said something along those lines.

        31

        32       THE COMMISSIONER:   Q.   Did you make his trip reports and

        33       emails available to the Volcker Inquiry?

        34       A.   Commissioner, I just don't know.  I would have to go

        35       back to an index of the data room that was provided.

        36

        37       MR AGIUS:   Q.   Is there a document which lists all of the

        38       documents that were provided to the Volcker Inquiry - that

        39       is, I don't mean physically provided, in the sense of all

        40       of the documents which the Volcker Inquiry took away with

        41       them, but all of the documents that were made available to

        42       the Volcker Inquiry?  Is there an index of such documents?

        43       A.   I believe there is an index.  I don't know that I have

        44       ever sighted it myself, and I don't know that it would go

        45       to labelling every single document, but what I do know is

        46       that there were - I think there were about 79 stand-up

        47       folders that were provided in the data room, and I believe
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         1       all of those were provided to this Commission.

         2

         3       Q.   Yes, I understand that we have received the 79 volumes

         4       that were said to have been made available to the IIC

         5       inquiry.  I was wondering whether or not you were aware of

         6       any list of documents included within those 79 documents.

         7       A.   I would doubt there would be an itemised list of the

         8       individual documents, only because of the haste in which

         9       the room was assembled.  It was assembled over a five-day

        10       period before the investigators arrived, and it was a day

        11       and night effort for about 20 people, and they finished it

        12       literally an hour before the investigators arrived.

        13       I think they spent most of their time categorising the

        14       documents by subject matter and by contract, but I don't

        15       know that they would have had time to index them all

        16       individually, but what they did do was retain them as they

        17       were, at the instruction of the Volcker investigators.

        18

        19       Q.   Dr Fuller gave evidence when he was before the inquiry

        20       earlier this month - I take it you have read that evidence?

        21       A.   Yes, I have.

        22

        23       Q.   The substance of his evidence was that you passed him

        24       a bundle of documents in early 2005 saying words to the

        25       effect, "These are the cowboy documents.  It doesn't get

        26       any worse than this" - I think that was what he said you

        27       said to him at the time.  You deal with this in your second

        28       supplementary statement at paragraph 18.  Dr Fuller's

        29       evidence was that when you did pass him this bundle of

        30       documents you did so on the basis that he was getting a

        31       copy of what you were intending to give to the chairman,

        32       Mr Stewart.  So, leaving aside anything that he said you

        33       said to him at the time, and just looking at the context in

        34       which he said he obtained a copy of the documents, he said

        35       that you gave him a copy on the basis that this is what you

        36       were going to give the chairman.  Do you recall any

        37       occasion where you prepared a bundle of documents to give

        38       to the chairman in early 2005?

        39       A.   I read Richard Fuller's evidence, particularly from

        40       yesterday, and I think that assisted me more than anything

        41       previously in relation to this issue.  I suspect,

        42       I believe, that the documents that are being talked about

        43       by Richard Fuller were actually documents that came out of

        44       the Volcker investigators' attendance at AWB's offices.

        45       There were two specific bundles of documents that came out

        46       of that attendance at AWB's offices in late February of

        47       2004.  There were a hundred pages they had selected to take
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         1       back with them to New York, and there was a separate bundle

         2       of 36 individual documents that they selected from the data

         3       room which they used to put to the witnesses who they

         4       interviewed while they were in Melbourne.

         5

         6            Each of those bundles of documents are specific

         7       bundles that I'm aware of that it is quite likely, after

         8       they had left Melbourne in early March, the chairman could

         9       have said - because we had reported to the board the

        10       outcomes of the Volcker investigators' visit - "Could

        11       I please see the documents they took away and the documents

        12       they used to interview witnesses", so that he could assess,

        13       you know, what the issues were that they were looking at.

        14       That seems to me to be the most likely explanation of these

        15       documents, because I have never had a bundle of the

        16       documents from the inquiry into - the Project Rose inquiry.

        17       I just never held any bundles of such documents, and I

        18       can't explain, in that context, Richard Fuller's evidence.

        19

        20       Q.   So might you then have given Dr Fuller a copy of each

        21       of those compilations and provided a second copy to the

        22       chairman?

        23       A.   It is possible.  I can't recall giving them to the

        24       chairman.  I have a relationship with the chairman where

        25       I could have given them directly to him, but the courtesy

        26       was usually to provide such documents to Richard, given he

        27       managed the board, so that he would be able to keep an eye

        28       on everything that was going to them to coordinate things.

        29       So it is probably likely I - you know, if the chairman had

        30       asked for them, I would have given them to Richard.

        31

        32       Q.   Do those two compilations exist in that form at the

        33       moment?

        34       A.   Yes, they do.  They have been preserved under the

        35       terms of the arrangements with the Volcker investigators.

        36

        37       Q.   And where are they?

        38       A.   They are stored in the filing system for this

        39       particular matter in Melbourne.

        40

        41       Q.   And so marked?

        42       A.   Yes.  They were - ever since the day that the Volcker

        43       people left, they were kept separate with a separate label,

        44       and maintained that way.

        45

        46       Q.   Now, aside from that circumstance that you have just

        47       outlined, can you bring to mind any other circumstance in
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         1       which you may have given Dr Fuller a compilation of

         2       documents?

         3       A.   No.  That would be very unusual for me to give Richard

         4       such sort of primary documents like that, because he was

         5       always so busy and was known to be very hard to catch, and

         6       didn't have much time for looking at matters such as this.

         7       That would be most unusual, for me to expect him to read

         8       them and for me to leave them with him.

         9

        10       Q.   I want to bring you now to exhibit 661.  Could we

        11       bring up, please, AWB.0381.0276.  This is a series of 11

        12       pages which appears to be a print of a PowerPoint

        13       presentation.  It is dated 28 July 2004.  Did you compile

        14       these documents?

        15       A.   Yes, I did.

        16

        17       Q.   I see you have a colour copy with you.

        18       A.   Mmm.

        19

        20       Q.   Is that what might be called the original paper copy

        21       of this PowerPoint?

        22       A.   This colour copy that I have is an unedited colour

        23       photocopy of the original.

        24

        25       Q.   An unedited colour photocopy of the original.  By that

        26       do you mean of the original paper copy?

        27       A.   Yes.

        28

        29       Q.   I can't recall whether or not the inquiry has been

        30       provided with the original paper copy or a copy of it.  Do

        31       you have any knowledge?

        32       A.   I don't have any specific knowledge about its

        33       production to the Commission, but I know that the

        34       Commission does not have the original, because after I read

        35       the transcript last Friday I searched the company's files

        36       and found the original to prepare for today, and --

        37

        38       Q.   Where did you find it?

        39       A.   It was in the - I was directed to it by the Project

        40       Lilac team, and it was in one of their files that had come

        41       back from counsel for the review of legal professional

        42       privilege.

        43

        44       Q.   Project Lilac is the most recent name for Project

        45       Rose?

        46       A.   Yes, it is.  It is - since the commencement of this

        47       Commission, that was the project name given to this matter.
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         1

         2       Q.   A rose by another name - I just couldn't resist it.

         3       Did you prepare these documents, or the PowerPoint

         4       presentation, yourself?

         5       A.   Yes, I did - well, the initial draft.  I did have

         6       assistance from two external lawyers on the settling of the

         7       document.

         8

         9       Q.   Well, it has been made available to the inquiry and no

        10       privilege has been claimed over it, except for a portion of

        11       it, but the document itself has been made available.  The

        12       document we have is 11 pages.  The last page is barcoded

        13       0287.  I wonder if that could be brought up.  Did you

        14       prepare that page as well?

        15       A.   Yes, I prepared that page the day before the board

        16       presentation, after consulting with external lawyers on

        17       this particular version of the presentation.

        18

        19       Q.   The version that the inquiry has of this document is

        20       that which is projected on the screen.  It has in

        21       manuscript the note "Remove from pack" at the top of that

        22       page.  Do you recognise the handwriting?

        23       A.   Yes, that's my handwriting.

        24

        25       Q.   And in what circumstances did you come to write the

        26       words "Remove from pack" on what must be, I take it, the

        27       original of this document?

        28       A.   I had inserted this page the day before to address the

        29       board's request for further information on Alia, and it was

        30       a combination of information that I had found and had been

        31       given instructions on by the business people, and I printed

        32       the document out and took the presentation to Andrew

        33       Lindberg.  Some time after I finished it, I have

        34       reconstructed from my email records that I finished this

        35       draft at about 5 o'clock in the afternoon on 27 July 2004,

        36       and it was presented - it was used the following day at the

        37       various board meetings, and I, sometime between completing

        38       it - I took it upstairs in hard copy form as I hadn't

        39       reviewed it with Andrew Lindberg at that stage, and as a

        40       non-member of the ELG and as someone presenting to the

        41       board I would always review such presentations with Andrew

        42       before they were presented.

        43

        44            And at that stage we had been working for the last -

        45       the previous seven weeks on the American investigation

        46       operated by the permanent subcommittee on investigations of

        47       the US Senate, and the presentation was mainly about that
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         1       but also included this page on Alia's background, which

         2       some of the board members had requested more detail on.

         3       I recall reviewing it in Andrew's office, the whole pack,

         4       and he was to present the next day to the AWB Limited

         5       board, which he subsequently did on his own, without my

         6       attendance, on just the PSI inquiry, and I was separately

         7       presenting the next day for about half an hour to both

         8       boards, at what is called a joint information session.

         9       When we got to this slide, Andrew just said, "Oh, yeah,

        10       take that one out", and I did.  That's my handwriting at

        11       the top, and it is not my relaxed form of handwriting, it

        12       indicates to me that I have scribbled it while sitting at

        13       Andrew's desk.

        14

        15            So that page was taken out, but my understanding was

        16       that the slide pack was going to be used for two

        17       presentations the following day - my presentation to the

        18       joint information sessions and that Andrew was going to use

        19       it for his presentation to the board on the PSI inquiry.

        20

        21       Q.   So what you took to Mr Lindberg was a paper copy of

        22       this PowerPoint slide presentation?

        23       A.   Yes.

        24

        25       Q.   When Mr Lindberg said to you, as you have said, "Oh,

        26       yeah, take that one out", did he tell you why he wanted it

        27       taken out?

        28       A.   No.  There was no elaboration about it.  My sense of

        29       why he wanted it taken out was that he thought it was too

        30       much detail --

        31

        32       MR JUDD:   Perhaps this might not be my objection, but it

        33       does seem that Mr Cooper shouldn't give his sense of what

        34       he thinks Mr Lindberg has in mind.  It doesn't seem to

        35       assist the Commission.

        36

        37       MR AGIUS:   It would assist the Commission --

        38

        39       MR JUDD:   It is not a privilege claim.

        40

        41       THE COMMISSIONER:   No, I don't think it is your objection,

        42       Mr Judd.

        43

        44       MR JUDD:   It is not, but it seems to me it was a matter

        45       that shouldn't go unnoticed.

        46

        47       THE COMMISSIONER:   It didn't go unnoticed.



            .27/3/06 (55)              5492     J M COOPER (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1

         2       Q.   You knew that some board members wanted information

         3       about Alia?

         4       A.   Yes.  That's why I prepared the slide.

         5

         6       Q.   And so when Mr Lindberg said to you, "Take it out",

         7       what did you say to him?

         8       A.   Well, I did as he said, but I always intended to

         9       address it at the joint information session the next day.

        10       I can't remember whether he elaborated or discussed it, but

        11       the last bullet point was information that I had obtained

        12       before the first board presentation by conducting an

        13       Internet search on Alia, and I do recall at the first board

        14       presentation talking about Alia to the board members.

        15       I told them I had done a Google search and I remember some

        16       of them remarking they didn't know what that was, and

        17       I told them that it was a search engine on the Internet and

        18       that I had seen information on Alia, about them being a

        19       Jordanian-based company, they were involved in transport,

        20       they were currently bidding for the tender to operate the

        21       new domestic Iraqi airline, and the last piece of

        22       information at the bottom was historic information about

        23       the al-Khawam family.

        24

        25            I believe I knew that information before the May board

        26       meeting, and I imparted some of it to the directors, and

        27       I believe Lindberg thought that that was just irrelevant

        28       information the board wouldn't want to know.  I had no

        29       instruction from Andrew not to tell the board about the

        30       49 per cent, and I left that meeting with him taking the

        31       slide - removing that slide from the pack, but I intended

        32       to tell the board about Alia and their percentage

        33       shareholding.

        34

        35       MR AGIUS:   Q.   And did you?

        36       A.   To the best of my recollection, I can't recall telling

        37       the board about that the next day, but I cannot recall not

        38       telling them.  I have made inquiries of other people who

        39       were at that presentation, and none of those people have

        40       kept notes or could remember whether I addressed that

        41       issue, but I certainly have a recollection that I intended

        42       to present that issue, and I assume that we had imparted

        43       that information to the board.  That was why I gave the

        44       evidence I gave the last time at the Commission

        45       in February.

        46

        47       Q.   But you can't recollect doing so?
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         1       A.   I can't recollect a specific - I don't have a specific

         2       memory of discussing that point with the board.  But from

         3       that stage onwards it became common knowledge within AWB's

         4       management team that there was apparently a percentage

         5       ownership by the Iraqi Ministry of Transport, and yet it

         6       was nothing that we kept secret amongst ourselves or either

         7       from the board.

         8

         9       Q.   Well, when you say it is nothing you kept secret from

        10       the board, have you any recollection of the board actually

        11       being told?

        12       A.   No, I don't.

        13

        14       THE COMMISSIONER:   Q.   You said you mentioned it,

        15       I think, in May, at a May board meeting, that you spoke of

        16       Alia?

        17       A.   Yes.  Yes, it was presented to the board in writing,

        18       and the board was given specifics that they were a

        19       Jordanian transport company, we gave the name Alia and we

        20       told them about the background to what they did and the

        21       Oil-for-Food Program.

        22

        23       Q.   And the ownership?

        24       A.   No.  No, we didn't - on reviewing my records since

        25       I was first examined, I didn't become aware of the

        26       percentage ownership until the middle of July, when I had a

        27       meeting with two members of the international sales and

        28       marketing team, and they gave me that information then -

        29       not that I could rely on it as I would on, say, an

        30       Australian company search, but, nevertheless, they gave me

        31       that information.

        32

        33       Q.   Did they show you documents?

        34       A.   No.  No, they just told me.

        35

        36       MR AGIUS:   Q.   Who were they?

        37       A.   It was Darryl Hockey and Chris Whitwell.

        38

        39       Q.   Were you aware that each of the IGB and Alia had

        40       written to AWB confirming that 49 per cent of the

        41       shareholding of Alia was in the hands of an Iraqi

        42       Government instrumentality?

        43       A.   At that stage, on 19 July in 2004, I don't believe

        44       I was aware of such letters.

        45

        46       Q.   Did you ever become aware of that?

        47       A.   Yes - I can't, without looking at my files, put a date
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         1       on it, but subsequently, I believe, the staff in IS&M

         2       received such letters from Alia.

         3

         4       Q.   Yes.  I have just been handed the documents.  My

         5       recollection was incorrect.  The documents we have are

         6       exhibit 664, and they are dated October 2004 and May of

         7       2005.  When you spoke to Messrs Hockey and Whitwell, did

         8       either of them tell you what the basis of their knowledge

         9       was?

        10       A.   No, they didn't - oh, well, no, they - it is difficult

        11       to remember all of the details, but from reviewing my

        12       notes, Darryl Hockey, of course, had been seconded to

        13       AusAID I believe sometime in the second half of 2003, and

        14       he had been in Iraq, and because of his experience over

        15       there and his interaction with the wheat industry and the

        16       transport of wheat over there, he had a lot more

        17       information than people at AWB in Melbourne would have had,

        18       and I seem to recall at that meeting that he was telling me

        19       quite a bit of information that he had probably gained

        20       while he was over there.  At least he had made contacts

        21       with - built relationships with people who could have told

        22       him that information.

        23

        24       Q.   When you were with Mr Lindberg you had with you one

        25       paper copy of the PowerPoint presentation?

        26       A.   I just don't remember.  I have asked myself that

        27       question over the weekend.  This was one of the copies,

        28       which I retained on the file afterwards.  As to whether

        29       there were two copies - usually I would make two so I could

        30       have one while he read it, but I just can't recall.

        31

        32       Q.   Did you leave him with an electronic copy of the

        33       PowerPoint presentation?

        34       A.   No, no, I did not.

        35

        36       Q.   So, if you left him with any copy of it, it was a

        37       paper copy that you took out with you so that you and he

        38       could go through your proposed presentation?

        39       A.   Yes.  I don't recall that I actually left a copy with

        40       him.  This could have been - this could be the only copy

        41       that I discussed with him and brought back to the file.

        42

        43       Q.   Were you aware, when you went up to speak to him about

        44       this presentation, that he was intending to address the

        45       board or the boards the next day?

        46       A.   Andrew nearly always addressed the board after the

        47       joint information sessions separately, and I didn't attend,
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         1       but the format was - so, yes, I did know that he was going

         2       to address the board, and he would always do a summary,

         3       usually, of what had taken place in the joint information

         4       sessions later in the board meetings, and a lot of the

         5       time, particularly in the early days, I wasn't there in

         6       attendance.

         7

         8       Q.   What did you understand was going to be the

         9       chronology - that there would first be a joint information

        10       session where both boards would be present and you would

        11       make a presentation, and then the joint information session

        12       would break up and two separate board meetings would be

        13       held, which would be addressed separately by Mr Lindberg?

        14       A.   No, it was just a - I understood it was the AWB

        15       Limited meeting that he was presenting to.  I understand

        16       the AWB International board was actually meeting on that

        17       day that I was preparing this presentation.  It had met -

        18       it would have been in meetings all that day, on the 27th.

        19       They had a visit from and had meetings with the Wheat

        20       Export Authority board that day, and the next day the joint

        21       information session was a very long one.  It was an early

        22       start at 8 o'clock and went through to lunchtime, with a

        23       number of significant topics.  My presentation was just to

        24       be half an hour before lunch.  Then I understood the main

        25       board meeting was to be after lunch.

        26

        27       Q.   Did you understand that Mr Lindberg was going to use

        28       your document --

        29       A.   Yes.  Yes.

        30

        31       Q.   -- in a board meeting which was to take place after

        32       the joint information session?

        33       A.   That was my understanding.

        34

        35       Q.   And when you sat down with him to go through your

        36       document, that was your understanding?

        37       A.   That was my understanding.  He had - I don't believe

        38       that I had prepared any other briefing notes for him on the

        39       PSI inquiry for the board meeting, and I thought that this

        40       was - you know, he would use this to particularly introduce

        41       to the board the team of advisers who had been assembled to

        42       advise on what had become a very big issue for the company.

        43

        44       Q.   Did you understand that he was going to address the

        45       AWBI meeting using a copy of this document on 27 July --

        46       A.   No.

        47
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         1       Q.   -- that is, the day you were meeting with him?

         2       A.   No, because I believe that meeting had already been

         3       held the day before.

         4

         5       Q.   So then does this accurately reflect your

         6       understanding - you knew there would be a joint information

         7       session the next day --

         8       A.   Yes.

         9

        10       Q.   -- and you expected that both boards would attend that

        11       joint information session?

        12       A.   Yes.

        13

        14       Q.   You expected that you would give a briefing in the

        15       course of that joint information session, in which you

        16       would rely upon your PowerPoint presentation?

        17       A.   Yes.

        18

        19       Q.   You expected, although you didn't know, that

        20       Mr Lindberg would, after the joint information session, at

        21       a board meeting of AWB Limited, perhaps go over some of the

        22       things you had spoken about, or summarise them?

        23       A.   I can't recall the specifics of discussing that with

        24       him, but I expect that he probably said that he would use

        25       this in the AWB Limited board presentation, because he had

        26       no other notes at all.

        27

        28       Q.   And at that time you would expect that his

        29       understanding and your understanding would be the same -

        30       that is, there would be a board meeting of AWB Limited

        31       after the joint information session?

        32       A.   Yes.  I - yes.  I knew that not from him, but the -

        33       I would receive the board timetable the week before, which

        34       had the two days of meetings, there would be six or seven

        35       meetings on each day, and I would see the schedule in

        36       advance.

        37

        38       Q.   And you had no doubt that both you and he knew that

        39       there would be a joint information session before the

        40       meeting of the AWB Limited board?

        41       A.   Yes.

        42

        43       Q.   You had no doubt that you and he both knew that you

        44       would be speaking at that joint information session with

        45       the assistance of your PowerPoint presentation?

        46       A.   No, no, there wasn't an understanding that both he and

        47       I would talk at the joint information session.
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         1

         2       Q.   No, but there was an understanding --

         3       A.   That was an understanding that I --

         4

         5       Q.   Sorry, there was an understanding that you would talk

         6       at the joint information session?

         7       A.   Yes.

         8

         9       Q.   Using your PowerPoint presentation?

        10       A.   Yes.

        11

        12       Q.   If you go to what is actually written on page 11,

        13       0287, you will see the words that you have written are

        14       "Remove from pack".  What kind of pack?

        15       A.   That's the terminology that is used commonly for a

        16       PowerPoint presentation.  Some people call it a deck, some

        17       people call it a pack.  It was simply the 10 pages or

        18       11 pages of the PowerPoint presentation.

        19

        20       Q.   So what Mr Lindberg was instructing you to do was to

        21       remove the slide from the electronic PowerPoint

        22       presentation?

        23       A.   Yes.

        24

        25       Q.   An electronic PowerPoint presentation which both you

        26       and he knew that you were going to be presenting the next

        27       day?

        28       A.   Yes.

        29

        30       THE COMMISSIONER:   Q.   You said that some directors had

        31       inquired regarding more information about Alia.

        32       A.   Mmm.

        33

        34       Q.   When did that occur?

        35       A.   At the 25 May 2004 joint information session.

        36

        37       Q.   Which directors raised the question of Alia?

        38       A.   I can't recollect personally, but I have seen emails

        39       from the external lawyer who attended who said he believed

        40       it was Chris Moffet.

        41

        42       MR JUDD:   No, you can't answer that.

        43

        44       THE COMMISSIONER:   Why not?

        45

        46       MR AGIUS:   Well, I think he can, because --

        47
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         1       MR JUDD:   I think he can.

         2

         3       MR AGIUS:   -- we have been given the very same documents.

         4

         5       MR JUDD:   I withdraw the objection.  We delineated that

         6       which was privileged from that which was not.  I will be

         7       quiet and sit down.

         8

         9       MR AGIUS:   In that regard, Mr Commissioner, can I have

        10       projected this document - we have not yet had an

        11       opportunity to have it barcoded.  As usual, those who

        12       assist me are well ahead of me in these matters.  We have

        13       had it barcoded - AWB.0393.0001.  It is a document we

        14       received this morning, and, as we understand it, the

        15       inquiry had not previously had this document because it had

        16       been the subject - that is, the two pages had been the

        17       subject - of a claim for legal professional privilege.

        18       This morning that claim was modified, and the claim for

        19       legal professional privilege has been reduced to four

        20       lines, which have been edited from this document.  We now

        21       have access to these emails.  So the document that I expect

        22       we will see on the screen in a moment is the edited version

        23       of the emails, edited to reflect the claim for legal

        24       professional privilege that's been maintained in relation

        25       to those four lines.

        26

        27       THE COMMISSIONER:   I am told they only have 0003, whatever

        28       that means.

        29

        30       MR AGIUS:   Then we will need to project the document.  Can

        31       I provide a copy to the monitor, and perhaps one for the

        32       witness.  If I can indicate to the monitor that we are able

        33       to bring up on our screens, from our own database, this

        34       document in electronic form.  That usually means that the

        35       monitor is able to bring it up.

        36

        37       THE COMMISSIONER:   What is the reference?

        38

        39       MR AGIUS:   Yes.  The monitor has it, because on the

        40       document I have handed him it records the reference.  It is

        41       AWB.0393.0001.  We will just proceed with the paper copy.

        42

        43       Q.   You will see, if we go to the second page, that there

        44       is an email from yourself to Messrs Chesterman and

        45       Quennell, subject "Project Rose - AWB Board briefing for

        46       tomorrow":

        47
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         1            Dear Scott and Chris

         2            Attached is my proposed briefing.  Andrew

         3            asked for it to be short.  I will cover

         4            details verbally.

         5            Any comments please provide to me this

         6            afternoon.

         7

         8       That's at 12.16pm on the 27th.  If you go to the first

         9       page, you will see the response to that from Mr Quennell to

        10       you, at 12.49pm on the same day:

        11

        12            Jim --

        13

        14       and then there is a portion edited out --

        15

        16            One suggestion which was made at the last

        17            Board meeting was that we should conduct an

        18            investigation of Alia's structure,

        19            shareholding, et cetera (I think the idea

        20            may have come from Chris Moffatt).  The

        21            decision was subsequently taken (by

        22            management) not to go down that route.

        23            Best regards,

        24            Chris.

        25

        26       Then your response, in turn, at 5.06pm that day, to

        27       Mr Quennell:

        28

        29            Chris - thanks - I have added a page on

        30            Alia into the slides.

        31

        32       That's the exchanges of emails to which you were making

        33       reference?

        34       A.   Yes, it is.

        35

        36       MR AGIUS:   I tender that, Mr Commissioner.

        37

        38       THE COMMISSIONER:   Yes.

        39

        40       EXHIBIT #683 EXCHANGE OF EMAILS, BARCODED AWB.0393.0001

        41

        42       MR AGIUS:   Q.   I have just some questions on that.

        43       Mr Cooper.  You will see at the bottom of page 1

        44       Mr Quennell's email to you.  He raises that the idea had

        45       come from Chris Moffet.  He goes on to say:

        46

        47            The decision was subsequently taken (by
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         1            management) not to go down that route.

         2

         3       Who is Mr Quennell referring to there?

         4       A.   I thought long and hard about that.  I can't remember

         5       specifically who was not keen to go down that route, but

         6       I think it was some of the staff in IS&M who were not keen

         7       to do a formal investigation, but basically indicated they

         8       would be able to find information on Alia's background.

         9       I didn't really accept that approach and wouldn't have paid

        10       much regard to it anyway, and we continued to search for

        11       information from Alia after that meeting.

        12

        13       Q.   You can recall all of that, but you can't recall who

        14       it was at IS&M?

        15       A.   I can't recall - I can remember a feeling of - I can

        16       remember resistance, because my natural instinct was to

        17       undertake a company search, which we subsequently

        18       discovered was quite hard to do in Jordan, but it was very,

        19       very difficult to find information out about Alia.  It was

        20       very difficult.

        21

        22       Q.   Unless you went on to the net and Googled it?

        23       A.   Well, I did that again a number of other times.  Yes.

        24       The Google information was available pre - it would have

        25       been in May 2004.  Later, I believe in 2004, the search was

        26       done again, both by myself and MinterEllison, and the

        27       information had been removed from the Internet.  The

        28       information no longer came up.

        29

        30       Q.   But when you did the search - when was that?

        31       A.   When I did the Internet search was May 2004.  There

        32       was no shareholding information, and there were newspaper

        33       reports.  I can't recall whether there was actually an Alia

        34       web site, but there were four or five pieces of information

        35       about Alia's operations that I was able to find.

        36

        37       Q.   And you put those together on page 11 of your slides?

        38       A.   Some of those pieces came from that Internet search -

        39       for instance, the very last bullet point about the

        40       al-Khawam family background.

        41

        42       Q.   What about the "49% owned by the Iraqi Ministry of

        43       Transport", where did that come from?

        44       A.   That was information that I obtained from the meeting

        45       that I referred to just a minute ago where I met with

        46       Darryl Hockey and Chris Whitwell on 19 July 2004.

        47
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         1       Q.   Was that the same meeting where you were confronted by

         2       the resistance of which you have spoken?

         3       A.   I don't think so.  I think the - no.  No, I - I can't

         4       recall the specifics of the resistance, but I felt it was

         5       immediately after the 25 May board presentation, and I

         6       can't recall who we discussed it with, but I can just

         7       recall there was resistance at my initial suggestion that

         8       we conduct a company search.

         9

        10       Q.   Was that resistance from Mr Lindberg?

        11       A.   I don't specifically recall it being from Mr Lindberg.

        12

        13       Q.   Well, was it resistance from somebody who had been

        14       invited to attend the board meeting where this suggestion

        15       was made?

        16       A.   No, not necessarily, because there would have been

        17       limited management who attended that joint information

        18       session on 25 May 2004.

        19

        20       Q.   How would anybody outside of attendees at the board

        21       meeting in May of 2004 know that the suggestion had been

        22       made so as to be able to resist it?

        23       A.   Because I would have, with Chris Quennell - probably

        24       would have discussed it the next day, or the days after,

        25       within the business, as to what the next steps were

        26       following the board presentation.

        27

        28       Q.   Who would you have discussed that with?

        29       A.   Most likely with staff from IS&M.

        30

        31       Q.   All of them?

        32       A.   No, I just can't - I'm not confident enough to name

        33       names, because I don't think that's fair.  I could name the

        34       staff in that division, but I can't actually recall the

        35       conversation.

        36

        37       THE COMMISSIONER:   Q.   Well, why don't you tell us who

        38       was in the division.

        39       A.   The division would have been Michael Long,

        40       Chris Whitwell, Darryl Hockey, who we would have gone to

        41       for such information, and in fact immediately after the

        42       board presentation, on 25 May, the next day, I did receive

        43       information from the IS&M department on Alia.  It wasn't

        44       terribly helpful information.  It was their information on

        45       the family ownership by the al-Khawam family.  It gave

        46       their street address and talked a little bit about their

        47       operations, but it wasn't particularly useful for what
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         1       I wanted.  So the fact that that information came to me

         2       indicates that we had started making inquiries immediately

         3       after the first board presentation.

         4

         5       MR AGIUS:   Q.   Well, you have told us that you didn't get

         6       any resistance from Mr Hockey.

         7

         8       THE COMMISSIONER:   I'm not sure he said that.

         9

        10       MR FORREST:   I'm not sure that that's the evidence,

        11       Commissioner.  I think the evidence was that the

        12       information might have been supplied by Mr Hockey, but I'm

        13       not sure --

        14

        15       MR AGIUS:   I will go back to what you said.

        16

        17       MR JUDD:   I think, Commissioner, you asked a question as

        18       to who comprised the IS&M, and it was an answer given

        19       there.

        20

        21       MR AGIUS:   It was before that.

        22

        23       Q.   You gave evidence about resistance, and I put this

        24       question to you:

        25

        26            Q.   What about the "49% owned by the Iraqi

        27            Ministry of Transport", where did that come

        28            from?

        29            A.   That was information that I obtained

        30            from the meeting that I referred to just a

        31            minute ago where I met with Darryl Hockey

        32            and Chris Whitwell on 19 July 2004.

        33            Q.   Was that the same meeting where you

        34            were confronted by the resistance of which

        35            you have spoken?

        36            A.   I don't think so.  I think the - no.

        37            No, I - I can't recall the specifics of the

        38            resistance, but I felt it was immediately

        39            after the 25 May board presentation, and I

        40            can't recall who we discussed it with, but

        41            I can just recall there was resistance at

        42            my initial suggestion that we conduct a

        43            company search.

        44

        45       Now, I mistook your answer to be that Darryl Hockey was not

        46       the person who had provided the resistance.

        47
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         1       MR FORREST:   In my submission, that doesn't follow,

         2       Commissioner.

         3

         4       MR AGIUS:   Yes.  All right.  I accept that.  I said I was

         5       mistaken.

         6

         7       MR FORREST:   Sorry.

         8

         9       MR AGIUS:   Q.   So it could have been anybody that you

        10       spoke to the day after the board meeting, from IS&M, who

        11       provided the resistance?

        12       A.   I just - I can't recall.  I have got all of my

        13       notebooks out.  I have been through all of my emails.

        14       I have thought deeply about the situation and I cannot

        15       recall a conversation with an individual or comments from

        16       an individual person about this.

        17

        18       THE COMMISSIONER:   Q.   You said the day after the meeting

        19       in May --

        20       A.   Mmm.

        21

        22       Q.   -- you did receive some information about Alia from

        23       someone in IS&M by email, I think you said?

        24       A.   Yes.

        25

        26       Q.   Who sent you that email?

        27       A.   The email was sent by Nigel Edmonds-Wilson, and he had

        28       been asked to send that information to me by

        29       Chris Whitwell, and so, by construction, I must have spoken

        30       to Chris Whitwell after the first board presentation,

        31       seeking more information about Alia.

        32

        33       THE COMMISSIONER:   Do we have that email, Mr Agius?

        34

        35       MR AGIUS:   We are searching for it.

        36

        37       Q.   Mr Cooper, Mr Quennell uses the words, "The decision

        38       was subsequently taken (by management) not to go down that

        39       route".  He puts it a little higher than resistance or a

        40       suggestion.

        41       A.   Mmm.

        42

        43       Q.   He speaks of a decision being taken by management not

        44       to go down that route.

        45       A.   Mmm.

        46

        47       Q.   Is that your recollection?  Did management actually



            .27/3/06 (55)              5504     J M COOPER (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       indicate a decision to you not to investigate Alia's

         2       structure, shareholding, et cetera?

         3       A.   No.  No, and I ignored it anyway.  I wouldn't have

         4       taken that --

         5

         6       Q.   That's a different question.  You ignored it anyway,

         7       and you wouldn't have taken that view, but --

         8       A.   I don't recall a decision being made not to

         9       investigate Alia's structure.

        10

        11       Q.   By what mechanics could management make a decision not

        12       to conduct an investigation that had been suggested at a

        13       board meeting?  Was there a process whereby management

        14       would review what it was that directors had requested at

        15       board meetings and determine whether or not those requests

        16       would be met?

        17       A.   No, not in this case.  There was no formal debriefing

        18       from the board meeting in this particular case.  It was an

        19       outcome that I had taken out of the first board

        20       presentation, and so had Quennell, and we started the next

        21       day to do more searching about Alia's background.

        22

        23       Q.   What seems to have happened, in terms of the

        24       chronology, is that the initial presentation that you

        25       prepared and sent off to Messrs Chesterman and Quennell did

        26       not include the last page on Alia?

        27       A.   No, that's because I didn't draft it until later that

        28       afternoon, following Quennell's suggestion.

        29

        30       Q.   And then you drafted the page and included it in the

        31       electronic collection and in the paper collection that you

        32       took up to speak to Mr Lindberg about.

        33       A.   Mmm. Mmm.

        34

        35       Q.   The copy that's on file at AWB to which you went in

        36       preparing for today, was it the copy that is the original

        37       copy that you had with you when you were speaking to

        38       Mr Lindberg?

        39       A.   Yes.

        40

        41       Q.   So it has original handwriting on it, "Remove from

        42       pack"?

        43       A.   Yes.

        44

        45       Q.   Now, what I don't follow about that is this:  if it

        46       was understood by you and Mr Lindberg that you would be

        47       speaking first at the joint information session, and that



            .27/3/06 (55)              5505     J M COOPER (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       there would be a board meeting following that at which

         2       Mr Lindberg may speak, why would Mr Lindberg be asking you

         3       to remove that page from the pack unless he didn't want you

         4       to speak to the matters recorded on that page?

         5       A.   Well, I think --

         6

         7       MR ALLEN:   Mr Commissioner, I assume the question means

         8       did Mr Lindberg give any reason or say anything to indicate

         9       that, rather than this witness being asked to speculate why

        10       it might have been his imagination that Mr Lindberg --

        11

        12       MR AGIUS:   Yes.  That's entirely right.

        13

        14       THE WITNESS:   I can't recall specific comments, but

        15       I think particularly he looked at the slide and he thought

        16       it was just too detailed for the board, particularly the

        17       historic information, and he - I got - I took away the

        18       intention that I would just address the background of Alia

        19       and I would - it was a judgment call about what to put in

        20       front of the board.

        21

        22       MR AGIUS:   Q.   Well, you were determined, you say, to put

        23       it before the board?

        24       A.   Yeah, I had an intention to tell the board about our

        25       inquiries.

        26

        27       Q.   Even though Mr Lindberg had asked you to remove this

        28       page from the pack?

        29       A.   Yes.  Yes.  That's why I prepared the page in the

        30       first place.

        31

        32       Q.   When you went downstairs to your office, did you in

        33       fact remove the slide from the electronic compilation?  Did

        34       you do what he had asked?

        35       A.   I can't recall how it was actually done physically,

        36       whether I did it or a secretary did it, but the copy stored

        37       on the company directory today has this page removed from

        38       it.

        39

        40       Q.   So it appears that you, either yourself or through the

        41       assistance of a secretary, followed Mr Lindberg's

        42       instruction and removed the slide from the pack?

        43       A.   Yes.

        44

        45       Q.   So what you can tell us is that the joint information

        46       session and the AWB Limited board meeting that followed did

        47       not see this slide?
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         1       A.   That's correct.

         2

         3       Q.   And you have no recollection of telling the board of

         4       the information on this slide?

         5       A.   I have no recollection whether I told them or did not

         6       tell them.

         7

         8       Q.   I take it you would have realised, when you learnt of

         9       the information that's on this slide, that it was important

        10       information?

        11       A.   Yes.

        12

        13       Q.   And you would have realised that if it was true, and

        14       if it reflected the position during the Oil-for-Food

        15       Program, then it meant that, even unwittingly, AWB had been

        16       in breach of sanctions by paying money to Alia?

        17       A.   I didn't take that construction.

        18

        19       Q.   That thought never occurred to you?

        20       A.   No, I didn't say that.  I said I didn't take that

        21       construction, because the percentage ownership that we were

        22       told about basically was something that wasn't - it was

        23       just one of many, many facts that were being obtained as we

        24       went through our inquiry, and it was not something that

        25       I thought that a shareholding like that automatically meant

        26       that money went beyond Alia to the government of Iraq.

        27

        28       Q.   What I read in this page is that it was apparently

        29       49 per cent owned by the Iraqi Ministry of Transport, and

        30       that the company was formed in 1995 as a joint venture with

        31       the Iraqi Ministry of Transport.  Now, taking those words

        32       and applying ordinary meaning to them, wouldn't it indicate

        33       that money being paid to that company was being paid to an

        34       entity, and that the entity that would share in the benefit

        35       of that money would be the Iraqi Ministry of Transport?

        36       A.   Well, not necessarily, because the - I mean, Alia, the

        37       company itself, received the payments, not its shareholders

        38       directly.  That's how I looked at it.

        39

        40       Q.   And if Alia made a profit and did well, would that not

        41       be to the benefit of the 49 per cent shareholder, the Iraqi

        42       Ministry of Transport?

        43       A.   Yes, that would be a benefit to the shareholders, but

        44       I didn't take that to be a direct payment to the

        45       shareholders.  I took that to be a second transaction of

        46       distributing profits.

        47
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         1       Q.   So you thought it would not be a breach of sanctions

         2       if Iraq took 49 per cent shareholdings in a range of

         3       Jordanian companies and had all manner of cash paid to a

         4       range of Jordanian companies in which it held 49 per cent

         5       shareholdings?

         6       A.   I can't --

         7

         8       MR CLELLAND:   Could that question be at least broken up -

         9       it seems to have several components to it - just so that

        10       Mr Cooper has some opportunity to properly answer it?

        11

        12       MR AGIUS:   I don't propose to break up the question.

        13

        14       THE COMMISSIONER:   No, I will allow that question.

        15

        16       THE WITNESS:   There is a very short answer.  I can't say

        17       that I analysed this myself as whether it was a breach of

        18       the sanctions.

        19

        20       MR AGIUS:   Q.   Isn't it obvious?  Doesn't it scream out

        21       at you from the screen, or have I got particularly

        22       sensitive hearing?

        23       A.   I think you are taking - I think you are taking a

        24       concentrated, telescoped view of what is important today,

        25       but at the time when this information was received and we

        26       were operating on - we were having difficulty getting

        27       reliable information on the matter.  We got this

        28       information on shareholdings from the business managers in

        29       international sales and marketing.  The other environmental

        30       issue that we had around that time was we were actually

        31       more concentrated on coping with an immediate threat of an

        32       American investigation, and I, in that context, wouldn't

        33       use your language that it screamed out at me from the page.

        34       It was an important fact that I intended to report.

        35

        36       Q.   In June of 2003 the US Wheat Associates had alleged

        37       that money that was being paid by AWB was finding its way

        38       to the Iraqi regime.  You are aware of that?

        39       A.   Yes, yes, I am.

        40

        41       Q.   Was that not knowledge that you had when you read this

        42       a year later, in 2004?

        43       A.   Well, actually the US Wheat Associates didn't say that

        44       money was making its way; it said there were rumours that

        45       money paid under the Oil-for-Food Program may have been

        46       received by Saddam Hussein's family.  So that was the

        47       allegation.  Yes, we were - the company was generally aware
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         1       of that.  There had been much internal discussion about it.

         2       So in that context, yes, I was aware of it, but I didn't

         3       take this, in the context of everything else that was going

         4       on then, to be proof of that.  It was a very important

         5       piece of information, but I didn't take it to be proof.

         6

         7       Q.   Given that you didn't take it to be proof, I take it

         8       you then continued the investigation in relation to this

         9       aspect of the matter, did you - the ownership, shareholding

        10       of Alia, and whether or not in fact it was a joint venture

        11       with an Iraqi entity?

        12       A.   Yes.  By that stage, in early July, what was called a

        13       task force - we set up a task force to prepare all of our

        14       information and our legal advices on this matter.  It was a

        15       very big undertaking, and we had weekly meetings at the

        16       company, comprising about 15 different people, half of them

        17       lawyers - American lawyers, Australian lawyers,

        18       barristers - and various people from AWB divisions who were

        19       relevant, like the IS&M team, the government relations

        20       team, the media relations team and some representatives of

        21       legal division, and we would all meet.  All of the

        22       information that came in was put into that task force and

        23       discussed, in terms of managing --

        24

        25       Q.   Did anybody investigate this issue of the joint

        26       venture with the Iraqi Ministry of Transport?

        27       A.   I believe that there was work undertaken by

        28       MinterEllison into Alia.

        29

        30       Q.   What about the answer to my question?

        31       A.   That is what I would suggest is the further work that

        32       was undertaken into Alia's structure.

        33

        34       Q.   Well, was there an investigation of the structure of

        35       Alia by MinterEllison?

        36       A.   I believe there was an investigation into the

        37       structure of Alia and also there was, from time to time,

        38       more information obtained by particularly AWB's IS&M staff

        39       members which was fed into that task force, but the

        40       information was - I know the - it was difficult to get

        41       information on Alia.

        42

        43       Q.   Well, were inquiries made in Jordan?

        44       A.   I don't know that level of detail.  They could have

        45       been, but I just don't know.

        46

        47       Q.   Did anybody contact Mr al-Absi and ask him?
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         1       A.   I believe, yes, the IS&M people made, I would say,

         2       many contacts with Alia to get information about their

         3       structure and their operations.

         4

         5       Q.   And they obtained confirmation from both Alia and the

         6       IGB that indeed 49 per cent of Alia was owned by an Iraqi

         7       entity?

         8       A.   Yes.  I have seen that correspondence.

         9

        10       Q.   Did you discuss with Mr Lindberg the content of this

        11       page, page 11, after he had asked you to remove it from the

        12       pack?

        13       A.   I don't think so, but it became very - it was common

        14       knowledge amongst those staff who were working on Project

        15       Rose and those staff at AWB who worked in the divisions -

        16       those senior staff who worked in the divisions surrounding

        17       IS&M - that there was this percentage shareholding by the

        18       Ministry of Transport.

        19

        20       Q.   When you say "those staff who worked in the divisions

        21       surrounding IS&M", did that mean and include the IS&M

        22       staff?

        23       A.   Yes.

        24

        25       Q.   Would it include Mr Long?

        26       A.   I expect so.

        27

        28       Q.   Well, would you have expected this information to have

        29       been available to Mr Long?

        30       A.   Yes.

        31

        32       Q.   It wasn't kept secret?

        33       A.   No.

        34

        35       Q.   Had you discussed it with Mr Long?

        36       A.   Not that I recall.

        37

        38       Q.   And on what basis do you say it was common knowledge

        39       within the IS&M staff?

        40       A.   It's - I can't point to any particular - it is not as

        41       if there was one meeting where it was all discussed.  It

        42       just became a fact that was known to - that was known

        43       within the company, that we discussed, you know, at the

        44       many meetings on Project Rose.  But it wasn't a single

        45       issue that we discussed on its own; it was - there were

        46       dozens of issues in relation to this matter.

        47
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         1       MR AGIUS:   Mr Commissioner, in response to your inquiry,

         2       we do have, as part of exhibit 94C, two documents which,

         3       when I examine them, appear to me not to have any

         4       confidentiality attached to them.  I wonder if my learned

         5       friend Mr Judd would review that.  If so, we can tender

         6       them as public exhibits.  They relate directly to the

         7       provision of information such as that spoken of by this

         8       witness concerning Alia.

         9

        10       MR JUDD:   No, there doesn't seem to be any basis for any

        11       claim of confidentiality.

        12

        13       MR AGIUS:   I will tender those two pages as a public

        14       exhibit.

        15

        16       EXHIBIT #684 TWO PAGES PREVIOUSLY PART OF EXHIBIT 94C

        17

        18       THE COMMISSIONER:   Q.   Mr Cooper, as I recall it, you

        19       were reminded around about midday by Mr Quennell that board

        20       members had suggested there should be more information

        21       about Alia?

        22       A.   Mmm.

        23

        24       Q.   You then spent some time preparing page 11 --

        25       A.   Mmm.

        26

        27       Q.   -- in response to that reminder?

        28       A.   Mmm.

        29

        30       Q.   Within an hour or two, apparently, in that afternoon,

        31       you went up to see Mr Lindberg and he asked you to remove

        32       it from the pack.  Why didn't you say to him, "The board

        33       members have asked for this and it is important

        34       information"?

        35       A.   I could have, Commissioner.  I can't recall specifics

        36       of the conversation, but I went there with a purpose and

        37       I had gone to the trouble of putting this slide together

        38       myself.  We could have actually discussed that.  I have no

        39       feeling at all that I was told not to pass that information

        40       on to the board.  I was not told that at all.

        41

        42       Q.   Well, removing it from the pack is pretty clear.

        43       A.   Well, there could have been a consideration that the

        44       information - some of it is not the sort of information

        45       that you would trouble the board with, particularly the

        46       historic information about the al-Khawam family, and as a

        47       quick review of the presentation materials was done, it
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         1       could have been the case that the decision was made just,

         2       "Oh, well, that's not the sort of material we put in front

         3       of the board."  But I wasn't left with the impression that

         4       I shouldn't pass that information on at all.

         5

         6       Q.   That might have provoked a response to take the last

         7       dot point out, but I don't see that it could provoke a

         8       response in relation to the balance.

         9       A.   Mmm.

        10

        11       MR AGIUS:   Q.   Mr Cooper, I take it you yourself had a

        12       recollection of the board requesting this information?

        13       A.   Yes, I do.

        14

        15       Q.   But you didn't raise with Mr Lindberg the fact that

        16       the board had requested this and you wanted to leave the

        17       information in the compilation?

        18       A.   Well, as I just said to the Commissioner, I could have

        19       discussed that with Lindberg.  I just can't recall.

        20

        21       Q.   You accompanied Mr Lindberg when he was interviewed by

        22       the IIC investigators.

        23       A.   Yes, I was in the - I wouldn't say I accompanied him,

        24       in terms of being his adviser, because another external

        25       lawyer was there for that purpose, but I was in the

        26       interview.

        27

        28       Q.   Could we bring up AWB.0002.0220.  It is part of

        29       exhibit 16.  This is the corrected summary of that

        30       interview that Mr Lindberg had with the IIC investigators.

        31       You will see in the second-last paragraph that one of the

        32       investigators asked Mr Lindberg if he knew with which

        33       ministry of the Government of Iraq Alia would have been

        34       connected, and it is recorded:

        35

        36            Lindberg said that he was unaware of any

        37            such connection.  Asked if Lindberg was

        38            aware of the fact that Alia was half owned

        39            by one of the ministries of the Government

        40            of Iraq, Lindberg said that he had been

        41            "subsequently advised" of allegations to

        42            that effect, noting that he normally did

        43            not inquire into the ownership of agencies

        44            with which AWB had dealings.  He added that

        45            the "allegations" to which [the

        46            investigator] had made reference were "of

        47            recent origin".
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         1

         2       Now, that reply by Mr Lindberg was contrary to your state

         3       of knowledge, was it not?

         4       A.   Well, it depends on whether we took the ownership of

         5       Alia to be a concrete fact, and I can - and I don't think

         6       we had, and that's why, in my slides that I prepared,

         7       I said "apparently there is such and such percentage

         8       ownership".  But we had never received concrete evidence.

         9       I don't believe we had ever received concrete evidence of

        10       the percentage ownership.

        11

        12       Q.   So the correspondence that had been received from Alia

        13       on 19 October 2004 indicating that the Iraqi trade ministry

        14       had about 49 per cent of Alia capital was not regarded as

        15       reliable?

        16       A.   I actually don't know whether Andrew had ever seen

        17       that document --

        18

        19       Q.   I was asking you --

        20       A.   -- and I didn't have it in my mind at the time that

        21       the interview took place, because that was not a document

        22       that I had in the forefront of my mind until preparing for

        23       this particular examination.

        24

        25       Q.   You have told us that there was this huge group of

        26       people that were put together called a task force that were

        27       examining all of this - in particular, examining the

        28       material raised on page 11 of your PowerPoint presentation.

        29       Had the task force received this email from Alia of

        30       19 October 2004, referring to the telephone conversation

        31       with Mr Whitwell on the subject and clarifying that the

        32       Iraqi trade ministry has about 49 per cent of Alia capital?

        33       A.   Sorry, that's a huge question.  Just to break it down,

        34       I didn't say it was a huge task force, I don't believe.  If

        35       you had asked me how many people were involved in it,

        36       I would say about 15 people.  They weren't particularly

        37       investigating this issue of ownership, as you said.  They

        38       were managing all of the issues to do with the permanent

        39       subcommittee investigation and everything that that

        40       entailed, including the analysis of the US law and all of

        41       the facts that the laws were applied to, as we could best

        42       find them from time to time, and the third part of your

        43       question is did they receive this particular information.

        44       I expect they would, because - but you haven't shown me

        45       that particular email.  I haven't seen who it was copied

        46       to.  But all of the information as it came in was directed

        47       into that particular task force, and it had a weekly
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         1       meeting on a Tuesday morning and there were quite a few

         2       people working on analysing the information as it came in.

         3

         4       Q.   And that task force was investigating the material

         5       raised on page 11 of your PowerPoint presentation?

         6       A.   Amongst many other matters.

         7

         8       Q.   And you still say, do you, that, so far as you were

         9       concerned, the 49 per cent ownership of Alia by an Iraqi

        10       entity was still only an allegation as at February of 2005?

        11       A.   Yes.  It is an allegation.  But that doesn't mean to

        12       say we were dismissing it at all.  It was a very important

        13       fact that we took into account, and I didn't dismiss it in

        14       a cavalier way.  I don't think anybody did.  It was a very

        15       significant issue, as were many other factors in this

        16       particular transaction.

        17

        18       Q.   A significant issue which remained, in your mind, only

        19       as an allegation seven months after you had raised it?

        20       A.   Yes, I don't think that we could say that, in the face

        21       of specific questioning by the IIC as to whether things

        22       were known as facts - that the company could say with a lot

        23       of confidence that various things were facts, and this was

        24       one of them.

        25

        26       Q.   Who did you understand had made the allegation?

        27       A.   The initial allegations were --

        28

        29       Q.   No, this allegation that Alia had a connection or was

        30       half owned by one of the ministries of government of Iraq?

        31       A.   The --

        32

        33       MR CLELLAND:   This is a statement made by Mr Lindberg.

        34

        35       MR AGIUS:   Which this witness has adopted as being an

        36       allegation only and not a statement of fact.

        37

        38       MR CLELLAND:   That's not a fair summary of this witness's

        39       evidence, but the paragraph that is being examined on is

        40       that relating to responses by Mr Lindberg and his statement

        41       to the effect that he had been subsequently advised of

        42       allegations to that effect.  Now, if the question is asking

        43       what Mr Lindberg referred to, or was referring to in that

        44       answer, this witness can't answer it unless Mr Lindberg

        45       told him - if that's the intent of the question.  If it is

        46       the source by which this witness might be said to have

        47       regarded it as an allegation, he can be asked that.
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         1

         2       MR AGIUS:   Q.   Well, did you regard it as an allegation?

         3       A.   Yes.  Yes, I did.

         4

         5       Q.   Who had made that allegation?

         6       A.   The interviewer from the IIC.

         7

         8       Q.   So that was the source that you relied upon for this

         9       being an allegation - just what had been said in the course

        10       of that interview?

        11       A.   I am sorry, I am having trouble understanding the

        12       question.

        13

        14       Q.   It only became an allegation because the interviewer

        15       had raised it; is that what you say?

        16       A.   Not at all.  No.  It was an allegation, as we said,

        17       first raised by the US Wheat Associates.  That had

        18       generated media interest in the middle of 2003.  There was

        19       further media interest about the issue that recounted these

        20       allegations in I think around May 2004.  That's when the

        21       Volcker Inquiry commenced, I understand, in the

        22       United States.  So there were constant reminders from third

        23       parties of these allegations.

        24

        25       Q.   When do you date the first allegation that Alia was

        26       part owned by an Iraqi ministry or an Iraqi

        27       instrumentality?

        28       A.   I can't.  I can't date it.

        29

        30       Q.   Was there any such allegation made before February of

        31       2005 in this interview?

        32       A.   I just don't know the answer to that.

        33

        34       Q.   Might it be the case that this information became

        35       known at AWB only because a board member asked that an

        36       inquiry be made in relation to the background of Alia, and

        37       not in respect of any allegation that had been made

        38       publicly?

        39       A.   I don't think that's the only reason why the

        40       information was found.  I think the information would have

        41       been found anyway in the course of the company's internal

        42       inquiries.

        43

        44       Q.   It would have been?

        45       A.   Yes.  I think the information would have been located

        46       as a matter of the investigation, internally.  The

        47       information didn't all come out in a rush.  The
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         1       information, because it is complex, as we are seeing with

         2       this inquiry - the information was obtained from many

         3       different sources, and the more information we got - the

         4       inquiry team - the more informed the inquiries were.

         5

         6       Q.   At paragraph 51 of your statutory declaration you deal

         7       with --

         8

         9       MR CLELLAND:   I don't think it is a statutory declaration.

        10

        11       MR AGIUS:   Q.   Of your statement.  Yes, I apologise.  You

        12       didn't swear this before we received it.  You deal with

        13       paragraph 51 of Mr Hogan's emails.  Are we to understand

        14       from paragraph 51 that some of Mr Hogan's emails from 1999

        15       had been obtained before 16 August 2004?

        16       A.   Yes.

        17

        18       Q.   Most of them?

        19       A.   That's a difficult assessment to make, but his emails

        20       would have been sourced, along with all of the other people

        21       connected with AWB's Iraq business, as part of the Project

        22       Rose inquiries.  Those emails were obtained from June 2003,

        23       when that inquiry started, and were reviewed in the months

        24       after that, and I understand that initially all of the

        25       emails for a list of staff, including Dominic Hogan, for

        26       the years 1999 and 2000 were obtained.  So I expect that

        27       the answer to the question is yes, but I can't say with

        28       certainty.

        29

        30       Q.   We have as exhibit 498 this document - AWB.0338.0050.

        31       It is appendix A to your second supplementary statement.

        32       In it Mr Lindberg speaks of a detailed review of facts

        33       which has involved reviewing over 30,000 emails.  He goes

        34       on to say:

        35

        36            A report on the factual findings will be

        37            tabled with AWB management tomorrow...

        38

        39       Which would be 7 May.  Did you ever see a written report of

        40       the factual findings as at 6 or 7 May?

        41       A.   No.

        42

        43       Q.   Do you know whether any such written report was ever

        44       brought into existence?

        45       A.   No, but the documents that record the findings

        46       included the first board presentation on 25 May, briefs to

        47       senior counsel and all of the attached documents, and
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         1       Quennell kept a folder of core documents himself, which

         2       were used for interviewing witnesses and for briefing AWB

         3       management.  So they are the manifestations of the inquiry

         4       that was undertaken, but there was no single written

         5       factual statement of the findings.

         6

         7       Q.   You say that the documents that record the findings

         8       included the first board presentation on 25 May.  Does that

         9       mean that there was such a document which recorded the

        10       findings which was presented to the board on 25 May?

        11       A.   Yes.  There was a PowerPoint presentation made to the

        12       board on that day, and which was subsequently filed with

        13       the board papers.

        14

        15       Q.   And who made that presentation?

        16       A.   I made that presentation with Quennell.

        17

        18       Q.   And the purpose of that presentation was to detail the

        19       review that had been undertaken and the results of the

        20       review that had been undertaken up to 6 May 2004?

        21       A.   Actually up to 25 May 2004, because it not just

        22       recounted findings, but also - and I won't mention the

        23       legal advice, but it did present the findings of senior

        24       counsel.

        25

        26       THE COMMISSIONER:   Q.   But you said that Mr Hogan's

        27       emails had been obtained by June 2003 and reviewed in the

        28       few months thereafter?

        29       A.   From June 2003.

        30

        31       Q.   Yes.

        32       A.   It took quite a while.  I have read the transcripts,

        33       and I know Mr Agius said surely there must have been a

        34       large number of people working on this and surely they

        35       didn't go through it email by email.  It was essentially

        36       Chris Quennell who worked on it on his own and he did go

        37       through it email by email by email.  And from that he

        38       compiled his folder of core documents and his knowledge of

        39       all of the facts.  That's why, since that date, even though

        40       many other lawyers have come in to assist in special areas,

        41       he has had a significant role because of his knowledge of

        42       the documents.

        43

        44       MR AGIUS:   Q.   Mr Lindberg says, when speaking of the

        45       detailed review:

        46

        47            This has involved reviewing over 30,000
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         1            emails, many files and interviewing AWB

         2            management.  The process has been led by

         3            Chris Quennell, Trade & Transport lawyer

         4            with Blake Dawson Waldron, Melbourne.

         5

         6       Is that not an accurate statement?  Rather than being led

         7       by Mr Quennell, had this detailed review of 30,000 emails

         8       been undertaken solely by Mr Quennell?

         9       A.   No.  He - I would - if you had to say how much of it

        10       did he do, I would say he probably did 80 to 90 per cent of

        11       the work, but he also had, I think, two other lawyers

        12       within his team at the firm who assisted him on particular

        13       issues, and of course he was also assisted in May 2004 by

        14       senior counsel who received a brief.

        15

        16       Q.   Well, they didn't receive a brief to read 30,000

        17       emails, did they?

        18       A.   I agree.

        19

        20       Q.   So by May of 2004 had Mr Hogan's, Mr Emons',

        21       Mr Watson's, Mr Owen's emails been reviewed for the

        22       period June 1999 to the end of 1999?

        23       A.   I expect they would have been, yes, because the search

        24       criteria for the emails was for the calendar years of 1999

        25       and 2000, and I believe the people for whom the emails were

        26       searched included those people.

        27

        28       THE COMMISSIONER:   Q.   That necessarily means that the

        29       material tendered before this inquiry in the first week of

        30       its hearings would have come as no surprise to AWB?

        31       A.   Well, it depends on how the information was

        32       communicated up within AWB and what people made of it, but

        33       people - the advisers to the company had seen those emails,

        34       and you would have to look at the facts about whether

        35       individuals at AWB had had documents drawn to them.

        36

        37            I have to say on that particular point, as a general

        38       manager, it is very difficult for me - I didn't walk around

        39       with a perfect knowledge of this transaction of the many

        40       hundreds of documents.  I would have reports from time to

        41       time on particular issues that came in from the advisory

        42       team, and I think that's fair to say of the other general

        43       managers as well.  You might be briefed on a detail and six

        44       months later you might not recall it, because it hasn't

        45       been brought to your attention again.  It is not as if we

        46       walked around with a perfect knowledge of everything that's

        47       been found.
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         1

         2       MR AGIUS:   Q.   Mr Cooper, if you had been briefed on the

         3       emails of Mr Hogan, Mr Watson, Mr Emons and Mr Owen for the

         4       six months from the beginning of this program in June of

         5       1999 to the end of 1999 you might not walk around with the

         6       content of each of the emails in your mind, but would you

         7       not walk around with a clear impression that AWB had been

         8       acting in breach of sanctions?

         9       A.   I wouldn't use your terminology that I had a clear

        10       impression that we had breached sanctions, but neither were

        11       we complacent.  The emails were - put us on high alert, and

        12       basically we were very keen to get legal advice on what

        13       they meant, because, to first inspection, they looked

        14       suspicious.

        15

        16       Q.   Mr Cooper, do you believe today that AWB acted in

        17       breach of sanctions during the Oil-for-Food Program?

        18       A.   I have yet to be - it is yet to be proven to me that

        19       the company has breached sanctions, and I say that not

        20       because of the media stories that are running where a

        21       standard has been applied to this where, when you look at

        22       this, you say, "Oh, that has to be a breach of sanctions".

        23       I come at this from a perspective of the legal background

        24       and say has there been a breach of UN resolution 661, UN

        25       resolution 986, the Foreign Corrupt Practices Act

        26       provisions in the Commonwealth Criminal Code?  I am yet to

        27       see concrete proof that those have been breached, and so

        28       I could not say, today, that I believe there has been a

        29       breach of sanctions.

        30

        31       Q.   So you do not accept the Volcker findings?

        32       A.   In totality every single one, it is a very difficult

        33       question to answer.

        34

        35       Q.   Well, the Volcker findings include a finding that AWB

        36       had acted in breach of sanctions?

        37       A.   No, I don't accept that particular finding of the

        38       Volcker inquiry.

        39

        40       Q.   You say in paragraph 55 of your second supplementary

        41       statement that, on reflection, and after re-reading your

        42       file note, it may be that your file note was either made in

        43       discussion, or for the purposes of discussion, with

        44       Mr Lindberg, prior to him addressing the joint information

        45       session, rather than at the time of his speaking.  Is that

        46       your current recollection?

        47       A.   Yes, it is.
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         1

         2       Q.   So we're not to regard your note as a record, albeit

         3       in note form, of what Mr Lindberg said during the course of

         4       the joint information session?

         5       A.   No, I wouldn't say that.  I think my observation about

         6       that file note is that, having gone back to it, I do think

         7       it was made just before - on the day of, but just before

         8       the joint information session, as part of the briefing by

         9       me of Lindberg.

        10

        11       Q.   But it is a note you prepared to brief Mr Lindberg?

        12       A.   Yes, and, to answer your question, as to whether it

        13       accurately reflected what Lindberg said would depend on

        14       whether he followed the notes in that presentation.

        15

        16       Q.   That's why I asked you the question, "So we're not to

        17       regard your note as a record, albeit in note form, of what

        18       Mr Lindberg said during the course of the joint information

        19       session?"

        20       A.   Yes, I - it's not a record that I took

        21       contemporaneously with him speaking in that presentation.

        22

        23       Q.   Did you provide it to him for the purpose of assisting

        24       him with what it was that he was to say?

        25       A.   Yes.

        26

        27       Q.   So effectively he read from it - is that what you say?

        28       A.   No, I'm not saying that.  I'm saying I gave it to him

        29       to prepare him for what he was going to say to that

        30       presentation, but typically Lindberg would take a briefing

        31       before a presentation and then he would put it aside and

        32       not look at it, and he would talk off the top of his head.

        33

        34       Q.   Do you have a recollection as to whether or not he

        35       spoke of how it was that the Tigris debt had in fact been

        36       recovered?

        37       A.   Yes.  I have covered this in my statement.  He, to the

        38       best of my recollection - and this is difficult for me to

        39       reconstruct, but I have a recollection that he responded to

        40       a question by a director after Andrew said the debt had

        41       been collected by AWB, and I have a recollection that one

        42       of the directors - I can't recall who; I have a memory that

        43       they were sitting down a particular end of the table, but

        44       I don't know who they were - said something short like,

        45       "Was the money collected through the payments for our

        46       contracts?" And I have a recollection that Andrew just

        47       nodded, or said, "Mmm-hmm", or just answered in the
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         1       affirmative, but there was no discussion about that or

         2       elaboration; it was as short as that.

         3

         4       Q.   And when did you gain that recollection?

         5       A.   That was after - well, I had that recollection at our

         6       first examination, but you asked me to think very

         7       carefully, when you asked me this question.  You told me

         8       that directors would be coming in to be examined the next

         9       week and that I should think very carefully about my

        10       response, and I didn't respond to that question because

        11       I could not recall with confidence who the director was, or

        12       exactly what they had said.  I just had a general feeling

        13       about it.  But I thought it was important that I provide

        14       that today.  I am not confident about who it was, but,

        15       given this issue is still being pressed, I thought it was

        16       relevant to include in my statement.

        17

        18       Q.   Can I bring you to paragraph 84 of your statement.

        19       You refer there to a meeting you attended on 2 June 2005

        20       during which Mr Lindberg reported on his meetings in

        21       Canberra with the government, and you set out what you have

        22       recorded in your work book over the page.  Could we bring

        23       up your notes, please - AWB.0393.0003.  Is it possible to

        24       project those notes at the same time as page 31 of the

        25       statement which was just open?  I can provide you with a

        26       photocopy of your notes, Mr Cooper.

        27       A.   I have got a copy of them, although it depends whether

        28       they are edited.

        29

        30       Q.   I will provide you with the notes as we have them,

        31       edited.  The first page of your handwritten notes does not

        32       appear to be reflected in your statement; would you agree

        33       with that?

        34       A.   Sorry, could you repeat the question?  I was looking

        35       at the screen.

        36

        37       Q.   The first page of those notes does not appear to be

        38       reflected in your statement?

        39       A.   No, no, I didn't say in my statement that it was a

        40       complete record.  I just said in my notebook I just

        41       extracted, when I was putting this statement together last

        42       week, what I thought was sort of pertinent information from

        43       that particular meeting, but no, it is not a complete

        44       extract.

        45

        46       Q.   Can we go to the first page of your notes.  With your

        47       assistance, not so much with the handwriting, but the
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         1       context, you have a note, "AL", which we take to be

         2       Mr Lindberg; is that right?

         3       A.   Yes.

         4

         5       Q.

         6

         7            ...preference that AWB continue

         8            cooperating.

         9

        10       A.   Yes.

        11

        12       Q.   In what context did Mr Lindberg say that?  Was it his

        13       preference or somebody else's preference?

        14       A.   It was the government's preference.  I think the

        15       context at that stage was that there were concerns by the

        16       middle of 2005 that the Volcker investigation was not

        17       extending what the Americans called due process, what we

        18       would call procedural fairness, to AWB, or that was AWB's

        19       impression, and there was a question about whether AWB

        20       should continue cooperating with the inquiry.

        21

        22       Q.   And Mr Lindberg was passing on his opinion that the

        23       government's view was that there was a preference that AWB

        24       should continue to cooperate with the Volcker Inquiry?

        25       A.   Yes.

        26

        27       Q.   The next dot point, is that "Warren Truss"?

        28       A.   Yes.

        29

        30       Q.   Could you read the rest of that?

        31       A.

        32

        33            Comment that AWB is "on nose" with PM.

        34

        35       Q.   And what did Mr Lindberg say about that?

        36       A.   I can't recall any elaboration on that point.

        37

        38       Q.   Was that comment a comment of Mr Truss, or was it a

        39       comment of Mr Lindberg?

        40       A.   It looks like a comment of Andrew about something that

        41       Warren Truss has said.

        42

        43       Q.   Mr Lindberg expressing the view that AWB is on the

        44       nose with the Prime Minister?

        45       A.   No, not Lindberg expressing that view, that Warren

        46       Truss had expressed that view.

        47
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         1       Q.   And then the next line?

         2       A.

         3

         4            Downer - delighted with AWB's cooperation -

         5            his feedback was that AWB had been

         6            exemplary.

         7

         8       Q.   This was Mr Lindberg reporting a comment that had been

         9       made by Mr Downer?

        10       A.   Apparently.

        11

        12       Q.   Well, is that the way we should read your note?

        13       A.   Yes.

        14

        15       Q.

        16

        17            ...delighted with AWB's cooperation --

        18

        19       With whom, with the IIC inquiry?

        20       A.   With the Volcker investigators when they came out to

        21       Melbourne and reviewed the data room and interviewed

        22       witnesses, yes.

        23

        24       Q.   And Mr Downer's feedback was that AWB had been

        25       exemplary in what - in cooperating with the IIC, or --

        26       A.   Yes.

        27

        28       Q.   Or exemplary --

        29       A.   Yes, exemplary in terms of that process that had

        30       happened in the February and the March of 2005.

        31

        32       Q.   And then:

        33

        34            Govt would have difficulty depending AWB if

        35            we don't cooperate.

        36

        37       Is that right?

        38       A.   Yes.

        39

        40       Q.   Again, a comment by Mr Lindberg recounting something

        41       that he said he had been told during the course of his

        42       meetings?

        43       A.   Yes.

        44

        45       Q.   And then over the page:

        46

        47            AL told story.
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         1

         2       And then there is something which has been blacked out,

         3       skip down a line:

         4

         5            Lack of due process - will get no mileage

         6            from this.

         7

         8       How do we read that line and the line that follows:

         9

        10            Don't go there - can't win.  Don't attack

        11            Volcker.

        12

        13       A.   The context was that the company was concerned about

        14       the lack of due process, its perception of the lack of due

        15       process being afforded by the Volcker investigation, and

        16       meetings with the government must have been providing that

        17       company feedback to the government, and the following after

        18       that is Andrew's assessment of what he was told by the

        19       government.

        20

        21       Q.   What, that there would be no mileage in what?

        22       A.   Yes, exactly as it says there.

        23

        24       Q.   Well, it doesn't say anything, "Will get no mileage

        25       from this".  What's the "this" - from raising the issue of

        26       lack of due process?

        27       A.   From raising the issue - yes, correct.

        28

        29       Q.

        30

        31            Don't go there - can't win.  Don't attack

        32            Volcker --

        33

        34       All on the same point - "We'll get no mileage from

        35       attacking Volcker or the processes of the inquiry"?

        36       A.   Yes.

        37

        38       Q.   And that was Mr Lindberg passing on the view that he

        39       had learnt during his meetings the day before?

        40       A.   Yes, as is all of this.

        41

        42       Q.

        43

        44            L'Estrange --

        45

        46       this is Lindberg passing on a comment by Mr L'Estrange --

        47
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         1            parties who had taken criticism have since

         2            been left alone.

         3

         4       Is that how we read that note?

         5       A.   Yes.  I can't add a lot more to that.  I don't know

         6       who L'Estrange is.

         7

         8       Q.

         9            May be better conceding point --

        10

        11       A.   Yes.

        12

        13       Q.

        14             -- if it is "unwitting".

        15

        16       Is that Mr Lindberg's view, or is he expressing the view of

        17       somebody he met in Canberra the day before?

        18       A.   I can't be sure of that point.  It could be either.

        19

        20       Q.   And then we come to that portion of your note which is

        21       reflected in the typescript of your second supplementary

        22       statement?

        23       A.   Mmm-hmm.

        24

        25       Q.   Is that right?

        26       A.   Yes.

        27

        28       Q.   And so Mr Lindberg was here reporting what he had said

        29       to the government?

        30       A.   Yes.

        31

        32       Q.   In your note you say:

        33

        34            Lindberg told the government that AWB had

        35            been using Alia since the 1980s.

        36

        37       Did he indicate to whom he had said that?

        38       A.   No.

        39

        40       Q.   You have used the words "the government" in your

        41       typescript statement.

        42       A.   Mmm.

        43

        44       Q.   "The government" doesn't appear in your note.  I am

        45       not being critical, but I am trying to get some information

        46       from you, if you can recall it, as to who it was that he

        47       had said that to, or who it was that he claimed he had said
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         1       that to?

         2       A.   I just couldn't say, only because typically when they

         3       visited Canberra they would schedule, you know, many

         4       meetings.  There might be five or six meetings in a day.

         5       There could be three or four people in each meeting.

         6       I expect that those meetings were the same in this case,

         7       and so he has come back and this is an overall summary.

         8       I am not an expert in the arrangements in Canberra, so it

         9       is difficult for me to be specific.

        10

        11       Q.   Were these contemporaneous notes?

        12       A.   Yes, they were.

        13

        14       Q.   He told the government, "We thought it was a Jordanian

        15       company", and he recounted to you, did he, that he had told

        16       the government, or somebody in Canberra, that he had told

        17       the Australian ambassador in Iraq in 2002 of using Alia?

        18       A.   Yes.  That's what he said.

        19

        20       Q.   That's a point I want to ask you about.  Do we read

        21       your note the way in which you have it in your statement

        22       that Mr Lindberg had told the Australian ambassador in Iraq

        23       in 2002 of using Alia?

        24       A.   Well, that's - I simply just wrote down what Andrew

        25       was saying, so I have no view on it, apart from the fact

        26       that I wrote it down while he said it.

        27

        28       Q.   But that's the way in which you have written it, isn't

        29       it?

        30       A.   Yes.  Yes.

        31

        32       Q.

        33            AL told Australian ambassador in Iraq in

        34            2002 of using Alia.

        35

        36       A.   Yes.

        37

        38       Q.   Now, was that news to you?

        39       A.   I can't say that I had heard it before.

        40

        41       Q.   Well, it is just that the inquiry has no documentation

        42       or note or email or report which indicates either that

        43       there was any conversation between the Australian

        44       ambassador, or any Australian ambassador, and Mr Lindberg

        45       in Iraq in 2002, let alone records a conversation about

        46       AWB's use of Alia in 2002.  Are you aware of any such note

        47       or document?
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         1       A.   No, I'm not.  I understand that, if it happened, it is

         2       something that Andrew most likely did when he was

         3       physically travelling in Iraq in 2002.

         4

         5       Q.   Were you aware that there was no Australian ambassador

         6       in Iraq in 2002?

         7       A.   I personally wasn't, no.

         8

         9       Q.   Could we bring up, please, exhibit 510?  That's

        10       DFT.0008.0063.

        11

        12       MR AGIUS:   I will tender these handwritten notes whilst

        13       that is coming up, Mr Commissioner.

        14

        15       EXHIBIT #685 MR COOPER'S HANDWRITTEN NOTES,

        16       BARCODED AWB.0393.0004

        17

        18       MR AGIUS:   Q.   This is a note made by Michael L'Estrange

        19       on 2 June 2005 following his meeting on 1 June, and at

        20       paragraph 4 his note bears some similarity to yours:

        21

        22            According to Mr Lindberg, AWB had utilised

        23            Alia since the 1980s.  AWB's understanding

        24            was that Alia was a Jordanian trucking

        25            company.

        26

        27       But he goes on to record:

        28

        29            In 2004, AWB's own investigations revealed

        30            that Alia was part-owned by the Iraqi

        31            Ministry of Transport.

        32

        33       You haven't recorded that in your notes.  Did Mr Lindberg

        34       tell you that he had told the government that?

        35       A.   I would be fairly sure that I wrote down everything

        36       Andrew said in that meeting, so if I haven't recorded it

        37       here in my notes, which I am sure were contemporaneous

        38       notes, given the detail and my lack of familiarity with

        39       particularly arrangements in Canberra - if it is not in my

        40       notes, which it isn't, then he didn't recount it to us the

        41       next day.

        42

        43       Q.   Mr L'Estrange goes on in his note:

        44

        45            Mr Lindberg noted that AWB had had no

        46            choice but to use Alia --

        47



            .27/3/06 (55)              5527     J M COOPER (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       that accords with your notes at paragraph B --

         2

         3            and that no concerns had been raised

         4            regarding Alia by other organisations,

         5            including UN bodies...

         6

         7       THE COMMISSIONER:   I think paragraph B is a bit different.

         8       Paragraph B says the government acknowledged that AWB had

         9       to use Alia.  That's not what Mr L'Estrange's note says.

        10

        11       MR AGIUS:   It is the next sentence:

        12

        13            There was no choice AWB would have lost the

        14            market and would not have met humanitarian

        15            need.

        16

        17       In your note you have, if you refer to it, recorded this:

        18

        19            MT - they acknowledged AWB had to use Alia.

        20            No choice.  Would have lost market.  Would

        21            have not met humanitarian need.

        22

        23       A.   Yes.

        24

        25       Q.   Was that matter - you have attributed it to MT.  Is

        26       that Mr Trewin?

        27       A.   Yes.

        28

        29       Q.   So that was said by Mr Trewin, was it?

        30       A.   Yes.

        31

        32       Q.

        33            They acknowledge that AWB had to use Alia.

        34            No choice.

        35

        36       Is that right?

        37       A.   Yes.

        38

        39       Q.   What we don't see in Mr L'Estrange's note is any

        40       reference to Mr Lindberg saying that he had told the

        41       Australian ambassador in Iraq in 2002 of using Alia.  Are

        42       you certain that Mr Lindberg said words to that effect

        43       during the course of his report to you?

        44       A.   Yes, I am, because they are in my notes.  But looking

        45       at them in this context and comparing them against

        46       L'Estrange's notes, another explanation could be that

        47       Andrew was telling the people in attendance at that
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         1       meeting, at AWB, the day after the government meetings,

         2       almost as an aside, not that he actually said that to the

         3       government but he could have just been telling it to the

         4       assembled managers and advisers, "I told the Australian" -

         5       just, you know, for us, "I told the Australian ambassador

         6       in Iraq in 2002 of using Alia".  So that could be an

         7       explanation for that statement.

         8

         9       Q.   So interspersed with his report of what he said to the

        10       government he may have made an aside about something that

        11       he had done himself?

        12       A.   He might have, yes.

        13

        14       Q.   Which he had not passed on to the government?

        15       A.   That's an explanation.  It could be either way.  I'm

        16       not saying that it is one or the other.

        17

        18       Q.   I am only interested in what your evidence is about

        19       it.  Do you say that, given the way in which you have taken

        20       your notes, that is a possibility?

        21       A.   I am saying that either of the two explanations I gave

        22       could be a possibility.

        23

        24       Q.   Then you have not included in your typescript the

        25       note:

        26

        27            Warren Truss worried about Liberal

        28            senators.

        29

        30       Am I reading that correctly?

        31       A.   Yes.

        32

        33       Q.

        34

        35            Rural & Regional Senate Ctee.  Bill and

        36            Jeanie Ferris.  They wanted to know what

        37            advisers we had on board.

        38

        39       Do we read all of that together - that it was --

        40       A.   No, no, I would finish that before the point about the

        41       advisers.

        42

        43       Q.   Well, in your typescript statement you say that the

        44       government wanted to know what advisers AWB had.

        45       A.   Mmm.

        46

        47       Q.   In your note it is not as clear as that.  Can you give
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         1       us some assistance as to how we should read your note?

         2       A.   That "they" is the government - they wanted to know

         3       what advisers we have on board, "they" being the

         4       government.

         5

         6       Q.   And the two lines above that should be read together?

         7       A.   Yes.

         8

         9       Q.   Mr Lindberg then is recorded as saying, as you have it

        10       in your typescript note:

        11

        12            Lindberg said we were frank how this could

        13            turn out.  They wanted to be briefed

        14            regularly.  There are some things which

        15            could have been done better.

        16

        17       Did Mr Lindberg expand on what were the things that could

        18       have been done better?

        19       A.   Not at this meeting, but I have had conversations with

        20       him since about what could have been done better and how we

        21       could improve the governance of the company going forward,

        22       which he started talking to me about in the middle of 2005,

        23       to the extent that I set up the new file, with many ideas

        24       for improved governance, particularly in the international

        25       sales and marketing area of the company, to ensure that

        26       such incidents don't happen again.

        27

        28       Q.   Does that matter have a project name?

        29       A.   Yes, Project Renew.

        30

        31       Q.   Can you tell from the way in which you have written

        32       this note whether this was an aside by Mr Lindberg or

        33       whether it was something that he said to the government,

        34       "There are some things which could have been done better"?

        35       A.   I think that's something he would say that he had said

        36       to the government, given that the context is two lines

        37       above he said - he was telling us in that sentence about

        38       being frank with the government and admitting there were

        39       things that could have been done better.

        40

        41       MR AGIUS:  There are just one or two matters more.

        42       Mr Commissioner, is that a suitable time just to take a

        43       short break?

        44

        45       THE COMMISSIONER:   Yes.

        46

        47       SHORT ADJOURNMENT
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         1

         2       MR AGIUS:   Q.   There are some portions of your notes,

         3       exhibit 685, towards the end, under the heading "Action"

         4       for which there has been a claim for legal professional

         5       privilege.  May we take it that a portion of that was,

         6       what, some form of instruction to lawyers, was it?

         7       A.   Yes, there were three lawyers at the meeting - myself

         8       and two lawyers from Arnold Bloch Leibler - and the

         9       statements I am told the company has taken privilege over

        10       were instructions about the conduct of the Volcker

        11       investigation matter going forward.

        12

        13       Q.   Was there one matter which was not an instruction to a

        14       lawyer?

        15       A.   Yes, the bottom - I haven't got the document with me,

        16       but the bottom point, I believe I will get the document

        17       back - my original is still over there.  I would like to

        18       have it in front of me before I answer the question.

        19

        20       MR AGIUS:   I understand the claim for legal professional

        21       privilege is being modified, Mr Commissioner.

        22

        23       MR CLELLAND:   Could that be provided to the witness,

        24       Commissioner?

        25

        26       THE WITNESS:   Before I answer the question, can I just

        27       ask, has the claim for privilege been removed over the last

        28       sentence?

        29

        30       MR JUDD:   Commissioner, we have modified the claim only in

        31       relation to those parts that Mr Cooper just mentioned as

        32       involving instructions to lawyers and withdrawn it in

        33       relation to the last two lines which commence "AL - will

        34       probably go to see IIC at some stage.  See Volcker".  On

        35       our instructions, that was not privileged.

        36

        37       THE COMMISSIONER:   Why was privilege ever claimed for it?

        38

        39       MR JUDD:   Because it was understood that these were action

        40       points involving instructions to lawyers, and we sought

        41       confirmation because of the reference to "AL" in the last

        42       line, and it has been indicated to us that that was

        43       something that he had said he was going to do, rather than

        44       an instruction to lawyers.  That's why.

        45

        46       THE COMMISSIONER:   I am sorry, I just don't understand

        47       that, if what you read out is what is written down.  "AL
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         1       said he was going to see Volcker" - how could that be a

         2       claim for privilege?

         3

         4       MR JUDD:   If that is in the context of there being some

         5       discussion about the strategy and advice being sought as to

         6       what someone should do, then plainly it will be privileged.

         7       What we have endeavoured to do, Commissioner, is to take a

         8       responsible approach and double check it, because we are

         9       able to do that, and we have done that, and we have reached

        10       the point, with the assistance of Mr Cooper, whose note it

        11       is, in consultation with his lawyers, that indeed that is

        12       not a proper matter for privilege.

        13

        14       THE COMMISSIONER:   Quite.

        15

        16       MR JUDD:   In those circumstances, we have withdrawn it.

        17

        18       THE COMMISSIONER:   I understand that.  What I am wondering

        19       is why it was ever taken in the first place.  If the same

        20       inquiries had been made as were made now, it wouldn't have

        21       been.

        22

        23       MR JUDD:   Because it was understood that the action points

        24       were action points for the lawyers.  That's why.

        25

        26       THE COMMISSIONER:   Yes.  That just means proper inquiry

        27       wasn't made before the claim for privilege was taken.

        28

        29       MR JUDD:   We have been trying to manage this as best we

        30       can, sir, in circumstances where Mr Cooper is separately

        31       represented, and we don't want to find ourselves seeking

        32       instructions from him in the course of his evidence unless

        33       it seems necessary.  We have done that because it seemed

        34       necessary, and we responded in a way we think is

        35       appropriate.

        36

        37       THE COMMISSIONER:   It is appropriate.

        38

        39       MR JUDD:   Now, insofar as there is an implication that

        40       privilege has been claimed in bad faith, it is resented.

        41

        42       THE COMMISSIONER:   I didn't say that.  What it seems to me

        43       has happened is that privilege has been claimed through

        44       lack of care.

        45

        46       MR JUDD:   Well, that's resented also, sir.

        47
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         1       THE COMMISSIONER:   Because if the inquiries which have now

         2       been taken which have led you to withdraw the claim for

         3       privilege had been taken earlier, privilege would not have

         4       been claimed, and that's a matter of great concern to me.

         5       I just don't know whether that's the situation with the

         6       documents or not.

         7

         8       MR JUDD:   Well, we reject the proposition, sir, that care

         9       hasn't been exercised in claiming privilege.  We reject the

        10       proposition that care is not being exercised in claiming

        11       privilege.  Insofar as there is a suggestion that more

        12       ought to have been done in connection with this particular

        13       document before now, we reject that.  This is only a

        14       document that we have been turning our mind to today, and

        15       we are doing our best to ensure that we discharge our

        16       obligation.  We are a little surprised, sir, that the

        17       suggestion is made that in some way or another we have been

        18       remiss in our duty in dealing with this matter.

        19

        20       THE COMMISSIONER:   I have said what I wanted to say.

        21

        22       MR JUDD:   And I have said what I wanted to say, thank you,

        23       sir.

        24

        25       THE COMMISSIONER:   Yes, Mr Agius.

        26

        27       MR AGIUS:   Q.   What can you say, Mr Cooper, about the

        28       last line - was that a statement made by Mr Lindberg as to

        29       his intention as to what he was proposing to do?

        30       A.   Yes.  Yes, I think it is a direct statement by Andrew

        31       that AWB would probably go to see the IIC at some stage and

        32       actually see Volcker personally, and that would have been

        33       an assessment he made after having had his meetings with

        34       the government.

        35

        36       Q.   You said in the course of your evidence, when I was

        37       asking about your notes, that you had had discussions with

        38       Mr Lindberg since this day in June on the topic of how

        39       matters could have been handled better.  In fact, your

        40       evidence was - I asked:

        41

        42            ...Did Mr Lindberg expand on what were the

        43            things that could have been done better?

        44

        45       You said:

        46

        47            A.  Not at this meeting, but I have had
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         1            conversations with him since about what

         2            could have been done better and how we

         3            could improve the governance of the company

         4            going forward, which he started talking to

         5            me about in the middle of 2005...

         6

         7       And you went on to talk about setting up a new file and you

         8       told us about Project Renew.  What did Mr Lindberg say to

         9       you on that topic, and when did he say it?

        10       A.   It was on a number of occasions.  There was no formal

        11       meeting to discuss it.  There were observations by him on a

        12       number of occasions, and I also took the initiative to do

        13       something proactive about this.  There were a number of

        14       occasions where he discussed, you know, what we should be

        15       doing going forward.

        16

        17       Q.   But what did he say that could have been done better?

        18       A.   It is difficult to explain it succinctly, because it

        19       was a conversation started a long time ago, but, broadly,

        20       he started with like almost a rhetorical question, "What

        21       can we do better", to me.  I started out by saying we

        22       needed greater awareness of laws that apply, particularly

        23       in the IS&M area, like the Foreign Corrupt Practices Act

        24       provisions of the Commonwealth Criminal Code, better

        25       awareness of our own internal authorisation procedures.

        26       The company has a reserved power system for the board and

        27       management authorisations for management authority

        28       levels - that the management could do with more training on

        29       those topics; better training in the company's code of

        30       ethics; and more assistance with advice to those managers

        31       who are out in the field and transacting business

        32       overseas - more immediate advice and less bureaucracy in

        33       actually giving them guidance as to how to do their jobs.

        34

        35       Q.   Well, that's what you said.  What did Mr Lindberg say

        36       that could have been done better?

        37       A.   Well, I don't know that he articulated specifics of

        38       what could be done better.  He just - he really said that,

        39       looking at this particular situation, there needed to be

        40       better reporting from lower levels of management about what

        41       they were doing on behalf of the company, and we needed

        42       greater awareness and governance in this area.  He really

        43       said that this project needed to start because we

        44       actually - in conjunction with actually investigating and

        45       managing the matter, we also needed to be doing something

        46       active to make sure it didn't happen again, and that would

        47       be expected by the government and by our board.



            .27/3/06 (55)              5534     J M COOPER (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1

         2       Q.   Did he make any reference to the Arthur Andersen

         3       report of December 2000 that dealt with integrity issues at

         4       IS&M?

         5       A.   No.  No, he didn't make any mention of that to me.

         6

         7       Q.   Did you make any reference to it as a starting point

         8       for where things might be done better?

         9       A.   No, I did not.

        10

        11       Q.   Dr Fuller - this is on a different topic - in his

        12       statement at paragraph 162, exhibit 515, said this:

        13

        14            The Canadian Wheat Board was a competitor

        15            to ABL but was regarded as an institution

        16            of much greater integrity.

        17

        18       That is --

        19       A.   I think you mean AWB - a competitor to AWB - rather

        20       than ABL.

        21

        22       Q.   I am sorry, AWBL - I will start again:

        23

        24            The Canadian Wheat Board was a competitor

        25            to AWBL but was regarded as an institution

        26            of much greater integrity.

        27

        28       And the comparison he was drawing in the context of this

        29       statement was much greater integrity than US Wheat

        30       Associates:

        31

        32            I believed that as a result of this

        33            complaint --

        34

        35       that is, the complaint made by the Canadian Wheat Board --

        36

        37            Andrew Lindberg instructed Jim Cooper to

        38            conduct some form of review, although I'm

        39            not certain about the details.

        40

        41       Were you aware at any time of the complaint by the Canadian

        42       Wheat Board that was made about AWBL?

        43       A.   Yes, I was aware of it, and we will hit the same

        44       problems with privilege as we had earlier on today.

        45

        46       Q.   All right.  Well, let's see how we go.  When did you

        47       become aware of it?
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         1       A.   I would say around April 2004.

         2

         3       Q.   That would be four years after the complaint was made.

         4       A.   Yes.

         5

         6       Q.   You had no knowledge of it before then?

         7       A.   No.

         8

         9       Q.   What was your source of knowledge of it in April 2004?

        10       A.   The legal review that had been undertaken by Quennell.

        11

        12       Q.   Were you instructed by Mr Lindberg to conduct a review

        13       concerning the Canadian complaint?

        14       A.   No, I was not.

        15

        16       Q.   Did an investigation of the Canadian - oh, I don't

        17       think I can ask you that question.  Did an investigation of

        18       the Canadian complaint become incorporated into Project

        19       Rose?

        20       A.   It wasn't - that's not an accurate way of describing

        21       it.  It wasn't incorporated as a result of an initiative by

        22       Lindberg.  It was part of Project Rose.  It was one of the

        23       facts that was investigated.  It was a specific issue put

        24       to Trevor Flugge by Quennell.

        25

        26       Q.   I don't think you can tell us about what the inquiry

        27       did in relation to that complaint, because if you start

        28       telling us about it and there is no objection you will have

        29       to tell us all about it.

        30

        31       MR AGIUS:   Is there a claim for legal professional

        32       privilege over this?

        33

        34       MR JUDD:   Yes, of course there is.  There is.

        35

        36       MR AGIUS:   Q.   Then it is an area that I won't go into.

        37       A.   Can I just say, I answered this in detail in my

        38       statement, everything that I would want to put on this

        39       issue, and the company claimed privilege over it.  It was

        40       one of the specific issues that was put to me by the

        41       solicitor assisting last week.

        42

        43       Q.   In correspondence?

        44       A.   In correspondence.  And I answered it at paragraph 13

        45       of my statement, which has been mostly edited.

        46

        47       Q.   There is one further matter I need to put to you, and
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         1       I have neglected to do it.  Were you present at a board

         2       meeting on 12 January of this year on an occasion when

         3       Mr Lindberg addressed?

         4       A.   Yes, I was.

         5

         6       MR JUDD:   Commissioner, these questions are asked under

         7       cover of our objections to the jurisdiction of this

         8       Commission to inquire into events after the constitution of

         9       this Commission.  Perhaps I need only say that at this

        10       stage.  I understand what my friend is not doing is seeking

        11       to traverse legal professional privilege, but the other day

        12       I did raise an objection to the investigation extending

        13       into matters which did not exist at the time of the terms

        14       of reference, and we have put our submissions on that.

        15       They don't fall into the same category as privileged

        16       material.

        17

        18       THE COMMISSIONER:   No, but it raises an interesting point,

        19       the point being from what date do letters patent speak.

        20       Put aside for a minute the content about whether or not the

        21       extended letters patent, extended in March, do permit such

        22       an examination.  Is any point going to be taken by anyone

        23       that this Commission, assuming it is entitled to inquire

        24       into this matter because of what I will call the extended

        25       letters patent, cannot take into account any material

        26       received by the Commission prior to the date of those

        27       extended letters patent?  Because if any point is to be

        28       taken, I will have retendered all of the material before me

        29       as of today.

        30

        31       MR JUDD:   Cannot take into account material produced prior

        32       to the letters patent?

        33

        34       THE COMMISSIONER:   Yes.

        35

        36       MR JUDD:   No.  We understood that the amendments to the

        37       letters patent that were sought and obtained a short time

        38       ago were intended, and achieved to the satisfaction of the

        39       Commission, to be a clarification of the scope of that

        40       which you had contended, Commissioner, was always part of

        41       or intended to be within the scope of inquiry.

        42

        43       THE COMMISSIONER:   That was my view.  But if that view was

        44       wrong, I wanted the letters patent extended to make sure

        45       that I could look at the matters that I thought I was

        46       entitled to look at.

        47



            .27/3/06 (55)              5537     J M COOPER (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       MR JUDD:   We don't seek to contend that the clarification

         2       that's occurred requires the retendering of material and

         3       evidence and such like that's gone before.  We take the

         4       view, having been advised at least that this was the

         5       intention of the Commission, that the amendment that

         6       occurred was in clarification of that which had been

         7       authorised initially under the terms of reference.

         8

         9       THE COMMISSIONER:   Not at all.  I expressed the view that

        10       I was entitled to inquire into matters which you said I was

        11       not, and, in case my view be wrong, I sought and received

        12       what I have called the extended letters patent.

        13

        14       MR JUDD:   We don't take the view that anything has to be

        15       retendered for you to look at material which is properly

        16       covered by the terms of reference as they exist now.

        17

        18       THE COMMISSIONER:   Now.

        19

        20       MR JUDD:   As they exist now.

        21

        22       THE COMMISSIONER:   Does anybody else --

        23

        24       MR JUDD:   So that if it might otherwise be said that there

        25       wasn't authority beforehand, in our submission, there is no

        26       need to remedy the position by taking that course.  The

        27       only point that we make is that the terms of reference,

        28       whether they are amended or not, are not intended to

        29       inquire into matters that involve the preparation for the

        30       very hearing which is the subject of the terms of

        31       reference.  We said that the other day, and I won't repeat

        32       what we said, but it is based on construction and policy

        33       considerations which, in our submission, would ordinarily

        34       require that interpretation.

        35

        36       THE COMMISSIONER:   What do I do about the two pieces of

        37       evidence which I think address this meeting, if you are

        38       right?  I thought we had one yesterday and one some time

        39       ago when, as I recall, without objection, evidence was led

        40       in relation to this meeting.

        41

        42       MR JUDD:   Yes.  Well, I wasn't intending to stop the

        43       question for the reason that the issue has already been

        44       opened in the past and was again yesterday.

        45

        46       THE COMMISSIONER:   No, but it raises the difficult point,

        47       doesn't it:  if you are right, what do I do about that
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         1       evidence which was taken and led without objection?  Do

         2       I have regard to that, but I can't inquire into this

         3       witness's evidence in relation to the same meeting?

         4

         5       MR JUDD:   The problem is that it does seem that - and

         6       I may be wrong about this - the meeting which was under

         7       inquiry, which was not clear when Mr Moffet gave his

         8       evidence, is the joint information session.  If that's not

         9       the case, then perhaps the situation is different, but at

        10       the joint information session, when these informations were

        11       discussed, it was a privileged occasion.  Mr Moffet spoke

        12       of something that was said, as I understand it, at one of

        13       the board meetings.

        14

        15            It may be that only part of the joint information

        16       session was occupied - I am just casting my mind back -

        17       with the discussion involving lawyers.  You will recall

        18       that Mr Fuller's notes deal with that.  We are concerned

        19       that the inquiry not extend into that privileged material,

        20       and we maintain the submission, sir, that the terms of

        21       reference, however construed, do not, and are not intended

        22       to, permit an investigation for the purpose of reporting as

        23       to whether or not there has been a breach of the law into

        24       the events which postdate the terms of reference.

        25

        26       THE COMMISSIONER:   Which terms of reference?

        27

        28       MR JUDD:   The establishment of this Commission.

        29

        30       THE COMMISSIONER:   You mean the terms of reference

        31       in November?

        32

        33       MR JUDD:   When this Commission --

        34

        35       THE COMMISSIONER:   Not those in March?

        36

        37       MR JUDD:   Correct, when this Commission was established.

        38

        39       THE COMMISSIONER:   That's the very point I was raising

        40       with you:  from when do the terms of reference speak.  If

        41       they speak from March, there is no problem, assuming the

        42       terms are wide enough to cover this topic.  If they speak

        43       from November, there may be a problem.  That's why I asked

        44       the question I did.

        45

        46       MR JUDD:   Yes.  We see the problem slightly differently.

        47       We don't see a problem that requires rectification by
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         1       retendering material.  That is not the problem we

         2       understand.

         3

         4       THE COMMISSIONER:   Well, if the time point is taken in

         5       relation to this, I don't understand why it is not taken

         6       generally.

         7

         8       MR JUDD:   But it was taken generally the other day.

         9

        10       THE COMMISSIONER:   Quite.  That produces the problems I

        11       have been addressing.

        12

        13       MR JUDD:   Yes.

        14

        15       THE COMMISSIONER:   And if the time point is taken, I think

        16       I have to have everything retendered, because the same

        17       principle would apply if I considered material which was

        18       received after the initial letters patent and before the

        19       amended letters patent.

        20

        21       MR JUDD:   Well, we don't see the need to have it

        22       retendered.  The amendments that were made recently, of

        23       course, amend the initial letters patent, so that we are

        24       talking about the same commission of inquiry, but if there

        25       is any doubt as to the validity of that which has been

        26       tendered already and the authority of this Commission to

        27       investigation, then under the terms of reference, if the

        28       Commission is minded to have it retendered, so be it.  It

        29       is not a matter that we would stand in the way of.  It

        30       seems to be an appropriate course and it can be done by

        31       schedules, or something of that sort.  It need not be a

        32       time consuming matter.

        33

        34            Quite frankly, we wouldn't see it as necessary because

        35       the amendment is made to the original letters patent.  So

        36       they stand as if operative from the date on which this

        37       Commission was constituted, we would have thought.

        38

        39       THE COMMISSIONER:   I think we are talking at cross

        40       purposes, Mr Judd.  Your submission is that in the letters

        41       patent of 17 March 2006 the words:

        42

        43            ..."any decision, action, conduct, payment

        44            or writing" of any of the three Australian

        45            companies that are mentioned in that

        46            paragraph, or any person associated with

        47            one of those companies, includes (but is
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         1            not limited to) any decision, action,

         2            conduct, omission, payment or writing of

         3            that company or person that occurred in the

         4            course of, in relation to, or consequential

         5            upon:

         6            (a) any inquiry; or

         7            (b) any investigation; or

         8            (c) any response to any complaint, inquiry,

         9            investigation or allegation...

        10

        11       et cetera, are not wide enough to cover this inquiry

        12       looking at what AWB or its directors might have done --

        13

        14       MR JUDD:   In relation to this inquiry.

        15

        16       THE COMMISSIONER:   -- in March in relation to this

        17       inquiry.

        18

        19       MR JUDD:   Well, in our submission that would be placing an

        20       extraordinary construction on these terms of reference, and

        21       would contradict the very policy considerations that are

        22       often called in aid to support the fundamental principle of

        23       our legal system that has been so much the subject of

        24       discussion here; namely, legal professional privilege.  If

        25       it were so, it would impact adversely on the ability of any

        26       royal commission to function properly hereafter.  If

        27       commissions were to be interpreted as permitting an

        28       inquiry, once established, to investigate the way in which

        29       a party to be investigated set out to manage the way in

        30       which they were to conduct themselves before the party

        31       investigating them, it would be an extraordinary outcome.

        32       In our submission, a court of law would construe terms of

        33       reference as to not extend to that material.  It is not

        34       intended to extend to that material for reasons that are

        35       very similar to those policy considerations that apply to

        36       legal professional privilege.  It would inhibit parties in

        37       their discussions, in their preparations, in the assembly

        38       of material - in almost every aspect of the way in which

        39       they might prepare - to come before such an inquiry.  In

        40       our submission it would be extraordinary, it would be

        41       unusual as to almost be beyond belief, that terms of

        42       reference would be so construed.  We would submit that,

        43       notwithstanding the extension here which is to apply as an

        44       amendment to the initial terms of reference, such a result

        45       would have been intended.  Now, as to whether material --

        46

        47       THE COMMISSIONER:   I suppose it depends on the starting
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         1       point.  Policy considerations might commence with the view

         2       that those parties being investigated would come forward

         3       and want to tell the truth, and that if, in the course of

         4       preparation for an inquiry, they decided to take some

         5       conduct which was an action which was indicative of a

         6       guilty mind, for instance - I'm not relating it to this

         7       case, but if that were the case - why shouldn't policy

         8       permit an examination of that factor?

         9

        10       MR JUDD:   Because it would be entirely prejudging the

        11       matter.  It would anticipate that the party under

        12       investigation would do just that.

        13

        14       THE COMMISSIONER:   Not at all.  If one is looking at the

        15       conduct against the background of the assumption that the

        16       party will be frank and truthful, and if there is conduct

        17       which indicates that that's not the case, one would want to

        18       ask why, and it may be indicative of a different mindset.

        19

        20       MR JUDD:   We hope, sir, that this doesn't disclose a

        21       prejudgment of the issue on the part of you, Commissioner,

        22       in relation to seeking these extensions to deal with such

        23       an issue.  We take it it doesn't.

        24

        25       THE COMMISSIONER:   Of course it doesn't.

        26

        27       MR JUDD:   In our submission, such a circumstance is, while

        28       perhaps conceivable, not one that would permit a contrary

        29       interpretation to be drawn because of the policy

        30       considerations that we say would be applied in the

        31       construction.  Anything is possible.  Anything is possible,

        32       but, generally speaking, the construction of terms of

        33       reference will assume - and in this case we take it that

        34       this is an assumption which would not be contradicted by

        35       this Commission - that the parties would be responding in

        36       good faith.  In those circumstances, there would be no

        37       justification for any such intended extension.

        38

        39       THE COMMISSIONER:   Yes.  I will allow the question, but

        40       not in relation to any matters covered by legal

        41       professional privilege.

        42

        43       MR AGIUS:   Q.   I was asking you a question in terms of

        44       what Mr Lindberg had said, and being quite careful to stay

        45       away from the issue of legal professional privilege - not

        46       anything that might have been said by anybody else, or

        47       anything that might have been said by a lawyer.  I want to
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         1       take you back to the board meeting on 12 January 2006.  The

         2       inquiry has evidence that on that day there was a joint

         3       information session, that there was a board meeting.

         4       Mr Moffet has provided a statement in which he has said

         5       this, in paragraph 41, at WST.0020.0101:

         6

         7            To the best of my recollection, the first

         8            occasion on which I was informed that the

         9            AWB had in fact paid after-sales-service

        10            fees (including commissions) which were

        11            on paid to the Iraqi government, was at an

        12            AWB Board meeting on 12 January 2006.

        13            Mr Lindberg informed me and the other

        14            directors of these matters at that Board

        15            meeting.  This was the first occasion on

        16            which I was given information that AWB

        17            staff may have known that payments made by

        18            the company were on paid to the Iraqi

        19            regime.

        20

        21       Now, that's Mr Moffet's statement.  Did you attend a joint

        22       information session and a meeting of the AWBL board on

        23       12 January 2006?

        24       A.   I attended a joint information session on

        25       Project Lilac.  If there was a separate board meeting after

        26       that, I did not attend such a meeting.

        27

        28       Q.   During the course of the meeting that you attended,

        29       however described, did you hear Mr Lindberg say words to

        30       the effect that AWB had in fact paid aftersales service

        31       fees, including commissions, which were onpaid to the Iraqi

        32       Government?

        33       A.   I don't recall hearing any such statement.

        34

        35       Q.   Do you say that, to the best of your recollection,

        36       that wasn't said, or do you say you have no recollection

        37       one way or the other?

        38       A.   To the best of my recollection, that wasn't said, and

        39       the knowledge of what was said of mine I set out in

        40       paragraph 117 of my second supplementary statement, because

        41       I took notes of that meeting, and they are a complete set

        42       of the words in my notebook for that meeting - that joint

        43       information session - just of what Andrew Lindberg said,

        44       not what the lawyers said.

        45

        46       Q.   You have said at paragraph 117:

        47
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         1            My workbook notes the following for the

         2            Joint Information Session of the

         3            Boards...on 12 January...

         4            "Introduction BS - short - Cole Inquiry -

         5            serious potential

         6            AL - introduced team - brief outline of

         7            Inquiry.  Look at this in a new light -

         8            there were warning signs - need to state

         9            facts as we know them.  AL has a statement

        10            of facts - does contain an apology - will

        11            go through this with the Board."

        12

        13       That's the note that you took; is that right?

        14       A.   Yes, it is right.

        15

        16       Q.   Does that note purport to be a note of every word that

        17       was spoken by Mr Lindberg?

        18       A.   No.

        19

        20       Q.   Might it be that Mr Lindberg said words to the effect

        21       that AWB had in fact paid aftersales service fees which

        22       were onpaid to the Iraqi Government, and that you just

        23       didn't make a note of that detail?

        24       A.   Well, I repeat my answer I gave just before:  to the

        25       best of my recollection, he did not make those statements

        26       at - I must say, at the joint information session, because

        27       that's the only part of that board meeting I attended that

        28       day.

        29

        30       Q.   Mr Moffet says - and he speaks of a board meeting:

        31

        32            This was the first occasion on which I was

        33            given information that AWB staff may have

        34            known that payments made by the company

        35            were onpaid to the Iraqi regime.

        36

        37       Did you hear words to that effect said at the joint

        38       information session - that AWB staff may have known that

        39       payments made by the company were onpaid to the Iraqi

        40       regime?

        41

        42       MR JUDD:   Well, now you are probably inquiring into

        43       something that may be the subject of a claim for privilege.

        44

        45       MR AGIUS:   Q.   Did you hear those words said by

        46       Mr Lindberg?

        47       A.   To the best of my knowledge, my recollection, I did
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         1       not hear those words spoken by Lindberg.

         2

         3       Q.   Did you see Mr Lindberg's statement of facts?

         4       A.   I may have seen his statement of facts in the joint

         5       information session, but by that stage, on 12 January,

         6       I was working full time on the company's management team

         7       for this project, and so was quite disconnected from other

         8       work happening in the company that I would normally be

         9       involved with.  So I didn't get involved in the preparation

        10       of that statement, and I probably, if I saw it, was given a

        11       copy of it on the day in the joint information session.

        12       But I can't recall much about it at all.

        13

        14       Q.   Were you given a copy of it on the day in the joint

        15       information session?

        16       A.   I think I may have been given a copy, but I can't

        17       recall with certainty.

        18

        19       Q.   Your notes say:

        20

        21            ...does contain an apology.

        22

        23       Do you recall reading an apology?

        24       A.   I don't recall reading an apology.  I remember

        25       discussion of it at the joint information session, I think,

        26       but mostly at the joint information session all I remember

        27       is the report by the lawyers.

        28

        29       Q.   What did Mr Lindberg say about this statement of facts

        30       that did contain an apology?

        31       A.   To the best of my knowledge, when Andrew spoke prior

        32       to the legal report, he just outlined that there would be a

        33       statement of facts containing an apology, and I - to the

        34       best of my recollection, the legal report then happened,

        35       and I don't think I was present when the statement of facts

        36       and an apology were discussed.  I think it must have been

        37       after that.

        38

        39       Q.   Your notes record this:

        40

        41            Look at this in a new light - there were

        42            warning signs - need to state facts as we

        43            know them.

        44

        45       They were statements made by Mr Lindberg?

        46       A.   Yes.

        47
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         1       Q.   That AWB needed to state the facts as it knew them?

         2       A.   Yes.

         3

         4       MR ALLEN:   "Know", it says.

         5

         6       MR AGIUS:   I am sorry?

         7

         8       MR ALLEN:   This is one of the points that will have to be

         9       made at some later stage in more detail in submissions.

        10       People seem to have difficulty coming to terms with the

        11       concept that what might be known on 12 January of 2006 is

        12       not necessarily what might have been known six months

        13       earlier, let alone three years before that.  Mr Agius just

        14       used the term "knew", which is a very dangerous term to use

        15       in the context of this inquiry, because one of the

        16       questions you, sir, will be dealing with is what people

        17       knew and when they came to know it.  I just object to that

        18       phrase being used in this context, without the question

        19       being put much more clearly about the state of knowledge as

        20       at 12 January, as opposed to some earlier non-specified

        21       time.

        22

        23       MR AGIUS:   I take my learned friend's point.  I didn't

        24       realise that that was what he - I thought he was saying

        25       "no", as in "N-O", not "know", as in "K-N-O-W".

        26

        27       Q.   Your notes as you have recorded them in your statement

        28       are:

        29

        30            There were warning signs --

        31

        32       in the past tense --

        33

        34            need to state facts as we know them.  AL

        35            has a statement of facts - does contain an

        36            apology...

        37

        38       Did Mr Lindberg expand on what that apology was?

        39       A.   I don't - to the best of my recollection, I don't

        40       believe he expanded on that in the part of the joint

        41       information session I attended.

        42

        43       Q.   Do you have those notes?  You said your workbook notes

        44       the following - do you have your notebook or a copy of the

        45       notes from your workbook that relate to this?

        46       A.   I don't have my workbook with me.  It is in Melbourne.

        47       I don't believe I have a copy of those notes here with me.
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         1

         2       Q.   Is there any reason why you didn't bring your workbook

         3       or a copy of your workbook notes with you?

         4       A.   Yes.  There is a reason.  Because I had to travel from

         5       Melbourne, I already had one large suitcase of documents,

         6       and I was very careful about what extra documents I could

         7       take, and I didn't bring any of my workbooks, which are

         8       quite voluminous and heavy.

         9

        10       Q.   Is that notebook at your place of work - at AWB

        11       Limited?

        12       A.   Yes, it is.

        13

        14       MR AGIUS:   Thank you.  That's the examination of

        15       Mr Cooper.

        16

        17       THE COMMISSIONER:   Mr Clelland?

        18

        19       MR CLELLAND:   No, thank you, Commissioner.

        20

        21       THE COMMISSIONER:   Mr Judd?

        22

        23       MR JUDD:   Just one brief matter, Commissioner.

        24

        25       <EXAMINATION BY MR JUDD:

        26

        27       MR JUDD:   Q.   Mr Cooper, I just want to take you back to

        28       your recollection of the discussion at the joint

        29       information session, I think it was, on 14 December 2004?

        30       A.   Yes.

        31

        32       Q.   I think you have said that by a process of

        33       reconstruction you had reached the view that the question

        34       was asked by a director sitting down one end of the table

        35       to the effect that was the money collected through the

        36       payment of contracts, and Mr Lindberg nodded, or something

        37       to that effect - is that a fair summary?

        38       A.   Yes, that's a fair summary - or he answered in the

        39       affirmative, I can't remember, but there was little

        40       elaboration.

        41

        42       Q.   There was certainly no - I am sorry, I cut you off.

        43       A.   There was little elaboration.

        44

        45       Q.   Perhaps that answers the question I was about to ask

        46       you.  From your reconstruction, there was certainly no

        47       discussion about this issue?
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         1       A.   That's correct.

         2

         3       Q.   And you made no note of what was said among the notes

         4       that you were taking of this particular meeting?

         5       A.   No, I did not.

         6

         7       MR JUDD:   Thank you.  I have no further questions.

         8

         9       THE COMMISSIONER:   Does anybody else wish to ask any

        10       questions?

        11

        12       MR KENNAN:   Yes, I do, Commissioner.

        13

        14       <EXAMINATION BY MR KENNAN:

        15

        16       MR KENNAN:   Q.   Mr Cooper, I represent Mr Hogan and

        17       I wanted to ask you some questions about paragraph 14 of

        18       your second supplementary statement.  Firstly, I want to

        19       take you to November 2005 and what you say about what

        20       happened following the announcement of the inquiry.  You

        21       say that it was determined that the AWB should notify all

        22       former and current employees and directors who might be

        23       interviewed by this inquiry and suggest that they arrange

        24       independent legal advice.

        25       A.   Yes.

        26

        27       Q.   Do you remember saying that?  In fact you made a

        28       number of attempts to contact Mr Hogan; is that correct?

        29       A.   Three attempts in November.

        30

        31       Q.   Yes.  And you left, on 23 November, a message on his

        32       message machine?

        33       A.   Yes, I believe it was around that time.

        34

        35       Q.   Prior to making this second supplementary statement,

        36       you had read Mr Hogan's statement to this Commission, which

        37       is exhibit 142?

        38       A.   No, I haven't read that.  I must admit, I haven't read

        39       that statement.

        40

        41       Q.   Well, in that statement he says that there was a

        42       message left by you on his answering machine, and he

        43       transcribed the message - and I should indicate to you that

        44       I am instructed that the message still exists - and I just

        45       want to put to you what he says you said on that message.

        46       He said that you said:

        47
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         1            What we are doing is we are talking to

         2            everybody.  We've had Mark Emons in, Trevor

         3            Flugge's been in, absolutely everyone who

         4            has been or are currently at the AWB, and

         5            we are basically walking through all the

         6            documents with them and making sure they

         7            are comfortable with everything and they

         8            understand the process going forward.  We

         9            are bringing everyone in together, inside

        10            the tent.

        11

        12       Do you remember saying that?

        13       A.   Yes, I do remember saying that.

        14

        15       Q.   That's not consistent with encouraging him to go and

        16       get independent legal advice, is it?

        17       A.   I think it is.

        18

        19       Q.   Yes.  And you then went on to say:

        20

        21            Leonie Thompson is our outside lawyer who

        22            is the person who is coordinating

        23            everything.  She is in Collins Street and,

        24            if possible, it would be great if you could

        25            ring me to arrange to come in and see her

        26            this week, just as everyone has done to

        27            date, so that we can get everything

        28            arranged.

        29

        30       That's not consistent with encouraging him to get

        31       independent legal advice, is it?

        32       A.   I think it is, and I need to explain the broader

        33       context to you, but I think it is.

        34

        35       Q.   You then went on to say:

        36

        37            Once you have done that, everything will be

        38            a lot more smooth than what it is at the

        39            moment.

        40

        41       What did you mean by that?

        42       A.   I was probably referring to the fact - this is where I

        43       can tell you the context --

        44

        45       Q.   Yes.

        46       A.   -- I was aware that Dominic Hogan had resigned from

        47       the company and potentially he hadn't been terribly happy
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         1       with that departure.  I was concerned that there might be a

         2       feeling on his side that the company was hostile to him,

         3       and I had left two messages with his wife to get him to

         4       talk to me, and between the people working on this

         5       particular project we had telephoned everybody involved,

         6       whether they were - all the external former employees and

         7       directors.

         8

         9            The term, which is unfortunate, because it has been

        10       relayed in the media about coming inside the tent, was a

        11       term that was used by the management team within AWB, which

        12       essentially was intended to mean nobody will be cut off in

        13       a hostile way and not have access to their documents and be

        14       able to defend themselves; everyone will be brought inside

        15       the tent - that was my meaning.  I didn't think that was a

        16       fair representation as to how that was represented in the

        17       media.  I was very concerned, because I hadn't heard back

        18       from Dominic from the two messages that I had left, that he

        19       would think that we were treating him in a hostile way.

        20       I liked Dominic and I thought I could leave a message

        21       saying, "Call Jim", and my assessment of the situation was

        22       that he would probably not call me back, because I knew

        23       there were bad feelings between him and certain individuals

        24       at the company, but not everybody.  I was extending an

        25       assurance to him that, if he called back, he would be

        26       assisted like everybody else was being assisted, and there

        27       was no attempt at coordinating him, trying to prepare him,

        28       put words in his mouth.  It was giving him an assurance,

        29       almost as a friend, that he could come in and get access to

        30       his documents, and there was nothing more than that

        31       intended.  And I thought if I didn't leave that message, he

        32       could take that construction.

        33

        34       Q.   Yes, but certainly it was a reference to walking

        35       through all the documents with them and making sure they

        36       are comfortable with them; is that right?

        37       A.   That was the process that would be followed when he

        38       was referred to the external lawyers and Arnold Bloch

        39       Leibler.

        40

        41       Q.   Well, you are not suggesting that Arnold Bloch Leibler

        42       were independent in the sense of what you say in

        43       paragraph 14 of your statement, that you were charged with

        44       the responsibility of suggesting to employees and former

        45       employees that they get independent legal advice, are you?

        46       A.   No, I am not, and I think you are putting a very

        47       accurate, strict interpretation on a one-way statement
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         1       I left on a voice recording machine.  Perhaps I could have

         2       better explained the situation if I had a two-way

         3       conversation, but I did my best.  When the beep went,

         4       I left a message.  I thought this is an attempt to give him

         5       assurance.  You may read lots of things into it, but that

         6       was not my intention.

         7

         8       Q.   Well, now, I want to take you back to what you say

         9       earlier in the paragraph in relation to your call to him in

        10       about February 2005, where you were requested to contact

        11       him and explain that the investigators from the Volcker

        12       investigation would be in Melbourne and that they wanted to

        13       interview him.  Do you recall that?

        14       A.   Yes, I do.

        15

        16       Q.   And he made it clear to you at all times that he

        17       didn't want to be interviewed; is that correct?

        18       A.   Yes, it is - I can't recall whether he actually - he

        19       indicated he wasn't keen on being interviewed.

        20

        21       Q.   Yes.  You see, you said to him, didn't you, that the

        22       worst that could happen, if he didn't be interviewed, was

        23       that there might be a footnote in the Volcker Report noting

        24       that he refused to be interviewed?

        25       A.   I don't know that that was all I told him.  I think

        26       that - and I did tell him - I was on the telephone call

        27       with another executive who knew Dominic at AWB, and liked

        28       Dominic, so the two of us called him together, and I, to

        29       the best of my recollection, because I didn't keep notes as

        30       I was talking myself, explained what the nature of the

        31       Volcker Inquiry was, and I think Dominic asked a question

        32       about it, and I said, "Well, I can't give you advice; I'm

        33       not your lawyer".  I think I might have even asked him if

        34       he had a local lawyer who can assist him.  But then I just

        35       generally discussed what we saw the process would be

        36       unfolding, but of course we were just anticipating the

        37       Volcker investigation.  We were just starting out

        38       ourselves.

        39

        40       Q.   Did you tell him that the UN personnel were ex federal

        41       investigators, or words to that effect?

        42       A.   Yes.  I told him that one of the investigators was a

        43       former Australian Federal Policeman.

        44

        45       Q.   And did you say to him that he might need some help in

        46       preparing his answers, or preparing for the investigation,

        47       should he be interviewed?
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         1       A.   I can't recall the specifics, but I could have

         2       suggested - I seem to recall suggesting to him, or asking

         3       him whether he had a local suburban solicitor who could

         4       assist him.

         5

         6       Q.   You see, you know that he said that you said to him

         7       words to the effect that he would need some coaching on how

         8       to answer their questions - this is the UN investigators?

         9       A.   Yes, I know he said that.  I didn't ever use the word

        10       "coach".

        11

        12       Q.   Would you have used a word about "you might need some

        13       assistance"?

        14       A.   I would - thinking back, I would say, particularly as

        15       I asked him about whether he had a solicitor that he used,

        16       that could have come up in that context.

        17

        18       MR KENNAN:   I have no further questions.

        19

        20       THE COMMISSIONER:   Anything arising?

        21

        22       MR FORREST:   Thank you, Commissioner, there are just a

        23       couple of matters.

        24

        25       <EXAMINATION BY MR FORREST:

        26

        27       MR FORREST:   Q.   I act for Michael Long.  I want to ask

        28       you, Mr Cooper, about the memorandum of 16 September 2002.

        29       A.   Yes.

        30

        31       Q.   I will do my best - I am conscious of the hour - not

        32       to bring up the documents.  If you feel that you need

        33       access to them, please say so.

        34       A.   Okay, thank you.

        35

        36       Q.   The memorandum that was directed towards you on

        37       16 September 2002 was, as I understand it, highlighted for

        38       your attention?

        39       A.   A copy of it was subsequently located with

        40       highlighting on my name, yes.

        41

        42       Q.   And the practice within the AWB at that time was that

        43       if a document was sent to a number of people, but a

        44       particular copy sent to a particular person for their

        45       attention, the name would be highlighted?

        46       A.   Yes.  I agree with that.  I said that in my first

        47       examination.
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         1

         2       Q.   I understand that.  Your position, as I understand it,

         3       is that you have no recollection of receiving the

         4       16 September memorandum or the attachments thereto?

         5       A.   Not on 16 September, but I did see it later in 2004.

         6

         7       Q.   I understand that.  The questions I am going to ask

         8       you really deal with the time around 2002.  Is it your

         9       position that you did not receive it, or is it your

        10       position that you have no recollection now of receiving it

        11       then?

        12       A.   I said in my first examination, and I maintain, that

        13       it could be either of those constructions.  The reason

        14       I reached that conclusion was because it is now many -

        15       almost months ago that I sat down for many days and went

        16       through all of my email records, which I have kept every

        17       one since I started with the company.  I went through all

        18       of my action lists, and I am a prolific keeper of action

        19       lists, and luckily for that period I had kept regular

        20       action lists with many actions - you know, up to 40 actions

        21       on them.  I checked all of those.  I couldn't see them for

        22       either date, either side of the 16th.

        23

        24            I checked my work books, which are very accurate in

        25       terms of their chronology and order.  I made inquiries of

        26       all the lawyers who had worked in the team around me.

        27       I made inquiries of all of their emails, all of their

        28       diaries, all of their workbooks, and I exhaustively

        29       searched for any clue.  I also searched the reports to my

        30       boss at that stage, the CFO; the monthly reports to the

        31       executive; the monthly reports to the board.  I couldn't -

        32       I searched the agendas and all the papers to do with the

        33       Corporate Risk Review Committee meeting.  I could find no

        34       record anywhere of receipt, response, consideration,

        35       meeting, follow-up.  I could find nothing.  I wanted to,

        36       but I couldn't.

        37

        38       Q.   So from that you conclude either that you may have

        39       received it and done nothing --

        40       A.   Yes.

        41

        42       Q.   -- or you may not have received it?

        43       A.   Yes.

        44

        45       Q.   I suppose there are some other conclusions that are

        46       potentially open.  We know that within a relatively short

        47       period of time - I think it is in the Whitwell memorandum
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         1       of 11 December 2002 - Whitwell is at least recorded as

         2       saying that AWB have agreed to allow the new contract to be

         3       a conduit for the repayment of the Tigris debt.

         4       A.   Which date was that?

         5

         6       Q.   That's 11 December 2002, so within a couple of months

         7       of 16 September 2002?

         8       A.   Yes.  I have seen that memo subsequently.

         9

        10       Q.   I understand that.

        11       A.   Yes.

        12

        13       Q.   I am not suggesting you saw it at the time.

        14       A.   No.

        15

        16       Q.   But it evidences the fact that the AWB seem to have

        17       agreed to this process being conducted - not just the

        18       negotiation of the Tigris debt, but to its repayment

        19       through the new contracts, as early as December 2002; do

        20       you follow?

        21       A.   Yeah.  My only comment about that memorandum by

        22       Chris Whitwell is - correct me if I am wrong, but it is

        23       headed - it is addressed to "Senior Management", and that's

        24       a most peculiar term.  It is not a term that we used.  The

        25       classification "Senior Management" at AWB is all of the 10

        26       executives and all of their direct reports, which is a

        27       group of nearly 100 people.  Otherwise it has no meaning.

        28       And I suspect one construction of that memo might be that

        29       it was a draft.  I don't know that it was ever sent

        30       anywhere.

        31

        32       Q.   Okay.  I am really only pointing to it as evidence of

        33       the fact that by December the authority that was apparently

        34       being sought in September 2002 had in fact been granted -

        35       do you follow?

        36       A.   Yeah, I follow.

        37

        38       Q.   Okay.  In September 2002, if you had received this

        39       document, you might well have had some oral discussion -

        40       I suppose that's the only type you can have - you might

        41       well have had some words with Michael Long about it without

        42       concluding anything?

        43       A.   I could have.  I have no recollection of that.

        44

        45       Q.   Okay.

        46       A.   I don't know when - I would have to ask when I had

        47       that.
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         1

         2       Q.   You might have passed on this particular problem that

         3       is raised, and the action that is sought - that is, whether

         4       AWB legal are prepared to review the file and advise the

         5       credit review committee if IS&M has authorised it - to

         6       someone else in legal?

         7       A.   Well, I might.  It is a possibility.  But, as I said,

         8       I investigated the lawyers in my team who looked after this

         9       area, and they had no record of it on any of those - in any

        10       of the media that I mentioned, and that's very unusual,

        11       because we prided ourselves on customer service internally.

        12       We prided ourselves on our filing system.  We reckon the

        13       legal filing system is one of the best in the company, and

        14       it was - also, receiving a formal written memorandum in

        15       writing on paper was quite unusual, and I would not have

        16       not responded to such a document.

        17

        18       Q.   But that response might be in one of three forms - a

        19       written response, in which case you think you would have a

        20       record?

        21       A.   Yes.

        22

        23       Q.   An oral response, which wouldn't necessarily carry

        24       with it a record; correct?

        25       A.   Yes, but I don't agree that I would have provided just

        26       an oral response with no record of it anywhere to something

        27       as important as this.

        28

        29       Q.   Or passing it on to someone else who may have

        30       responded orally or in writing themselves?

        31       A.   The trouble with that construction is that in my

        32       action lists for that period I have tasks that I have

        33       delegated to team members in the legal division that are of

        34       equal or much lesser importance than this particular

        35       memorandum, and I have noted in the action list deadlines

        36       to be responded to or jobs to be responded to by certain

        37       times.  This matter just doesn't appear in any of those

        38       records of allocating tasks.

        39

        40       Q.   I understand you say that.  You accept that it is

        41       likely - tell me if you disagree with this - that you

        42       received this document?

        43       A.   No.  No.  In fact the construction that I've put on

        44       what might have transpired is that in - and I did give this

        45       evidence in my first examination - in the August of 2004

        46       the lawyers investigating the Tigris matter walked through

        47       the whole company and collected all of the files from all
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         1       throughout the company, not just legal's files but the

         2       files in IS&M and other areas, and one scenario is that it

         3       could have been collected in that process.  It is unusual

         4       that it sat there and wasn't acted on.

         5

         6       Q.   That's August 2004?

         7       A.   Yes.

         8

         9       Q.   And they collect this memorandum with your name

        10       highlighted on it?

        11       A.   Yes.

        12

        13       Q.   It must have lived somewhere from September 2002

        14       to August 2004?

        15       A.   Yes.  I agree.

        16

        17       Q.   And the most likely place that it lived is in AWB

        18       legal, surely?

        19       A.   No - well, I don't agree that the most likely

        20       explanation of that is that, because otherwise I can't

        21       explain why it hasn't turned up in any of our other

        22       systems, which are otherwise very elaborate.

        23

        24       Q.   Does your department have a "too hard" basket?

        25       A.   No, no, absolutely not.  You can see by the subject

        26       matter here that we are dealing with, we prided ourselves

        27       on being able to deal with difficult matters.

        28

        29       Q.   The document managed to survive from September 2002

        30       to August 2004; correct?

        31       A.   Yes.

        32

        33       Q.   It was the document that was marked to your attention

        34       by virtue of the highlighting; correct?

        35       A.   Yes.

        36

        37       Q.   In the normal course of events that document would

        38       have been directed to your office, in September 2002;

        39       correct?

        40       A.   Yes.

        41

        42       Q.   Where was that document recovered from in August

        43       2004 - are you able to tell us?

        44       A.   No, I'm not able - apart from what I can tell you,

        45       that it was collected from one of a number of locations,

        46       but I can't tell you precisely where it was located from.

        47
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         1       Q.   Was one of those locations your room or a filing

         2       cabinet associated --

         3       A.   Yes, yes, absolutely.

         4

         5       Q.   You do not say to the Commissioner "I did not discuss

         6       the contents of this memorandum with Michael Long", do

         7       you - in 2002?

         8       A.   To the best of my recollection, I don't recall

         9       discussing this with Michael Long, and I also --

        10

        11       Q.   This - please --

        12

        13       THE COMMISSIONER:   Q.   What were you going to say?

        14       A.   I was going to say also, significantly, there was no

        15       follow-up, because the managers within AWB - as a broad

        16       comment, I would say 80 per cent of them are A-type, very

        17       pushy personalities.  The usual system was that if AWB

        18       legal didn't respond fast enough, which was usually within

        19       the day, we would start receiving reminder calls and

        20       complaints.  I would keep records in my notebook of all the

        21       daily telephone calls I received, and I just have no record

        22       of any follow-up at all from Michael about why I hadn't

        23       responded to this memorandum.

        24

        25       MR FORREST:   Q.   Of course one of the reasons why there

        26       may not have been a follow-up is because you had responded,

        27       which you now don't recall?

        28       A.   It would be - to a written memorandum like this, we

        29       just wouldn't have responded orally.

        30

        31       Q.   You understand this memorandum does not ask you to

        32       advise Michael Long as to whether he is authorised; it asks

        33       you to advise the CRRC committee, doesn't it?

        34       A.   Yes.

        35

        36       Q.   As to whether IS&M are authorised to negotiate the

        37       Tigris debt?

        38       A.   Yes.

        39

        40       Q.   You have searched the CRRC minutes; correct?

        41       A.   I have searched not just the minutes, I got every file

        42       out, I sat down with the chief risk officer and I got the

        43       agendas that are set beforehand and I read every single one

        44       of the pages, not just for the week of 19 September, or

        45       whenever the meeting was, but for four weeks either side,

        46       and I reviewed all of the handwritten notes, then the typed

        47       minutes and all the other documents surrounding those
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         1       meetings.

         2

         3       Q.   Do you say the minutes of the CRRC meetings

         4       for September and October are complete?

         5       A.   No, I don't.

         6

         7       Q.   Do you say that the minute of 12 September 2002 does

         8       not say this:

         9

        10            Tigris Petroleum issue was highlighted with

        11            legal to review.

        12

        13       A.   Yes, it recorded the task, and I understand that's

        14       what led to the request for advice.

        15

        16       Q.   But this document remains unacted upon by you or

        17       anyone in your department --

        18       A.   Yes.

        19

        20       Q.   -- to the best of your recollection for two years, and

        21       then is miraculously recovered in August 2004?

        22       A.   I wouldn't use the word "miraculously".  I think

        23       that's emotive.  It doesn't surprise me that it was found.

        24       As we have found, and as the Commission has experienced,

        25       the filing systems within the company leave a lot to be

        26       desired, and I wouldn't use the word "miraculously" in

        27       terms of it being located later and consolidated for a

        28       review.

        29

        30       Q.   But your memory is in part based upon that very filing

        31       system, isn't it?

        32       A.   I am sorry, I don't follow your question.

        33

        34       Q.   Your memory is only as good as the documents that you

        35       say you would have had access to, because that's what your

        36       memory is predicated upon?

        37       A.   Yeah, it is basically - you are right, yeah.  I have

        38       basically done the best I can in reconstructing the

        39       scenario of what's happened to this particular document.

        40

        41       Q.   And limitations with document recovery necessarily

        42       relate, or correlate, to limitations of your memory - that

        43       has to be right, doesn't it?

        44       A.   That's a partial explanation of the limitations of my

        45       memory.

        46

        47       MR FORREST:   Thank you.
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         1

         2       THE COMMISSIONER:   Is there anything else?

         3

         4       MR CLELLAND:   I have no re-examination.  Might Mr Cooper

         5       be excused, Mr Commissioner?

         6

         7       MR AGIUS:   I have nothing, Mr Commissioner.

         8

         9       THE COMMISSIONER:   Yes, thank you, Mr Cooper, you are

        10       excused.

        11

        12       THE WITNESS:   Thank you, Mr Commissioner.

        13

        14       THE COMMISSIONER:   I will adjourn until 10am.

        15

        16       <THE WITNESS WITHDREW

        17

        18       AT 5.35PM THE COMMISSION WAS ADJOURNED TO WEDNESDAY,

        19       29 MARCH 2006 AT 10AM

        20
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