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         1       MR NELL:   If there is no General Business that needs to be

         2       dealt with, I wish to call Mr John Prescott (if there's no)

         3

         4       <JOHN BARRY PRESCOTT, sworn:                 [10.05am]

         5

         6       <EXAMINATION BY MR NELL:

         7

         8       MR NELL:   Q.   Mr Prescott, can you please state your full

         9       name?

        10       A.   John Barry Prescott.

        11

        12       Q.   And you are a company director?

        13       A.   That's correct.

        14

        15       Q.   You were formerly the managing director and chief

        16       executive officer of the Broken Hill Proprietary Company

        17       Limited, BHP, and then BHP Billiton; is that correct?

        18       A.   I left BHP before it became BHP Billiton, but

        19       otherwise it's correct.

        20

        21       Q.   And you appear this morning in response to a notice to

        22       attend to give evidence before this inquiry; is that

        23       correct?

        24       A.   That is correct.

        25

        26       Q.   Mr Prescott, you've provided a statement to the

        27       inquiry dated 21 March 2006, which commences with barcode

        28       WST.0027.0016 through to page 0024.  Can I provide you with

        29       a copy which has the barcoded references on it.  It may be

        30       of assistance.

        31       A.   Thank you.

        32

        33       Q.   Can I ask you, please, to turn to page 0024 and

        34       confirm that that's your signature that appears on that

        35       page?

        36       A.   That is my signature.

        37

        38       Q.   Are the contents of that statement true and correct?

        39       A.   Yes.

        40

        41       MR NELL:   I tender that, Commissioner.

        42

        43       EXHIBIT #655 STATEMENT OF JOHN BARRY PRESCOTT,

        44       DATED 21/3/2006, BARCODEED WST.0027.0016-0024

        45

        46       MR NELL:   That was formerly part of confidential exhibit

        47       277C.



            .24/3/06 (53)              5183     J B PRESCOTT (Mr Nell)

                            Transcript produced by ComputerReporters

�









         1

         2       THE COMMISSIONER:   Yes.

         3

         4       MR NELL:   Q.   Mr Prescott, exhibited to your statement is

         5       a bundle of documents which is marked exhibit JBP-1 and

         6       commences in the bundle before you at page WST.0027.0025

         7       and travels through to 0069.  Do you have that before you?

         8       A.   Yes, I do.

         9

        10       Q.   That's a bundle of documents that you have prepared,

        11       or that's been prepared for you, which are the documents

        12       referred to in your statement; is that correct?

        13       A.   That is correct.

        14

        15       MR NELL:   Mr Commissioner, I seek to tender that bundle of

        16       documents.  A claim for commercial confidentiality has been

        17       made by BHP in respect of the memorandum of 15 March 1996,

        18       which appears at WST.0027.0042 through to page 0062.

        19       Beyond that document, I'd ask that the remainder of the

        20       exhibit be made a public exhibit and that either that

        21       document form part of the public exhibit and there be a

        22       non-publication order or that it remain as part of the

        23       existing confidential exhibit 277C.

        24

        25       THE COMMISSIONER:   Do you press the claim for

        26       confidentiality, Mr Bathurst?

        27

        28       MR BATHURST:   We do.  The strategic matters that are

        29       referred to in the part extracted, on my instructions, are

        30       relevant to BHP's present day.

        31

        32       THE COMMISSIONER:   Yes, very well.  I shall mark the

        33       documents between WST.0027.0042 through to 0062 as

        34       confidential exhibit 278.

        35

        36       EXHIBIT #278C DOCUMENTS FORMERLY PART OF EXHIBIT 277C,

        37       BARCODED WST.0027.0042-0062

        38

        39       THE COMMISSIONER:   The balance of the documents to which

        40       Mr Nell referred will be exhibit 656.

        41

        42       EXHIBIT #656 BALANCE OF DOCUMENTS FROM BUNDLE MARKED JBP-1

        43       BARCODED WST.0027.0025-0069, EXCLUDING CONFIDENTIAL PORTION

        44       MARKED ABOVE

        45

        46       THE COMMISSIONER:   I make a non-publication order in

        47       respect of the confidential exhibit.
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         1

         2       MR NELL:   Q.  Mr Prescott, I want to take you through your

         3       statement and some of the paragraphs and some of the

         4       documents that are referred to.  In your statement you

         5       indicate that you were employed with BHP for over 40 years,

         6       and during that time you were the managing director and CEO

         7       from May of 1991 to March of 1998; correct?

         8       A.   That's correct.

         9

        10       Q.   In the statement you deal with your knowledge about

        11       the shipment of wheat which was shipped by the Australian

        12       Wheat Board to Iraq in early 1996 and which was financed by

        13       BHP Petroleum Pty Limited; is that correct?

        14       A.   That's correct.

        15

        16       Q.   At the time of that shipment you were, as I've just

        17       stated, the managing director and chief executive officer

        18       of BHP the parent company; is that so?

        19       A.   I was.

        20

        21       Q.   BHP Petroleum Pty Limited, was that a separate company

        22       to the Broken Hill Proprietary Company Limited, which I'll

        23       just call "BHP"?

        24       A.   It was a subsidiary of BHP.

        25

        26       Q.   Were you an officer of BHP Petroleum Pty Limited?

        27       A.   I don't believe so.

        28

        29       Q.   Were you a director of that company?

        30       A.   No.

        31

        32       Q.   To the extent that you were involved in the shipment

        33       of wheat - and if I can, for shorthand purposes, call it

        34       the 1996 wheat shipment - to the extent that you were

        35       involved in that transaction, it was solely as the managing

        36       director and CEO of the parent company, BHP; is that

        37       correct?

        38       A.   That is right.

        39

        40       Q.   At the time of that shipment the CEO of BHP Petroleum

        41       was Mr O'Connor?

        42       A.   That is correct.

        43

        44       Q.   And I think you say in your statement that you were

        45       one of the people that were involved in his appointment

        46       some year or two before the shipment; correct?

        47       A.   I was.
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         1

         2       Q.   I take it that Mr O'Connor reported to the board of

         3       BHP Petroleum; is that correct?

         4       A.   He may well have done so.  He reported to me for

         5       practical purposes.

         6

         7       Q.   Was that in respect of all matters associated with BHP

         8       Petroleum?

         9       A.   All matters that were required to be referred to me,

        10       yes.

        11

        12       Q.   In relation to transactions such as the wheat shipment

        13       in 1996, was that a transaction of such a character or size

        14       that required reporting to you?

        15       A.   Under our procedures, it was referred to me because it

        16       was a transaction in a country with which the company was

        17       not regularly doing business.  It was below the financial

        18       thresholds.

        19

        20       Q.   I take it from your earlier answer, then, that it was

        21       because it was a transaction involving Iraq that --

        22       A.   That's correct.

        23

        24       Q.   -- required your approval?

        25       A.   That's correct.

        26

        27       Q.   In broad terms, Mr Prescott, the background to that

        28       shipment, can it be summarised, in effect, as follows:  BHP

        29       had an interest in Bass Strait in oil and gas exploration

        30       and development prior to 1995, correct?

        31       A.   That's correct.

        32

        33       Q.   That was in decline in the 1990s and BHP was looking

        34       for replacement business?

        35       A.   That's right.

        36

        37       Q.   And Mr O'Connor was employed at BHP Petroleum at least

        38       in part with a view to exploring the options and projects

        39       for the future?

        40       A.   That is correct.

        41

        42       Q.   That was because, I think you say in your statement,

        43       of his knowledge and experience in the oil industry?

        44       A.   Yes.

        45

        46       Q.   One of the possible areas for investigation by BHP at

        47       that time was Iraq; is that correct?
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         1       A.   It was slightly different to that.  The characteristic

         2       was that Iraq was a known oil province and we were

         3       distinguishing seeking business in known oil provinces from

         4       seeking business through exploration.  So there was a

         5       possibility of acquiring oil that was already known to

         6       exist.

         7

         8       Q.   But, nonetheless, it was being investigated as future

         9       business for BHP Petroleum?

        10       A.   Yes.

        11

        12       Q.   As also was I think Iran, according to your statement;

        13       is that correct?

        14       A.   Yes.

        15

        16       Q.   Although you say in your statement that Iraq was not a

        17       priority interest at that time, 1995 - is that the case?

        18       A.   It was not a serious priority interest, because we

        19       couldn't do business - we couldn't do regular business

        20       there at that time.

        21

        22       Q.   Was the reason for that because of the sanctions that

        23       had been imposed by the United Nations in relation to doing

        24       business with Iraq?

        25       A.   That's right.

        26

        27       Q.   Those sanctions obviously extending at that time to

        28       doing business in relation to purchasing of oil and

        29       entering into business in relation to the production of

        30       oil; is that correct?

        31       A.   That's right.

        32

        33       Q.   Despite those sanctions, BHP Petroleum opened up a

        34       dialogue with the Iraqis in 1995 with a view to exploring

        35       future business possibilities; is that correct?

        36       A.   That is correct.

        37

        38       Q.   That was with a view to implementing a deal once the

        39       sanctions were lifted; is that so?

        40       A.   Yes.  Certainly to encourage the lifting, and seeking

        41       to encourage behaviour that would lead to the lifting of

        42       sanctions.

        43

        44       Q.   Notwithstanding that the sanctions prevented BHP

        45       Petroleum from entering into any business at that time, is

        46       what was envisaged negotiating some agreement that could be

        47       implemented in the future once the sanctions were lifted?
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         1       A.   No, we couldn't go that far.  We were seeking to

         2       establish a reputation or a standing in Iraq that might get

         3       us a seat at the table when we were able to negotiate

         4       commercial business with them.

         5

         6       Q.   So it would be fair to say, would it not, Mr Prescott,

         7       that there were a number of other companies and countries

         8       interested in Iraq at that time?

         9       A.   We believed so.

        10

        11       Q.   From BHP's point of view, those countries and

        12       companies represented potential competition for the rights

        13       that BHP was hoping to secure in Iraq?

        14       A.   That is correct.

        15

        16       Q.   In 1995 there were discussions and an intention to, in

        17       effect, improve BHP Petroleum's position amongst those

        18       competing countries and companies in order to secure rights

        19       in Iraq once the sanctions were lifted; is that correct?

        20       A.   That's correct.

        21

        22       Q.   And it was in that context that the shipment of wheat

        23       in 1996 was funded by BHP Petroleum; is that so?

        24       A.   That is right.

        25

        26       Q.   In your statement, Mr Prescott, at paragraphs 11 and

        27       12, on page 3 of the statement - page 0018 of the

        28       exhibit - you refer to a memorandum that you received on

        29       29 September 1995 from Mr O'Connor.

        30       A.   Yes.

        31

        32       Q.   You also refer in paragraph 11 to the fact that you

        33       had regular meetings and discussions with Mr O'Connor.

        34       A.   Yes, I did.

        35

        36       Q.   I take it that you had those regular meetings and

        37       discussions prior to your receipt of the memorandum of

        38       29 September?

        39       A.   I would have regularly had meetings on various

        40       subjects with Mr O'Connor in the period before

        41       29 September.

        42

        43       Q.   Did those meetings include discussions in relation to

        44       the discussions or negotiations that were taking place with

        45       the Iraqis prior to 29 September 1995?

        46       A.   I don't recall discussing Iraq with Mr O'Connor before

        47       that time.
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         1

         2       Q.   Is it the case that prior to 29 September 1995 BHP

         3       Petroleum was, nevertheless, in discussion with the Iraqis

         4       in the manner that you've earlier described?

         5       A.   I believe that's the case.

         6

         7       Q.   And you were aware of that fact, I take it, in

         8       September 1995 and before then; is that so?

         9       A.   I don't recall becoming aware of that before September

        10       1995.

        11

        12       Q.   Do you say that in September 1995 that was the first

        13       advice that you had received from Mr O'Connor that there

        14       had been any discussions at all with the Iraqis in relation

        15       to the possibility of future business in Iraq?

        16       A.   I don't recall having any discussions with Mr O'Connor

        17       about that possibility before the memo of 29 September.

        18

        19       Q.   If such discussions had been opened up, it is likely,

        20       is it not, Mr Prescott, that Mr O'Connor would have

        21       informed you of that fact; is that correct?

        22       A.   He would have informed me of that fact before making

        23       any specific decision to proceed with any form of business

        24       or transaction in relation to Iraq.

        25

        26       Q.   Given the sanctions that were in place in 1995 in

        27       Iraq, isn't it likely, Mr Prescott, that before anyone at

        28       BHP Petroleum even opened up negotiations with the Iraqis,

        29       you would have been informed of that fact?

        30       A.   It is possible, but I don't recall.

        31

        32       Q.   And it's more than possible, it's likely that that was

        33       the case; isn't that so, Mr Prescott?

        34       A.   I'm - all I can say is it's possible, but I don't

        35       recall it.

        36

        37       Q.   Your first recollection of it is when you received the

        38       memorandum of 29 September 1995 that you refer to in

        39       paragraph 12 of your statement?

        40       A.   That's right.  I believe this was in the early stages

        41       of the strategy being developed.

        42

        43       Q.   A copy of that memorandum appears in the exhibit to

        44       your statement at page 0026.  You say in your statement,

        45       first, that you know you received it because you initialled

        46       it --

        47       A.   Yes.
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         1

         2       Q.   -- and I take it that's the squiggle that appears

         3       under the BHP logo; is that correct?

         4       A.   That's correct.

         5

         6       Q.   Beyond drawing that inference from the squiggle, do

         7       you have any other recollection as to the circumstances in

         8       which you received this memorandum?

         9       A.   No, I don't.

        10

        11       Q.   Do I take it from your earlier answers that you have

        12       no recollection of having had any discussion with

        13       Mr O'Connor before the memorandum arrived on your desk?

        14       A.   As far as I can recall, that's the case.

        15

        16       Q.   On the memorandum, where it refers to the chief

        17       executive officer, that's a reference to Mr O'Connor;

        18       correct?

        19       A.   That's correct.

        20

        21       Q.   Do you recall whether you had any discussions with

        22       Mr O'Connor after you received the memorandum?

        23       A.   I certainly had some discussions with Mr O'Connor

        24       after I received the memo of 16 October.

        25

        26       Q.   That's the next memo in the bundle, but in relation to

        27       this memo of 29 September do you have any recollection of

        28       having any discussions with Mr O'Connor about it after

        29       you'd received it?

        30       A.   I think it is probable that I had a discussion with

        31       him about this, but I don't recall it.

        32

        33       Q.   And I take it that, sitting in the witness box today,

        34       you have no recollection of what you're likely to have

        35       spoken to Mr O'Connor about on that occasion?

        36       A.   No, I don't.

        37

        38       Q.   Can I just --

        39       A.   My regular meetings with Mr O'Connor would have

        40       covered a range of matters that were current at the time.

        41

        42       Q.   If you had a regular meeting with Mr O'Connor sometime

        43       after 29 September, this would have been a matter that was

        44       current at the time and would have been discussed with him;

        45       is that your evidence?

        46       A.   I think that's likely.

        47
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         1       Q.   Can I just ask you to look at the first paragraph of

         2       the memorandum.  It says:

         3

         4            We have been considering for some time the

         5            provision of Humanitarian Aid to Iraq...

         6

         7       Is that something that you were aware of in September 1995,

         8       when you received that memorandum?

         9       A.   I think he's telling me for the first time.

        10

        11       Q.   Is it your evidence that prior to receiving that

        12       memorandum you had no knowledge, or you don't recall having

        13       any knowledge, that BHP Petroleum was considering for some

        14       time the provision of humanitarian aid?

        15       A.   I have no recollection of knowing it before receiving

        16       this memo.

        17

        18       Q.   The second paragraph then refers to discussions which

        19       have taken place with the Australian Wheat Board.  Is that

        20       a matter, prior to receipt of this memorandum, of which you

        21       were aware?

        22       A.   No.

        23

        24       Q.   Is it the case you have no recollection of such

        25       discussions having taken place with the Australian Wheat

        26       Board, or are you confident that, prior to the receipt of

        27       this memorandum, you simply weren't aware of that?

        28       A.   I am confident that I was not aware of that before

        29       receiving this memo.  I certainly have no recollection of

        30       any discussion that I was involved in with the Australian

        31       Wheat Board.

        32

        33       Q.   The second paragraph sets out details of a proposal

        34       which might be broadly described as a loan.

        35       A.   Yes.

        36

        37       Q.   Do I take it from your earlier answers that this was

        38       also the first occasion you were informed of such a

        39       proposal?

        40       A.   I believe that's the case.

        41

        42       Q.   Is this the first occasion that you were informed that

        43       such a proposal was even under consideration?

        44       A.   I believe so.

        45

        46       Q.   In relation to the third paragraph, it says:

        47
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         1            BHPP --

         2

         3       being BHP Petroleum --

         4

         5            is currently in serious negotiations with

         6            the Iraq Oil Ministry for a substantial

         7            oilfield development project...

         8

         9       I take it that that is something that you were aware of

        10       before you received this memorandum; is that so?

        11       A.   I don't recall being aware of that.

        12

        13       Q.   So is it your evidence that this was also the first

        14       occasion that you were informed of what's set out in that

        15       second sentence of the third paragraph?

        16       A.   Yes.

        17

        18       Q.   As you understood it, Mr Prescott, what was the

        19       purpose of this memorandum?

        20       A.   It was seeking approval for a loan of $5m to allow the

        21       Australian Wheat Board to supply 20,000 tonnes of wheat to

        22       the Iraqis as a humanitarian gesture as part of BHP

        23       developing a reputation or a standing in Iraq for long-term

        24       commercial objectives.

        25

        26       Q.   So, as you understood it, what was being proposed was,

        27       firstly, a loan by BHP, one of the BHP companies?

        28       A.   In this memo, yes.

        29

        30       Q.   And the purpose of that loan was with a view to

        31       improving BHP's position in the future and obtaining, in

        32       effect, an improved position as against the competitors in

        33       the future; is that so?

        34       A.   Hopefully doing so at least, with no assurance it

        35       would be the outcome.

        36

        37       Q.   In your statement, Mr Prescott, you say that it was

        38       your practice, where you received a memorandum, that you

        39       commonly wrote a response or instruction on the memorandum

        40       and then gave it to your secretary, presumably so that that

        41       comment could then be passed on to the author of the

        42       memorandum or some person who needed to deal with it; is

        43       that correct?

        44       A.   That is correct.

        45

        46       Q.   You haven't endorsed any such response or instruction

        47       on this memorandum, at least the copy that's annexed to
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         1       your statement, have you?

         2       A.   I didn't approve this recommendation.

         3

         4       Q.   You equally haven't noted on it that you didn't

         5       approve the recommendation; that is to say, a non-approval?

         6       A.   I've just taken this information on board.  I've not

         7       made a decision in respect of it.  I haven't made a

         8       decision to approve it or not approve it.

         9

        10       Q.   So where you say in paragraph 12 of your statement, "I

        11       did not approve that proposal" - that's in the last

        12       sentence of paragraph 12 - are we to understand that to

        13       mean that you hadn't made a decision one way or the other

        14       in relation to this proposal at that time?

        15       A.   That's correct.

        16

        17       Q.   You hadn't rejected the proposal, it was still --

        18       A.   I don't believe I rejected it, but I certainly hadn't

        19       approved it.

        20

        21       Q.   Did you convey to somebody at BHP Petroleum your lack

        22       of decision in relation to this proposal?

        23       A.   I can't remember specifically doing so, but I'm sure I

        24       would have done so.

        25

        26       Q.   I take it, then, that, to the extent that you're sure

        27       you would have done so, you have no recollection as to whom

        28       you conveyed that response; is that so?

        29       A.   It would most probably have been Mr O'Connor.

        30

        31       Q.   As the author of the memorandum to you?

        32       A.   And as the person in BHP Petroleum that I normally

        33       dealt with.  He's almost - I mean, if we had a strategy

        34       meeting, he would bring advisers with him, but if he was -

        35       or if we were doing an HR meeting or something he would

        36       bring advisers with him, but in the ordinary course of

        37       events I dealt with Mr O'Connor.

        38

        39       Q.   Do you recall why it is that at that stage you hadn't

        40       approved the proposal that was before you?

        41       A.   I can't specifically recall why I didn't approve it.

        42       It was an unusual proposal.  At the very least, I would

        43       have wanted to think about it.  I imagine I asked a series

        44       of questions about it and expected Mr O'Connor to come back

        45       to me with responses, but I can't specifically say that's

        46       exactly what I did.  My normal reaction would have been to

        47       ask Mr O'Connor a number of questions.  I may also have
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         1       asked people in the corporate centre for advice on it,

         2       because I regarded certain people in the corporate centre

         3       as being the custodian of the company's reputation and the

         4       adviser to me on that, and I think I would have asked

         5       them - a couple of people for advice.

         6

         7       Q.   Who are the people that you think you may have asked?

         8       A.   Mr Laver and Mr Evans.

         9

        10       Q.   Mr Evans is Mr Graham Evans; is that correct?

        11       A.   That's correct.

        12

        13       Q.   In your statement, Mr Prescott, the next document that

        14       you deal with is the memorandum of 16 October --

        15       A.   Yes.

        16

        17       Q.   -- which appears at 0028 and which you refer to in

        18       paragraph 13 of your statement?

        19       A.   Yes.

        20

        21       Q.   Before we come to that, I'd like to show you a

        22       document which is part of exhibit 529, which was the

        23       exhibit to Mr Harley's statement.  It's barcoded

        24       WST.0022.0110.  I'll give you a hard copy.

        25       A.   Thanks.

        26

        27       Q.   Do you recognise the handwriting on that?

        28       A.   Yes, I do.

        29

        30       Q.   And whose is it?

        31       A.   It's Tom Harley's.

        32

        33       Q.   You see it refers in the beginning first line to

        34       "Graham Evans and I are jointly testing", that's Mr Evans

        35       you referred to a moment ago in answer to one of my

        36       questions; is that correct?

        37       A.   Yes, he was director of public policy.

        38

        39       Q.   And then further on the left-hand side of the page,

        40       five lines from the bottom, do you see "John Prescott had

        41       separately consulted Graham"?

        42       A.   Yes.

        43

        44       Q.   Do you see the document is dated 9 October --

        45       A.   Yes.

        46

        47       Q.   -- presumably 1995.  Does that assist you in
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         1       recalling, firstly, whether you had a conversation with

         2       Mr Evans?

         3       A.   It confirms the view that I would have consulted

         4       Mr Evans.  I don't specifically remember doing so, but it

         5       would have been my normal behaviour to have consulted

         6       Mr Evans or Mr Laver on a matter such as this before making

         7       a decision.  This tends to confirm in my mind that I did

         8       so.

         9

        10       Q.   Does it assist you in your recollection as to what

        11       exactly it was that you discussed with Mr Evans on that

        12       occasion and in relation to that proposal?

        13       A.   I believe what I would have discussed was whether this

        14       was appropriate conduct for BHP to engage in.

        15

        16       Q.   Is there any particular reason why you thought there

        17       was some uncertainty about that?

        18       A.   Well, I didn't know the details of United Nations

        19       sanctions.  I knew the existence of the sanctions, but I

        20       didn't know the detail of them.

        21

        22       THE COMMISSIONER:   Q.   One view of the transaction

        23       proposed in the September memorandum is that it was a soft

        24       bribe.

        25       A.   I didn't see it that way at all, Commissioner.  I

        26       think it was quite clear that we were seeking to build our

        27       standing there.  There was absolutely no assurance we were

        28       going to get anything back from it, and there was no

        29       suggestion that we were going to make a payment to anybody

        30       that wasn't entitled to the payment.  We were going to fund

        31       a shipment by the Wheat Board.  I didn't think there was

        32       anything in that.

        33

        34       Q.   I'm not suggesting the payment was to any particular

        35       person; I'm suggesting the payment was to the advantage of

        36       a government, with the hope that, in the future, as a

        37       result of that, BHP may be advantaged in some way.

        38       A.   May be advantaged, but absolutely no assurance.

        39

        40       Q.   No, no, quite.  Is that a common practice in

        41       industries to do that sort of thing?

        42       A.   It's a common practice to make gestures to communities

        43       in which the companies operate.

        44

        45       Q.   Or hope to operate?

        46       A.   Or hope to operate.

        47



            .24/3/06 (53)              5195     J B PRESCOTT (Mr Nell)

                            Transcript produced by ComputerReporters

�









         1       Q.   I can understand making gestures to communities in

         2       which people operate; I have a bit more difficulty with

         3       gestures to communities in which people hope to operate?

         4       A.   There was absolutely no assurance we were going to get

         5       anything out of this.  In the total scheme of things and

         6       exploration strategies that we were engaged in, this was a

         7       fairly modest transaction.

         8

         9       THE COMMISSIONER:   I understand that.  Yes, Mr Nell.

        10

        11       MR NELL:   Thank you, Mr Commissioner.

        12

        13       Q.   The transaction that was being considered at that time

        14       was, of course, a loan, wasn't it, Mr Prescott?

        15       A.   Yes, it was, although I don't specifically remember

        16       being too focused on that aspect of it because that would

        17       normally be handled by corporate finance people.

        18

        19       Q.   But the expectation if it was a loan was that, in any

        20       event, the money would be repaid to BHP or the BHP company

        21       that funded the purchase; that's correct, isn't it?

        22       A.   Before we proceeded with this transaction, I clearly

        23       formed a view that I wasn't confident we were ever going to

        24       get our money back.

        25

        26       Q.   Well, that may have been an assessment as to whether

        27       it was a good loan or a bad loan, but, nonetheless, at the

        28       time of this proposal what was being considered was a loan

        29       under which there would be an obligation upon the Iraqis to

        30       repay the money, irrespective of what the outcome was so

        31       far as the future business; that's correct, isn't it?

        32       A.   But I never approved it in that form.

        33

        34       Q.   Well, the form in which you approved it was one step

        35       further removed, in that there was no obligation upon the

        36       Iraqis to repay; is that correct?

        37       A.   That's correct.

        38

        39       Q.   It was, on your evidence, a gift or a donation --

        40       A.   That's correct.

        41

        42       Q.   -- for which the only possible value might be the

        43       future value that it would bring in the context of future

        44       business; is that correct?

        45       A.   That is correct.

        46

        47       Q.   Whereas at least under the original proposal there was
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         1       also the potential value of the repayment of the loan

         2       itself together with interest; correct?

         3       A.   I don't believe the interest - I don't remember the

         4       interest component being drawn to my attention, but the

         5       original proposal was clearly a loan.  But I never approved

         6       it in that form.

         7

         8       Q.   But the mere fact that it was a loan wasn't the basis

         9       of your concern or the reason for your non-approval; that's

        10       correct, isn't it, Mr Prescott?

        11       A.   I believe at the time I had a wider range of concerns

        12       than that and I had concerns that were probably more

        13       important to me than the loan concept.

        14

        15       Q.   Your concerns were more a public image concern if it

        16       got out that BHP was dealing with the Iraqis; is that the

        17       case?

        18       A.   Whether it got out or didn't get out, whether it was

        19       appropriate conduct.

        20

        21       Q.   And that's a concern about perception and people's

        22       perception in relation to BHP's conduct; is that the

        23       position?

        24       A.   It goes beyond that, because it's a case of setting

        25       the tone from the top, and if we were engaged in some

        26       activity like that that wasn't appropriate, the issue was

        27       then how did you manage that and the rest of BHP.

        28

        29       Q.   Although at that time what was being considered was

        30       also what could be described as a commercial transaction,

        31       because it was a loan which required or contemplated

        32       repayment; correct?

        33       A.   To the extent that that was the proposal, that's

        34       correct, but, as I say, I didn't ever approve that.

        35

        36       Q.   What was eventually approved was a transaction which

        37       you say was a gift and a donation and therefore did not

        38       carry with it any commercial obligation on the part of the

        39       Iraqis to repay it at all?

        40       A.   Exactly.

        41

        42       Q.   Is it your evidence that, to your mind, that had less

        43       of a perception problem than the original proposal?

        44       A.   I don't know that I dissected it in those terms.  The

        45       memo of 16 October raised a number of difficult issues for

        46       me, and I didn't work out immediately how to resolve those

        47       issues.  I sat on this memo for two or three days, which
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         1       was not my normal form - I sat on this memo for two or

         2       three days to try to think through the issues, and that

         3       included the issues that are raised in this memo and the

         4       issues that were in my mind, which were the reputational

         5       issues for BHP.  I didn't see that this memo provided the

         6       answers that I needed to say simply yes or no to the points

         7       that had been raised, and I was trying to think through a

         8       mechanism that would give me a basis for making a decision

         9       as to whether this was appropriate conduct for BHP.

        10

        11            I finally decided that that mechanism was to find out

        12       whether it would meet with DFAT's approval and with the

        13       United Nations sanctions committee approval.  That was the

        14       basis on which I approved going further forward.  I think

        15       it's also fair to say that this memo of 16 October

        16       vacillates between whether it's a loan proposal or a gift

        17       proposal.

        18

        19       Q.   In your answer that you've just given, Mr Prescott,

        20       you've referred to "this memo" a number of times.  On each

        21       of those occasions you're in fact referring to the memo of

        22       16 October and not the earlier memorandum of 29 September;

        23       correct?

        24       A.   That is correct.

        25

        26       Q.   Just before I get to that, can I just explore with you

        27       your views and possible conversations before receipt of the

        28       memo of 16 October by showing you one further document,

        29       which also comes from the exhibit to Mr Harley's statement.

        30       It's the next page.  It's WST.0022.0111.  I'll hand you a

        31       hard copy.  I take it, Mr Prescott, that this is not a

        32       document you've seen before?

        33       A.   No, it's not.

        34

        35       Q.   You'll see in the second line it refers to "JBP's

        36       objection".  I assume that that's a reference to you.

        37       A.   That's me.

        38

        39       Q.   The author of the memorandum, which would appear to be

        40       Mr O'Connor - is that correct, is that his signature at the

        41       bottom?

        42       A.   No, I don't think it's Mr O'Connor's.

        43

        44       Q.   Mr Harley's?

        45       A.   It seems to be a note to Mr O'Connor, rather than

        46       Mr O'Connor.

        47
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         1       Q.   From Mr Harley; is that his signature?

         2       A.   I'm not sure.

         3

         4       Q.   In any event, under the heading "Note on Iraq" it

         5       says:

         6

         7            It is not clear to me what JBP's objection

         8            to Iraq aid is.  It is important that we

         9            have it clear before I have conversations

        10            with Government officials.

        11

        12            There seem to be two possible objections:

        13

        14       Does this note assist you in recalling what your concerns

        15       or objections were at the time you received the memorandum

        16       of 28 September and before you received the memorandum of

        17       16 October?

        18       A.   Can I just read it?

        19

        20       Q.   Certainly.

        21       A.   I think this note confirms that people weren't certain

        22       as to what my specific objections were, and that's probably

        23       because I hadn't formulated them properly.

        24

        25       Q.   For the same reason, it doesn't really assist you in

        26       telling us what they were now, beyond the answers that

        27       you've already given; is that the case, Mr Prescott?

        28       A.   I think that's correct.

        29

        30       Q.   Can I then take you, Mr Prescott, to the memorandum of

        31       16 October, which you've already given some evidence about.

        32       It's at page WST.0027.0028.  First, that's a memorandum

        33       which is in fact not addressed to you but from

        34       Mr Davidson Kelly to Mr O'Connor.

        35       A.   Yes.

        36

        37       Q.   Mr Davidson Kelly was an employee at that time of BHP

        38       Petroleum; is that correct?

        39       A.   I think he was a contractor, but he certainly worked

        40       for Mr O'Connor.

        41

        42       Q.   Had you had dealings with Mr Davidson Kelly at about

        43       or before October 1995, do you recall?

        44       A.   Not that I specifically recall.  He was relatively new

        45       to the company at this time.  I'm not sure when I first met

        46       him.

        47
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         1       Q.   And the memorandum is accompanied, commencing at page

         2       0032, with another memorandum from Mr Harley addressed to

         3       Mr O'Connor and Mr Davidson Kelly.

         4       A.   Yes.

         5

         6       Q.   I take it that when you received the first memorandum

         7       of 16 October 1995 you also received the second?

         8       A.   Yes, I did.

         9

        10       Q.   To the extent to which there are manuscript lines on

        11       that second memorandum, are they, to your recollection,

        12       marks that have been made by you?

        13       A.   I don't think they are marks made by me, but the

        14       question marks on the attachment are marks made by me.

        15

        16       Q.   So that, for example, at page 0032, the first bullet

        17       point, there's a question mark; is that, you say, one of

        18       yours?

        19       A.   The question mark on 0032 is my question mark.

        20

        21       Q.   The document refers to the Italians.  We all know that

        22       that was code at the time for Iraqis; is that correct?

        23       A.   Yes.

        24

        25       Q.   Equally, there's reference to Austrians in the

        26       attachment, and that's really a reference to Australians?

        27       A.   Yes.

        28

        29       Q.   And Austrian eggs is really a reference to Australian

        30       wheat?

        31       A.   I believe so.

        32

        33       Q.   Was it common to use that sort of code in BHP or

        34       BHP Petroleum in October 1995?

        35       A.   At this stage we had quite a large number of

        36       development proposals in hand in BHP and BHP Petroleum and

        37       it was quite common to use code words.

        38

        39       Q.   On the face of the document there is some manuscript

        40       handwriting.  One item is addressed to Mr O'Connor and

        41       dated 24 October 1995.  That's on page 0028.  That's yours,

        42       I take it?

        43       A.   The comment addressed to Mr O'Connor is my comment.

        44

        45       Q.   That's where you endorse on the memorandum your

        46       approval to the proposal, subject to the conditions that

        47       you've outlined there - namely, DFAT approval and UN
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         1       approval; is that correct?

         2       A.   That's correct.

         3

         4       Q.   The writing directly above that, which appears to be

         5       addressed "JBP" and dated possibly 18 October, that's

         6       Mr O'Connor to you, I take it?

         7       A.   Yes, I believe so.

         8

         9       Q.   What Mr O'Connor has done is not prepared his own

        10       memorandum but simply passed on to you two memoranda that

        11       he's received; is that correct?

        12       A.   That's correct.

        13

        14       Q.   When he did so, do you recall whether he spoke to you

        15       about --

        16       A.   I don't specifically recall, when I spoke to him but I

        17       do recall generally discussing this memorandum with him.

        18

        19       Q.   That was, I take it, after you'd received the

        20       memorandum?

        21       A.   After I received the memorandum.

        22

        23       Q.   Do you recall any discussion with Mr O'Connor before

        24       you received the memorandum in relation to the subject

        25       matter of it?

        26       A.   I'm sure I spoke to Mr O'Connor after the 29 September

        27       memo, but I'm much less clear on that discussion.

        28

        29       Q.   Is it your recollection that this material was

        30       provided to you in effect in response to comments that you

        31       may have made to Mr O'Connor after your receipt of the

        32       29 September memorandum?

        33       A.   I can't say definitely that, but I assume so.

        34

        35       Q.   Can I just take you, please, to the memorandum.  Under

        36       the heading "Introduction" and headings "2" and "3", it

        37       tends to deal with what I might describe as the sort of

        38       perception problems that you thought you may have had in

        39       relation to such a proposal; is that correct?

        40       A.   That's correct.

        41

        42       Q.   Given your approval, subject to the conditions that

        43       you've identified, do we take it that you were satisfied

        44       with the information that was provided to you in both this

        45       memorandum and the attachment in that regard?

        46       A.   No, I think I was seeking further clarification.  I

        47       was seeking third-party confirmation that this would be
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         1       appropriate conduct for us to engage in.

         2

         3       Q.   And that was third-party confirmation that you sought

         4       and obtained before 24 October 1995, when you endorsed your

         5       approval; is that correct?

         6       A.   No, I think I was giving an instruction that people

         7       were to discuss this matter with DFAT and the sanctions

         8       committee and find out what their reaction to it was.

         9

        10       Q.   Is this the case, then, that subject to the approval

        11       of DFAT and the United Nations, you were satisfied with

        12       what I might describe as the perception aspects of the

        13       transaction?

        14       A.   I would be satisfied.

        15

        16       Q.   If DFAT and the United Nations gave their approval,

        17       then you would be satisfied that that approval met any

        18       lingering or remaining concerns that you had?

        19       A.   I think that's the assumption I was making, yes.

        20

        21       Q.   And on that basis the transaction could proceed?

        22       A.   Yes.

        23

        24       Q.   Under the heading "4", "Mechanism for Making

        25       Contribution" --

        26       A.   I would have expected to have been told what the DFAT

        27       and the United Nations sanctions committee response was.

        28

        29       Q.   Do you recall whether you were informed?

        30       A.   I only recall being informed by the later memo of

        31       December.

        32

        33       Q.   The 5 December memo?

        34       A.   Yes.

        35

        36       Q.   We'll come to that in a moment.  At page 0029 you see

        37       the memo deals with the mechanism for making contribution,

        38       and the proposed mechanism is described as working directly

        39       with the AWB "under normal procedures, save that credit

        40       terms acceptable to ourselves, and the NAB, have been

        41       agreed"?

        42       A.   Yes.

        43

        44       Q.   In the next paragraph it refers to "a sporting chance

        45       that our contribution will be repaid within the next five

        46       years in cash or, more likely, oil"?

        47       A.   Yes.
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         1

         2       Q.   Where it says "more likely, oil", was that an

         3       expectation that BHP might be paid in oil itself once the

         4       sanctions were lifted, or oil in the context of engaging in

         5       the development of the fields which was the subject of the

         6       discussion with the Iraqis at the time?

         7       A.   I don't know.

         8

         9       Q.   Do you recall whether you made any inquiries in that

        10       regard?

        11       A.   Not specifically.

        12

        13       Q.   But, in any event, the mechanism that's described is a

        14       mechanism that appears to be consistent with that which was

        15       set out in the memorandum of 29 September - namely, a loan

        16       which would be repaid; do you agree with that?

        17       A.   I think I agree with that.  There is some ambiguity in

        18       this memorandum, in that it suggests initially that we

        19       should make a gift.  The opening paragraph of the memo

        20       suggests that, the closing paragraph of the memo suggests

        21       that, but most of the discussion in the attachment to the

        22       memo is in terms of a loan.  So there was a degree of

        23       ambiguity about that.  My concerns were the larger ones,

        24       though.

        25

        26       Q.   Certainly in the heading under "Mechanism for

        27       Contribution" it's referring to credit terms, which would

        28       be consistent with a loan; correct?

        29       A.   Yes.

        30

        31       Q.   And the reference to "repayment within the next five

        32       years in cash or oil" is also consistent with a loan;

        33       correct?

        34       A.   Yes.

        35

        36       Q.   And both of those elements were also present in the

        37       proposal of 29 September; correct?

        38       A.   Yes.

        39

        40       Q.   To the extent to which the body of this memorandum

        41       deals with the mechanism, the body of it seems to

        42       contemplate a continuation of the credit arrangement that

        43       had been proposed on 29 September; correct?

        44       A.   I think, on balance, this is a loan proposal.

        45

        46       Q.   Equally - I won't take you through it - in the

        47       attachment to the memorandum there is reference to
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         1       purchasing a letter of credit?

         2       A.   Yes.

         3

         4       Q.   And that was again as part of the loan mechanism;

         5       correct?

         6       A.   Yes.

         7

         8       Q.   Indeed, the reason it was suggested that a letter of

         9       credit might need to be purchased was possibly to give an

        10       appearance of commerciality to the transaction; is that the

        11       case?

        12       A.   I don't know that.

        13

        14       Q.   At the foot of page 3, page 0030, there are, under the

        15       heading "Conclusion", three bullet points.  You see the

        16       third bullet point says:

        17

        18            A discrete and financially beneficial

        19            method has been negotiated to enable a

        20            donation to be made...

        21

        22       A.   Yes.

        23

        24       Q.   It says "has been negotiated".  That would suggest to

        25       the reader that, in effect, the mechanism had been

        26       negotiated and settled?

        27       A.   Yes.

        28

        29       Q.   Was that your understanding at the time?

        30       A.   I wasn't satisfied that enough detail was in place to

        31       give me confidence that the questions that had been raised

        32       in my mind could be answered in the affirmative.

        33

        34       THE COMMISSIONER:   Q.   You expected the matter to come

        35       back to you after it had been to DFAT and the United

        36       Nations?

        37       A.   Yes, Commissioner.

        38

        39       MR NELL:   Q.   To the extent to which it says it was a

        40       financially beneficial method, did you understand that to

        41       mean a financially beneficial in the sense of the repayment

        42       of the loan which was contemplated by the earlier comments,

        43       or something else?

        44       A.   I think my view of this was that it was telling me

        45       that, in terms of financially funding the thing, this was

        46       the preferred method to do it.  It was a view that the

        47       finance people might have.  I mean, my role was normally to
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         1       approve or ask the board to approve a fundamental

         2       transaction.  The finance people would then determine

         3       whether it was funded from the company's available cash

         4       reserves, whether it was funded by - not in this case, but

         5       in other cases - project finance, whether it was funded out

         6       of the general loan funds of the company, but the finance

         7       people would determine the mechanism for implementing a

         8       policy decision that the board or the managing director

         9       made.

        10

        11       Q.   But what you were being told in this memorandum was

        12       that a financially beneficial method had been negotiated,

        13       and that was in the context of funding the $5m; correct?

        14       A.   Yes, but it didn't tell me how and with whom.  I mean,

        15       there were a number of questions still in my mind when I

        16       got this memo.

        17

        18       Q.   Finally, it says:

        19

        20            A discrete and financially beneficial

        21            method has been negotiated to enable a

        22            donation to be made...

        23

        24       A.   Yes.

        25

        26       Q.   What was contemplated by the paragraphs under the

        27       heading "Mechanism for Making Contribution" was not a

        28       donation, but a loan; that's correct, isn't it,

        29       Mr Prescott?

        30       A.   I agree that this memo is confusing on that issue.

        31

        32       Q.   Equally, what was contemplated by the attachment was a

        33       loan; that's correct, isn't it?

        34       A.   I think it's clear that the attachment contemplated a

        35       loan rather than a donation.

        36

        37       Q.   Is it the case, Mr Prescott, that the memo was

        38       confusing or that the word "donation" was another example

        39       of the code that was being used in preparation of these

        40       memos?

        41       A.   I don't recall it being viewed that way.  This memo

        42       starts off talking about a gift.  I don't think that was

        43       code at all.  As you say, this memo was not written by

        44       Mr O'Connor, who would normally be the person who wrote a

        45       memo or signed a memo that came to me.  I believe I was

        46       travelling at this time.  That might explain why it

        47       happened this way.
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         1

         2       Q.   In any event, on 24 October you gave your approval,

         3       subject to certain conditions, to the proposal that was set

         4       out in that memo, whatever that proposal might be?

         5       A.   That's correct.

         6

         7       Q.   Perhaps you've already answered this in response to an

         8       earlier question:  after you gave that approval, did you

         9       ask to be kept informed of the process by which the consent

        10       or approval would be sought from DFAT and from the United

        11       Nations?

        12       A.   I don't recall doing so.

        13

        14       Q.   Do you recall whether you were kept advised by anyone

        15       in relation to whether such applications had been made and

        16       the progress of those applications?

        17       A.   I don't recall that detail.

        18

        19       Q.   Is it your evidence that the first recollection that

        20       you have of compliance with or an attempt to comply with

        21       the conditions which you had imposed on the memorandum, or

        22       your response to the memorandum, was when you received the

        23       memo of 5 December 1995?

        24       A.   That's right.  It may have been that Mr Laver or

        25       Mr Evans or Mr O'Connor did give me some progress report,

        26       but I don't recall it.

        27

        28       Q.   You just can't say one way or the other?

        29       A.   That's right.

        30

        31       Q.   In your --

        32       A.   And I've not seen anything that suggests it.

        33

        34       Q.   Can I take you back, Mr Prescott, to paragraph 18 of

        35       your statement, which appears at page 0019, page 4 of the

        36       statement.  You refer to a document which appears at 0039,

        37       page 14 of the exhibit --

        38       A.   Yes.

        39

        40       Q.   -- which is a letter from Mr Skelly at DFAT to

        41       Mr Stott, then at the Australian Wheat Board, dated

        42       6 November 1995?

        43       A.   Yes.

        44

        45       Q.   In your statement you address the content of the

        46       manuscript note which appears on that letter.

        47       A.   Yes.
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         1

         2       Q.   I take it, certainly in relation to the manuscript

         3       note, that's something that you've not previously seen

         4       before you prepared your statement; is that correct?

         5       A.   This was shown to me by my legal advisers when I was

         6       preparing the statement.

         7

         8       Q.   What about the letter of 6 November 1995?  Was that

         9       something that was provided to you when you were still

        10       employed at BHP in 1995?

        11       A.   I don't believe so.

        12

        13       Q.   Do you recall seeing or being provided with any

        14       correspondence from the Department of Foreign Affairs or

        15       the United Nations prior to 5 December?

        16       A.   No.

        17

        18       Q.   Do you recall receiving or being provided with any

        19       correspondence or documents from the United Nations or the

        20       Department of Foreign Affairs after 5 December in relation

        21       to the giving of approval for what became the wheat

        22       shipment?

        23       A.   No.

        24

        25       Q.   Were you even aware of whether there were

        26       communications between either BHP or the Australian Wheat

        27       Board and the Department of Foreign Affairs in relation to

        28       this transaction?

        29       A.   I believe that the memo of 5 December confirms there

        30       was, and I would have expected there would have been after

        31       I made the note on the earlier memo.

        32

        33       Q.   But prior to 5 December your evidence is that, at

        34       best, you had an expectation that there would be some

        35       correspondence; is that correct?

        36       A.   I wouldn't have expected to have been involved in this

        37       level of detail.

        38

        39       Q.   Can I just ask you to look at the letter briefly.

        40       When you were preparing your statement did you read the

        41       contents of the letter?

        42       A.   I'm sorry, the letter of 6 November?

        43

        44       Q.   6 November, yes?

        45       A.   Yes, I did, when I was preparing the statement.

        46

        47       Q.   You see it sets out in the second paragraph "There are
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         1       three ways that Iraq can pay for humanitarian goods"?

         2       A.   Yes.

         3

         4       Q.   And then it sets out the three ways.  Was that

         5       information that was conveyed to you at any time prior to

         6       5 December 1995, do you recall?

         7       A.   Not that I recall.

         8

         9       Q.   After the 5th --

        10       A.   I think I was generally aware that there were

        11       constraints on how business could be conducted with Iraq,

        12       but I don't think this was ever explained to me in these

        13       terms.

        14

        15       Q.   To the extent it was explained to you, your best

        16       recollection is that it was as is set out in the memorandum

        17       of 5 December 1995; is that correct?

        18       A.   I believe that is what I understood to be the effect

        19       of the sanctions.

        20

        21       Q.   I just direct your attention to the third paragraph of

        22       the letter of 6 November 1995, where it says:

        23

        24            Proposals whereby Iraq agrees to repay

        25            debts against the promise of future oil

        26            sales are not acceptable to the Sanctions

        27            Committee nor are transactions involving

        28            the payment for humanitarian goods by third

        29            parties.

        30

        31       A.   Yes.

        32

        33       Q.   Do you recall whether that's something that you were

        34       aware of or informed of prior to 5 December 1995?

        35       A.   I don't recall being specifically informed of that,

        36       but clearly the letter of 5 December indicates the proposal

        37       would have to be in a different form to that which had been

        38       at least discussed in part prior to then.

        39

        40       Q.   In relation to the annotation that appears in the

        41       letter, I think you say in your statement that you didn't

        42       have any discussion with Senator Gareth Evans in relation

        43       to these matters?

        44       A.   I'm not saying I didn't have any discussions; I'm

        45       saying I didn't recall having any discussions.  I remember

        46       bumping into Mr Evans in a hotel in Hong Kong, and he

        47       offered me a drink, which I thought was a little unusual,
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         1       and we had a couple of drinks in the hotel while I was

         2       waiting for a car to take me back to the airport.  I don't

         3       remember the specifics.  I remember part of that

         4       discussion, which was about what his future ambitions were,

         5       but I don't recall other aspects of the discussion.

         6

         7       Q.   Well, as interesting as that might be --

         8

         9       THE COMMISSIONER:   No, we don't need to go into that.

        10

        11       MR NELL:   Q.   That was a discussion that took place

        12       sometime towards the end of 1995; is that your

        13       recollection, Mr Prescott?

        14       A.   I'm sure it occurred during November.

        15

        16       Q.   In the manuscript note do you see, about the fourth or

        17       fifth line down, it says:

        18

        19            DFAT have subsequently said that the

        20            transaction as proposed is in their

        21            interpretation a breach of UN sanctions.

        22

        23       A.   Yes.

        24

        25       Q.   Was that something that you were informed of or made

        26       aware of any time prior to 5 December 1995?

        27       A.   Not that I recall.

        28

        29       Q.   And do you see --

        30       A.   I think the fact that it took them from mid-October to

        31       early December to come back to me shows that they were

        32       having some issues in resolving the questions we'd asked.

        33

        34       Q.   And do you see further down, another six lines or so,

        35       there's a sentence which says:

        36

        37            BHP are concerned that they may have

        38            destroyed our Iraqi business and have

        39            offered to provide AWB every assistance.

        40

        41       It's the last four lines above --

        42       A.   Yes, I do, I see that.

        43

        44       Q.   Firstly, is that a concern that you were aware of in

        45       November 1995?

        46       A.   No.

        47
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         1       Q.   Or a belief that, as a result of these negotiations,

         2       that may have impacted upon or destroyed the AWB's business

         3       with Iraq?

         4       A.   I don't recall ever seeing anything of this nature or

         5       hearing anything of this nature before I was shown this

         6       letter quite recently.

         7

         8       Q.   You say in paragraph 18 of your statement, after you

         9       quote an extract from the manuscript annotation to the

        10       letter:

        11

        12            I do not recall ever meeting Mr Stott or

        13            having any discussions with the AWB.

        14

        15       A.   Yes.

        16

        17       Q.   By that, do you mean you don't recall ever having met

        18       Mr Stott, or ever having met Mr Stott in 1995/1996, when he

        19       was employed with the Australian Wheat Board?

        20       A.   I don't actually ever remember meeting Mr Stott.

        21

        22       Q.   Or having any discussion with him in particular in

        23       relation to the January 1996 shipment; is that the case?

        24       A.   It's difficult to say that you've never met someone

        25       when you meet as many people as I meet, but I haven't any

        26       recollection of ever meeting Mr Stott or having any

        27       discussion with him.

        28

        29       Q.   Can I then turn to the memorandum of 5 December 1995

        30       that you received and which you say was signed by

        31       Mr Velins, I think it is, acting for Mr O'Connor?

        32       A.   Yes.

        33

        34       Q.   Again, the endorsement that appears on the memorandum,

        35       which is at page 0041 of the bundle, addressed to

        36       Mr Velins, is your handwriting; correct?

        37       A.   "Mr Velins okay to proceed" is my handwriting.

        38

        39       Q.   That was your instruction to him to proceed with the

        40       transaction as it was proposed in that memorandum; is that

        41       the case?

        42       A.   In this memorandum, yes.

        43

        44       Q.   Do you recall whether you had a discussion with

        45       Mr Velins before you provided him with that instruction?

        46       A.   I don't believe I did.

        47
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         1       Q.   Do you recall whether you spoke with Mr O'Connor

         2       before you provided Mr Velins with this instruction?

         3       A.   I don't believe I did.

         4

         5       Q.   Do you recall whether you were provided with anything

         6       other than this single page, which is the memorandum of

         7       5 December 1995, for the purposes of making the decision or

         8       giving the approval which you've endorsed on the document?

         9       A.   No, I don't.

        10

        11       Q.   The first paragraph refers to confirmation from DFAT

        12       that BHP is free to pay the Australian Wheat Board for the

        13       supply of wheat to Iraq.

        14       A.   Yes.

        15

        16       Q.   And then the second paragraph refers to the UN

        17       Sanctions Committee having approved the supply of wheat by

        18       a third party.

        19       A.   Yes.

        20

        21       Q.   You say in your statement - I take it it's with

        22       respect to those two paragraphs - that they closed the loop

        23       on the issue for you?

        24       A.   Yes.

        25

        26       Q.   In other words, that what you were advised in those

        27       two paragraphs addressed the conditions that you had

        28       prescribed on the earlier memorandum of 16 October; is that

        29       correct?

        30       A.   Yes.

        31

        32       Q.   And the fact that DFAT had approved BHP making the

        33       payment and that the UN had approved the supply of wheat by

        34       a third party was sufficient, so far as you were concerned,

        35       to meet whatever concerns you otherwise had and to proceed

        36       with what was now proposed?

        37       A.   I believe that addressed the issues that I had.

        38

        39       Q.   In the earlier proposal there were, in effect, two

        40       aspects of the proposal, the mechanism:  one was that the

        41       payment would be made by BHP, at least initially; and the

        42       second was that it would be a loan which ultimately BHP

        43       would look to recover from the Iraqis.  This document is

        44       silent so far as the second aspect is concerned, or at

        45       least the first two paragraphs of this document are silent

        46       so far as the second aspect is concerned?

        47       A.   I think this document clarifies that the transaction
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         1       was to be done on a gift basis.

         2

         3       Q.   And that's how you've interpreted the words

         4       "straightforward grant basis" that appear in the third

         5       paragraph; is that so?

         6       A.   Yes.

         7

         8       Q.   So do we take it, Mr Prescott, that it's your

         9       understanding that the transaction that you were approving

        10       was a gift for which there was no legal obligation upon the

        11       Iraqis to repay the cost of the grains?

        12       A.   That's what I believed I was doing.

        13

        14       Q.   And you were no longer considering or approving a

        15       funding of the grain by way of a loan under which the

        16       Iraqis would be obliged to repay it in cash, oil or some

        17       other kind?

        18       A.   That's correct.  I think this memo settled those

        19       issues.

        20

        21       Q.   After you provided that instruction, did you receive

        22       any further advice in relation to how the transaction

        23       proceeded, or was to proceed?

        24       A.   Only significantly later in the ordinary course of

        25       board business.  I learned later that it had been processed

        26       as a donation.

        27

        28       Q.   Of course, at your level, you would not ordinarily

        29       expect to be provided with the documents that were relevant

        30       to the transaction; correct?

        31       A.   That's correct.

        32

        33       Q.   You said before that, in relation to the 16 October

        34       memo, not all of the details of the mechanics were clear to

        35       you?

        36       A.   Yes.

        37

        38       Q.   Do we take it from your evidence that by 5 December

        39       you were now satisfied with all of the mechanics of the

        40       transaction that was now proposed?

        41       A.   I think the memo of 5 December made clear what the

        42       mechanics had to be and I expected they'd be complied with.

        43

        44       Q.   But you were not otherwise informed as to the

        45       mechanics of the transaction and the wheat shipment, I take

        46       it?

        47       A.   Not specifically, but in a general way later on I
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         1       received reports that there had been a donation.

         2

         3       Q.   That's when you received a questionnaire from the

         4       directors to management which raised a query about a

         5       particular item and the response was it was done by way of

         6       a donation; is that so?

         7       A.   That's correct.

         8

         9       Q.   Just in relation to paragraph 23 of your statement,

        10       Mr Prescott, which appears at page 6, you say in the last

        11       sentence you don't believe you raised a shipment of wheat

        12       with the board at BHP or sought its approval?

        13       A.   That's correct.

        14

        15       Q.   Can I take it, then, that ultimately the approval for

        16       the transaction that was effected rested with you, as the

        17       managing director and CEO of BHP?

        18       A.   Yes.  I can't find page 23 in this pile, but I do

        19       recall that's the case.

        20

        21       Q.   Would it be the case that, if there was any proposal

        22       to vary the terms on which that transaction was to be

        23       effected, that would also require your approval?

        24       A.   Yes.

        25

        26       Q.   And was that for the same reason that the original

        27       transaction required your approval; namely, having regard

        28       to the country which was the subject matter of the

        29       agreement?

        30       A.   I think it would have attained a different dimension

        31       by then.  Once I'd approved something or any senior officer

        32       had approved something on a particular basis, if somebody

        33       sought to change that basis, then I would expect it would

        34       go back to the authorising officer.

        35

        36       Q.   That would even be the case if it was sought to be

        37       changed in effect retrospectively, after the transaction

        38       had been completed; is that so?

        39       A.   I don't recall ever such an incident, but in general

        40       terms, yes.

        41

        42       Q.   If it was proposed to alter the terms of the

        43       transaction which you'd approved by endorsing the

        44       memorandum of 5 December, you would have expected that

        45       proposal to have also been put before you for approval; is

        46       that correct?

        47       A.   Yes.  I certainly never approved any change to this
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         1       transaction.

         2

         3       Q.   Can I just take you to paragraph 25 of your statement,

         4       please, Mr Prescott.

         5       A.   Yes.

         6

         7       Q.   In that you refer to a memorandum of 15 March 1996,

         8       which is the document which forms the confidential exhibit

         9       commencing at page WST.0027.0042.  That's a memorandum that

        10       was addressed to you from the chief executive officer,

        11       Mr O'Connor; is that correct?

        12       A.   That's right.

        13

        14       Q.   That memorandum is headed "Strategy for Growth" and

        15       deals with a number of aspects of the future business of

        16       BHP Petroleum, including in relation to Iraq; correct?

        17       A.   Yes.

        18

        19       Q.   In paragraph 27 of your statement, on page 7 of the

        20       statement, you've set out two extracts from the memorandum.

        21       A.   Yes.

        22

        23       Q.   Both of those deal with humanitarian aid and requests

        24       for humanitarian aid in the context of continuing

        25       negotiations with the Iraqis; is that correct?

        26       A.   That's right.

        27

        28       Q.   At that time, in March of 1996, was it the position

        29       that BHP Petroleum was still under negotiation or in

        30       discussions with the Iraqis in relation to some future

        31       business?

        32       A.   I believe so.

        33

        34       Q.   And part of those discussions or negotiations involved

        35       a request by the Iraqis for the provision of humanitarian

        36       aid?

        37       A.   I'm not sure whether it involved a request by the

        38       Iraqis or whether it involved an anticipation by BHP people

        39       that there would be such a request.

        40

        41       Q.   Nonetheless, that was the subject matter of the

        42       discussions that were taking place so far as you were

        43       aware; is that correct?

        44       A.   It was part of the discussion.

        45

        46       Q.   Where you say in paragraph 28 of your statement that

        47       you weren't aware of any proposal in March 1996 or
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         1       afterwards for BHP Petroleum to provide further

         2       humanitarian aid, by that I take it you are saying that no

         3       proposal came to you for approval?

         4       A.   That's correct.  This was a background paper, but it

         5       never translated into a specific proposal that was put to

         6       me, so far as I can recall.

         7

         8       Q.   But in March of 1996, and, indeed, afterwards, there

         9       were discussions and negotiations taking place between BHP

        10       Petroleum and the Iraqis which had as their subject matter

        11       the possibility of future humanitarian aid to the Iraqis;

        12       correct?

        13       A.   Yes.

        14

        15       Q.   And you were aware that that formed part of those

        16       discussions in a general sense?

        17       A.   I read this memo as in part foreshadowing that there

        18       might be a further proposal.

        19

        20       Q.   The memo of 15 March 1996 does not expressly refer to

        21       the shipment of wheat that took place in January of 1996;

        22       do you agree with that?

        23       A.   Yes, that's correct.

        24

        25       Q.   You say in your statement that the memorandum of

        26       15 March 1996 was, upon your instructions, submitted to the

        27       board of BHP?

        28       A.   That's correct.

        29

        30       Q.   And you've annexed, commencing at page WST.0027.0063,

        31       the minutes of the meeting of directors of BHP held on

        32       21 March and carried over to 22 March 1996, including an

        33       extract which refers to that 15 March memorandum; correct?

        34       A.   Yes.

        35

        36       Q.   Do you have any recollection today as to whether there

        37       was a discussion at that board meeting in relation to the

        38       subject matter of that memorandum of 15 March?

        39       A.   There certainly was - there was certainly discussion

        40       at the board meeting of this petroleum strategy.

        41

        42       Q.   Do you have a recollection of that discussion?

        43       A.   In general terms.

        44

        45       Q.   Did that discussion include reference to the January

        46       1996 shipment of wheat?

        47       A.   I can't recall that it did.
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         1

         2       Q.   You don't know one way or the other?

         3       A.   I can't recall one way or the other.

         4

         5       Q.   But we do know that it wasn't in fact referred to in

         6       the memorandum which was the subject of the discussion;

         7       correct?

         8       A.   That's correct.  This was a look-forward memo

         9       of - dealing with backgrounding the board on the

        10       development of the strategy.  It wasn't a report on past

        11       events.

        12

        13       Q.   In your statement you say that your usual practice

        14       would be to introduce the paper and have the author of the

        15       paper speak to it.

        16       A.   Yes.

        17

        18       Q.   The author of this paper was Mr O'Connor?

        19       A.   Yes.

        20

        21       Q.   Do you recall whether Mr O'Connor --

        22       A.   It was actually Mr Velins, but Mr O'Connor spoke to

        23       it.

        24

        25       Q.   Do you have a recollection that he spoke to it?

        26       A.   Yes.

        27

        28       Q.   But you have no recollection that, when he spoke to

        29       it, he referred to the past, 1996 - January 1996 - wheat

        30       shipment?

        31       A.   No, I don't.

        32

        33       Q.   Prior to that meeting on 21 March 1996, I take it that

        34       the January 1996 wheat shipment was not the subject of any

        35       discussion or topic at the board level of BHP; correct?

        36       A.   I don't recall it being the subject of discussion.

        37       The general practice was that each executive general

        38       manager gave a report about every three months on his

        39       business.  It may have been that Mr O'Connor informed the

        40       board of the shipment in the course of making his routine

        41       quarterly report, but I don't recall him doing so.

        42

        43       Q.   It certainly wasn't a matter that was raised by you

        44       before the board?

        45       A.   I certainly don't recall doing so.

        46

        47       Q.   In your statement at paragraph 29 you refer to the
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         1       directors' questionnaire to management?

         2       A.   Yes.

         3

         4       Q.   Which appears at pages WST.0027.0065 of the exhibit to

         5       your statement.  That's again a document that you say was

         6       put before the board, in particular at the time it was to

         7       adopt the financial accounts of BHP?

         8       A.   That's right.  The response was put.

         9

        10       Q.   By "the response", you mean the document an extract of

        11       which appears at pages 0066 and 0067; is that correct?

        12       A.   That's right.

        13

        14       Q.   And the relevant response is the answer to

        15       question 32.1?

        16       A.   Yes.

        17

        18       Q.   And that was put on 24 or 25 July 1996, being the

        19       meeting which is the subject of the minutes which appear at

        20       0068 and 0069; is that correct?

        21       A.   That's correct.

        22

        23       Q.   Do you recall whether at that meeting there was any

        24       discussion about question 32.1 or this donation?

        25       A.   No, I don't.

        26

        27       Q.   Or whether there was any discussion in relation to the

        28       January 1996 wheat shipment otherwise?

        29       A.   No, I don't, other than this report is before the

        30       board and the board generally discussed this questionnaire.

        31       This was a significant document in BHP in each January

        32       accounts preparation.

        33

        34       THE COMMISSIONER:   Q.   It's fairly standard board

        35       practice?

        36       A.   Yes.

        37

        38       MR NELL:   Q.   Mr Prescott, can I refer you to another

        39       document, which is not annexed to your report.  I don't

        40       think it's in evidence.  It is BHP.0003.0091.  I'll provide

        41       you with a hard copy.  Mr Prescott, this is a document

        42       that's been produced by BHP in response to notices served

        43       upon it by this inquiry.  You'll see it appears to be the

        44       extract of the minutes of meeting of the audit committee of

        45       BHP held on 27 June 1996.

        46       A.   Yes.

        47
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         1       Q.   I understand that you weren't a member of that audit

         2       committee?

         3       A.   That's right.

         4

         5       Q.   I don't suggest that you were necessarily present at

         6       that meeting.  The purpose of the audit committee is what,

         7       Mr Prescott?

         8       A.   To ensure that the company's accounting processes are

         9       at the appropriate standard.

        10

        11       Q.   Can I ask you to turn to the third page of the three

        12       pages I handed to you, which is BHP.0003.0093.

        13       A.   Yes.

        14

        15       Q.   You see under the heading "General Matters" there's a

        16       reference to:

        17

        18            The Auditors raised the matter of the

        19            payment to the Australian Wheat Board for a

        20            shipment of wheat to Iraq in December 1995.

        21            This matter had been raised with Management

        22            as the payment appeared to be in the nature

        23            of a donation and was not otherwise

        24            authorised.

        25

        26            The Chairman confirmed that this matter had

        27            been considered by the Board.

        28

        29       A.   Yes.

        30

        31       Q.   That's dated 24 July 1996.

        32       A.   Yes - sorry, no, it's dated 27 June 1996.  The minutes

        33       were approved by Mr Reid at the following audit committee,

        34       I presume.

        35

        36       Q.   So that's something that was said on 27 June 1996?

        37       A.   Yes.

        38

        39       Q.   That was prior to the meeting at which the

        40       questionnaire was considered, which was in, I think, from

        41       memory, July 1996?

        42       A.   Yes.

        43

        44       Q.   Does that assist you at all in recalling whether or

        45       not this donation or transaction was a matter that was

        46       raised and considered by the board?

        47       A.   I do not recall it being raised and considered by the
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         1       board.  The fact that the minutes of the audit committee

         2       say that it was would certainly indicate to me that it was,

         3       and I'm sure that the people who were in attendance at that

         4       meeting, or the next meeting, wouldn't have approved

         5       minutes saying that it was considered if it hadn't been.

         6

         7       THE COMMISSIONER:   I'll mark those minutes exhibit 657.

         8

         9       EXHIBIT #657 EXTRACT OF THE MINUTES OF MEETING OF THE AUDIT

        10       COMMITTEE OF BHP HELD ON 27/6/1996, BARCODED BHP.0003.0091

        11

        12       THE WITNESS:   But I still don't recall the context in

        13       which it was.

        14

        15       MR NELL:   Q.   Mr Prescott, I just want to take you to

        16       some further documents which are exhibits before this

        17       inquiry and which relate to the period after January 1996.

        18       Perhaps I should ask you this first:  after you provided

        19       the approval in response to the memorandum of 5 December

        20       1995, did you have any further discussions or contact with

        21       anybody else in relation to that wheat shipment?

        22       A.   Not that I recall, but, I mean - all I can say is not

        23       that I recall.

        24

        25       Q.   Your recollection, or best recollection, of all of

        26       your discussions is set out in your statement; is that the

        27       case?

        28       A.   That's correct.  There was the general discussion with

        29       Mr O'Connor in March about his strategy paper and the

        30       suggestion that there might be a further proposal.  I had

        31       that discussion.  I recall that discussion.  But I don't

        32       remember any particular proposal coming forward, nor do I

        33       remember discussing it in any further detail.

        34

        35       Q.   In that sense, "a further proposal", you meant a

        36       further proposal in relation to humanitarian aid?

        37       A.   Any proposal for any wheat shipment.

        38

        39       Q.   But that discussion in March of 1996, to the best of

        40       your recollection, did not involve any consideration or

        41       discussion about the shipment that had already passed two

        42       months beforehand?

        43       A.   It may have been referred to, but I don't recall any

        44       further consideration of it.

        45

        46       MR NELL:   Might, Mr Commissioner, exhibit 269 be brought

        47       up, please?  It's DFT.0010.0180.  I have a hard copy that I
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         1       can give the witness.

         2

         3       Q.   Mr Prescott, exhibit 269 is a letter from the

         4       Department of Foreign Affairs and Trade addressed to

         5       Mr Stott when he was at the Australian Wheat Board, dated

         6       25 January 1996.

         7       A.   Yes.

         8

         9       Q.   Can I ask you first whether this is a document that

        10       you have previously seen?

        11       A.   No, I haven't seen this document - not that I recall,

        12       anyway.  I'm sure I haven't seen it.

        13

        14       Q.   You see in the second paragraph it refers to:

        15

        16            Our Mission to the UN in New York has

        17            indicated that in view of the worsening

        18            humanitarian situation in Iraq the UN

        19            Sanctions Committee, is prepared to accept

        20            the export to Iraq of foodstuffs for

        21            humanitarian purposes under credit

        22            arrangements.

        23

        24       A.   Yes.

        25

        26       Q.   Then it sets out that they're only acceptable on

        27       certain conditions.

        28       A.   Yes.

        29

        30       Q.   Was that something that you were informed of or made

        31       aware of in early 1996?

        32       A.   Not that I can recall.

        33

        34       Q.   Do you recall whether you were informed at any time in

        35       the first half of 1996 about any change in attitude on the

        36       part of either the Department of Foreign Affairs or the

        37       UN Sanctions Committee in relation to shipments of

        38       humanitarian goods to Iraq?

        39       A.   I can't recall being informed.

        40

        41       Q.   Were you aware that, in January 1996, there were

        42       continuing discussions between AWB, the Australian Wheat

        43       Board, and the Department of Foreign Affairs in relation to

        44       that issue; namely, the shipment of humanitarian goods to

        45       Iraq?

        46       A.   No.

        47
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         1       Q.   Were you aware that BHP, or officers of BHP, were also

         2       participating in any such discussions in the first half of

         3       1996?

         4       A.   No.

         5

         6       Q.   Before you left as managing director and CEO of BHP,

         7       were you ever informed that there had been further

         8       discussions between BHP and the Department of Foreign

         9       Affairs in relation to the conditions upon which

        10       humanitarian goods could be exported to Iraq?

        11       A.   Not that I can recall.

        12

        13       Q.   I just ask you to put that document to the side,

        14       Mr Prescott, and ask if exhibit 270 could be called up,

        15       please - DFT.0010.0182.  I'll give you a hard copy,

        16       Mr Prescott.  Is that a document that you've seen before,

        17       Mr Prescott?

        18       A.   No, not that I recall.

        19

        20       Q.   You'll see, about three-quarters of the way down the

        21       first page, there's a heading "Details of the Proposal",

        22       and then there are a number of lines in the last paragraph

        23       on that page setting out a proposal for what appears to be

        24       the shipment of wheat for US$5m to Iraq?

        25       A.   Yes, I see it.  I haven't quite read it yet.

        26

        27       Q.   Take your time, Mr Prescott, and if you can just tell

        28       me when you have.

        29       A.   I don't recall seeing this memo or hearing of this

        30       proposal or this change previously.

        31

        32       Q.   That proposal is, broadly speaking, very similar to

        33       the proposal which was put to you in September and October

        34       1995; do you agree with that?

        35       A.   I think in general terms it is.

        36

        37       Q.   It involved a credit sale and, relevantly, the

        38       mechanism for that was that there would be a letter of

        39       credit established for the credit sale which Ex Co, the

        40       company identified in this proposal, would then purchase

        41       from the Australian Wheat Board?

        42       A.   I think that's the proposal.  I'm not sure who Ex Co

        43       was.

        44

        45       Q.   It's perhaps more code, Mr Prescott.  And that

        46       proposal that I've just described is very similar to the

        47       proposal that was set out in the 16 October memo and the
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         1       attachment to it, which contemplated both a credit

         2       transaction and the purchase of a letter of credit;

         3       correct?

         4       A.   I think you can draw that comparison, but I still

         5       believe the letter of 16 October is quite ambiguous in what

         6       it was proposing.

         7

         8       Q.   But to the extent to which it was proposing and

         9       referring to a credit transaction and a letter of credit,

        10       the mechanism that was being proposed is very similar to

        11       what's set out under the heading "Details of the Proposal"

        12       in exhibit 270; correct?

        13       A.   I think exhibit 270 could be something that was seen

        14       to be within the concept of the 16 October proposal.

        15

        16       Q.   Do I take it from your earlier answer that you say

        17       that you were not aware in February 1996 that such a

        18       proposal was being put back to the Department of Foreign

        19       Affairs?

        20       A.   I wasn't aware of that.

        21

        22       THE COMMISSIONER:   By AWB.

        23

        24       MR NELL:   Q.   By AWB?

        25       A.   I wasn't aware of that.

        26

        27       Q.   Were you aware at any time in 1996 that such a

        28       proposal was being put by AWB to the Department of Foreign

        29       Affairs?

        30       A.   I don't believe so.

        31

        32       Q.   Were you aware as to whether any such proposal was

        33       being put by BHP, or whether BHP were joining in on the AWB

        34       proposal?

        35       A.   I was not aware of that.

        36

        37       Q.   Could you put that document down, please, Mr Prescott.

        38       I'll show you another one - exhibit 535, which is a DFAT

        39       ministerial submission dated 7 May 1996, barcoded

        40       DFT.0010.0101.  I'll hand you a hard copy.  Again,

        41       Mr Prescott, I don't suggest that this is a document that

        42       you would have previously seen, being an internal

        43       ministerial submission.  Can I just ask you to look at the

        44       first paragraph, which is headed "Purpose" - you see the

        45       purpose of the ministerial submission - and I then direct

        46       your attention to paragraphs 4, 5 and 6, which are at the

        47       bottom of the first page and carrying on to the second
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         1       page.  Just turning back to paragraph 4, Mr Prescott, it

         2       says:

         3

         4            BHP has now taken an interest in the wheat

         5            trade, as a means of establishing

         6            themselves with the Iraqi government,

         7            against the possibility of BHP's securing

         8            oil concessions in Iraq after the

         9            termination of sanctions.

        10

        11       As at May 1996, is that a correct statement of what you

        12       understood BHP's position to be?

        13       A.   I didn't understand that it was as general as this.

        14

        15       Q.   To the extent to which it participated in the 1996

        16       shipment, its purpose was, in part at least, as a means of

        17       establishing BHP Petroleum with the Iraqi government for

        18       the purposes of securing future business; that's correct,

        19       isn't it?

        20       A.   The original shipment, yes.

        21

        22       Q.   In relation to paragraph 5, that refers to the

        23       original shipment.  Do you see that it says, "BHP has

        24       already paid the AWB" for a tonnage of that shipment

        25       "against unwritten Iraqi promises to re-pay the debt"?

        26       A.   I see that.

        27

        28       Q.   Were you aware whether there were unwritten Iraqi

        29       promises to repay the debt?

        30       A.   No.

        31

        32       Q.   "Probably with oil post-sanctions."  The repayment of

        33       the debt, probably with oil post-sanctions, was something

        34       that was contemplated under the earlier proposal; that's

        35       correct, isn't it?

        36       A.   Not as approved.

        37

        38       Q.   No, but under the original proposal, or as the

        39       proposal was originally put to you; correct?

        40       A.   The proposal that was originally put to me, yes.

        41

        42       Q.   When the proposal that was approved was approved by

        43       you, were you informed that there were still promises to

        44       repay the cost of that proposal, as indeed there had been

        45       under the earlier proposal?

        46       A.   No.

        47
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         1       Q.   Can you offer any explanation as to why someone might

         2       believe that BHP had paid for that wheat against unwritten

         3       Iraqi proposals to repay the debt?

         4       A.   I have got no idea.

         5

         6       MR BATHURST:   I object to that.  This witness can't

         7       speculate on a document which doesn't even come from BHP,

         8       it comes from officers of the Department of Foreign Affairs

         9       saying something that someone else told him or her.  It's

        10       pure speculation, with the greatest of respect.

        11

        12       THE COMMISSIONER:   Yes, I'll reject the question.

        13

        14       Q.   Mr Prescott, would you read paragraph 6, please?

        15       A.   Yes.

        16

        17       Q.   Were you aware of that approach?

        18       A.   No, I wasn't, Commissioner.

        19

        20       MR NELL:   Q.   Have you ever become aware of any such

        21       approach, Mr Prescott?

        22

        23       MR BATHURST:   I assume that question is limited to the

        24       time Mr Prescott was employed by BHP.

        25

        26       MR NELL:   Yes, it was, Mr Commissioner.

        27

        28       THE WITNESS:   No, certainly not.

        29

        30       THE COMMISSIONER:   Mr Nell, how much longer do you think

        31       you will be?

        32

        33       MR NELL:   I'll probably be another 10 or 15 minutes.

        34

        35       THE COMMISSIONER:   I'll take a short adjournment.

        36

        37       SHORT ADJOURNMENT

        38

        39       MR NELL:   Q.   There are just a couple more documents I

        40       wish to show you.  The first is exhibit 272, barcoded

        41       DFT.0010.0185.  I'll hand you a hard copy as well.  This is

        42       a DFAT minute - again, Mr Prescott, I don't suggest that

        43       it's a document that you've previously seen.  I just wish

        44       to direct your attention to paragraph 6 and the last

        45       sentence of paragraph 5.  The evidence, Mr Prescott, is

        46       that this document was produced in the course of further

        47       discussions between the Australian Wheat Board and
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         1       representatives of BHP and DFAT in the context of the

         2       proposal which was in Mr Stott's letter of February which I

         3       showed to you before the short break.  You'll see in

         4       paragraph 1 there's a reference to "BHP (Stott and Lyons)".

         5       Mr Stott, by the date of this document, which you'll see at

         6       the foot of it is dated 23 May 1996, was at BHP Petroleum,

         7       correct?  Do you recall that?

         8       A.   I don't remember that.

         9

        10       Q.   You recall that he certainly moved from the Australian

        11       Wheat Board to BHP Petroleum

        12       A.   I have no direct knowledge of that.

        13

        14       Q.   At the time?

        15       A.   At the time.

        16

        17       Q.   Ever?

        18       A.   Ever.

        19

        20       Q.   Whilst you were managing director and CEO of BHP you

        21       were not aware that Mr Stott had become an employee of BHP

        22       Petroleum?

        23       A.   I do not recall him becoming an employee of BHP.

        24

        25       Q.   Paragraph 5 deals with the January shipment of wheat.

        26       You'll see in the last sentence it says:

        27

        28            We --

        29

        30       namely, DFAT --

        31

        32            stated emphatically that no retrospective

        33            approvals for shipments already sent could

        34            be permitted.

        35

        36       Was that a matter that you were aware of or informed of in

        37       or about mid-1996 or any time thereafter?

        38       A.   No.

        39

        40       Q.   You'll see in paragraph 6 it refers to Mr Stott,

        41       however, suggesting that he could obtain from the Iraqis

        42       some form of side letter to cover the 20,000 tonnes already

        43       shipped.  You assume that the reference to the 20,000

        44       tonnes already shipped refers to the January 1996 wheat

        45       shipment.

        46

        47       MR BATHURST:   Is the witness being asked to assume that?
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         1

         2       MR NELL:   Yes.

         3

         4       THE WITNESS:   I'm not aware of this development.

         5

         6       MR NELL:   Q.   Were you aware of any proposal that some

         7       form of side letter be obtained after the shipment in

         8       relation to that shipment?

         9       A.   No.

        10

        11       Q.   If there was to be a side letter which was to vary the

        12       terms on which that shipment had been effected and that

        13       variation involved BHP, is that a matter that you would

        14       have expected would have been brought to your attention?

        15       A.   I'm certainly not aware of any aspect of it, and on

        16       the assumptions you state, I imagine I would have expected

        17       to have heard about it.

        18

        19       Q.   Mr Prescott, if the terms of the proposal which you

        20       had approved when you endorsed the memorandum of 5 December

        21       1995 were to be changed through the means of a side letter

        22       to which BHP or a BHP company was to be a party, is that

        23       something which you would have expected to have been

        24       brought to your attention?

        25       A.   Yes.

        26

        27       Q.   And brought to your attention for the purposes of

        28       obtaining your approval; is that correct?

        29       A.   Yes.  It wouldn't have been likely to have been given.

        30

        31       Q.   And your evidence is that no such proposal was brought

        32       to your attention, to your recollection; is that the

        33       position?

        34       A.   I'm not aware of any such proposal being brought to my

        35       attention.

        36

        37       Q.   If the witness could please be shown, Mr Commissioner,

        38       exhibit 266, if that could be brought up on the system.

        39       It's barcoded DFT.0010.0178.  I'll provide Mr Prescott with

        40       a copy.  Mr Prescott, exhibit 266 is a copy of a letter

        41       from the Department of Foreign Affairs to Mr Harley, BHP

        42       Petroleum?

        43       A.   Yes.

        44

        45       Q.   Is that a document that you've seen before today?

        46       A.   I just haven't quite read it, but I don't think so.

        47
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         1       Q.   Do you recall whether that's a document that you

         2       received or was brought to your attention in or about the

         3       middle of 1996?

         4       A.   I don't believe I've ever seen this.

         5

         6       Q.   If I could just ask you to read it very quickly.  I

         7       just want to ask you, Mr Prescott, whether the information

         8       that's contained within that document is information that

         9       was brought to your attention in 1996.

        10       A.   I'm sure it wasn't.

        11

        12       Q.   Can I ask you to look at the fourth paragraph - that's

        13       the paragraph commencing "I understand from your

        14       colleagues".  If you look in the first paragraph, you'll

        15       see a reference to "your colleagues" in the first line,

        16       referring to Mr Stott and Mr Lyons.  Mr Lyons was the

        17       in-house counsel of BHP in May 1996; correct?

        18       A.   Yes.

        19

        20       Q.   You'll see that there is an expression:

        21

        22            I understand from your colleagues that

        23            there is some thought being given to ways

        24            in which BHP's gift of wheat to Iraq might

        25            be re-formulated as a credit arrangement...

        26

        27       A.   Yes.

        28

        29       Q.   Do we take it from your earlier answers in relation to

        30       the preceding exhibit that, as at May 1996, you were not

        31       aware of any such proposal?

        32       A.   I was not aware.

        33

        34       Q.   And that, had there been such a proposal, you would

        35       have expected it to be brought to your attention?

        36       A.   Yes, I would have.

        37

        38       Q.   For approval?

        39       A.   Yes.

        40

        41       Q.   Would that have been before or after the proposal had

        42       been floated by DFAT, or are you unable to say?

        43       A.   I don't think I know.  I'm not aware of any of these

        44       developments.

        45

        46       Q.   Would you have expected such a proposal to have been

        47       brought to your attention before it had been submitted for
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         1       approval to DFAT or after, or are you unable to say?

         2       A.   I don't believe I would have expected the fact that

         3       there were discussions with DFAT to have been brought to my

         4       attention.  Before any conclusion was reached on changing

         5       the nature of the transaction, I would expect it to have

         6       been referred back to me.  I thought I'd made it quite

         7       clear in my approvals the basis on which the approval was

         8       given.

         9

        10       Q.   Can I just penultimately, Mr Prescott, ask you to put

        11       that document aside and have a look at exhibit 208, which

        12       I'll provide you with a copy of.  It's AWB.0129.0152.

        13       That's been described, Mr Prescott, as a draft letter from

        14       Mr Stott, as the Manager International Business Development

        15       of BHP Petroleum, to Mr Zuhair Daoud, of the Grain Board of

        16       Iraq, dated 21 June 1996.  Is that a document that you've

        17       seen before?

        18       A.   I don't think I've seen this before.

        19

        20       Q.   Can I ask you to assume, firstly, that the reference

        21       to the vessel "MV Ikan Sepat" which is in the heading of

        22       the document is in fact a reference to the vessel that

        23       carried the January 1996 shipment --

        24       A.   Yes, it does.

        25

        26       Q.   -- I just ask you to assume that.  Can I ask you to

        27       look at the first paragraph.  You'll see it says:

        28

        29            For several months we have been discussing

        30            how we should proceed in terms of

        31            establishing a suitable payment mechanism

        32            for USD5 million...of grain we financed in

        33            January 1996...

        34

        35       on that vessel.  Do you know whether or not such

        36       discussions had been taking place in the several months

        37       prior to June 1996?

        38       A.   I wasn't aware of any such discussions other than

        39       those you've drawn my attention to today.

        40

        41       Q.   Assuming that, this letter having been written on

        42       behalf of BHP, the reference to "we" in the letter includes

        43       a reference to BHP, would you expect to have been informed

        44       if there were such discussions taking place in those months

        45       prior to 21 June 1996?

        46       A.   I don't think I would have expected to have been

        47       informed that discussions were taking place and that
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         1       alternatives were being explored.  I certainly would have

         2       expected to have been consulted before any formal changes

         3       were made.

         4

         5       Q.   Is it your evidence, Mr Prescott, that those within

         6       BHP Petroleum could, without recourse to you, open up

         7       negotiations with a third party, or third parties, with a

         8       view to altering the terms of any agreement that you've

         9       otherwise approved without first raising that with you?

        10       A.   Yes is the answer to your question.  They could have

        11       discussions with third parties, but they couldn't proceed

        12       to change anything without it being referred to me.

        13

        14       THE COMMISSIONER:   Q.   That necessarily means that the

        15       last paragraph on the first page is simply wrong, does it

        16       not, from BHP's point of view?

        17       A.   I don't understand, Commissioner.

        18

        19       Q.   It's suggesting in the first sentence that when this

        20       shipment was made BHP had an intention to ship the goods,

        21       and it says "and then work with U.N. and the Australian

        22       government post shipment to establish a payment procedure

        23       that was mutually acceptable".  As I understand it from

        24       your evidence, the approval you gave was that it was on the

        25       basis of a gift.

        26       A.   Yes.

        27

        28       Q.   And, accordingly, that statement of BHP's intention

        29       was wrong, because it simply doesn't accord with the basis

        30       upon which you gave the approval.

        31       A.   I don't know that I necessarily accept that it's

        32       wrong, but the parameters in which the company was working,

        33       as I understood it, were consistent with the approval I'd

        34       given, which would be that it was to be a grant.  Maybe

        35       there is more than one way of making the payment as a gift.

        36

        37       Q.   But this talks about a payment procedure - namely, a

        38       payment procedure by the Iraqis for the grain.

        39       A.   Well, it talks about working with the UN and

        40       Australian government, and the instruction I gave was that

        41       they were to get Australian government - DFAT - and UN

        42       Sanctions Committee approval.  If this is saying they were

        43       still working with DFAT and the United Nations to confirm

        44       the payment arrangement, then I don't know that it's all

        45       that irregular, but if it was trying to change away from

        46       the approval that DFAT and the UN Sanctions Committee had

        47       given, it is irregular.
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         1

         2       Q.   So you would read the payment arrangement as being

         3       payment by BHP for the 20,000 tonnes --

         4       A.   Yes.

         5

         6       Q.   -- as distinct from payment by the Iraqis?

         7       A.   Definitely.

         8

         9       Q.   I'm not sure that that's what the author intended.

        10       A.   I'm sorry, I haven't seen this before.

        11

        12       Q.   No.

        13       A.   I accept that some of the other documents I've been

        14       shown here today were of the nature that you've just

        15       described, Commissioner, but I'm not sure that I read that

        16       sentence in that way.

        17

        18       THE COMMISSIONER:   Yes.

        19

        20       MR NELL:   Q.   Mr Prescott, can I just ask you then to

        21       turn to the second page of that exhibit.

        22       A.   Sorry?

        23

        24       Q.   Can I ask you to turn to the second page of that

        25       exhibit.  You see ahead of the numbered paragraphs 1, 2 and

        26       3 there's a suggested procedure.

        27       A.   Yes.

        28

        29       Q.   Can I just ask you whether in June of 1996 you were

        30       aware of such a proposal being put by BHP Petroleum?

        31       A.   I have no recollection of that.

        32

        33       THE COMMISSIONER:   Q.  And the paragraph numbered 3 is not

        34       consistent with it being a gift.

        35       A.   No.

        36

        37       MR NELL:   Q.   Were you aware in June of 1996 where the

        38       original shipping documents to the January 1996 wheat

        39       shipment were?

        40       A.   No.

        41

        42       Q.   Could I ask that we call up exhibit 532, which is

        43       AWB.0306.0185.  I apologise, Mr Prescott, I don't have a

        44       copy of this one for you.  You'll have to look at the

        45       screen.  It's a fax from Mr Stott at BHP --

        46       A.   Yes.

        47
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         1       Q.   -- to the Australian Wheat Board, asking for the

         2       original shipping documents for the Ikan Sepat.  Again, I'd

         3       ask you to assume that that's a reference to the January

         4       1996 wheat shipment.

         5       A.   Yes.

         6

         7       Q.   It's dated 27 May 1996.

         8       A.   Yes.

         9

        10       Q.   Were you aware that BHP, or BHP Petroleum, had asked

        11       for those original shipping documents to be provided to

        12       itself?

        13       A.   No.

        14

        15       Q.   And, for completeness, if I could ask that you be

        16       shown exhibit 540, which is document BHP.0007.0049.  Again,

        17       I apologise, Mr Prescott, I don't have a copy for you.  Do

        18       you see that's a letter from the Australian Wheat Board

        19       addressed to Mr Stott at BHP Petroleum, enclosing the

        20       original documents for the above-mentioned vessel.  The

        21       documents are there set out --

        22       A.   Yes.

        23

        24       Q.   -- and you'd agree that they're typically shipping

        25       documents associated with a shipment and, in particular, a

        26       shipment of wheat?

        27       A.   Yes - I don't believe it's wheat shipment, but I

        28       accept them as being shipping documents.

        29

        30       Q.   You're familiar with bills of lading, you understand

        31       that's a shipping document?

        32       A.   Yes, I understand that.

        33

        34       Q.   Were you aware in June of 1996, or indeed at any time

        35       from June 1996 until you retired from BHP, that BHP

        36       Petroleum had been provided with the original and copy

        37       shipping documents?

        38       A.   No.

        39

        40       Q.   I'll ask you to assume, Mr Prescott, that this is some

        41       time after the cargo had been delivered to the Iraqis, and

        42       I think you'd be aware of that from your --

        43       A.   I understand that would have been the case.

        44

        45       Q.   Can you think of any reason why it is that

        46       BHP Petroleum would wish to have the original shipping

        47       documents in June of 1996 in respect of a shipment sent in
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         1       January 1996, in circumstances where it was sent as a gift?

         2       A.   I can only speculate on that.

         3

         4       Q.   Do you see on the exhibit which is before you that

         5       there is a handwritten comment or note "documents are to be

         6       kept in A/Asia Legal Deeds for safe custody indefinitely"?

         7       A.   Yes.

         8

         9       Q.   Again, can you think of any reason why BHP Petroleum

        10       would wish to keep in safe custody indefinitely bills of

        11       lading, original and copy export invoices, certificates of

        12       origin, phytosanitary certificates, certificates of weight

        13       quality and condition and certificates re the vessel's age

        14       in respect of a shipment which was financed by BHP, you

        15       say, as a gift?

        16       A.   Only if people wanted to be able to establish to the

        17       Iraqis at a significantly later date that BHP had in fact

        18       made a shipment.

        19

        20       Q.   Perhaps if we can turn to the next page on that

        21       exhibit, or two pages on, to 0051.

        22

        23       MR BATHURST:   I can give the witness a hard copy, if he

        24       wants it.

        25

        26       MR NELL:   I would be grateful to my learned friend

        27       Mr Bathurst.  I apologise for not bringing it down.

        28

        29       Q.   Do you see page 51, Mr Prescott, is the bill of

        30       lading?

        31       A.   That's the second page.

        32

        33       Q.   It should be the third page.

        34       A.   Yes, yes.

        35

        36       Q.   Would you agree with me that that's a document that,

        37       on its face, doesn't indicate or refer to BHP?

        38       A.   I agree with that.

        39

        40       Q.   And it was part of the transaction that was concluded

        41       with your approval in December 1995 and the shipment in

        42       1995 that BHP wanted to remain anonymous within that

        43       transaction - that's correct, isn't it?

        44       A.   I don't know that I contemplated BHP would remain

        45       anonymous.

        46

        47       Q.   I mean anonymous in the sense of the general public;
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         1       that only the AWB and the Iraqi Grain Board would know of

         2       BHP's involvement, correct?

         3       A.   I don't know that I expected that.

         4

         5       Q.   There's nothing in the documents that form part of the

         6       exhibit before you, save possibly for the document at 0050,

         7       which is the second in the bundle, which would indicate

         8       that BHP had any involvement in relation to that shipment;

         9       correct?

        10

        11       MR BATHURST:   The documents speak for themselves, with

        12       respect.  One wouldn't expect BHP, which has made a payment

        13       to the Wheat Board, to be named on the bill of lading or

        14       any other associated document.  This witness has never seen

        15       the documents.  That doesn't seem to be challenged.  With

        16       the greatest respect, Mr Commissioner, you can read them as

        17       well as he can.

        18

        19       THE COMMISSIONER:   Yes.

        20

        21       MR NELL:   I won't take it any further, Mr Commissioner.

        22

        23       Q.   Just finally, Mr Prescott, in that bundle, the second

        24       page within those documents is a letter of indemnity,

        25       page 0050; is that correct?

        26       A.   The second page of the document?

        27

        28       Q.   The second page of exhibit 540, which is the bundle

        29       Mr Bathurst provided, should be a letter on BHP letterhead

        30       headed "Letter of Indemnity" dated 7 June?

        31       A.   Yes.

        32

        33       Q.   That is a copy of exhibit 199.  Can I just ask you to

        34       refer to the second paragraph of that letter, Mr Prescott.

        35       You see it says, again on behalf of BHP Petroleum:

        36

        37            We confirm that we requested you to deliver

        38            or arrange delivery of the Goods to the

        39            Grain Board of Iraq without production of

        40            Bills of Lading.

        41

        42       Firstly, are you aware, or were you aware, whether or not

        43       such a request was made by BHP Petroleum?

        44       A.   No, I had no idea.

        45

        46       Q.   Do you understand, Mr Prescott, that one of the

        47       purposes of the bill of lading is that it's a document to
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         1       be produced to the ship or the ship's agent for the

         2       purposes of obtaining delivery of the cargo referred to in

         3       it?

         4       A.   As a generalisation, I'm aware of that, but I'm not

         5       familiar with the detailed procedures.

         6

         7       Q.   In the ordinary course one would expect that the

         8       consignee of the cargo, which is identified as the Grain

         9       Board of Iraq on the bill of lading which is in exhibit 540

        10       before you, would present the bill of lading in order to

        11       obtain delivery of the cargo; do you agree with that?

        12       A.   I think I agree with that.

        13

        14       Q.   Can you offer any explanation as to why, if the cargo

        15       was funded by BHP as a gift, it would be directing the

        16       Australian Wheat Board to deliver without production of the

        17       bills of lading?

        18       A.   I thought the shipper was the Australian Wheat Board.

        19

        20       Q.   It was.  Can you answer my question, please,

        21       Mr Prescott?  Can you think of why BHP, if it was financing

        22       the shipment of wheat as a gift, would be requesting that

        23       the goods be delivered to the Grain Board of Iraq without

        24       the Grain Board of Iraq producing the original bills of

        25       lading?

        26       A.   No.

        27

        28       MR NELL:   Thank you.  Those documents may be returned.

        29       That's the examination of Mr Prescott, Mr Commissioner.

        30

        31       THE COMMISSIONER:   Mr Bathurst, any questions?

        32

        33       MR BATHURST:   No, Commissioner.

        34

        35       THE COMMISSIONER:   Mr Judd?

        36

        37       MR JUDD:   No, sir.

        38

        39       THE COMMISSIONER:   Does anybody else wish to ask him

        40       questions?

        41

        42       MR ABBOTT:   I'd like to ask one question.

        43

        44       THE COMMISSIONER:   Yes, Mr Abbott.

        45

        46

        47
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         1       <EXAMINATION BY MR ABBOTT:

         2

         3       MR ABBOTT:   Q.   Mr Prescott, I act for Mr Owen and other

         4       executives of AWB.  Taking up the questions that counsel

         5       assisting has asked you, could you therefore confirm that

         6       up until the time you left in 1998 there was nothing of

         7       which you were aware that would have provided any proper

         8       basis for Mr Davidson Kelly making these claims on behalf

         9       of Tigris Petroleum on 28 September 2000, when he said:

        10

        11            The cargo was delivered on the basis that

        12            BHP Petroleum would be reimbursed in due

        13            course for the cargo not later than five

        14            years from the date of shipment, with

        15            interest running at 10 per cent per annum

        16            compound.  The debt falls due on 26 January

        17            2001 and the amount due to BHP Petroleum at

        18            that date, including interest, will stand

        19            at USD8,052,550.  BHP Petroleum has

        20            appointed the Tigris Petroleum Corporation

        21            Limited as its agent to achieve the

        22            recovery of this outstanding obligation.

        23

        24       A.   No.

        25

        26       MR ABBOTT:   Thank you.

        27

        28       THE COMMISSIONER:   Anything arising, Mr Nell?

        29

        30       MR NELL:   No, thank you, Mr Commissioner.

        31

        32       THE COMMISSIONER:   Thank you, Mr Prescott, you're excused.

        33

        34       THE WITNESS:   Thank you.

        35

        36       <THE WITNESS WITHDREW

        37

        38       MR NELL:   Mr Commissioner, I'm told Mr Fuller is the next

        39       witness.  If we could adjourn for a few minutes so we could

        40       get organised.

        41

        42       THE COMMISSIONER:   All right.  I'll take a short

        43       adjournment.

        44

        45       SHORT ADJOURNMENT

        46

        47       MR JUDD:   Might I raise a matter before my friend
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         1       commences.  I meant to raise it first thing this morning.

         2       It's in response to an inquiry that was made yesterday

         3       concerning the transmission of the Drake-Brockman letter

         4       from AWB to DFAT.

         5

         6            We have located the transmission, and I have a copy

         7       here.  It appears - Mr Hargreaves, we expect, will give

         8       evidence on this - that it was done by email with

         9       attachments.  I have some copies here.  The copies I have

        10       have a fax line on the top which is my instructing

        11       solicitor's, having sent the matter up, so that should be

        12       disregarded for the purpose.  I did want to explain the

        13       order of documents so that those assisting you, sir, can

        14       perhaps better understand what they're receiving.

        15

        16            If I could perhaps hand some copies to counsel

        17       assisting and you, sir.  It appears that on 25 February

        18       2005 Mr Hargreaves sent an email to Mr Bruer:

        19

        20            Hello, Jeremy, documents as promised.  One

        21            has not been scanned all that well.  Sorry

        22            about that.

        23

        24       It appears that what is attached --

        25

        26       THE COMMISSIONER:   Where do I start, at the back or the

        27       front?

        28

        29       MR JUDD:   At the back of the email, I'm sorry.  There are

        30       some attachments to it.  It's the attachments that are a

        31       little confusing.  So page 3.  There are two PDF files

        32       attached.  The very last three pages in the bundle seem to

        33       comprise the documents attached to that email.  You will

        34       observe, sir, that the first of them is the draft letter of

        35       30 October, unsigned, commencing, "As you are aware".  The

        36       second is the signed letter dated 2 November 2000.

        37

        38       THE COMMISSIONER:   Yes.

        39

        40       MR JUDD:   Now, the chain of emails goes on, and I won't

        41       take you through each one of them, because they're

        42       self-evident, but they disclose an exchange concerning the

        43       preparation of a memorandum of understanding for production

        44       of material to the IIC, and the like.

        45

        46       THE COMMISSIONER:   Why doesn't the signed letter have a

        47       facsimile header on it?  Was it posted?
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         1

         2       MR JUDD:   The signed letter?

         3

         4       THE COMMISSIONER:   Yes.

         5

         6       MR JUDD:   Mr Hargreaves might be a person who can better

         7       explain the provenance of these documents.

         8

         9       THE COMMISSIONER:   Then there's a list of documents, three

        10       pages.

        11

        12       MR JUDD:   Yes, it's the list of documents I was coming to

        13       next.  That appears to be an attachment to the email on the

        14       very first page, which is one from Mr Bruer:

        15

        16            Hi Peter, herewith a list of AWB documents

        17            that have been released to IIC.  Also

        18            released was a large volume of internal

        19            government documents, including many

        20            cables, emails and submissions...

        21

        22       et cetera:

        23

        24            We look forward to good news arising from

        25            your MOU negotiations with the IIC.

        26

        27       The lists seem to relate to that email.

        28

        29       THE COMMISSIONER:   Right.

        30

        31       MR JUDD:   As I say, no doubt Mr Hargreaves can provide

        32       better information, but that appears to us to relate the

        33       attachments to the emails in the correct order.

        34

        35       THE COMMISSIONER:   Do you have the original document of

        36       2 November?

        37

        38       MR JUDD:   We're making those inquiries, sir, just to

        39       discover whether they were provided to the Commission,

        40       whether we had the originals and provided them.  We

        41       understand the significance of that.

        42

        43       THE COMMISSIONER:   The other thing I wish to raise,

        44       Mr Judd, is exhibit 606, the schedule of figures.  As I

        45       understood it, the evidence at this point is that the

        46       documents were prepared within DFAT.

        47
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         1       MR JUDD:   Yes.

         2

         3       THE COMMISSIONER:   The person who prepared them could not

         4       recall where the information came from.  I think we debated

         5       or discussed yesterday possible sources, one being the

         6       United Nations and one being AWB.  Thinking about it

         7       overnight, in particular the last line on the first page

         8       which relates to this contract where the figure of 53.33

         9       total fees appears, it would seem to me to be, if I may say

        10       so, improbable in the extreme that this information came

        11       from the United Nations.  We've seen other documents where

        12       AWB has been able to do comparisons of other suppliers'

        13       costs back from FOB price by extracting various costs.  As

        14       the evidence presently stands, it seems to me to be

        15       probable that this information came from AWB, although

        16       there's no positive evidence that that's so.  It also seems

        17       to me improbable that, with that wealth of information, the

        18       information was conveyed orally, whoever sent it.  Could

        19       you have some inquiries made to see if in fact this

        20       information was conveyed in some documentary form by AWB to

        21       DFAT?

        22

        23       MR JUDD:   Yes, we will.  It's a matter that interests us,

        24       of course.  There are other options, I suppose.  Some

        25       information might have come from the Wheat Export

        26       Authority, but it depends upon their ability or power to

        27       disclose information, because they undertake comparative

        28       studies.

        29

        30       THE COMMISSIONER:   I'm sure that those assisting you will

        31       make those inquiries.

        32

        33       MR JUDD:   Yes.  We'll certainly make the inquiry, because,

        34       as I say, it's a matter of interest to us as to what the

        35       source of the information was, because of not just the

        36       layout but what it suggests or might imply to a person

        37       looking for particular information within it.

        38

        39       THE COMMISSIONER:   That would equally apply to the person

        40       who prepared it.

        41

        42       MR JUDD:   It might equally apply to the person who

        43       prepared it, yes.

        44

        45       THE COMMISSIONER:   Yes, thank you, Mr Judd.

        46

        47       MR AGIUS:   I should tender then the 10 pages produced by
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         1       my learned friend, which include a copy of the 2 November

         2       letter from Ms Drake-Brockman; a copy of the unsigned fax

         3       letter directed to Jill Courtney in the name of Mr Stott,

         4       dated 30 October 2000; three pages, being lists of

         5       documents headed "AWB Documents Provided to IIC

         6       Investigators"; and four pages of an email train.

         7

         8       THE COMMISSIONER:   Yes, they will be exhibit 658.  We'll

         9       add the barcodes.

        10

        11       EXHIBIT #658 COPY OF 2 NOVEMBER LETTER FROM

        12       MS DRAKE-BROCKMAN; A COPY OF THE UNSIGNED FAX LETTER

        13       DIRECTED TO JILL COURTNEY IN THE NAME OF MR STOTT, DATED

        14       30/10/2000; THREE PAGES, BEING LISTS OF DOCUMENTS HEADED

        15       "AWB DOCUMENTS PROVIDED TO IIC INVESTIGATORS"; AND FOUR

        16       PAGES OF AN EMAIL TRAIN COPY OF THE 2 NOVEMBER LETTER

        17

        18       MR AGIUS:   We're indebted to my learned friend for that

        19       production.  Dr Fuller is before us, Mr Commissioner.

        20

        21       <RICHARD JOHN FULLER, on former oath:        [12.44pm]

        22

        23       THE COMMISSIONER:   Dr Fuller, you're on your former oath.

        24

        25       MR ABBOTT:   There is an additional statement that has been

        26       supplied.

        27

        28       <EXAMINATION BY MR AGIUS CONTINUING:

        29

        30       MR AGIUS:   Q.   We do have a supplementary statement from

        31       you, Dr Fuller.  Could we bring up, please, WST.0027.0002.

        32       If we go to the last page, 0004, do you see your signature

        33       below the date 21 March 2006?

        34       A.   Yes, I do.

        35

        36       Q.   That's your supplementary statement?

        37       A.   Yes, it is.

        38

        39       Q.   Are the contents of it true and correct to the best of

        40       your knowledge and belief?

        41       A.   Yes.

        42

        43       MR AGIUS:   I tender it, Mr Commissioner.

        44

        45       THE COMMISSIONER:   That will be exhibit 659.

        46

        47
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         1       EXHIBIT #659 SUPPLEMENTARY STATEMENT OF RICHARD JOHN

         2       FULLER, DATED 21/3/2006, BARCODED WST.0027.0002

         3

         4       MR AGIUS:   Q.   Dr Fuller, this statement deals with

         5       documents about which you informed the inquiry when you

         6       were last before it, being the bundle of documents that you

         7       said had been given to you by Mr Cooper.  If you recall, a

         8       bundle of documents had been produced to the inquiry that

         9       morning, said to be those documents, but upon examination,

        10       indeed after their tender, it became apparent that that

        11       bundle of documents was a bundle of documents that had been

        12       put together by counsel retained on behalf of AWB and could

        13       not be, therefore, the bundle of documents to which you had

        14       made reference in your evidence - do you recall that?

        15       A.   Yes, I do.

        16

        17       Q.   You appear to confirm in this statement that you

        18       received this bundle of documents from Mr Cooper in early

        19       2005; that's right, isn't it?

        20       A.   That's my recollection, yes.

        21

        22       Q.   I want you to think about that.  It could not be,

        23       then, that the bundle of documents that was produced to the

        24       inquiry on the last occasion you were before it was the

        25       bundle of documents that you received from Mr Cooper in

        26       2005, in early 2005, given that Mr Judd had not been

        27       retained in early 2005 and Mr Judd would not have been in a

        28       position to put his handwriting on those documents at that

        29       time, so it seems we're speaking of two bundles of

        30       documents now, one that you received from Mr Cooper in

        31       early 2005 and the second bundle of documents which was the

        32       one produced to the inquiry.

        33       A.   That's what I believe, yes.

        34

        35       Q.   Might it be that you're mistaken and that in fact you

        36       received the bundle of documents only once and that you

        37       received only one bundle of documents, and that that bundle

        38       of documents was what I'll call Mr Judd's bundle of

        39       documents and that you received it in early 2006; that

        40       you're a year out?

        41       A.   That is not my recollection.  My recollection was as I

        42       have stated, but of course it's possible I could be

        43       mistaken.

        44

        45       Q.   Well, could you be mistaken by a year?

        46       A.   Again, I would say that is not my recollection, but of

        47       course I could be mistaken.
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         1

         2       THE COMMISSIONER:   If you were, we're only talking about a

         3       month ago, or perhaps two.

         4

         5       MR AGIUS:   Q.   You were last before the inquiry on

         6       7 March, so, at most, if you're out by a year, the events

         7       would have occurred within two months.  Why do you concede

         8       that it's possible that you could have received these

         9       documents in early 2006, rather than early 2005?

        10       A.   Again, I say that it is my recollection that it was

        11       early 2005, and I concede the possibility of mistakes,

        12       because I do make mistakes from time to time.

        13

        14       Q.   What, and you could be a year out?

        15       A.   No, I just reiterate that it's my recollection that it

        16       was early 2005.

        17

        18       Q.   I don't want to get into a philosophical argument, but

        19       when you say that you could be wrong, are you meaning to

        20       imply that any one of us could be wrong about anything, but

        21       you say, to the best of your knowledge, that you received

        22       those documents in early 2005?

        23       A.   That's exactly so, yes.

        24

        25       Q.   I'm just puzzled as to why you wouldn't have read

        26       them, given that the context in which you say you received

        27       them, as I see from your second statement, is "These are

        28       the documents we should be concerned with.  This is as bad

        29       as it gets".  Have you thought about that?  Did you read

        30       them?

        31       A.   I did not read them, no, and - I intended to read

        32       them; that was always my intention.  I believed I'd had it

        33       communicated to me what was in them.  Perhaps that lessened

        34       their importance, but I should have read them and I'd

        35       intended to.  I did not.

        36

        37       Q.   When you say you'd had it communicated to you as to

        38       what was in them, what was said to you about that?

        39       A.   It would have been some of those references to

        40       suitcases and money, and so on and so forth.

        41

        42       Q.   Well, there's only one reference to "suitcase", and

        43       it's in Mr Hogan's singular email dealing with methods of

        44       making the payment to the Iraqis, and the word "suitcase"

        45       appears in the last or second-last line - it may even be

        46       the last word - of the email.  But the balance of that

        47       email is significant in that it speaks of paying money to
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         1       the Iraqis.  Had that aspect of that email been brought to

         2       your attention?

         3       A.   Not specifically, no.  No.

         4

         5       Q.   Well, then, is it the case that in early 2005 you were

         6       aware that documents had been located which indicated that

         7       employees or former employees of AWB had entered into an

         8       arrangement with the IGB whereby money would be paid to it?

         9       A.   No, not in that context.  It was about statements that

        10       could be misconstrued about people's behaviours, and so on,

        11       but it looked on the face of it that it was irregular or

        12       conceivably improper, but not to the extent that we had

        13       been breaching sanctions in that way, no.

        14

        15       Q.   Well, were you made aware as early as early 2005 that

        16       former employees had been discussing ways in which payments

        17       could be made to the IGB?

        18       A.   I don't think so in that way, but there was

        19       considerable doubt about some former employees.

        20

        21       Q.   Considerable doubt about what?

        22       A.   About their ethics and business behaviours.

        23

        24       Q.   Ethics and business behaviours as they related to

        25       payments of money to the IGB?

        26       A.   I think it was generally, but it was also connected

        27       with that.

        28

        29       Q.   It just wouldn't be logical to have doubts about their

        30       ethics and business behaviours but to draw the line and not

        31       have any doubts about their dealings with the IGB, would

        32       it?

        33       A.   That is connected with the Arthur Andersen report.

        34       Did you wish me to enlarge upon that?

        35

        36       Q.   No, I just want you to answer my question.

        37       A.   Sorry.

        38

        39       Q.   There's no logical reason to have concerns about their

        40       ethics or business behaviours generally but not have those

        41       concerns in relation to their dealings with the IGB, is

        42       there?

        43       A.   That's correct, yes.

        44

        45       Q.   What an objective bystander might have difficulty with

        46       is that there were concerns raised about some of these

        47       employees and yet almost a cursory examination of the
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         1       emails of these employees indicates that they were

         2       discussing methods by which payments could be made to the

         3       Iraqis in breach of sanctions; would you agree with that?

         4       A.   Yes, and that should be followed up in the course of

         5       events, in the normal business course of events.

         6

         7       Q.   And you would have expected that to have been followed

         8       up?

         9       A.   Yes.

        10

        11       Q.   And the result of that to be reported to you?

        12       A.   Not specifically to me, but to be reported to the

        13       relevant people, yes.

        14

        15       Q.   You don't have any doubt, do you, that the email

        16       traffic that passed between these people in 1999 had been

        17       located by early 2005?

        18       A.   The great majority of it, yes, I would say.  I

        19       couldn't conclusively say all of it.

        20

        21       Q.   You see, we have as exhibit 498 this document - could

        22       we bring up AWB.0338.0050.  I'm not suggesting you were the

        23       author of this, Dr Fuller, but did you receive this

        24       document?  It's a memorandum from Andrew Lindberg to the

        25       directors of AWB Limited and AWBI, dated 6 May 2004.

        26       A.   Yes.

        27

        28       Q.   Did you receive it?

        29       A.   I believe I would have received that.  Generally

        30       anything that goes to the board would go to me, yes.

        31

        32       Q.   In its terms this memo says, speaking of the detailed

        33       review, that it had involved reviewing over 30,000 emails,

        34       many files and interviewing AWB management.  It goes on to

        35       say:

        36

        37            A report on the factual findings will be

        38            tabled with AWB management tomorrow --

        39

        40       that would be 7 May 2004 --

        41

        42            and I will be in a position to brief you

        43            next week.

        44

        45       It goes on to say that the inquiry had been anticipated

        46       12 months before and that it had been put in place to

        47       establish the facts and to manage AWB's risk.  "The enquiry
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         1       has been rigorous and very detailed".  It also speaks of

         2       the inquiry being substantially complete.  Did you ever see

         3       a report of the factual findings either on the next day,

         4       7 May 2004 --

         5       A.   No, I don't believe I did, but I understood it to be a

         6       rigorous process.

         7

         8       Q.   You see the memo speaks of this report as though it

         9       were a document, because it says "A report on the factual

        10       findings will be tabled"?

        11       A.   It certainly does imply that.  I'm not sure that a

        12       document was tabled.  I couldn't be certain of that fact,

        13       but I doubt it.  I think it was a verbal report.

        14

        15       Q.   And it speaks of the inquiry having been put in place

        16       to establish facts and manage risk.

        17       A.   Yes.

        18

        19       Q.   Is that what you understood to be the purpose of the

        20       inquiry?

        21       A.   Principally to - yes, yes.  That was --

        22

        23       Q.   Not for the purpose of providing legal advice?

        24       A.   No, I don't think so, no, although that would have

        25       formed a part of it, but that wasn't the purpose of it, I

        26       don't think.

        27

        28       Q.   So is it your evidence, then, that the bulk of these

        29       emails about which I was earlier asking you some questions

        30       were likely to have been discovered by 6 May 2004?

        31       A.   You would think so, yes.  As I've said before, this

        32       process itself got bigger and bigger as it went on and

        33       discovered more and more documents, but you would think

        34       certainly that some of them had been discovered, if not

        35       most of them.

        36

        37       THE COMMISSIONER:   Speaking in the past tense, it says

        38       "This has involved reviewing over 30,000 emails".

        39

        40       MR AGIUS:   Q.   Over a period of a year.

        41       A.   That's what I believe to be the case, yes.

        42

        43       Q.   It's an otiose comparison, Mr Fuller, but the inquiry

        44       found the 20-odd emails in the space of a few weeks without

        45       anything like the resources that AWB had.  Would you not

        46       have expected all of these emails to have been found within

        47       a year of vigorous searching?
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         1

         2       MR ABBOTT:   Well, I think that's unfair.  I object.

         3       That's an unfair question.  What the Commission has been

         4       able to do is --

         5

         6       MR AGIUS:   Yes, I'll withdraw it.  It's probably more a

         7       matter of comment which should appear in submissions.

         8

         9       Q.   I apologise to you, Dr Fuller.  I just want to see if

        10       we can get clear what may have happened to this bundle of

        11       documents that Mr Cooper gave you.  You believe that you

        12       were handed the documents so that there would be a record

        13       of that which Mr Cooper was going to show the chairman,

        14       Mr Stewart?

        15       A.   Yes, but --

        16

        17       Q.   Sorry, I didn't mean to cut you off.  Go on.

        18       A.   By and large, yes, that would be - perhaps less so

        19       that there is a record, but it would be a normal courtesy

        20       if a colleague of mine was to show something to the

        21       directors or the chairman that they would generally, but

        22       not always, give me a copy of that.

        23

        24       Q.   That would mean that there were two copies of these

        25       documents, one that went to you and one that Mr Cooper was

        26       intending to give to Mr Stewart.

        27       A.   Yes, I would expect so, yes.

        28

        29       Q.   That follows as a matter of course from the way in

        30       which Mr Cooper presented the documents to you, does it

        31       not?

        32       A.   It does.

        33

        34       Q.   You were being given a copy; you were not to be the

        35       conduit for passing your copy to Mr Stewart?

        36       A.   That's correct.

        37

        38       Q.   You, when you left the inquiry, between then and now,

        39       caused searches to be undertaken in the three offices that

        40       you occupied during a relevant period in time?

        41       A.   I did.

        42

        43       Q.   That inquiry has not turned up the bundle of documents

        44       that Mr Cooper gave you.

        45       A.   No, it has not.

        46

        47       Q.   Did you cause any inquiry to be made for the bundle of
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         1       documents that Mr Cooper must have retained in order for

         2       him to pass it on to Mr Stewart?

         3       A.   No, I did not.

         4

         5       Q.   Do you know whether any such inquiry or search has

         6       been made?

         7       A.   I believe that's the case, yes.

         8

         9       Q.   Sorry, I just didn't hear you over the cough.

        10       A.   I believe that's the case, yes.

        11

        12       Q.   That a search has been made for that bundle?  My

        13       question was do you know whether any such inquiry or search

        14       has been made - that is, a search for the bundle that was

        15       intended for Mr Stewart?

        16       A.   I don't know that specifically, but I know that the

        17       AWB legal team were alive to that issue and I understand

        18       that they pursued that.

        19

        20       Q.   Do you know what the result of that search is?

        21       A.   I don't know, but I think that they have not been able

        22       to recover any bundle of documents either.

        23

        24       THE COMMISSIONER:   Q.   Dr Fuller, you've been in your

        25       current office since before Christmas?

        26       A.   Yes, yes.

        27

        28       Q.   That must necessarily mean, must it not, that you

        29       received these documents from Mr Cooper in the previous

        30       year; otherwise those documents would be on your shelf, if

        31       you received them in early 2006?

        32       A.   Sorry, if I received them in early 2006?

        33

        34       Q.   You've suggested in your affidavit that these

        35       documents may have been misplaced when you were moving

        36       offices?

        37       A.   They might have been, yes.

        38

        39       Q.   If you had received them in early 2006 and you put

        40       them on the shelf in your office, then their disappearance

        41       could not be accounted for by your moving of offices.

        42       A.   It couldn't be accounted for for that reason, yes, I

        43       agree.

        44

        45       MR AGIUS:   Q.   Well, would that not tend to support the

        46       inference that you didn't receive them in 2006?

        47       A.   I don't know that that supports that inference.
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         1

         2       MR AGIUS:   I see the time, Mr Commissioner.  Is that a

         3       convenient time?

         4

         5       THE COMMISSIONER:   Yes.  I'll adjourn until 2 o'clock.

         6

         7       LUNCHEON ADJOURNMENT

         8

         9

        10
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         1       UPON RESUMPTION:

         2

         3       MR AGIUS:   Q.   Mr Fuller, I want to ask you some

         4       questions about the board meeting of Wednesday, 28 July

         5       2004.  Could we bring up the minutes for that meeting -

         6       AWB.0200.0003.  These are the typed minutes for AWB

         7       Limited, for the 78th board meeting held on 28 July 2004.

         8       If we go to 0005, there is a reference under the heading

         9       "General Matters (b) Joint Information Session", in the

        10       last two lines:

        11

        12            ...Project Rose:  Oil for Food Inquiry

        13            (presentation by Mr Jim Cooper, General

        14            Counsel).

        15

        16       MR AGIUS:   I will tender those minutes, Mr Commissioner.

        17

        18       EXHIBIT #660 MINUTES FOR 78TH BOARD MEETING OF AWB LIMITED,

        19       BARCODED AWB.0200.0003

        20

        21       MR AGIUS:   Q.   Produced to this inquiry has been this

        22       document.   Could we bring up, please, AWB.0381.0276.  This

        23       is a PowerPoint presentation, portions of which have been

        24       deleted prior to the production on the basis of a claim for

        25       legal professional privilege.  You will see that it is

        26       dated 28 July 2004.

        27       A.   Yes.

        28

        29       Q.   If we go to the next page, 0277, it refers to the

        30       board having been briefed on 25 May, and it speaks of a

        31       development on 23 June.  If we go to 0287, this whole

        32       page relates to Alia for Transportation and General Trade,

        33       and there is a series of dot points:

        34

        35            .  Owned 51% by the Al-Khawam family based

        36            in Iraq.

        37            .  Chairman is Mr Hussein Al-Khawam.

        38            .  Directly reporting to him is the General

        39            Manager, Mr Othman Al-Absi (AWB's most

        40            frequent contact).

        41            .  Apparently 49% owned by the Iraqi

        42            Ministry of Transport.

        43            .  The company was formed in 1995 as a

        44            joint venture with the Iraqi Ministry of

        45            Transport.

        46            .  Al-Khawam's clan is prominent in

        47            southern Iraq and in Jordan...
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         1

         2       It would seem, then, Dr Fuller, that this information about

         3       Alia was known at least as at 28 July 2004.

         4

         5       MR JUDD:   Perhaps it might be worth saying known by whom,

         6       or asking known by whom.

         7

         8       MR AGIUS:   I am sorry?

         9

        10       MR JUDD:   The question was "known".  It was certainly

        11       known to someone.

        12

        13       MR AGIUS:   Yes.

        14

        15       THE COMMISSIONER:   I thought this was a board

        16       presentation.

        17

        18       MR JUDD:   Perhaps we can see where my friend is going with

        19       it.

        20

        21       MR AGIUS:   Q.   It would seem that this information was

        22       known on 28 July 2004.

        23

        24       MR ABBOTT:   Commissioner, I take it that this is put in

        25       the context that this is the document, the presentation by

        26       Mr Cooper.

        27

        28       MR AGIUS:   We are getting there.

        29

        30       MR ABBOTT:   Oh, right.

        31

        32       MR AGIUS:   If I get an answer to any of these questions,

        33       we will get there a lot faster.

        34

        35       THE WITNESS:   I don't specifically recollect this

        36       document, but, yes, it would seem as though it was known,

        37       yes.

        38

        39       MR AGIUS:   Q.   Were you present for the presentation by

        40       Mr Cooper on that day?

        41       A.   I would be pretty sure I would be.

        42

        43       Q.   Was this presented during the course of the joint

        44       information session on 28 July 2004?

        45       A.   I do not know.

        46

        47       Q.   The minutes record that you were in attendance?
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         1       A.   Yes.

         2

         3       Q.   When you say you do not know --

         4       A.   I cannot recollect this specific document.  There

         5       would have been some briefing, and often there were

         6       presentations, but I couldn't put my hand on my heart and

         7       say this was the presentation that was given.

         8

         9       Q.   Would you refer to a PowerPoint production such as

        10       this as a presentation?

        11       A.   Yes, I would.

        12

        13       Q.   I wonder if we could bring up your handwritten notes

        14       for 28 July 2004 - AWB.0347.0074.

        15

        16       MR AGIUS:   In the meantime, I will tender the paper copy

        17       of the PowerPoint presentation that we have.

        18

        19       EXHIBIT #661 PAPER COPY OF POWERPOINT PRESENTATION,

        20       BARCODED AWB.0381.0276-0287

        21

        22       MR AGIUS:   Q.   Do you recognise your writing?

        23       A.   Yes, I do.

        24

        25       Q.   These are your minutes, then, for the joint

        26       information session on 28 July 2004?

        27       A.   I don't mean to be difficult, but these are not

        28       minutes, these are just my notes, yes.  They are the notes.

        29

        30       Q.   I am sorry, Dr Fuller.  Forgive me, on Friday

        31       afternoon, for being a bit loose.  These are notes you took

        32       during the course of the board meeting - the joint

        33       information session?

        34       A.   Yes, I would believe so, yes.

        35

        36       Q.   And if we go to 0077, there is a heading "Project

        37       Rose".  If we go to the next page, 0078, is that your

        38       handwriting "Jim Cooper/File presentation"?

        39       A.   Yes, that's my handwriting, yes.

        40

        41       Q.   Is that a note to yourself that you should file a copy

        42       of the presentation that Mr Cooper made?

        43       A.   It would have been, yes.

        44

        45       Q.   Does that assist you to recall, then, whether or not

        46       this document that I showed you, and which has now been

        47       marked as exhibit 661, evidences a PowerPoint presentation
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         1       that was made on that day during the course of the joint

         2       information session?

         3       A.   No, it doesn't prompt a memory, but it would seem to

         4       be logical that that's the case.

         5

         6       Q.   Do you have any independent recollection - for that

         7       purpose, please look at 0077 - of that meeting?

         8       A.   This is consistent with the general discussion of

         9       these matters at that time, but I can't, as it were,

        10       picture it in my mind, or do any better than that.

        11

        12       Q.   Could we go back to exhibit 661, at the page that

        13       I read - 0287.  That would be AWB.0381.0287.  Do you see

        14       there is some handwriting at the top of that page?

        15       A.   Yes, I do.

        16

        17       Q.   Whose handwriting is that?

        18       A.   I would be guessing.

        19

        20       Q.   Well, is it your handwriting?

        21       A.   It is not my handwriting, no.

        22

        23       Q.   It seems to be an instruction of some kind, "Remove

        24       from pack".

        25       A.   Yes.

        26

        27       Q.   Was there a copy of this PowerPoint presentation

        28       prepared in paper form as part of the pack of documents

        29       sent to the board members?

        30       A.   No, there wouldn't have been.  We don't - generally

        31       for joint information sessions we don't send them out

        32       beforehand.  Occasionally we would, but more than usually

        33       not, so it would be - this would be - they would see this

        34       on the day.

        35

        36       Q.   Would they be given a pack on the day?

        37       A.   Often they would be, and it would be so that they

        38       would have a paper version in front of them.  They weren't

        39       expected to keep those, but often they would be circulated.

        40       Sometimes it would be just done on the screen.

        41

        42       Q.   Was the bundle of documents provided to the board

        43       members from time to time for either joint information

        44       sessions or board meetings referred to as a pack?

        45       A.   No.  Well, I might be over-answering here, but a pack

        46       would be referred to as a presentation pack, which would be

        47       a single presentation, but a board pack would be the
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         1       complete board papers.  Is that what you were asking?

         2

         3       Q.   Well, only you can answer that, Dr Fuller.

         4       A.   Perhaps you could restate it.

         5

         6       Q.   You have no recollection as to whether or not copies

         7       of this PowerPoint presentation were made available as some

         8       form of information pack for the directors?

         9       A.   Well, it would have been - there would have been a

        10       presentation, either on - there would have been a

        11       presentation on the screen - this is what I would think

        12       would have happened - or it would have been circulated in

        13       hard copy, or both.

        14

        15       Q.   I am just trying to give some life to those words,

        16       "Remove from pack".  Obviously somebody had in mind that

        17       that page should be removed from something called a pack.

        18       I am trying to identify what that pack might be?

        19       A.   That pack would be the presentation making up the -

        20       the presentation on that subject, that's what I would

        21       assume that would mean, and that would be part of the

        22       editorial process.

        23

        24       Q.   Part of the editorial process?

        25       A.   Well, occasionally, as people put together packs, they

        26       will say, "Don't put this in", or "Add this", or some such

        27       thing like that.  So you might - I don't know why it is on

        28       this version, but generally one of the managers would make

        29       amendments to finalise the presentation to go to the board.

        30

        31       Q.   So ought we to understand that this page of the

        32       presentation was not provided to the board?

        33       A.   That I do not know.  I would have to - I would have to

        34       see the hard copy version that we kept.

        35

        36       THE COMMISSIONER:   Q.   Did you keep a hard copy version

        37       of such presentations with the board minutes?

        38       A.   Generally we would keep them - we do keep them, we

        39       file them separately.  We were a bit - not complete with

        40       our filing of the joint information sessions, because for a

        41       while we weren't quite sure what status they were, and then

        42       at some - then at a point we rigorously kept all of the

        43       presentations.  So it was a little bit patchy earlier on,

        44       and we tightened up on that process, because it wasn't, as

        45       we have talked about, a formal board meeting.  They were

        46       information sessions.  Yes, that's how it was.

        47
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         1       MR AGIUS:   Q.   Do you know whether or not a compilation

         2       of  documents relating to this presentation was filed?

         3       A.   I would expect so, yes.

         4

         5       Q.   Your handwriting note does contain the words "Jim

         6       Cooper/File presentation".  Would that suggest to you that

         7       a copy of the presentation was kept on the file?

         8       A.   Yes.  What would happen is that senior managers would

         9       come up and give a presentation, and I would make it my

        10       business to get a copy of that for our records, but it

        11       wouldn't - often it wouldn't be - I wouldn't have access to

        12       that before the board meeting, so I would endeavour to get

        13       a copy of it in the course of the meeting or, if it was

        14       electronically, I would ask for a copy to be printed out

        15       and made available for our records.

        16

        17       Q.   If you did keep a copy of the presentation following a

        18       PowerPoint presentation in a joint information session,

        19       where would you keep it?

        20       A.   I think early on we filed them with the board papers

        21       and then we separated them and kept files on joint

        22       information sessions.

        23

        24       Q.   So by July of 2004, where would you have kept a copy

        25       of whatever was presented to the board at this joint

        26       information session?

        27       A.   Physically where?  Yes?  There is a room, a fire-proof

        28       room, on the 21st floor where we keep these documents,

        29       board documents.

        30

        31       Q.   In a file which would be marked, what, joint

        32       presentations?

        33       A.   Most probably it would be a file marked "Joint

        34       information sessions", but I would - I would have to check

        35       back on how the filing was done at that particular time.

        36

        37       Q.   I asked you whether you could recognise that

        38       handwriting.  You said it is not your handwriting.  In the

        39       ordinary course of things, who would give an instruction to

        40       remove something from a pack, where the pack comprised a

        41       documented PowerPoint presentation?

        42

        43       MR ABBOTT:   Well, I object.  That assumes that these words

        44       were put on in the ordinary course of business.  My learned

        45       friend --

        46

        47       MR AGIUS:   It doesn't assume that, it just asks what the
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         1       ordinary course of business was.

         2

         3       THE COMMISSIONER:   Yes, I will allow it.

         4

         5       THE WITNESS:   The person who would write such a thing

         6       would be a person who had authority to do that.  Now, that

         7       would be the - you know, the relevant executive, generally

         8       an ELG member, or the managing director, or conceivably me.

         9       But I would be - it would be extraordinarily rare for me to

        10       do such a thing.

        11

        12       MR AGIUS:   Q.   Well, you would hardly be writing an

        13       instruction to yourself, would you?

        14       A.   No, I would not, no.  I was just talking --

        15

        16       Q.   And, as you said, that's not your handwriting?

        17       A.   No, I was just talking --

        18

        19       Q.   Whose handwriting do you believe it to be?

        20       A.   I just couldn't answer that, I don't think.  I would

        21       be just making a guess.

        22

        23       Q.   You have no memory of the PowerPoint presentation at

        24       all being given at that time - that is, 28 July 2004?

        25       A.   Well, in the sense of an active memory of a

        26       presentation being given, no, I don't, but, looking at the

        27       documents, I would certainly assume it was.

        28

        29       THE COMMISSIONER:   Q.   Who normally prepared

        30       presentations in relation to Project Rose?

        31       A.   That would be a mixture of Peter Hargreaves and

        32       Jim Cooper.

        33

        34       MR AGIUS:   Q.   Dr Fuller, did you become aware of any of

        35       the factual material that is set out on that page, in

        36       particular that Alia was apparently owned, to 49 per cent,

        37       by the Iraqi Ministry of Transport?

        38       A.   Not in terms of a fact, like it is stated there.

        39       There were certainly questions asked about who did own

        40       that - who did own Alia.

        41

        42       Q.   In this joint information session in July of 2004, or

        43       beforehand or afterwards?

        44       A.   I couldn't put a date on it, but that - it would be

        45       around about that time.

        46

        47       Q.   So there were questions asked about who did own Alia?
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         1       A.   Yes.

         2

         3       Q.   Was anybody assigned the task of finding out?

         4       A.   That would have been the Project Rose team, I believe.

         5

         6       Q.   Anybody in particular within that team?

         7       A.   I would believe it would be - it could have been a

         8       number of people - Chris Quennell or Jim Cooper, or, again,

         9       Peter Hargreaves - and they would have made their own

        10       inquiries, or I expect they would have, or made inquiries

        11       of international sales and marketing.

        12

        13       MR AGIUS:   I will tender the handwritten notes of

        14       Dr Fuller for the joint information session.  They commence

        15       at AWB.0347.0074 through to 0078.

        16

        17       EXHIBIT #662 HANDWRITTEN NOTES OF DR FULLER FOR JOINT

        18       INFORMATION SESSION, BARCODED AWB.0347.0074-0078

        19

        20       THE COMMISSIONER:   Q.   This document rather looks as

        21       though it has the answer to who owns it.  Do you recall how

        22       long before this meeting those queries were raised?

        23       A.   No, I don't.  No, I don't.

        24

        25       MR AGIUS:   Q.   When Mr Cooper was last here he gave

        26       evidence at transcript 3296, lines 1 to 15, that he learnt

        27       "at some stage before the board was briefed in May 2004"

        28       that Alia was 49 per cent owned by an Iraqi

        29       instrumentality, and he went on to say that the board was

        30       advised of this at a presentation in May 2004.  Since then

        31       we have received an unsigned statement from Mr Cooper,

        32       during the course of the morning, and although we won't

        33       have his evidence until next week, I will just put this to

        34       you as a matter of fairness, anticipating what I expect his

        35       evidence might be.  He says at paragraph 29:

        36

        37            Issue 15 concerns a briefing to the boards

        38            in May 2004 regarding the part ownership of

        39            Alia by an Iraqi instrumentality.  As a

        40            result of this issue being raised I have

        41            further reviewed my files since I first

        42            gave evidence to this inquiry.  I am not in

        43            a position to say that the JIS --

        44

        45       that's a joint information session --

        46

        47            of the boards was informed at the
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         1            presentation on 25 May 2004 that

         2            49 per cent of Alia was owned by an Iraqi

         3            instrumentality.  I note that prior to the

         4            second JIS of 28 July 2004 my notebook

         5            records that I was informed by

         6            Darryl Hockey and Chris Whitwell of a

         7            49 per cent shareholding in Alia by the

         8            Iraqi Ministry of Transport, which leads me

         9            to conclude that I had not been aware of

        10            this fact until that time.  I am not able

        11            to recall when the board was briefed in

        12            relation to the ownership of Alia.

        13            However, I can say that whatever was learnt

        14            about the payment of the inland trucking

        15            fees as a result of the investigation was

        16            passed on to the boards and therefore

        17            I expect the boards were informed at some

        18            time after we were informed of that fact.

        19            From late July 2004 the AWB executives,

        20            including Lindberg, were aware of this

        21            fact.

        22

        23       Now, have you any comment to make on that portion of what

        24       we expect will be Mr Cooper's adopted statement?

        25       A.   No.

        26

        27       Q.   Does it equate with your recollection?

        28       A.   It equates with the documents that you have shown me.

        29       It equates with that, yes.

        30

        31       Q.   Well, it may or may not equate with the documents.

        32       This page of the PowerPoint, which is exhibit 661, page 11,

        33       says "Remove from pack".  Now, if those words mean what

        34       they say, there is a possibility that that page and the

        35       slide to which it refers was not brought to the board's

        36       attention in July of 2004.  Can I invite your response to

        37       that?  Might that page have been removed from this pack and

        38       from the presentation so that it was not made available to

        39       the board in July 2004?

        40       A.   It might have been, but it was - that was a live

        41       issue, about the ownership of Alia.  I can't exactly recall

        42       when, but it was a live issue, and, as such, you know, one

        43       would expect that to be communicated to the board, yes.

        44

        45       Q.   And I want to ask you about that:  if, for example,

        46       you had been given a paper copy of this presentation before

        47       it was made available to the board - and you understand
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         1       these are all hypotheticals --

         2       A.   Yes.

         3

         4       Q.   -- if you had been given a paper copy of the

         5       presentation to the board before it was made available to

         6       the board, and if you had been asked by anybody - an

         7       executive or a manager, or anybody else at AWB - to remove

         8       one page such as this from the pack, given its content, is

         9       it likely that that incident would stay in your memory?

        10       A.   May I be clear about one point:  are you saying before

        11       the presentation was given to the board --

        12

        13       Q.   Yes.

        14       A.   -- or after?

        15

        16       Q.   Before.

        17       A.   Before.  Yes, it is likely that it would have stayed

        18       in my mind.  I don't seem to recall that.  It is not - it

        19       wouldn't be that uncommon for someone to say, "I'm going to

        20       alter this presentation".  That would be within their

        21       province to do so, and that could be for a range of

        22       reasons.  Depending on how much I knew about the subject

        23       I would say, "Well, why?", or "Well, fine.  That's your

        24       business, get on and do it."

        25

        26       Q.   What about in relation to this issue, which you say

        27       was a live issue at about this time - that is, the

        28       ownership of Alia?

        29       A.   Well, on the balance of probability, I would think

        30       that would have stayed in my mind.  I have no recollection

        31       of someone saying to me, "This has got to come out".

        32

        33       Q.   If it had been presented to the board - that is, if

        34       that page had been part of the board presentation - how do

        35       you believe you would have reacted to a request that you

        36       remove that page from a file copy of the presentation?

        37       A.   Are you now saying afterwards?

        38

        39       Q.   Afterwards.

        40       A.   I would not have done so.

        41

        42       Q.   Can I ask you the context in which it was that Alia

        43       and the ownership of Alia was a matter of interest at about

        44       this time?  How did it come about that anybody was

        45       interested in the ownership of Alia in about the middle of

        46       2004?

        47       A.   I am trying to recall the sequence of events, but
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         1       I think that we had inquiries being made.  There were

         2       newspaper reports, there was the US Wheat Associates and

         3       there was an interest in this in general.  In fact, a

         4       project had been set up and this would be part of the suite

         5       of issues that were involved.

         6

         7       Q.   Is it your recollection that the US Wheat Associates

         8       had made allegations about Alia?

         9       A.   I can't recall exactly.  I know that they were talking

        10       about inflation of wheat prices.

        11

        12       Q.   Yes.

        13       A.   And I just can't recall whether transport was a

        14       specific part of their allegations.  But I know that this

        15       had - this had prompted a great deal of interest in this

        16       whole subject.

        17

        18       Q.   If we wanted to find any record of what was actually

        19       presented to the board during this joint information

        20       session on 28 July, leaving aside this paper copy of what

        21       appears to be a PowerPoint presentation, do we have

        22       anywhere else to look other than the notes that you took,

        23       which we have seen today, and the typed minutes?

        24       A.   Well, the first place I would look would be in our

        25       hard copy files in that room that I spoke of before, and

        26       I would also speak to the staff on the 21st floor who were

        27       there at that time.

        28

        29       Q.   Is there a log kept of what is filed in the files to

        30       which you have made reference?

        31       A.   No, not --

        32

        33       Q.   In other words, when somebody adds something to those

        34       files, is there an addition made to an index --

        35       A.   No.

        36

        37       Q.   -- or to a card system, or anything else, to record

        38       the fact that these documents had been added?

        39       A.   No, they are not.  The files are the files, and there

        40       is a very limited number of people who have access to them,

        41       until recently, that is.

        42

        43       Q.   Would you have, in addition to keeping a paper copy of

        44       a PowerPoint presentation, kept an electronic copy of it?

        45       A.   Generally an electronic copy would be kept, yes, as

        46       well.

        47
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         1       Q.   And would it be kept on a disk, filed with the paper

         2       copy, or would it be kept separately?

         3       A.   We keep electronic files on specific drives, hard

         4       drives, on the 21st floor, and we do keep copies there as

         5       well.

         6

         7       Q.   So an electronic copy of this PowerPoint presentation

         8       would, in the ordinary course, have been retained on this

         9       hard drive?

        10       A.   Almost certainly it would have been the case.  Rarely

        11       there were - occasionally people would bring up a disk and

        12       use the presentation facilities on the 21st floor.  We

        13       would then endeavour to get either an electronic or a

        14       hard-copy version of that, and that would - it may be the

        15       case with this one, but also external presenters as well.

        16

        17       Q.   Was there a facility in that room, where this joint

        18       information session would have been held, to project a

        19       PowerPoint presentation from a hard drive of a PC; in other

        20       words, from an electronically stored document which was

        21       retained already with the electronic database of AWB?

        22       A.   No, not directly, it wouldn't - I don't believe that's

        23       the case.  Generally it would be put on disk and then taken

        24       into the room and the disk would be used for the

        25       presentation purposes.

        26

        27       Q.   And then if the presentation was recorded

        28       electronically on the hard drive that you indicated --

        29       A.   Yes.

        30

        31       Q.   -- it would be a matter of copying it from that disk?

        32       A.   That's right, yes.

        33

        34       Q.   And the disk being returned to the presenter?

        35       A.   Yes, generally, yes.  Well, it could take place either

        36       way, if you wish to --

        37

        38       Q.   Can you think of any reason why the information that

        39       we see on this page 11 of the paper PowerPoint presentation

        40       might have been withheld from the board in July of 2004?

        41       A.   No.

        42

        43       Q.   I am not suggesting to you that it was, I am just

        44       probing you on whether you can think of a reason why it

        45       might have been deliberately withheld?

        46       A.   The only real reason that springs to mind is that it

        47       was not factual.
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         1

         2       Q.   Well, you can see it as it appears on the page:  it

         3       does present, does it not, as a series of facts?

         4       A.   It is certainly not ambiguous.  That's the case.  I am

         5       just seeking to find a reason why it might have been

         6       removed, and that would be probably the only one - that

         7       someone had a view that that was not true or it was

         8       misleading, or some such thing.

         9

        10       Q.   Were you aware of any interest by anybody in

        11       suppressing this material?

        12       A.   No, I don't believe so.  I don't think it would have

        13       been in anyone's interests to do that.

        14

        15       Q.   Mr Cooper also told us that in 2004 he had become

        16       aware that the Iraqis had required 10 per cent to be added

        17       to the value of contracts - that's at transcript 3301,

        18       lines 31 to 34.  Did you become aware of that information

        19       in 2004?

        20       A.   I became aware that there were allegations about a

        21       10 per cent service fee.

        22

        23       Q.   In 2004?

        24       A.   I'm - that sounds about right, but I - I believe at

        25       that point these were allegations.

        26

        27       Q.   Mr Cooper didn't express it as an allegation.  Did you

        28       become aware of it as other than an allegation?

        29       A.   I think with the - certainly with the Volcker Report,

        30       I became --

        31

        32       Q.   Well, the Volcker Report hadn't been published in

        33       2004?

        34       A.   Yes, that's right.

        35

        36       Q.   Did you become aware of it as a fact prior to the

        37       publication of the final Volcker Report in October 2005?

        38       A.   I don't believe so, no.

        39

        40       Q.   But you became aware of it as an allegation --

        41       A.   Certainly, yes.

        42

        43       Q.   -- in association with the Volcker Inquiry, or

        44       beforehand?

        45       A.   I thought it was in association with the Volcker

        46       Inquiry, but it could have been beforehand, as an

        47       allegation.
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         1

         2       Q.   May we take it that you were aware, by mid 2004 or

         3       some time in 2004 - let's not confine it:  were you aware

         4       in 2004 that Alia was 49 per cent owned by the Iraqi

         5       Ministry of Transport?

         6       A.   I can't be entirely sure of that.

         7

         8       Q.   Would you agree with me that if you had been present

         9       when the PowerPoint presentation incorporating page 11 of

        10       exhibit 661 had been given you would then have been aware?

        11       A.   Yes.

        12

        13       Q.   Mr Cooper I expect will say next week that from

        14       late July 2004 AWB executives, including Mr Lindberg, were

        15       aware of that fact - that is, that Alia was 49 per cent

        16       owned by an Iraqi instrumentality.  You would not

        17       distinguish yourself from other AWB executives?

        18       A.   No, I wouldn't, no.  This went through a process of

        19       being allegation and "We think so", and then to -

        20       presumably, to fact.  But I wouldn't dispute that, no.

        21

        22       Q.   Could we bring up, please, AWB.0359.0092.  This is a

        23       copy of a memo, said to be from yourself, to directors and

        24       members of ELG, dated Thursday, 8 September 2005, which we

        25       received on 9 March of this year.  The subject is the UN

        26       Oil-for-Food Program.  Do you recollect this memo?

        27       A.   I was shown it yesterday, I believe.  I just take it

        28       as a memo that was sent.

        29

        30       Q.   Do you recall writing it, drafting it, settling it?

        31       A.   I recall the circumstances of it, yes - that, you

        32       know, the report was imminent, and I also have a vague

        33       recollection where it says "To directors and ELG", that's

        34       really quite unusual, and that would be an indication that

        35       these were reasonably pressured circumstances.

        36

        37       Q.   If we go to AWB.0359.0093, the next page, the first

        38       full paragraph on that second page reads:

        39

        40            At no stage did AWB ever pay the Iraqi

        41            Government or an Iraqi entity for these

        42            transport services.  It is also important

        43            to note that the company used by AWB during

        44            the OFF Program was subsequently endorsed

        45            by the Coalition Provisional Authority

        46            after the invasion in 2003.

        47
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         1       That first sentence, "At no stage did AWB ever pay the

         2       Iraqi Government or an Iraqi entity for these transport

         3       services", doesn't fit very well with page 11 of the

         4       PowerPoint presentation, does it?

         5       A.   No, it doesn't fit very well, that's true.  It was

         6       what I believed at the time when this memo was sent out.

         7

         8       Q.   There is no reference there to Alia being 49 per cent

         9       owned by the Iraqi Ministry of Transport?

        10       A.   No, there is not, no.

        11

        12       Q.   Can you explain that?

        13       A.   No.  Well, there had been certainly questions about

        14       the ownership of Alia, that's without doubt.

        15

        16       Q.   I am just interested in the circumstances of how it

        17       came about that this memo was drawn up, Dr Fuller.  Were

        18       you given information by somebody else?  Did you compose it

        19       from your own resources?  Was it workshopped before it was

        20       settled?

        21       A.   No, I didn't draw this up.  This would have been drawn

        22       up by the Project Rose group.

        23

        24       Q.   In your name?

        25       A.   In my name, yes.

        26

        27       Q.   And based upon information that you held?

        28       A.   This would have been information that the Project Rose

        29       group had, and it would have been public messaging that had

        30       been prepared and also information to the board that had

        31       been prepared, and this was then put into a form which

        32       could be sent out, and it was - I think it was sent out the

        33       day before the Volcker Report was published.

        34

        35       Q.   How was it that this memo came to be drawn up by the

        36       Project Rose team in your name?

        37       A.   That would be appropriate for it to be drawn up in my

        38       name for two reasons, one of which is that I am the conduit

        39       to the board, and I would also frequently communicate to

        40       ELG, those kinds of things.  Also, I had been given

        41       responsibility for stakeholder relations a little time ago,

        42       and it would have been appropriate from that point of view

        43       as well.

        44

        45       Q.   This appears to be a report consequent upon the

        46       release of the September Volcker Inquiry report, is that

        47       right, in anticipation of the final report, but consequent
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         1       upon another report?

         2       A.   I wonder if we could skip to the top of the

         3       page again.

         4

         5       Q.   If we go to page 0092, under the heading "Contents of

         6       the report":

         7

         8            The focus of the report is the failings of

         9            the United Nations Secretariat, the

        10            Secretary General, the Security Council,

        11            and members of the 661 committee in the

        12            management of the Oil for Food Program and

        13            how this failing allowed for its

        14            manipulation by the former Saddam Hussein

        15            regime.

        16

        17

        18       A.   Yes, this wasn't the volume of the report that focused

        19       on contractors.

        20

        21       Q.   And if we go to the next page --

        22

        23       THE COMMISSIONER:   Q.  There is reference there to inland

        24       transport in the next paragraph, I see, the third-last

        25       paragraph.

        26       A.   Yes.

        27

        28       MR AGIUS:   Q.   So the report that we are looking at was

        29       clearly prepared with a view to what was being said by the

        30       Volcker committee and what perhaps might be said in any

        31       final report?

        32       A.   Yes, it was looking from this report ahead to a final

        33       report, yes.

        34

        35       THE COMMISSIONER:   Q.   What was this document?  Was it

        36       meant to inform the board and ELG members of what the

        37       Volcker Report said, or was it a response document?  What

        38       was it?

        39       A.   It was not a response document, but it was first of

        40       all to make people aware that this section of the Volcker

        41       Report was to be released, so that no-one was caught by

        42       surprise, and this was what we anticipated to be in the

        43       report, and also what AWB's position was on that.

        44

        45       MR AGIUS:   Q.   If we go to page 0093 --

        46

        47       THE COMMISSIONER:   Q.   Just before you leave that page,
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         1       do you see the fourth dot point?  Are you aware of any

         2       factual basis for that?

         3       A.   I couldn't point to a specific document, Commissioner,

         4       but I understand that was the view of our government

         5       relations people, and that there would have been some

         6       factual backing for it.

         7

         8       Q.   So you think that came from your government relations

         9       people, not from the Project Rose group?

        10       A.   Well, the Project Rose group had direct access to the

        11       government relations people for that purpose, and they

        12       would have obtained that information.  Certainly

        13       Peter Hargreaves had quite a bit to do with DFAT, as

        14       I understand.

        15

        16       Q.   Perhaps he will be able to tell me.

        17       A.   Yes.

        18

        19       MR AGIUS:   Q.   Did you see this memo before it was

        20       distributed?

        21       A.   Yes, I believe so.

        22

        23       Q.   Did you see it for the purpose of checking it against

        24       the data held by the Project Rose team?

        25       A.   No.  No, I did not.

        26

        27       Q.   Did you see it just for information?

        28       A.   No, I saw it for the purposes of - this was a

        29       communication that was from the company to its senior

        30       executives and to the board, and also - I would have seen

        31       it for the purposes did I think it was a fair

        32       representation and also was it an appropriate form of

        33       communication to go to that audience.

        34

        35       THE COMMISSIONER:   Q.   But who was taking responsibility

        36       for its accuracy?

        37       A.   I would have acted on the assurances of the Project

        38       Rose team.

        39

        40       Q.   Being whom?

        41       A.   That would have been Peter Hargreaves and Jim Cooper,

        42       principally - and their legal advisers on this.  That's all

        43       I know.

        44

        45       MR AGIUS:   Q.   Did you ever see the material referred to

        46       in the fourth dot point on this page - 0093?

        47       A.   No, I don't think so.  I knew there were frequent
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         1       discussions that were taking place, and also exchanges of

         2       documents.

         3

         4       Q.   You will see from the next paragraph that this memo

         5       records:

         6

         7            The only mention of AWB in the report

         8            concerns inquiries reportedly made by the

         9            Canadian mission...

        10

        11       That would appear to make clear, would it not, that this

        12       memo was being prepared against the background of

        13       the September Volcker Report, as opposed to the final

        14       report?

        15       A.   Yes, I --

        16

        17       Q.   Not in anticipation of the final report, I should say.

        18       A.   I think all such material would have been prepared in

        19       anticipation of the final report.  That was the sort of

        20       mindset that - that we knew this report was coming.

        21

        22       Q.   Do you see the last two lines of that page?  Do you

        23       know what the source of that information was:

        24

        25            The Canadian Wheat Board may have been

        26            asked to pay fees into an Iraqi Government

        27            account in Jordan, but this was not the

        28            case with AWB.

        29

        30       A.   This would have been the information from the Project

        31       Rose team.

        32

        33       Q.   But you don't know what the source of that information

        34       was?

        35       A.   No.  No, I don't.

        36

        37       Q.   Page 0094:

        38

        39            AWB remains confident of its position that

        40            it has not breached the sanctions through

        41            the conduct of its trade with Iraq under

        42            the OFF Program.

        43

        44       That doesn't sit very well with page 11 of the PowerPoint

        45       presentation either, does it?

        46       A.   I don't know whether that sits well with page 11.

        47       Certainly that was the view of the Project Rose team and
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         1       the legal advice that we had received.

         2

         3       Q.   But you yourself were aware, were you not, that the UN

         4       sanctions prevented the payment of money to Iraqi entities?

         5       A.   So I believed, yes.

         6

         7       Q.   If AWB had paid $300m to a company 49 per cent owned

         8       by the Iraqi Ministry of Transport, would that not suggest

         9       to you that there was at least a possibility, if not a

        10       probability, that sanctions had been breached?

        11       A.   If that was - by and large, yes.  If that was

        12       established, that there had been that part ownership of

        13       Alia, then certainly that would have been a major focus of

        14       all of the legal and other analytical work that had taken

        15       place, and so that would have been the subject of intense

        16       scrutiny.  On the whole - on the face of it, I agree with

        17       what you have said.

        18

        19       THE COMMISSIONER:   Mr Judd, what do we do about that

        20       answer two questions ago?  He told us the result of the

        21       legal advice he received.

        22

        23       MR JUDD:   Do you mean the non-responsive answer?

        24

        25       THE COMMISSIONER:   I don't know whether it was responsive

        26       or non-responsive, but it purported to tell me what the

        27       result of the legal advice was.

        28

        29       MR JUDD:   In our submission, it was non-responsive and

        30       could have been answered much more shortly.  If the witness

        31       gives an answer of that kind, apart from expunging it from

        32       the transcript, which is one course to adopt, there is not

        33       a lot we can do.

        34

        35       THE COMMISSIONER:   I should disregard it, should I?

        36

        37       MR JUDD:   You should just disregard it.

        38

        39       MR AGIUS:   Mr Commissioner, I would tender the

        40       three-page memo, AWB.0359.0092.

        41

        42       EXHIBIT #663 THREE-PAGE MEMO BARCODED AWB.0359.0092

        43

        44       THE WITNESS:   Commissioner, should I seek some

        45       clarification on that last exchange?

        46

        47       THE COMMISSIONER:   No, no.
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         1

         2       MR AGIUS:   I won't go back there, Dr Fuller.

         3

         4       Q.   Could we bring up, please, part of exhibit 82,

         5       AWB.0213.0049.  This is an email from Alia to Mr Whitwell

         6       of 19 October 2004.  That would be nearly a year before the

         7       memo which has just been tendered from Othman al-Absi, who

         8       was described on page 11 of the PowerPoint presentation as

         9       AWB's most frequent contact at Alia:

        10

        11            Reference to our tele conversation with in

        12            respect to the above mentioned subject, we

        13            would like to clarify that Iraqi Trade

        14            Ministry has about 49% of Alia capital

        15            while the other 51% are personal shares.

        16

        17       Were you ever privy to that email?

        18       A.   I don't believe so, no.

        19

        20       Q.   That would seem to put the matter beyond doubt, would

        21       it not, that Alia was 49 per cent owned by an Iraqi entity?

        22       A.   Yes.

        23

        24       Q.   If that were the case, it doesn't sit very well with

        25       this memo of 8 September 2005, does it?

        26       A.   No.

        27

        28       THE COMMISSIONER:   I think I will mark that as a separate

        29       exhibit, Mr Agius - it is part of exhibit 82.  I will mark

        30       it exhibit 664.

        31

        32       EXHIBIT #664 EMAIL TO MR WHITWELL, DATED 19/10/2004,

        33       BARCODED AWB.0213.0049

        34

        35       MR AGIUS:   We would also then add to that the next

        36       document, AWB.0213.0050, which we will bring up, also part

        37       of exhibit 82, which records:

        38

        39            With reference to your letter dated May

        40            2005, addressed to Alia Company for

        41            Transport and General Trade, we would like

        42            to State that Alia company is a partner

        43            with our Ministry, as our Ministry owns 49%

        44            of its shares and it is one of the most

        45            efficient companies in transportation

        46            field.

        47
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         1       THE COMMISSIONER:   I will add that to the exhibit.

         2

         3       EXHIBIT #664 ADDITION OF LETTER FROM MINISTRY OF

         4       TRANSPORTATION, DATED 23/5/2005, BARCODED AWB.0213.0050

         5

         6       MR AGIUS:   Q.   Dr Fuller, I take it you had no reason to

         7       mislead the directors or the members of the ELG about what

         8       was known concerning Alia.

         9       A.   No.

        10

        11       Q.   Can you think of any reason why it was that in this

        12       memo the directors and the members of the ELG were not told

        13       what was known about the ownership of Alia by the Iraqis

        14       as to 49 per cent?

        15       A.   No, I can't advance an explanation for that.  I knew

        16       them as allegations of varying degrees of strength, but,

        17       no, I can't - not on what you have shown me.  I can't give

        18       an explanation - apart from, perhaps, it was a

        19       consideration of the Project Rose team of what constituted

        20       an Iraqi entity, but that's just something that arises now.

        21

        22       Q.   Wouldn't it defeat the whole purpose of the sanctions

        23       if the Iraqi Government departments could own 49 per cent

        24       of companies registered in Jordan and have money paid into

        25       those companies' bank accounts in Jordan?

        26

        27       MR ABBOTT:   I object to that.  That's a conclusion for

        28       you, sir.

        29

        30       THE COMMISSIONER:   I don't think it will be a very

        31       difficult one.

        32

        33       MR AGIUS:   Q.   That's a conclusion you would have drawn,

        34       is it not, at the time?

        35       A.   A conclusion I would have drawn at the time -

        36       I wouldn't dispute that logic at all.

        37

        38       Q.   I want to move on to some other matters.  Could we

        39       bring up, please, AWB.0332.0344.  This is a document

        40       entitled "Cole Inquiry - Draft Statement of Contrition.

        41       Andrew Lindberg".  It was provided to the inquiry in

        42       volume 2 of two volumes of documents marked "Email

        43       documents:  Richard Fuller.  Prepared for the Cole

        44       inquiry", which we received as recently as 6 March of this

        45       year.  What can you tell us about this document, Dr Fuller?

        46

        47       MR ABBOTT:   I object.  Received from whom?
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         1

         2       THE COMMISSIONER:   From AWB.

         3

         4       MR AGIUS:   It is received from AWB.

         5

         6       THE WITNESS:   I wonder, is it possible to have a hard copy

         7       of it?

         8

         9       MR AGIUS:   Yes, I think so.  We might have a spare copy.

        10

        11       MR ABBOTT:   I don't want to interrupt, but could my

        12       learned friend Mr Agius explain the circumstances in which

        13       it is alleged my client had something to do with this

        14       document?

        15

        16       MR AGIUS:   I haven't made any allegation at all.  I have

        17       simply asked, "What can you tell us about it", as best I

        18       can recollect.  I am just trying to find my question.

        19

        20       THE COMMISSIONER:   You go on, Mr Agius.

        21

        22       MR AGIUS:   We are provided the document from AWB in a

        23       series of documents entitled "Email documents:  Richard

        24       Fuller".  We just accept that on face value.  That's why

        25       I am asking Dr Fuller what he can tell us about it, which

        26       I think was my question.

        27

        28       THE WITNESS:   Yes, I can speak to this document.  Do you

        29       have a date for it?

        30

        31       MR AGIUS:   Q.   No.  All I can tell you, Dr Fuller, is

        32       that it came in one of two volumes marked as I have said,

        33       "Email documents:  Richard Fuller.  Prepared for the Cole

        34       Inquiry, folder 2 of 2".

        35

        36       MR AGIUS:   I will tender a copy of the cover sheet of the

        37       folder that it came in, together with the document.  So

        38       they are two documents then - AWB.0332.0001, which is the

        39       cover sheet, and this particular page was page 344, so it

        40       is AWB.0332.0344.

        41

        42       MR ABBOTT:   I would like to get it straight, then, as to

        43       what this is going in as.  If it is going in as two volumes

        44       sent by AWB, and AWB prepared that cover sheet, I have no

        45       objection to it.  If it is suggested that Mr Fuller had any

        46       hand in preparing this cover sheet, I do object to it.

        47
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         1       MR AGIUS:   Well, if we get a chance to get his evidence,

         2       the witness has said, "Yes, I can speak to this document,

         3       do you have a date for it?"

         4

         5       THE COMMISSIONER:   I will mark those two documents as

         6       exhibit 665.

         7

         8       EXHIBIT #665 COPY OF COVER SHEET OF FOLDER HEADED "EMAIL

         9       DOCUMENTS: RICHARD FULLER.  PREPARED FOR THE COLE INQUIRY"

        10       BARCODED AWB.0332.0001 AND PAGE BARCODED AWB.0332.0344

        11

        12       MR AGIUS:   At the moment we accept it as an AWB document.

        13

        14       Q.   I want to give you an opportunity to speak to the

        15       document.  What can you tell us about it?

        16       A.   The cover sheet - is there some significance to a

        17       cover sheet?

        18

        19       Q.   No, just to satisfy Mr Abbott's curiosity as to how we

        20       came to get the document.

        21       A.   Late last year - I don't know, December or so --

        22

        23       MR JUDD:   Before the witness goes on to answer this,

        24       I understand the provenance of this document, as it has

        25       been explained by Mr Agius.  It may be, sir, that we ought

        26       to make some additional inquiries about its provenance.  It

        27       hasn't been hitherto brought to our attention as one that

        28       was brought into existence for the purpose of seeking some

        29       advice, but it may well be.

        30

        31       THE COMMISSIONER:   It is plainly not.

        32

        33       MR JUDD:   Well, "plain" is perhaps putting it a bit too

        34       highly.  Perhaps I can do no more at this stage than to

        35       indicate that we are not yet satisfied that it is covered

        36       by the privilege, but I don't want to interrupt my friend

        37       in the course of perhaps asking some questions that might

        38       identify the role that this witness had in its preparation.

        39       But we will seek some instructions on it in any event.

        40

        41       THE COMMISSIONER:   Very well.  Yes, Mr Agius.

        42

        43       MR AGIUS:   Q.   Now, I am trying to get you to tell us

        44       what it is you can say about the document, Dr Fuller.  What

        45       can you say about it, when you say you can speak to the

        46       document?

        47
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         1       THE COMMISSIONER:   He started off to say "late last year",

         2       I think.

         3

         4       THE WITNESS:   I can speak about - I think this is

         5       answering the question.  I can speak to the purpose of the

         6       document.  I can speak to the advice that was relied upon

         7       in constructing this document, and I can speak to the

         8       limitations of the document.

         9

        10       MR AGIUS:   Q.   Well, were you the author of the document?

        11       A.   No.

        12

        13       Q.   Did you receive the document?

        14       A.   I believe I would have, yes.

        15

        16       Q.   In December of last year?

        17       A.   That would be about right.

        18

        19       MR ALLEN:   Mr Commissioner, could I rise to express some

        20       concern, as a result of some information that has just been

        21       given to me, concerning this document, which we have never

        22       seen before.  There may be an issue of privilege to my

        23       client in relation to this document, quite apart from any

        24       privilege claimed by the board of AWB.  I would seek some

        25       time to get some instructions.  I can do that by phone.  It

        26       will only take 10 minutes or so.

        27

        28       MR AGIUS:   That doesn't prevent us from asking this

        29       witness what he knows about the document.  I am not asking

        30       him about the content of it.  This evidence may clarify or

        31       be relevant to the issue upon which my learned friends are

        32       getting instructions.

        33

        34       MR ALLEN:   If this document was prepared for the purpose

        35       of obtaining legal advice, or prepared as a draft by a

        36       legal adviser for my client - "if", I say - well, then he

        37       would be entitled to claim legal professional privilege in

        38       relation to this document.

        39

        40       MR AGIUS:   That may or may not be the case.

        41

        42       MR ALLEN:   It may not be the case.  I just want

        43       10 minutes, if I can seek some instructions on it.  It is a

        44       rather remarkable document which has been produced at a

        45       rather remarkable time.

        46

        47       THE COMMISSIONER:   It was produced at a rather remarkable
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         1       time to this inquiry.

         2

         3       MR ALLEN:   I have no argument with that, sir.  We have not

         4       seen it before.

         5

         6       MR ABBOTT:   I would ask that Dr Fuller be able to continue

         7       giving his explanation in relation to it.

         8

         9       MR JUDD:   Could I join in, sir?  It may assist if the

        10       witness continues to a particular point with his

        11       explanation.  It may be that AWB has no privilege in this

        12       at all.  It may be in an entirely different category and

        13       may be an issue for my friend.  But if the advice he speaks

        14       of is not legal advice, it may throw a different complexion

        15       on it.  Perhaps it might be useful if he went at least that

        16       far.

        17

        18       THE COMMISSIONER:   Yes.  I think we will go on a little

        19       way and see how far we get.

        20

        21       MR AGIUS:   Q.   What can you tell us about who the author

        22       was of the document?

        23       A.   The authorship would have been shared.  This was

        24       a - we did ask for the services of an expert in the field

        25       of, what would you say, high-publicity corporate crises.

        26

        27       Q.   A spin doctor?

        28       A.   No, I don't believe so, no, not in this case.  His

        29       name was Peter Sandman.  He is an expert in the field.

        30

        31       THE COMMISSIONER:   Q.   What field is that?

        32       A.   The one I have just sought to describe, the corporate

        33       crises, and so on.  I would think - having had a number of

        34       conversations with Peter Sandman, I don't think it would be

        35       correct to call him a spin doctor.

        36

        37       Q.   Crisis management?

        38       A.   Yes, I think so, yes.  His thesis was - and this was

        39       after the publication of the final Volcker Report and the

        40       beginning of the set-up for this inquiry.  He had a thesis

        41       about how to manage these things, and it was essentially to

        42       over-apologise, to apologise for things that had happened,

        43       to cover the ground and in fact to go further than was

        44       necessary, and that was in the interests of the corporation

        45       to do that, in terms of its public reputation and its

        46       recovery from events such as this.  Now, of course, the

        47       purpose of this document was to think about how the
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         1       corporation might deal with the reputational damage it had

         2       sustained, and it most likely would in the future, and so

         3       that was the motivation for this, for the corporate group.

         4

         5            Now, linked to that was of course a number of other

         6       views, and I am not sure what version of this document

         7       incorporates those other views, but the other view was, of

         8       course, legal advice, because obviously in a situation we

         9       were in, there had to be --

        10

        11       MR JUDD:   We can't go into legal advice, unfortunately.

        12

        13       THE COMMISSIONER:   Just with the crisis management man.

        14

        15       MR JUDD:   He can stick with the crisis management man, but

        16       he can't go into legal advice, if that's where he is

        17       heading.

        18

        19       MR AGIUS:   Q.   Do you understand that, Dr Fuller?  We are

        20       not in any way wanting you to reveal any legal advice that

        21       AWB, or, indeed, Mr Lindberg obtained in relation to this

        22       document or this issue.

        23       A.   Mr Agius, may I respond to that?  I understand that,

        24       but without it you will have perhaps something less than

        25       half the story and that may well --

        26

        27       THE COMMISSIONER:   That's been going on for three months

        28       now.

        29

        30       MR AGIUS:   Q.   Unfortunately that's not our choice,

        31       Dr Fuller.

        32       A.   I am not sure that I can go on to talk further, in

        33       that case, sir.  I am willing to try, of course, but I am

        34       not sure I can usefully talk further.

        35

        36       Q.   Did you confer with - it is Mr Sandman, is it?

        37       A.   Yes.

        38

        39       Q.   Did you confer with him?

        40       A.   Yes, we spoke on the phone a number of times, usually

        41       in telephone hookups.

        42

        43       Q.   And did you provide him with information for him to

        44       provide a draft of what form this over-apology might take?

        45       A.   No, he was provided with information, certainly.

        46       I don't think it was necessarily from me, but somebody in

        47       the Project Rose team provided him with information.
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         1

         2       Q.   And do you know whether this document - this

         3       six-paragraph document - was drafted by him?

         4       A.   Drafts were provided by him, but I am not sure whether

         5       this was, and there were amendments to drafts and they

         6       were - it went through an iterative process.

         7

         8       Q.   Did you see the drafts?

         9       A.   I saw some of them, yes.

        10

        11       Q.   Did you receive them electronically?

        12       A.   I'm not sure.  I may well have.  I'm not quite sure.

        13

        14       Q.   And what was the purpose in your seeing the drafts?

        15       A.   Pretty much to see what I thought.

        16

        17       Q.   What you thought of the facts that might be referred

        18       to in the draft, or what you thought of his strategy, or

        19       both, or something else?

        20       A.   No, both.  What did I think of this - that's what it

        21       was.

        22

        23       Q.   Do you know whether or not Mr Lindberg was consulted

        24       in the preparation of any one of these drafts?

        25       A.   Mr Lindberg was aware of it, and, yes, he would have

        26       seen some such things, yes.

        27

        28       Q.   And how do you know that?

        29       A.   Oh, I think we discussed it from time to time.

        30

        31       Q.   So you discussed it with Mr Lindberg?

        32       A.   Well, there would be a telephone hookup with

        33       Peter Sandman, and there would be legal people there and

        34       other people, and it would be talked about.

        35

        36       Q.   Was Mr Lindberg chosen as the person who should make

        37       the apology, in Mr Sandman's strategy?

        38       A.   Yes, I think so.  Yes.

        39

        40       Q.   And why was Mr Lindberg chosen?

        41       A.   He seemed to be the appropriate person, in

        42       Mr Sandman's view.

        43

        44       Q.   And did Mr Lindberg express to you what his attitude

        45       to this strategy was?

        46       A.   He had mixed views about it.  He received this as a

        47       piece of professional advice which he would consider along
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         1       with others, as well as his own views, but, yes, he had

         2       mixed views about it.

         3

         4       Q.   Did Mr Lindberg see this document?

         5       A.   I couldn't say for certain.  He would have seen

         6       something of the kind.

         7

         8       Q.   Do you know how many drafts of this document there

         9       were?

        10       A.   No, I couldn't tell you offhand.  There might have

        11       been quite a number of them, you know, with small changes

        12       here and there.  It was regarded as a very difficult

        13       document to get right, even if it was to be proceeded

        14       with - setting aside whether it was to be proceeded with at

        15       all.

        16

        17       Q.   Assuming this is one version of similar documents,

        18       which would seem to follow from your evidence - am I right

        19       about that?

        20       A.   Would you just restate that, please?

        21

        22       Q.   Is this one version of a number of similar documents?

        23       A.   Yes, I believe so, yes.

        24

        25       Q.   Were the other documents of the same length as this -

        26       one page?

        27       A.   Oh, some of them would have gone, you know, to

        28       something less than two pages, maybe.

        29

        30       Q.   This is the only version of any such document that has

        31       been provided to the inquiry, and, as I indicated to you,

        32       it was provided on 6 March of this year.  When did you last

        33       see any other version of this document?

        34       A.   I think it would have been December - I think.  That

        35       was when this activity was taking place, in December.

        36       I think it was then.  I don't think later, but --

        37

        38       Q.   Certainly before the public hearings of this inquiry?

        39       A.   Yes.

        40

        41       Q.   Do you know whether this document was ever finally

        42       settled?

        43       A.   No, I don't believe it ever was.

        44

        45       Q.   Well, did you see the last form of it?

        46       A.   I wouldn't be sure whether I saw the last form of it,

        47       no, because there might have been versions that continued
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         1       on.  I think I probably would have seen, you know, close to

         2       the last version, and I think the strategy was that it was

         3       decided not to proceed with that strategy.

         4

         5       THE COMMISSIONER:   Q.   Who took that decision?

         6       A.   I think ultimately it would have been - I'm not

         7       entirely sure.  I think it was Andrew Lindberg, and I think

         8       there was some director involvement, either at the board

         9       level, in terms of how we managed this process --

        10

        11       MR AGIUS:   Q.   This document incorporates a reference to

        12       what has been referred to in the inquiry as the Tigris

        13       matter, in paragraph 4.  It refers to a transaction

        14       concerning BHP Petroleum, in recovering payment for a prior

        15       wheat shipment.  In the last version of the document that

        16       you saw, was there such a reference?

        17       A.   I can't recall whether it was there or not in the last

        18       version I saw.

        19

        20       Q.   Have you had an opportunity today to read through this

        21       document?

        22       A.   The one on the screen?

        23

        24       Q.   Yes.

        25       A.   I have scanned it.

        26

        27       Q.   Would you just take a moment to read it and tell us if

        28       you can how it compared with the last version of the

        29       document that you saw?

        30       A.   Mr Agius, I think that's an almost impossible request

        31       for me to fulfil.  I don't have in mind - I know that there

        32       were a number of versions of this document, but I don't

        33       have in mind the last version.  I would find it very

        34       difficult to try and do that.

        35

        36       Q.   Did you keep a file of the various versions?

        37       A.   No.

        38

        39       Q.   Did anybody --

        40       A.   They may well have --

        41

        42       Q.   -- to your knowledge --

        43       A.   They may well have done, yes.

        44

        45       Q.   But to your knowledge, did anybody keep --

        46       A.   No, I would expect that these would be available on

        47       electronic emails and storage mechanisms, yes.
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         1

         2       Q.   Because you saw them in that form?

         3       A.   I generally would have seen them in a hard copy,

         4       printed out for the purposes of a teleconference.

         5

         6       Q.   Were you present at any meetings of the board or of

         7       any directors where drafts of this document, either in this

         8       form or in any other form, were discussed?

         9       A.   Well, I'm not sure about that.  I don't think - let me

        10       start again.  Certainly it was discussed, and I'd say that

        11       not necessarily in the board, although I think so, but it

        12       was the managing director with some other directors.

        13       Whether a hard-copy document was tabled and discussed,

        14       I couldn't be sure of that, but certainly the intent of it

        15       was discussed.

        16

        17       THE COMMISSIONER:   Q.   Who were the other directors?

        18       A.   Well, Brendan Stewart was there, and I suspect it

        19       was - it had a - certainly Mr Stewart was aware of it, and

        20       most likely some others as well.  It might have been in a

        21       formal board setting where we talked about this approach.

        22

        23       Q.   In December?

        24       A.   It would have either been December or early January,

        25       yes.

        26

        27       Q.   Did anyone at those meetings suggest they couldn't go

        28       ahead with the strategy because any of this was untrue?

        29       A.   No, I don't believe so, no.  Sorry, I should correct

        30       that.  I think that was the - I think that was the - in

        31       large part, the objection to it, that it was untrue, in the

        32       sense that it went much further in apologising, as it were,

        33       than was in fact the case, and I think that that was the

        34       objection to it, that that might be a good crisis

        35       management strategy, but it didn't reflect the reality of

        36       what had happened, and for that reason that was objected

        37       to, so, yes.

        38

        39       MR JUDD:   Commissioner, at that point, with that

        40       background information, I would ask that we have the

        41       opportunity to get some instructions on the provenance of

        42       this document.  If it falls into the category of something

        43       which is classically brought into existence as part of the

        44       preparation for somebody's position to be adopted in

        45       response to this Commission, it would be an extraordinary

        46       thing if that occasion was not classically privileged.

        47



            .24/3/06 (53)              5277     R J FULLER (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       THE COMMISSIONER:   I would need to be persuaded about

         2       that, if this is a matter of crisis management, as it

         3       appears to be.

         4

         5       MR JUDD:   Well, it may be.  That's why we need to have it

         6       resolved and get some instructions to clarify it, because,

         7       as I said at the outset, if this is, indeed, the response

         8       from some third party advice on crisis management and is

         9       not bound up with the preparation, with the obtaining of

        10       legal advice, and the like, in connection with an approach

        11       that might be taken, that's one thing, and there is nothing

        12       more to say about it.  If it is, on the other hand, bound

        13       up with the obtaining of legal advice, and that is in

        14       connection with the affairs of the company, and not just

        15       Mr Lindberg, then we have a real interest.  So,

        16       regrettably, it may be that this matter can't be dealt with

        17       until Monday, because we would need to get some

        18       instructions in response to the evidence we have heard

        19       about it.

        20

        21            In the meantime, I would ask that the document not be

        22       tendered in evidence, but, if it is to be tendered, that

        23       there be a non-publication order in relation to it.

        24       I understand that the press have been invited here because

        25       of the prospect, it would seem, of the publication of this

        26       material, but we would say that there is no justification

        27       for that until we have had the opportunity to seek

        28       instructions on it and state our position to the

        29       Commission.

        30

        31       THE COMMISSIONER:   I don't know who would have invited the

        32       press.  They have been here for the last 11 or 12 weeks.

        33

        34       MR JUDD:   We understand that this afternoon they were

        35       given an indication that something significant was going to

        36       be exposed in the Commission, and we expect that it is

        37       this.  In those circumstances, we are particularly astute

        38       to protect the interests of not only my client, but of

        39       others, to ensure that a non-publication order is made

        40       until it is resolved.

        41

        42       THE COMMISSIONER:   Yes, I understand that.

        43

        44       MR ABBOTT:   If that is what has happened, I regret that

        45       I wasn't told.

        46

        47       THE COMMISSIONER:   Mr Judd, one of the problems is this
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         1       document was previously tendered.  Can we bring up, please,

         2       AWB.0381.0283.  It was part of the Project Rose

         3       presentation, to which Mr Agius referred, to the board

         4       in July 2004.

         5

         6       MR JUDD:   Yes.

         7

         8       THE COMMISSIONER:   We have heard other evidence that

         9       Project Rose became a vehicle for determining the response

        10       that AWB would put to the Volcker Inquiry, and the like.

        11

        12       MR JUDD:   Yes.

        13

        14       THE COMMISSIONER:   It seems to me that this document falls

        15       fairly and squarely into the last two boxes in that

        16       document.

        17

        18       MR JUDD:   It may well, and I think on a previous occasion,

        19       when the characterisation of Project Rose was raised, we

        20       submitted that we didn't contend that, insofar as Project

        21       Rose was concerned with matters of media administration and

        22       the like, it was covered by legal professional privilege.

        23       The real issue bears upon, as we understand it, the purpose

        24       for which documents are assembled and the investigations

        25       undertaken.  Mr Cooper says something about that in his

        26       supplementary statement, and I notice Mr Fuller has given

        27       some evidence about it, and I was going to ask him a couple

        28       of questions only about that at an appropriate time, but of

        29       course simply to say Project Rose has a particular

        30       character is not to the point, because Project Rose may

        31       embrace a number of things, including media management,

        32       stakeholder management, and the like.

        33

        34            We're only concerned to maintain legal professional

        35       privilege in sustainable circumstances, and if the

        36       circumstances are not sustainable according to the test,

        37       then there will be no issue about it.

        38

        39       THE COMMISSIONER:   Very well.

        40

        41       MR JUDD:   We are conscious of the evidentiary foundation.

        42       It is constantly under review, and, sir, you can conclude

        43       that material such as this has not gone unnoticed by us,

        44       and we will be, I hope, discharging our duty appropriately

        45       to ensure that any claims made are not made frivolously or

        46       in respect of an element of Project Rose that is not

        47       privileged.
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         1

         2       THE COMMISSIONER:   What do you say, Mr Agius?

         3

         4       MR AGIUS:   Well, there is nothing on the evidence at the

         5       moment that would suggest that any privilege attaches to

         6       this document.

         7

         8       THE COMMISSIONER:   I agree, but the question is whether

         9       I should give these people who may wish to claim legal

        10       professional privilege the opportunity to provide me with

        11       evidence or a basis for doing so if they wish to proceed

        12       with that claim.

        13

        14       MR AGIUS:   It is just somewhat curious that apparently the

        15       12 volumes of material that we have received in recent

        16       times have all been checked for claims of legal

        17       professional privilege.  Many of the documents are - I hate

        18       this word - redacted or edited to support in furtherance of

        19       the claim for legal professional privilege.  We obtain a

        20       document such as this, which is in no way so marked, we

        21       proceed on the basis that, therefore, it has been

        22       considered and provided to us on the basis that there is no

        23       legal professional privilege.  I had examined quite some

        24       detail on this document before any suggestion of this claim

        25       was made, and then we are in the circumstances where all

        26       the evidence that is led from the document would suggest

        27       that it is anything but legally professionally privileged.

        28       I am not sure that it is even on the cards at the moment

        29       that the material could be legally professionally

        30       privileged.

        31

        32            I understand the difficulty that my friend might be

        33       in.  He has to obtain instructions from the board.  The

        34       board isn't present at the hearing room today, and it is

        35       3.35 on Friday afternoon.

        36

        37       THE COMMISSIONER:   Yes.

        38

        39       MR AGIUS:   I really can't speak against my learned friend

        40       having some opportunity to obtain some further instructions

        41       in relation to this document.  But we would ask that, if a

        42       decision is made that there is going to be a claim for

        43       privilege in relation to this document, in light of the

        44       evidence that we do have so far, it would need to be

        45       supported by some evidence --

        46

        47       THE COMMISSIONER:   Absolutely.
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         1

         2       MR AGIUS:   -- in documentary form, and we would also ask

         3       that, if there is no claim to be made for privilege in

         4       relation to this document, the other drafts, emails and

         5       other documents that are relevant to it, be provided to us

         6       before Monday morning.

         7

         8       MR JUDD:   We understand what my friend says.  If a claim

         9       is to be made, it will be justified.  What has emerged in

        10       the course of the examination suggests to me that if,

        11       indeed, there are other drafts, they haven't been produced

        12       because of the subject of a claim, and it is really that

        13       matter that gives rise to some concern in my mind that this

        14       may be one of those documents that has slipped through the

        15       cracks.  Merely because it doesn't have "privileged" on it

        16       is not to the point, just as we have seen some documents

        17       with "privileged" on them are not.  So it is really

        18       provenance, sir, that we want to investigate, and the other

        19       drafts that the witness has given evidence of.

        20

        21       THE COMMISSIONER:   Yes, very well.

        22

        23       MR ABBOTT:   Commissioner, we would oppose any course that

        24       would require Dr Fuller to come back on Monday.

        25

        26       THE COMMISSIONER:   Well, I am sorry, there is no option.

        27

        28       MR ABBOTT:   Well, he has been here since Wednesday night.

        29

        30       THE COMMISSIONER:   I previously marked this exhibit 665,

        31       didn't I?

        32

        33       MR AGIUS:   Yes, it has been marked as exhibit 665.

        34

        35       THE COMMISSIONER:   I have previously marked a document

        36       AWB.0332.0344 as exhibit 665.  I make a non-publication

        37       order in respect of that document.  Until further order it

        38       is not to be published.  If there is to be any claim for

        39       legal professional privilege in respect of it brought by

        40       any party, evidence will be required to support that claim

        41       in the form of appropriate affidavits and should be

        42       provided to the solicitors assisting the Commission by 9am

        43       on Monday morning next.  Yes, Mr Agius?

        44

        45       MR AGIUS:   I was proposing to ask this witness, because

        46       I had asked him whether it was discussed at board level,

        47       whether the document itself had been discussed at ELG
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         1       level.  I am in your hands, Mr Commissioner, as to whether

         2       I should simply put all of that material aside for the

         3       moment.

         4

         5       THE COMMISSIONER:   I think you will have to.

         6

         7       MR AGIUS:   Could I use the time this afternoon to ask

         8       about other matters?

         9

        10       THE COMMISSIONER:   Yes.

        11

        12       MR AGIUS:   Thank you.

        13

        14       Q.   Do you have a copy of your statement filed on

        15       28 February, which we have as exhibit 515, Dr Fuller?

        16       A.   Yes, I do.

        17

        18       Q.   It is undated.

        19       A.   I do have that statement.

        20

        21       Q.   Thank you.  It would just be easier if you have it in

        22       front of you.  At paragraph 61, on page 0013 - that is,

        23       WST.0016.0013-R, indicating that the document has been

        24       edited to remove material for which there is a claim of

        25       legal professional privilege - you say:

        26

        27            At some stage after I joined the company

        28            in July 2001, I was advised or I became

        29            aware that trucking fees for the delivery

        30            of wheat to governorates of Iraq were being

        31            paid by AWBL (and later AWBI).  It is my

        32            recollection that I became aware of these

        33            matters through discussions at ELG

        34            meetings.

        35

        36       What were you told about the payment of trucking fees for

        37       the delivery of wheat at ELG meetings?

        38       A.   Do you have a particular time frame in mind, or just

        39       generally?

        40

        41       Q.   Well, you say at some stage after you joined the

        42       company in July 2000.

        43       A.   Yes.

        44

        45       Q.   So I am just trying to focus on the event or the

        46       period that you had in mind when you made the statement?

        47       A.   Well, first of all, I didn't appreciate the
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         1       significance or even that it was unusual that we might be

         2       paying inland trucking fees.  It didn't strike me as

         3       unusual.  And then it did - it turned out - it seemed to me

         4       that this was unique in our business experience, that we

         5       had to pay for inland trucking.  Now, as to how it was to

         6       be paid for, I believed that that would have been a part of

         7       the contractual arrangements with which we dealt with Iraq,

         8       and that those contractual arrangements would be approved

         9       in the normal course of business.

        10

        11       Q.   Well, I am just trying to understand the flow of

        12       information as you understood it.  You say at some stage

        13       after you joined the company in July 2000 you became aware

        14       that AWB paid for trucking fees.  Then, in the next

        15       paragraph, paragraph 62, you say that it was in about 2004

        16       or late 2003, "through general discussions at the ELG, it

        17       became apparent to me that it was unusual to have to pay

        18       trucking fees".  What was it that you learnt in late 2003

        19       or 2004?

        20       A.   We are talking - well, I am talking here about a

        21       process of my own education, about the business, really.

        22       There would have been a lot of material that I didn't

        23       understand which I would only gradually come to understand,

        24       and that would have been a process that took place over

        25       time.  I would have understood that here we were involved

        26       with trucking of wheat, and perhaps I asked the question,

        27       or perhaps someone made a statement, "Of course, you know,

        28       we don't do this anywhere else", and it would have had

        29       meaning for me at that time, when it did not have meaning

        30       for me before.

        31

        32       Q.   Can we bring up, please, part of confidential exhibit

        33       167C - AWB.0356.0012.  This is the Iraq brief June 2000.

        34       Did you receive that document?

        35       A.   I don't recollect whether I received this document or

        36       not.

        37

        38       Q.   If we go to the second-last page, 0016, you will see

        39       at the bottom there is a section marked "Summary of

        40       Issues", with a number of dot points.  The last dot point

        41       is on page 0017:

        42

        43            Mechanism of payment for trucking fee.  In

        44            existing contracts the fee is $15.00 per

        45            tonne.  IGB have indicated the fee will be

        46            reduced to $14.00 for future business.

        47            Current mechanism of payment is via
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         1            transport company/s in Jordan.

         2

         3       Do you remember learning of that information in the year

         4       2000?

         5       A.   No, I do not, and it just would not have had meaning

         6       for me at that time.

         7

         8       Q.   At paragraph 64 you say that in about 2005, possibly

         9       in preparation for the Volcker committee, you became aware

        10       that there were some irregularities in relation to the

        11       payment of the trucking fees, including a possible

        12       connection with ISCWT, and possibly the 10 per cent

        13       surcharge.  Why do you use the words "a possible connection

        14       with the ISCWT"?

        15       A.   These were all in the nature of allegations of things

        16       that were not determinate.  They were there as issues, they

        17       were - they obviously had some substance, but whether they

        18       were - it wasn't clear to me at all that they were - these

        19       were proven facts.

        20

        21       Q.   So may we take it that you were not aware of the two

        22       documents that I have taken you to earlier, one from Alia

        23       and one from the Iraqis, each setting out that there was a

        24       49 per cent Iraqi ownership of Alia?

        25       A.   Did you say I was not aware of them?

        26

        27       Q.   You were not aware of those?

        28       A.   Not aware of them.  It is conceivable I may have

        29       received them in some capacity, but I'm not - I wasn't

        30       aware of their meaning.

        31

        32       Q.   Well, on their face, don't they make it plain that the

        33       Iraqis owned 49 per cent of Alia?

        34       A.   Oh, that one, sorry, yes.  Yes.  That one.  I hadn't -

        35       no, I wasn't aware of that.

        36

        37       Q.   The one from Alia and the one from the Iraqis - you

        38       are not aware of either of them?

        39       A.   I don't believe so, no.

        40

        41       THE COMMISSIONER:   Q.   But an inquiry had been set up to

        42       determine the facts, according to the --

        43       A.   Yes.

        44

        45       Q.   -- memorandum we saw before lunch.  Didn't they

        46       determine these facts?  Did they not look at the documents

        47       in the AWB records?  They said they looked at 30,000
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         1       emails.  Did they not tell you what the facts were?  Was a

         2       document produced that set out --

         3       A.   Well, no --

         4

         5       Q.   -- what were said to be the facts?

         6       A.   Not like that, no.

         7

         8       Q.   Well, what happened?

         9       A.   Well, certainly there were reports about the inquiry

        10       and how it was proceeding, and here were the issues, but as

        11       far as them being proven facts and also measuring against

        12       the legal requirements of the sanctions they were not

        13       conclusive.

        14

        15       Q.   I am not concerned about the legal side of it.  I just

        16       want to know the facts.  Did you find out the facts?  Did

        17       this committee report on what the facts were?

        18       A.   The facts as they knew them, yes.  I believe they did.

        19

        20       Q.   Is there a report which sets out what they said the

        21       factual findings were?

        22       A.   I don't think there was - there was not a document

        23       that I saw that said, you know, "Here are the facts that we

        24       have established thus far", but certainly there were verbal

        25       reports about how the inquiry was going, what they thought

        26       the issues were, and what they understood to be the case.

        27

        28       MR AGIUS:   Q.   Surely this inquiry was going to do more

        29       than just delineate the issues.

        30       A.   Yes.

        31

        32       Q.   It was going to isolate material that related to

        33       relevant issues and determine facts from AWB's point of

        34       view, was it not?

        35       A.   I believe that was the case, yes.  That was the

        36       purpose of the - or the main purpose of the inquiry.

        37

        38       Q.   Well, we know from exhibit 458, Mr Lindberg's memo,

        39       that as at May 2004 it had been running for a year and it

        40       had examined more than 30,000 emails, and it was about

        41       ready to report.  Were you not told at any time that as a

        42       matter of fact the Iraqis had claimed 49 per cent ownership

        43       of Alia?

        44       A.   Not that the Iraqis had claimed 49 per cent ownership

        45       of Alia, no.  Not that - no, I don't - I don't recall that.

        46

        47       Q.   But the document I showed you earlier today - and we
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         1       can go back to it if you need to - do you recall the second

         2       of the documents was a letter from the Iraqis saying

         3       exactly that, was it not?

         4       A.   Yes.

         5

         6       Q.   So you weren't told about that as a fact - that is,

         7       that the Iraqis claimed to own 49 per cent of Alia?

         8       A.   Not that they claimed to, no, no.

         9

        10       Q.   Or that they had said that they did?  I don't want to

        11       get tied up in semantics.

        12       A.   No, I am not trying to tie you up in semantics.  I

        13       knew that this was an issue, and I knew that it had some

        14       substance to it.  The notion that the Iraqis had written to

        15       us and said, "Well, yes, we own 49 per cent of Alia", no.

        16

        17       Q.   That hadn't been brought to your attention?

        18       A.   No, I don't believe so, no.

        19

        20       Q.   Had it been brought to your attention that Alia had

        21       written to you and said that the Iraqis owned 49 per cent

        22       of it?

        23       A.   No, I don't - it became apparent that, on whatever

        24       basis there was - I didn't know of the basis that we have

        25       just been talking about, we are talking about the two

        26       letters - but it seemed to become accepted fact that that

        27       was the case, later in the piece.

        28

        29       Q.   What I am trying to do is to get your assistance on

        30       distinguishing between when this ceased to be an issue at

        31       AWB, and when it became not just something to think about,

        32       but when it became a fact.

        33       A.   Well, as far as an incontrovertible fact, it would be

        34       late in 2005 for me.

        35

        36       THE COMMISSIONER:   Mr Judd, am I to understand that there

        37       is no document that sets out the factual findings of this

        38       inquiry that took over two years?  My present

        39       understanding, which may be wrong, is that this inquiry has

        40       not been provided with any such document.  I find it

        41       extremely difficult to accept, I must say, that all of

        42       these lawyers working on this would not have set out in a

        43       document what they say were the facts that their inquiry

        44       had established - never mind the law, but just the facts.

        45

        46       MR JUDD:   There is some classically privileged material,

        47       in the form of briefs and the like, to which I won't go,
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         1       that, my recollection is, may contain some chronologies, or

         2       the like, but not in a form that is being inquired about

         3       now.  That's the best of my recollection.

         4

         5            Now, I can turn my mind to see if there is something

         6       that has perhaps been overlooked by the Commission, and one

         7       of the issues that we are turning our mind to is the extent

         8       to which the preparation of such a document, if it exists,

         9       might be privileged, because we can understand what might

        10       be said about the collection of factual material and its

        11       assembly, so we are alive to that issue.  Perhaps it is a

        12       matter I can take up again on Monday, but --

        13

        14       THE COMMISSIONER:   Would you?  Because if we have regard

        15       to that document I put up on the screen, the collection of

        16       facts was obviously an integral part of it.

        17

        18       MR JUDD:   Yes.

        19

        20       THE COMMISSIONER:   But if that document is anything like

        21       accurate, it would be very hard to satisfy any dominant

        22       purpose test, I should have thought.

        23

        24       MR JUDD:   We draw a distinction between the collection of

        25       facts, and, for example, counsel's briefs.  If you were

        26       putting a collection of documents to brief counsel, that's

        27       one thing, or to give some legal advice - that's in a

        28       category of its own - but as for the simple assembling of

        29       material, the purpose of which may be to inform the company

        30       of the facts and/or inform the company or enable the

        31       company to address its stakeholder issues and media issues,

        32       or the like, it would not fall into the same category.

        33

        34       THE COMMISSIONER:   No.  And one of the great difficulties

        35       that I am having is that I have had several generalised

        36       descriptions, both in writing and orally, about what

        37       Project Rose was all about, but the strategy document that

        38       was put up on the screen a little while ago, which calls

        39       itself a strategy, would seem to me to require the

        40       collection of facts so that the company could decide what

        41       position it is going to take, incidentally getting legal

        42       advice along the way.

        43

        44       MR JUDD:   Yes.

        45

        46       THE COMMISSIONER:  If that really is what Project Rose is

        47       about, I would have great difficulty in thinking that that
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         1       could be professionally privileged.

         2

         3       MR JUDD:  Yes.  I just want to emphasise again, we are not

         4       here to press claims that are not sustainable.

         5

         6       THE COMMISSIONER:   No, I understand that.  It is just that

         7       it is getting more and more difficult for me to accept.

         8       I fully accept that you are doing what you believe to be

         9       right, but, as this goes further and further on, we seem to

        10       get more and more away from the classic position, anyway.

        11

        12       MR JUDD:   Yes.  The position is under review.

        13

        14       MR ABBOTT:   Commissioner, there is a chronological review

        15       of facts that was prepared in relation to Tigris, but legal

        16       professional privilege has been claimed in respect of it.

        17

        18       THE COMMISSIONER:   Mr Judd will no doubt have regard to

        19       that.

        20

        21       MR JUDD:   Yes.  That's a discrete item.  It is a matter

        22       that we have taken up on a number of occasions with my

        23       friend.  It falls into a special category, but that's not

        24       what you asked about, Commissioner, and I am aware of what

        25       is being put.

        26

        27       MR AGIUS:   I wonder if my learned friend Mr Judd would

        28       have regard to pages 39, 40, 41 and 42 of what we

        29       understand to be the draft statement of Mr Cooper, which

        30       has had edited from it what appears to be no more than a

        31       list of documents said to be identified as relevant to the

        32       Tigris matter.

        33

        34       MR JUDD:   What pages?

        35

        36       THE COMMISSIONER:   Pages or paragraphs?

        37

        38       MR AGIUS:   No, pages 39 through to 42.  It is at

        39       paragraph 120.

        40

        41       MR JUDD:   Yes, we will.

        42

        43       MR AGIUS:   Could I also draw my learned friend's attention

        44       to paragraph 40 of Mr Cooper's draft statement, in which

        45       Mr Cooper says:

        46

        47            Soon after the 28 July 2004 joint
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         1            information session I met with Lindberg

         2            regarding the management of Project Rose.

         3            Lindberg informed me that he had decided to

         4            appoint Peter Hargreaves in charge of

         5            Project Rose from that date.

         6            Peter Hargreaves was AWB's stakeholder

         7            relations manager with experience in media

         8            and in government relations.  Lindberg told

         9            me that he had made this decision because

        10            Project Rose was primarily "a stakeholder

        11            relations management issue", not primarily

        12            a legal issue.

        13

        14       MR JUDD:   We are aware of that.  It really depends not so

        15       much on the characterisation of Project Rose, but what is

        16       done.  In our submission, we are not seeking to shroud

        17       Project Rose in an aura of legal professional privilege,

        18       but whatever is done, however characterised or in what

        19       projects it might have been done, that falls classically

        20       within the scope.  We will do our duty.  Apart from that,

        21       we will respond to the Commissioner's needs.

        22

        23       MR AGIUS:   Q.   Were you not told, then, that, as a matter

        24       of fact, the Iraqis owned 49 per cent of Alia, before the

        25       end of 2005?

        26       A.   At some point I must have been told that as a fact.  I

        27       can't recall exactly when.  As I have said before, it is -

        28       you know, this was an allegation that then developed into

        29       having an allegation with quite some substance, and then it

        30       was a received fact.  As to putting a date on when

        31       I understood it to be a received fact, I cannot do that.

        32

        33       Q.   Were you ever told that the Iraqis had imposed a

        34       10 per cent surcharge, or a 10 per cent service fee, or a

        35       10 per cent aftersales service fee, however it was

        36       described, in late 2002 - on wheat contracts?

        37       A.   There was certainly an allegation of a 10 per cent

        38       service charge, and I can't recall exactly when that was.

        39       I think I have said in my statement when I thought

        40       I understood that to be the case, but that started off as

        41       an allegation as well.

        42

        43       Q.   You seem to deal with it at paragraph 64(c).

        44       A.   Yes.

        45

        46       Q.   Your time frame is a whole year, "In about 2005,

        47       possibly in preparation for the Volcker Committee, I became
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         1       aware that there were some irregularities to the payment of

         2       the trucking fees, including a possible connection with the

         3       ISCWT and possibly a 10 per cent surcharge".  What I was

         4       asking you was were you not told as a fact that the Iraqis

         5       had imposed upon the AWB a 10 per cent charge, be it called

         6       a surcharge, a service charge, an aftersales service fee?

         7       A.   I don't believe I was told that as a fact, but

         8       I certainly understood them to be allegations, and to have

         9       gathered substance over a passage of time.

        10

        11       Q.   There was never any doubt at AWB of that as a fact,

        12       was there?  Mr Hogan had reported it in October of 2002 and

        13       again in December of 2002.

        14

        15       MR ABBOTT:   Well, I object to that.  AWB is a very large

        16       organisation.  My learned friend's question is directed

        17       towards one section of AWB.  If the section is intended to

        18       cover the entire organisation, then, in my submission, it

        19       is quite impossible for this witness to answer.

        20

        21       THE COMMISSIONER:   Yes.

        22

        23       MR AGIUS:   Q.   Were you ever told that AWB was well aware

        24       that the Iraqis had in fact imposed a 10 per cent surcharge

        25       or aftersales service fee on the contracts that AWB had

        26       with the IGB?

        27       A.   Was I ever told that?

        28

        29       Q.   Yes.  Were you ever told that as a fact?

        30       A.   No, I don't believe so, but it was --

        31

        32       Q.   The point of this is not to test your integrity,

        33       Dr Fuller, but it is to find out what in fact you were

        34       being told by others at AWB, what may have been being kept

        35       from you, what may have been being kept from the board.  Do

        36       you understand that?

        37       A.   Yes, I do.  I do understand that.  I don't wish to -

        38       I think the best way I can characterise it is as I have

        39       done, which is to say that these were in the realm of

        40       allegations, and as time passed these allegations had more

        41       and more substance attached to them.  As far as them

        42       becoming fact, indisputable fact, that was not until later

        43       in the piece.

        44

        45       THE COMMISSIONER:   Q.   I don't understand that answer.

        46       Allegations came from places exterior to AWB?

        47       A.   Exterior, and also internally, as the Project Rose
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         1       developments were discussed as well.

         2

         3       Q.   So the allegations began to be made within AWB, did

         4       they?

         5       A.   I believe so, yes.

         6

         7       Q.   And then how were those allegations addressed in

         8       relation to factual issues?

         9       A.   Well, it would be that - you know, "We have these

        10       allegations from exterior sources, we are investigating

        11       them", and it would be in what was said about them, how

        12       seriously they were taken, how much credence was given to

        13       them.

        14

        15       Q.   I can understand all that, but at some point of time

        16       one must have reached the stage where somebody said "I now

        17       know that that allegation is true", or "I know it is

        18       untrue", or "The material I have got is untrue", or

        19       something.  Somebody must have said something, or was

        20       everyone just running around and saying they are

        21       investigating it and reaching no conclusions at all?

        22       A.   Well, as I said, when they became received facts, that

        23       was late in the piece, and that was - I don't know, the

        24       Volcker final report, or thereabouts.

        25

        26       MR AGIUS:   Q.   So are we to understand that, so far as

        27       you were concerned, you had not been told, as a matter of

        28       fact - that is, not a matter of allegation, but as a matter

        29       of fact - that the Iraqis had imposed a 10 per cent

        30       surcharge on contracts from about the end of 2002, and you

        31       had not been told that before the final report of the

        32       Volcker Inquiry?

        33       A.   I understood this to be increasingly likely that it

        34       had happened.  I did not understand it as us saying, "This

        35       is a fact; this has occurred".

        36

        37       THE COMMISSIONER:   Q.   Who told you it was increasingly

        38       likely to have happened?

        39       A.   I think this came from the reports from the Project

        40       Rose team and in general discussion about this, it was how

        41       they were discussed.

        42

        43       MR AGIUS:   Q.   I want to just explore this with you, just

        44       so that you have it clear in your mind, Dr Fuller, what it

        45       is that I am driving at.  On the one hand, there were

        46       allegations and statements being made outside AWB - there

        47       was the Wheat Associates allegations about inflated
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         1       contract prices; there was the Canadian allegation that

         2       money might be paid into a front company's bank account in

         3       Jordan; there were allegations which you might call an

         4       allegation from Captain Puckett, in his memorandum of 2003,

         5       saying that every Iraqi contract included a 10 per cent

         6       charge.  They were all allegations, and as to whether or

         7       not they applied to AWB might well have been considered to

         8       be an issue.

         9

        10            On the other hand, there was what AWB knew itself of

        11       its contractual relationship with the IGB.  One thing that

        12       the AWB knew, and about which there wasn't any doubt - and

        13       I think about which the AWB has not before this inquiry

        14       denied - that indeed the IGB did impose a 10 per cent

        15       surcharge on contracts from a certain date; it might have

        16       been included in a trucking fee, it might have been called

        17       an aftersales service fee, it might have been regarded as

        18       any manner of things, but it has not been denied to this

        19       point in time that such a fee was imposed by the Iraqis.

        20       Were you ever told that - that such a fee had in fact, at a

        21       particular point in time, been imposed by the Iraqis on all

        22       AWB contracts?

        23       A.   I must have been at some point told that, yes.  I must

        24       have been.

        25

        26       Q.   Well, was the board ever told that - that at some

        27       particular point in time the Iraqis had in fact imposed a

        28       10 per cent fee?

        29       A.   I think they must have been told that as well at some

        30       point.

        31

        32       Q.   Can you assist us to refine the point in time when

        33       that was said to you and/or to the board?  Was it, for

        34       example, before the Captain Puckett memorandum --

        35       A.   I don't know the Captain Puckett --

        36

        37       Q.   -- in June 2003?

        38       A.   I don't know of the Captain Puckett memorandum, but

        39       I would expect some time in 2005, I think.

        40

        41       Q.   Not before then?

        42       A.   I don't think so, and it might have been before then

        43       and it might have been in 2005.  In any case, I think one

        44       of the issues would have been, well, if there was a

        45       10 per cent - such fee, then there would be an expectation

        46       that this had been approved in the terms of the contract

        47       approval process.  So it wasn't clear that this was - would
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         1       necessarily be an illegal act, or such a thing.

         2

         3       Q.   That's the next issue.  You see, before you get there,

         4       AWB has to, at a high level, become cognisant that it in

         5       fact paid such a fee.  Then there might be an issue about

         6       what that fee was paid for and whether it was within or

         7       without the sanctions.  I am asking you about the first

         8       step:  when did you first become aware that AWB in fact

         9       paid a 10 per cent surcharge, however it was described?

        10       A.   I think I have said it as best I can in the statement.

        11       I know that's not very satisfactory, but there it is.

        12

        13       Q.   But you don't say anything about this in your

        14       statement.  You speak in your statement much more broadly,

        15       and I am trying to refine what it is that you can say to

        16       us.  At paragraph 64(c) you speak of some irregularities in

        17       relation to the payment of the trucking fees, including,

        18       possibly, the 10 per cent surcharge.  I am going beyond

        19       that.  I am asking you when it was that you were told, as a

        20       matter of fact, that AWB actually paid and was required to

        21       pay a 10 per cent surcharge, leaving aside as to whether it

        22       was a trucking fee or whether it was irregular, or whether

        23       it might or might not have been a breach of sanctions.

        24       A.   Well, trying to identify the last point at which

        25       I could say it was fact, it would have been some time with

        26       the Volcker Report.  I am trying to do my best to assist

        27       here, but it is the indeterminate nature of these things

        28       which plays a role.

        29

        30       Q.   May we take it that by the time you learnt of a draft

        31       Volcker committee report in 2005 you were aware that AWB

        32       had paid a 10 per cent surcharge on some of its contracts?

        33       A.   This is the final report?

        34

        35       Q.   The draft report.  You refer to it at subparagraph (d)

        36       of paragraph 64 on page 0015.  You say:

        37

        38            At a time in 2005, AWBL received a draft of

        39            the Volcker Committee Report findings.

        40            I do not believe I saw a copy of the draft

        41            report, although I knew its findings from

        42            discussions that were held at ELG and the

        43            Board.

        44

        45       So by then, by that time, were you aware that AWB had in

        46       fact paid a 10 per cent surcharge on some of its contracts?

        47       A.   I would think so, yes.
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         1

         2       Q.   And you knew of the findings in the draft report from

         3       discussions that were held with the ELG and the board?

         4       A.   Yes, I would think so.

         5

         6       Q.   Do you have any doubt that members of the ELG were

         7       aware of the draft findings, before the publication of the

         8       final report?

         9       A.   I think we would have all been briefed at the same

        10       time as to what was in the report.

        11

        12       Q.   Could we move down that page.  I see that --

        13

        14       THE COMMISSIONER:   Q.   Just before you do, it says:

        15

        16            My view (although not directly involved)

        17            was that I accepted the assurances that

        18            were being given by those who were

        19            involved, that we had not paid "kickbacks"

        20            to the Iraqis...

        21

        22       Who was it who gave you those assurances?

        23       A.   Well, I think those assurances really came from

        24       international sales and marketing and Project Rose, who

        25       were doing the investigations into these matters.

        26

        27       Q.   Yes, but who were the people?

        28       A.   Well, in general terms it would have been - from IS&M

        29       it would have been Peter Geary and Michael Long and from

        30       Project Rose it would have been largely Jim Cooper and

        31       Peter Hargreaves, on the investigations side of it.

        32

        33       THE WITNESS:   I wonder if I might ask for a short break,

        34       Mr Commissioner.

        35

        36       THE COMMISSIONER:   Yes. Is that a convenient time?

        37

        38       MR AGIUS:   I wonder if that is a convenient time for us to

        39       adjourn for the day, Mr Commissioner.

        40

        41       THE COMMISSIONER:   Yes.  You go, Dr Fuller, don't wait.

        42       We will see you on Monday morning.

        43

        44       THE WITNESS:   Thank you.

        45

        46       THE COMMISSIONER:   If anyone wishes to make a claim for

        47       legal professional privilege in respect of exhibit 665, any
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         1       deponent will need to be present on Monday morning, in case

         2       there is cross-examination.

         3

         4       MR JUDD:   Could I raise a matter in connection with

         5       exhibit 606, and some questions have been asked.  Inquiries

         6       are continuing, but the most probable source would seem to

         7       be the CPA.

         8

         9       THE COMMISSIONER:   The CPA?

        10

        11       MR JUDD:   The CPA in Iraq.  But we may have some further

        12       information, which is a source available to the government

        13       as well.

        14

        15       MR CARTER:   Commissioner, could I just clarify a

        16       housekeeping matter from yesterday?  You will recall that

        17       in the morning - and the transcript reference is 5087 -

        18       exhibit 276C was tendered.  That was the redacted version

        19       of the statutory declaration in support of documents 16 and

        20       17 of exhibit S4.  I made a short submission on that matter

        21       after lunch, following which the documents 16 and 17 were

        22       released.  You, sir, indicated that the redacted affidavit

        23       would remain a confidential exhibit, and that is basically

        24       what I am rising for, just to seek clarification of that,

        25       because what happened after that is that Mr Orr asked that

        26       copies of the statutory declaration be returned, which then

        27       happened.  All I am seeking, in the short term, so that I

        28       can discuss it with Mr Forrest over the weekend, is that

        29       you clarify that the redacted affidavit does remain as

        30       confidential exhibit 276C, so that I can get a copy of it

        31       back off Mr Orr.

        32

        33       THE COMMISSIONER:   Yes, it does remain as a confidential

        34       exhibit.

        35

        36       MR CARTER:   Thank you, sir.

        37

        38       THE COMMISSIONER:   All right.  I will adjourn until 10am

        39       on Monday.

        40

        41       AT 4.15PM THE COMMISSION WAS ADJOURNED

        42       TO MONDAY, 27 MARCH 2006 AT 10AM

        43

        44

        45

        46

        47
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