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         1       MR AGIUS:   Mr Commissioner, Mr Owen is before the

         2       Commission.

         3

         4       <GRAHAM FRANK OWEN, sworn:              [10.08am]

         5

         6       <EXAMINATION BY MR AGIUS:

         7

         8       MR AGIUS:   Q.   Mr Owen, might we have your full name,

         9       please?

        10       A.   Graham Frank Owen.

        11

        12       Q.   And you appear here today in answer to a notice

        13       requiring your attendance?

        14       A.   Yes, that's correct.

        15

        16       Q.   Mr Owen, we have a statement from you dated

        17       27 February 2006.  It's 30 pages.  It commences at

        18       WST.0015.0002.  I just show you the first and the last page

        19       and ask you to confirm that that is your statement.

        20       A.   That's the first page, yes.

        21

        22       Q.   If we go to 0031, do you see your signature there?

        23       A.   Yes, that's correct, that's my signature.

        24

        25       Q.   Does that appear to be a copy of your statement,

        26       Mr Owen?

        27       A.   Yes, the first and the last pages of the

        28       statement - the ones that I have been shown, yes, that is

        29       part of my statement.

        30

        31       EXHIBIT #460 STATEMENT OF GRAHAM FRANK OWEN

        32       DATED 27/2/2006, BARCODED WST.0015.0002

        33

        34       MR AGIUS:   Q.   We also have received a letter of

        35       28 February 2006 noting certain errata and adding four

        36       paragraphs to the statement.  We'd better bring it up.

        37       It's WST.0015.0032.  I want you to look at the letter and,

        38       in particular, at the new paragraphs, 128 to 131.

        39       A.   Yes.

        40

        41       Q.   Do you adopt those paragraphs as part of your

        42       statement?

        43       A.   Yes.

        44

        45       EXHIBIT #460 ADDITION OF LETTER OF 28/2/2006 NOTING

        46       CERTAIN ERRATA AND ADDING FOUR PARAGRAPHS TO THE

        47       STATEMENT OF GRAHAM FRANK OWEN
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         1

         2       MR AGIUS:   Q.   Do you say that those paragraphs are true

         3       and correct to the best of your knowledge and belief?

         4       A.   Yes.

         5

         6       MR AGIUS:   We also have a volume of annexures to Mr Owen's

         7       statement.  I tender that.  It will need to be vetted by

         8       Mr Judd.

         9

        10       THE COMMISSIONER:   I shall mark it exhibit 461.

        11

        12       EXHIBIT #461 VOLUME OF ANNEXURES TO STATEMENT OF

        13       GRAHAM FRANK OWEN DATED 27/2/2006

        14

        15       THE COMMISSIONER:   That is subject to any claims for

        16       confidentiality that Mr Judd may make.

        17

        18       MR AGIUS:   Q.   I see you have a volume before you,

        19       Mr Owen.  I take it that's a copy of your statement and the

        20       annexures?

        21       A.   And exhibits that are referred to in the statement.

        22

        23       Q.   Could we bring up, please, exhibit 356, AWB.0135.0075.

        24       This is your email of 17 June, Mr Owen, 1999?

        25       A.   Yes.

        26

        27       Q.   You had provided the spreadsheet that Mr Hogan had

        28       requested, and then you went on to make comments on the

        29       wheat tender document that had been provided by Mr Lister.

        30       If we go to the second page, 0076, under item 10 you write:

        31

        32            Our price has to include Land transport

        33            costs of USD12 per tonne.  Why???  and how

        34            do we pay Land Transport company when all

        35            the Iraqi funds frozen???????

        36

        37       I appreciate you deal with this at paragraphs 38 and 39 of

        38       your statement.  May we take it, then, that your view was

        39       that this land transport company that you were referring to

        40       in item 10, and that you'd picked up from the tender, was

        41       an Iraqi land transport company?

        42       A.   At that stage I had no idea who was the transport

        43       company.

        44

        45       Q.   This comment of yours seems to indicate that you at

        46       least suspected it was an Iraqi transport company, because

        47       you say "how can we pay land transport company when all
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         1       Iraqi funds frozen".  If you believed it was a Jordanian

         2       trucking company or a trucking company of some other

         3       nationality, the reference to "all Iraqi funds frozen"

         4       would be unnecessary.  Is it safe to infer, then, that at

         5       least you had a belief that this was an Iraqi transport

         6       company?

         7       A.   At the time I did not know who was providing the

         8       service.  The country of Iraq is almost blocked, there's

         9       only one port for delivery of grain or products via sea,

        10       and that's Umm Qasr.  So it could have been Jordanian, it

        11       could have been Syrian, it could have been a Turkish

        12       trucking company.  I do not know at that time in '99 what

        13       the infrastructure was like.  It could well have been an

        14       Iraqi trucking company, and the reason for that comment I

        15       believe is because commonsense told me that if you were

        16       providing a service within a country, that there would be

        17       some cost - maybe hiring of trucks, paying the driver's

        18       wages.  Whilst petrol was probably not a major cost, there

        19       were costs that would have to be met within Iraq and

        20       therefore I thought that money would have to be paid into

        21       Iraq to meet those costs.

        22

        23       THE COMMISSIONER:   Q.   Do I understand by that that you

        24       thought that because the trucking service would be provided

        25       within Iraq, therefore moneys had to be paid into Iraq?

        26       A.   Yes, to meet those costs.

        27

        28       Q.   Irrespective of whether the trucking was provided by a

        29       Jordanian, Syrian or Turkish company?

        30       A.   They were providing a service within Iraq.  I didn't

        31       know whether it was a short-term contract or a long-term

        32       contract.  They may have had to provide accommodation for

        33       drivers, they may have been bringing drivers in from

        34       overseas, they may have just been using Iraqi drivers and

        35       therefore had to pay their wages.  I don't know what their

        36       wages were, I don't know what the costs were.  I wasn't

        37       involved in any of the contract negotiations for this part

        38       of our contract.  We were being asked to tender, or offer a

        39       tender that was coming up, I believe, about 28 June.  I

        40       didn't know whether that tender was being done by AWB or

        41       whether the Iraqis themselves were organising the tender

        42       for that aspect of the contract, but we were being asked to

        43       offer on a CIF free in truck delivered all Iraqi

        44       governances, and I believe there's 18, but I haven't been

        45       through all of them, so I'm not sure.

        46

        47       MR AGIUS:   Q.   So you were raising a preliminary warning,
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         1       "Please keep in mind that we can't pay money into Iraq

         2       because Iraqi funds are frozen" - that was the purpose of

         3       this note, was it?

         4       A.   I believe so.  My role within the AWB is to make sure

         5       that we get paid, and that's principally everything I do

         6       from day to day, to make sure that we can get paid at the

         7       end of the day.  Under the UN Oil-for-Food we did not get

         8       paid until the grain was delivered over the side or into

         9       the borders of Iraq - across the borders of Iraq - and

        10       there were UN inspectors who had to then certify that the

        11       goods had arrived.  That would be then sent to the UN, who

        12       would then send it to BNP, who would then ask us to present

        13       the balance of documents so that we can get paid.  I saw

        14       this as an impediment for that payment to occur because we

        15       if weren't allowed to deliver the grain across the border,

        16       then we couldn't get paid.  So everything I was doing was

        17       saying, "Yes, I see a potential problem here".

        18

        19       Q.   And you were aware that sanctions prevented payments

        20       to Iraq?

        21       A.   I believe, yes.

        22

        23       Q.   And you were also aware that US embargos meant that if

        24       anybody tried to pay money through a bank to Iraq, it was

        25       likely to be frozen?

        26       A.   That's correct.

        27

        28       Q.   The next email I want to bring you to is one of

        29       25 June 1999 from Mr Hogan.  We have it in a number of

        30       versions, but if we could bring up AWB.5058.0216.  This is

        31       confidential exhibits 14C and 45C, and it's exhibit 384

        32       with a document ID of SMO.0001.0025.  This, I believe, is

        33       not an email to which you make reference in your statement,

        34       Mr Owen.  I'm not making any point about that, but it may

        35       be one that you haven't seen before.

        36

        37       MR ABBOTT:   Paragraph 41, Mr Commissioner?

        38

        39       MR AGIUS:   I think that's a different email of 25 June.

        40

        41       Q.   It's AWB.5058.0216.  Can you see it on your screen?

        42       A.   Yes.

        43

        44       Q.   You do refer to an email of 25 June in your statement,

        45       but that's a different one.  I don't want you to be put off

        46       by that.

        47       A.   There was a number of emails at the time.  I think
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         1       there was also an email of 24 June, which is an email from

         2       Dom to various parties, and I was an addressee, about a

         3       recent trip from sunny Baghdad.  This particular email is

         4       addressed to Tim Snowball, who I believe at the time was in

         5       our New York office, or he may have at that time moved, I'm

         6       not sure exactly, and I believe that that is virtually a

         7       copy of an email of the 24th, which is my exhibit 44.

         8

         9       Q.   Can we go to 0217, the next page.  Halfway down

        10       there's a paragraph numbered "1", "Free in Truck".

        11       Mr Hogan is setting out:

        12

        13            IGB have requested that the offers are

        14            submitted CIF, free in truck, Iraq.  The

        15            cost for this is USD12.00 per tonne which

        16            the supplier adds to their offer.

        17

        18            Hence this part is not an issue.

        19

        20            The problem which still needs to be

        21            resolved is the payment mechanism as all

        22            Iraq accounts have been frozen.  IGB have

        23            stated that we will be required to pay the

        24            Maritime Agents, and one possible way would

        25            be to pay this to an Iraq bank in Amman.

        26

        27            IGB will provide details of the banks which

        28            we can pay this through.

        29

        30       Was it not apparent to you, Mr Owen, when you saw this

        31       email, that what was being suggested was that the money

        32       would be paid to Iraqis?

        33       A.   At that stage I believe it was 25 June, the tender had

        34       still not taken place until the 28th, I believe.  I was not

        35       aware of how that part of the tender was to take place, I

        36       was not involved in any negotiation for the sale of wheat

        37       at any time in my employment there, and I was not sure if

        38       AWB was putting a tender out to trucking companies

        39       throughout the region asking for a price or whether the

        40       Iraqis themselves said, "We will tender for the trucking

        41       portion of that and we will let you know what the price

        42       is".  That may have occurred previously, or before, I'm not

        43       sure.  The amount of $12 seems to indicate to me that the

        44       price was known prior to the tender for that portion, and

        45       still at that stage I didn't know who was performing that

        46       service within Iraq, whether it was an Iraqi or another

        47       company outside of Iraq.
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         1

         2       Q.   What was being suggested in this email was that a

         3       possible way of doing it was to pay the $12 to an Iraq bank

         4       in Amman and that the IGB were to provide details of the

         5       banks "which we can pay this through".  Didn't that at

         6       least indicate that one way that was being suggested for

         7       this payment was a payment to the Iraqis via a bank in

         8       Amman?

         9       A.   That was certainly a suggestion, but I think I deal

        10       with that in paragraph 41 of my statement.

        11

        12       Q.   Yes, I'm just dealing with this step by step, Mr Owen.

        13       What you deal with in paragraph 41 is another email.

        14       A.   No, it says - paragraph 40 says:

        15

        16            I can recall that I received a response

        17            from Dominic Hogan by email dated 25 June.

        18

        19       I refer to item 10 of that response,  which is "our price

        20       has to include land transport fee".

        21

        22       Q.   That is another email, Mr Owen.

        23       A.   No, that's 25 June I am referring to.  You are

        24       talking --

        25

        26       Q.   Would you look at the document on the screen?

        27       A.   If you could show me the top of the document, please.

        28

        29       THE COMMISSIONER:   The previous page.

        30

        31       THE WITNESS:   You see at the top half from Dom Hogan, it

        32       says "Sent:  Friday, 25 June".  My statement says, in

        33       paragraph 40, 25 June, and then I refer to item 10 of that

        34       response.

        35

        36       MR AGIUS:   Q.   Yes, and the point I'm making with you,

        37       Mr Owen - I don't want you to be confused about this - is

        38       that your paragraph 40 and your paragraph 41 refer to

        39       another email of 25 June and not this one.

        40       A.   I believe --

        41

        42       Q.   I haven't come to the email that your paragraphs 40

        43       and 41 refer to yet.  I'm dealing with an email which, as

        44       I've suggested to you, doesn't appear to have been

        45       addressed in your statement.  I'm not making any point

        46       about that other than just making that observation.

        47       A.   Well, I believe I have addressed it in that area of my
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         1       statement.

         2

         3       Q.   Mr Owen, if you get ahead of me, we will be here all

         4       day.  I don't want that.  I really want to get your

         5       evidence - it's very important - in relation to particular

         6       documents.

         7

         8       MR ABBOTT:   Commissioner, Mr Owen deals with what's on the

         9       screen, albeit dated 25 June, behind tab 44.  His copy is

        10       dated 24 June.  I think that's where this difficulty is

        11       creeping in, that the copy he got was dated 24 June,

        12       whereas the Commission copy that my learned friend Mr Agius

        13       is looking at is dated 25 June.  But it's the same

        14       document.  It's headed "Note from recent trip to sunny

        15       Baghdad".

        16

        17       MR AGIUS:   I'm indebted for that.

        18

        19       MR ABBOTT:   That's why his paragraphs 44 and 45

        20       specifically address the very topic that my learned friend

        21       has been asking questions of.

        22

        23       MR AGIUS:   Q.   Perhaps you should look then at

        24       paragraph 44 of your statement and not paragraphs 40 and

        25       41, as you've been doing.

        26       A.   Yes.  That on my appendix is from Dom Hogan, sent

        27       Thursday, 24 June at 11:08pm to Mark Emons and various

        28       others, "Note from recent trip to sunny Baghdad".  The one

        29       on the screen is, as per my appendix 40, from Dominic

        30       Hogan, sent --

        31

        32       Q.   No, it's not, Mr Owen.  The one on the screen is a

        33       copy of exhibit 45C.

        34       A.   Would you bring it up, please?  I think I'm --

        35

        36       Q.   Could we go back, please, to AWB.5058.0216.

        37       A.   I'm sorry, I can see now under "Subject:  Iraq", it

        38       says "Note from recent trip to sunny Baghdad".  Under my

        39       copy this is - 25th I've got in my binder under --

        40

        41       Q.   That's why I just ask you to listen to me --

        42       A.   Yes, sorry.

        43

        44       Q.   -- and, until somebody says otherwise, trust me.  I'm

        45       asking you about the document which is on the screen which

        46       you refer to at paragraph 44.  So can I ask you just to

        47       turn your folder to paragraph 44 of your statement --
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         1       A.   Page 11.

         2

         3       Q.   -- and have that open in front of you, and then if we

         4       go to the second page of this email --

         5       A.   In my paragraph 44 the copy is 11:08 - sorry, I missed

         6       it.  Could we go back, please?

         7

         8       Q.   I want to ask you about the portion that is under

         9       paragraph 1, "Free in Truck".

        10       A.   Yes.

        11

        12       THE COMMISSIONER:   Q.   Do you have paragraph 44, Mr Owen?

        13       A.   Yes.

        14

        15       Q.   Do you see it addresses the section "Free in Truck"?

        16       A.   Yes, I see that.

        17

        18       Q.   That's what Mr Agius is asking you about.

        19       A.   Yes.

        20

        21       MR AGIUS:   Q.   Now, my question to you was:  when you

        22       read this, was it not apparent to you that one of the ways

        23       that it was being suggested that this money could be paid

        24       would be to pay it to an Iraq bank in Amman, and that is to

        25       pay it to Iraqis through an Iraq bank in Amman?

        26       A.   Reading this today, I would have to agree with you.

        27       Back in June 1999, as you can see from my confusion,

        28       there's been numerous emails and the tender had not yet

        29       taken place.  I don't know who was performing the service.

        30       I didn't know who the payment was going to.  Perhaps I knew

        31       that, as the service was being performed in Iraq, some

        32       money would have to go into Iraq.  I think my understanding

        33       or my thoughts at the time were that we didn't know - I did

        34       not know who was performing that service and therefore it

        35       was referred to as "Iraq", because that's who the contract

        36       would have been with.  As I said, at the time I did not

        37       know.

        38

        39       Q.   Why did you think it was that Hogan was suggesting to

        40       Michael Watson that the money might be paid through vessel

        41       owners - the last two paragraphs of the email on that page?

        42       A.   I do not know why that was suggested.

        43

        44       Q.   Did you have any thoughts then as to why it was that

        45       the money wasn't simply being paid directly to the Iraqis?

        46       A.   Well, as I've said just before, I knew that the UN and

        47       the US had frozen the Iraqi funds and therefore payments
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         1       could not be made to Iraq.

         2

         3       Q.   Would it not follow, then, that you were aware when

         4       you read this email that people within the AWB were

         5       considering methods of making this payment so as to avoid

         6       the UN sanctions?

         7       A.   That's one inference you could take from that, yes.

         8

         9       Q.   That's the only inference, isn't it?

        10       A.   No.  As I said, I didn't know who was going to provide

        11       the service.

        12

        13       Q.   I'm not asking you about what you knew; I'm asking you

        14       as to whether there was any other inference you could draw

        15       from this email other than that Hogan and Watson were

        16       considering ways of avoiding the sanctions?

        17       A.   I'm trying to think back when I read this in 1999, and

        18       whilst it was my practice to read it, because it was

        19       similar to other emails that were in my exhibit, I may have

        20       not read that part, or whether they - I have no idea why it

        21       was suggested like that.  I did not know who was the

        22       contract.  I know that AWB was about to be - offer wheat at

        23       tender that required the Wheat Board to take on an

        24       additional service over and above what it usually normally

        25       had provided, and this was - at this time in June the issue

        26       was not mine, it was a marketing issue, and I think I

        27       responded to one of those emails that came in at that time

        28       and I believe that I did respond, but maybe not to this

        29       particular email that we're looking at now.

        30

        31       Q.   Whether you responded or not, Mr Owen, it seems that

        32       Mr Hogan was prepared to share with you a discussion that

        33       he was having with Mr Watson about how to get around the

        34       sanctions; that is, how to make the payments which couldn't

        35       be made under the sanctions.  Would you agree with that?

        36       It's apparent, isn't it, that Hogan was prepared to share

        37       that with you?

        38       A.   At the time I can't remember, in '99, what I thought

        39       about that or whether I fully read it, in that particular

        40       email, because there are - as shown today, there is

        41       confusion about which emails, and I think I've responded to

        42       another email there or thereabouts, and I think I handled

        43       that under section 47 - sorry --

        44

        45       THE COMMISSIONER:   Q.   Mr Owen, I think we'll get along

        46       much faster if you just listen carefully to the question

        47       and just reply to the question.  We will come to all the
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         1       rest of the stuff in your statement in due course.  If you

         2       can just bear that in mind.

         3       A.   Yes.

         4

         5       MR AGIUS:   Q.   It's apparent, isn't it, that Mr Hogan was

         6       prepared to share with you a discussion that he was having

         7       with Watson about how to get around the sanctions; that is,

         8       how to make the payments that could not be made under the

         9       sanctions?

        10       A.   Reading that today, yes.

        11

        12       Q.   Can we go to an email of 25 June, AWB.5000.0140.  This

        13       is the email you deal with at paragraphs 40 and 41 of your

        14       statement.  If you go about two-thirds of the way down the

        15       first page, Mr Hogan sets out your summary and your

        16       comments on the proposed changes to the contract, starting

        17       two-thirds of the way down the first page.  If we go to the

        18       next page, item 10, you will recall that I had already

        19       taken you to your email which included the first paragraph

        20       of item 10:

        21

        22            Our price has to include Land transport

        23            costs of USD12 per tonne.  Why???  and how

        24            do we pay Land Transport company when all

        25            Iraqi funds frozen???????

        26

        27       That was the comment you had made in relation to item 10 of

        28       the tender?

        29       A.   That's correct.

        30

        31       Q.   Mr Hogan says:

        32

        33            The USD12 will be added on to CIF price -

        34            so no skin off our nose - however we need

        35            to find a way to implement the payments as

        36            Iraq a/c's frozen.  Discretion is required

        37            here.

        38

        39       That isn't a statement by you, is it, that's a statement by

        40       Mr Hogan?

        41       A.   Yes.

        42

        43       Q.   You say in your statement that you did not pay any

        44       attention to the statement made by Hogan in his email,

        45       "discretion is required here", and you go on to say this:

        46

        47            Discretion was always required in relation
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         1            to payments within Iraq given the sanctions

         2            regime.

         3

         4       What do you mean by that, Mr Owen?

         5       A.   Well, in 1991 I visited Iraq.  The AWB was able to

         6       provide humanitarian food between that period and when the

         7       UN Oil-for-Food under 661 came into place, and my role was

         8       making sure that we could get paid.  This $12 was a payment

         9       for a service, so I was just providing advice because of my

        10       previous employment in the banking background, and also in

        11       my job description earlier, or my function within AWB was

        12       to provide advice.  I saw that this was going to be a

        13       problem down the track and that - or that this could

        14       possibly become a problem down the track, because the

        15       payments would have to be made before the wheat may have

        16       been allowed into Iraq.

        17

        18       Q.   So what did you mean --

        19       A.   So the discretion was between 1991 and 1996 there was

        20       a lot of different ways that the Grain Board of Iraq

        21       secured wheat for the people of Iraq, and in that trip

        22       there was some confidential information, or there was a

        23       payment proposal put to AWB which was confidential, and the

        24       chairman at the time, on the border of Iraq and Jordan,

        25       asked me to keep it confidential and he would take the

        26       matter to the board, and therefore discretion was always

        27       required when dealing with Iraq.  Therefore I saw nothing

        28       untoward in that.  In fact, I probably concentrated on we

        29       need to find a way, and this is in June, and this tender I

        30       believe called for shipments in October, November,

        31       December, and I think I was a bit annoyed that the issue

        32       had not been addressed, but I knew that the issue of

        33       payment of a trucking fee down the track, whether to Iraq

        34       or whether to whoever was providing that service on behalf

        35       of the AWB, could be an issue.

        36

        37       Q.   Can we go to exhibit 98, AWB.5044.0241.  This is an

        38       email from Mr Emons to Mr Hogan.  It was not copied to you.

        39       It's dated 30 September 1999.  Mr Emons sets out a

        40       conversation that he said he had with you.  Could you take

        41       a moment to read that email, Mr Owen.

        42       A.   Yes, I've read it.

        43

        44       Q.   Do you see in the paragraph numbered 1 Mr Emons sets

        45       out what he said was the substance of a conversation

        46       between you and himself; do you see that?

        47       A.   Yes.
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         1

         2       Q.   You agree with that, that you had a conversation to

         3       that effect with Mr Emons?

         4       A.   I had numerous conversations with the marketing

         5       people, who sought advice from me on numerous things.

         6       So --

         7

         8       Q.   If he had sought advice from you, is it not likely

         9       that you would have said to him what we see in paragraph 1:

        10

        11            ...that the only way we can make the

        12            payment would be either hold the money in

        13            an account in Australia until sanctions etc

        14            are lifted or, we can make a payment into a

        15            Jordanian account.  Because of sanctions we

        16            can't do any of this thru an OECD country.

        17            Alternatively we drop the USD12 from the

        18            contract.

        19

        20       Is it likely you would have said things like that to

        21       Mr Emons?

        22       A.   I can't recall the conversation, but, yes, I could

        23       have made those --

        24

        25       Q.   That would mean, would it not, Mr Owen, that at least

        26       as at this time you considered that the trucking fee, if

        27       paid to the Iraqis, was a breach of the UN sanctions?

        28       A.   I always saw this as an operational issue, that there

        29       were issues of how the thing could be resolved.  I'm not

        30       sure that I connected the dots from the June emails to this

        31       30 September, and I still did not know who was providing

        32       that service.

        33

        34       THE COMMISSIONER:   Q.   That may be so, but paragraph 1

        35       makes clear that the proposals that you were advancing as

        36       to ways in which the moneys could be paid were methods

        37       which avoided paying moneys direct to Iraq.

        38       A.   From a trip in 1996 I went to Iraq - sorry, to Jordan,

        39       and in regards to a payment problem, I think the vessel was

        40       called the MV Tiger Island and I think it was around about

        41       April 1996, and there was a consulate or some sort of Iraqi

        42       post within Amman.  I met with Mr Zuhair and I was with

        43       Greg Harvey and Michael Long, who was then in Cairo, came

        44       across to oversee, I would say.  Greg was new to the I

        45       think Middle East desk, and at a meeting in Jordan I was

        46       offered settlement of that vessel by way of cash in a

        47       suitcase.
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         1

         2       Q.   That may be so, Mr Owen, but it has nothing to do with

         3       the question I asked you.

         4       A.   But the matter was settled by a bank in Jordan paying

         5       the money to the AWB in Australian dollars.  So I was aware

         6       from that visit, and I know that there's a three-year gap

         7       here, that Jordanian banks, whilst there were UN sanctions,

         8       could - and perhaps their relationship with the Iraqis -

         9       handle such a transaction.

        10

        11       Q.   But in paragraph 1 the problem which is being

        12       addressed is the $12 inland transport payment that was

        13       required to be made.

        14       A.   Yes.

        15

        16       Q.   The issue was how was that payment going to be made?

        17       According to this email there was a discussion between you

        18       and Mr Emons, and according to the email you said there

        19       were a number of ways in which this could be paid.  One of

        20       them was to pay their bank account in Australia.  Another

        21       was to pay them to a Jordanian account.  But it was said

        22       you couldn't do that through an OECD country.  The third

        23       alternative was simply drop the $1 charge from the

        24       contract.  All that's being put to you is those three

        25       methods were all methods which related to the circumstance

        26       that you had to find a way of doing this because you could

        27       not pay the $12 direct to Iraq.  That's all that's being

        28       put to you.

        29       A.   Reading that today, that's exactly the way, yes.

        30

        31       THE COMMISSIONER:   Yes, Mr Agius.

        32

        33       MR AGIUS:   Q.   If we go to exhibit 9, AWB.5035.0337 -

        34       have you read that, Mr Owen?

        35       A.   Yes.

        36

        37       Q.   In your statement you deal with this email in

        38       paragraphs 46 and 47.  You say at paragraph 47(a):

        39

        40            At the time I received this email I still

        41            did not have any idea as to who was

        42            providing the trucking service, although I

        43            did not believe it to be the IGB or the

        44            Iraq government.

        45

        46       Why was it that you did not believe it to be the IGB or the

        47       Iraq government?
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         1       A.   Because I was not part of any negotiations for the

         2       contract.  I did not know who was providing the service,

         3       and perhaps I made an error in my statement.

         4

         5       Q.   Is what you intended to say at paragraph 47(a) that

         6       you didn't know who was providing the service?

         7       A.   I did not have any copies of the contracts, I believe,

         8       so I don't know - I did not have a copy of the trucking

         9       contract.  I just know that our contract, the AWB's

        10       contract, was a contract that said that AWB was to arrange

        11       or was to provide the service, but obviously we couldn't

        12       physically do it, we had no people in there, so I assumed

        13       that we subcontracted that to somebody else.  At the time

        14       it could have been the Iraqi trucking company, but it could

        15       have also been a Jordanian trucking company, it could have

        16       been a Syrian trucking company.

        17

        18       Q.   What you did know was that there had to be a payment

        19       to the Iraqis in relation to this trucking fee and a method

        20       had to be found to make that payment; would you agree with

        21       that?

        22       A.   I thought that the payment had to be made to the

        23       person providing the service.  If that service was in fact

        24       IGB, or a trucking company in Iraq, then we would not get

        25       paid until the grain was delivered into Iraq.  So I saw

        26       this as an operational problem that we had to find a

        27       solution, although it was not my problem, it was the

        28       marketing desk - they're the ones who agreed or negotiated

        29       the contracts.

        30

        31       Q.   There's no doubt about all of that, Mr Owen, but what

        32       I'm asking you is something slightly different.  You knew

        33       that a payment had to be made to the Iraqis in relation to

        34       this trucking fee, didn't you?

        35       A.   I still believe I wasn't aware who was providing that

        36       service at this time.

        37

        38       Q.   I'm not asking you about who was providing the

        39       service; I'm asking you about to whom the payment had to be

        40       made.

        41       A.   Well, I thought that the payment would have to be made

        42       for providing the service, and the $12 was the cost of

        43       providing that service.  I didn't know to whom or when --

        44

        45       Q.   We've just seen in exhibit 98 some evidence of a

        46       conversation that you had with Mr Emons which indicates, as

        47       you've agreed with the Commissioner, that you were aware
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         1       that the methods that were being spoken of were all methods

         2       which related to finding a way of paying the money because

         3       the $12 could not be paid directly to the Iraqis.  Now,

         4       what I'm suggesting to you is that by the time of this

         5       email on 12 October there could be no doubt that you knew

         6       that the proposal was to find an indirect way of paying

         7       this money to the Iraqis.  Regardless of who was providing

         8       the trucking, the money had to be paid to the Iraqis and a

         9       method had to be found as to how to pay it to the Iraqis.

        10       That's what I'm suggesting to you.

        11       A.   Reading that today, I believe that that's correct.

        12

        13       Q.   That's the way you would have read that in October of

        14       1999; isn't that right?

        15       A.   At this point, yes.

        16

        17       Q.   Can we go to exhibit 10, AWB.5035.0338.  This is an

        18       email from you of 12 October 1999, which I believe you deal

        19       with at paragraph 48 of your statement.  You record in this

        20       email:

        21

        22            Following discussions with Mark of

        23            yesterday I have checked the possibility of

        24            opening an account in our name in Jordan.

        25

        26       Then you set out all the steps that would have to be taken

        27       to do that, and you say:

        28

        29            In view of the above, I do not think this

        30            proposal is a possibility to handle the

        31            payment of USD12- per tonne for inland

        32            transportation costs to Iraq.

        33

        34       There are two things I want to ask you about that sentence.

        35       What was it that led you to believe that that wasn't a

        36       possible way of making the payment?  Was it because the

        37       board would have to be informed?

        38       A.   No.

        39

        40       Q.   You agree that the method that you set out and that

        41       your inquiries had revealed indicated that you would need a

        42       board resolution and that senior management/audit would

        43       need to sign off on opening the account; you agree with

        44       that?

        45       A.   I believe that this again goes back to - all this

        46       information I had about opening the bank account in Jordan

        47       goes back to my trip to Jordan in 1996 to resolve the
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         1       payment problem that we had, and that was one of the ways

         2       it was mooted at that time for AWB to open an account so

         3       that the Iraqis could credit our account for payment of the

         4       vessel MV Tiger Island and therefore --

         5

         6       Q.   That's an entirely different situation, Mr Owen.

         7       A.   Yes, that's correct.

         8

         9       Q.   That involved money coming from the Iraqis to the

        10       Australians in cash.  This situation is the reverse of

        11       that.  This involves money coming from the AWB to the

        12       Iraqis.  Do you follow the difference?

        13       A.   Yes.  One is in and one is out.

        14

        15       Q.   Yes.  One is in and one is out.  The one we're dealing

        16       with in this email --

        17       A.   Is the out.

        18

        19       Q.   -- is a concept of a payment by the AWB to the Iraqis;

        20       do you agree with that?

        21       A.   Yes.

        22

        23       Q.   What was there that led you to say, "I do not think

        24       this proposal is a possibility to handle the payment of

        25       USD12- per tonne for inland transportation costs to Iraq"?

        26       A.   Because the payment obligation was to Iraq, I believe,

        27       as I've said earlier, acknowledged earlier, reading as of

        28       today.  That suggestion, whilst I believe it was mooted

        29       from 1996, all that information I'd already been aware of

        30       because I looked at that as a possibility in 1996 as a way

        31       of settlement of the MV Tiger Island.  Whilst this is the

        32       reverse, I was just throwing options or ideas.  They

        33       mentioned to me could we open a bank account, I believe,

        34       and I was responding, "This is what is required internally

        35       within AWB to open a bank account in the name of AWB", and

        36       therefore I had that information in my mind and I knew the

        37       information that was required to open a bank account

        38       because I'd opened bank accounts for the Cairo office with

        39       HSBC when that office opened.  I'm not sure of the exact

        40       dates.  But I was aware of what was required internally to

        41       open a bank account in the name of AWB.  Whilst it's the

        42       opposite, it was a way of - having the account there meant

        43       that the $12 could be paid into AWB's account and perhaps

        44       released to Iraq when the goods had been outturned and then

        45       we had our payment - the UN certificate was issued and then

        46       we could gain payment.

        47
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         1            I saw throughout this proposal that it may be that we

         2       were paying before we could get paid, and I had problems

         3       with that, I believe, and I may have mentioned it

         4       elsewhere.  And that's why I didn't think it was - I mean,

         5       I was just - it was a contract that we had obligations to

         6       make payment of the fee.  In light of today, you've gone

         7       through all these different emails, I think I read them

         8       differently today than I did in 1996.  But --

         9

        10       Q.   Can I ask you my question again, Mr Owen:  why was it

        11       that you did not think that the proposal was a possibility

        12       to handle the payment of the US$12 per tonne for inland

        13       transportation?

        14       A.   Well, I believe this is in October - is that correct?

        15

        16       Q.   12 October 1999?

        17       A.   The contract that we're talking about, I think it's

        18       4653 or 4654 --

        19

        20       Q.   There were three contracts entered into in July for

        21       the shipment of wheat later that year, and we were

        22       approaching the time when somebody had to make a decision

        23       about making the first payment for inland transportation

        24       costs.  We were short of that time, but it was approaching.

        25       I'm asking you only about one thing - the third-last

        26       paragraph on that page and why was it that you did not

        27       think that this proposal was a possibility?

        28       A.   Because of the timing issue to get board approval to

        29       get this all organised, send all this over to Amman, open

        30       the account.  There were shipments that were being

        31       chartered in October.  I believe delivery of those

        32       contracts written in July was October, November, December,

        33       although I think that this shipment was early November, but

        34       I believe that we did not have sufficient time to arrange

        35       all those things and get the account opened so that we

        36       could pay the money into an account in our name in Jordan,

        37       and then once the vessels arrived in Iraq, payment could be

        38       effected from that account, once the grain had been

        39       outturned and UN had issued a certificate.  So I think it

        40       was just a timing issue and it was not that I was saying

        41       that - sorry, not to - because of involving the board and -

        42       what was the other point?

        43

        44       Q.   So it was not to avoid informing the board?

        45       A.   No, no, I believe - sorry, that this was asked, or

        46       suggested, and my suggestion was then and I said that

        47       that's why it was not a possibility, because we had to get
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         1       board approval, we had to get copies of memorandum of

         2       articles, we had to present those to the bank, we may have

         3       had to get a letter of introduction, we had to organise the

         4       authorised signatures and the resolution about who was to

         5       operate on that account - because you can't operate a bank

         6       account without correct authorities in place.

         7

         8            I didn't know whether - we did not have an office in

         9       Jordan; our nearest office was in Cairo.  I did not know

        10       whether Jordanian banking requirements for operations of

        11       accounts would allow for debiting of those accounts, or

        12       payments out of those accounts, against factors, or whether

        13       it had to be signed originally, whether it had to be in

        14       front of a bank person within Jordan.  I did not know the

        15       Jordanian requirements for making payments.

        16

        17            So that's - because of the time frame involved, that's

        18       why I put, "In view of the above, I do not think this

        19       proposal is a possibility", because the time limits of it

        20       just didn't fit.  We had to get board approval, we had to

        21       get all these things over there and an account opened and

        22       authorities in place, and all those things had to be done.

        23       And I did not think that we had the time.

        24

        25       Q.   Can we go to the next paragraph.  You say:

        26

        27            I do not think we need to open an account,

        28            I think that we could effect payment to the

        29            Iraqi transport companies USD account with

        30            a bank in Jordan from Australia.

        31

        32       A.   Well --

        33

        34       Q.   Just before you say anything, because I haven't asked

        35       you a question yet --

        36       A.   Sorry.

        37

        38       Q.   -- you say there "Iraqi transport companies USD

        39       account".  That plainly means that you had in mind that

        40       this money was going to be paid to an Iraqi transport

        41       company via a US dollar account in Jordan; is that right?

        42       A.   In 1999 I think I used the word "Iraqi transport

        43       company" because I still - and I've checked my records and

        44       I've only had a week to do so and I have not been through

        45       everything that I've had or have - I believe that at that

        46       time that reference to that was because the contract was

        47       with Iraq for transportation of goods within Iraq, and I
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         1       have no other knowledge as to who was actually performing

         2       it.  But, as I said, that's back in 1999.  Today I can see

         3       clearly that that's the way it's read.

         4

         5       Q.   On 12 October 1999 there's only one way to read this

         6       email, Mr Owen, I suggest to you, and that is that it was

         7       your belief, or you were operating upon the basis, that

         8       this money had to be paid to some form of an Iraqi entity.

         9       Would you agree with that?

        10

        11       MR ABBOTT:   I object to that.  That's not what he's said.

        12

        13       MR AGIUS:   I know it's not what he's said.

        14

        15       THE COMMISSIONER:   The next sentence makes it plain beyond

        16       argument, doesn't it:

        17

        18            Despite the problems of USD payments to

        19            Iranian companies...

        20

        21       THE WITNESS:   That's different.  We're talking Iraq.

        22       That's Iran.

        23

        24       MR ABBOTT:  That's Iranian companies.

        25

        26       MR AGIUS:   Q.   If you go to the last sentence of that

        27       paragraph, the point is made absolutely clear.  What you're

        28       doing in that paragraph, Mr Owen, is drawing a parallel

        29       between how the AWB gets around the US embargo that

        30       prevented cash payments to Iran by making payments in US

        31       dollars via their bankers in Europe rather than into any

        32       bank in Iran or through any bank in New York, and you're

        33       drawing a parallel between the way in which the AWB

        34       circumvents that problem with Iran and you're saying, in

        35       effect, "Well, we can use a similar method to make a

        36       US dollar payment to the Iraqi transport company via the

        37       Iraqi transport company's US dollar account in Jordan" -

        38       isn't that what you're saying in that paragraph?

        39       A.   There is a difference between the two.  The Iraq

        40       sanctions were UN sanctions.  The Iranian sanctions were

        41       OFAC sanctions, which applied to American companies only,

        42       it did not apply to AWB.

        43

        44       Q.   That difference is immaterial for the purpose of my

        45       question.  What I'm suggesting to you is that you are

        46       drawing a parallel between the way in which the AWB dealt

        47       with Iran and you are saying, "We can use a similar method
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         1       in dealing with the Iraqi transport company by paying it

         2       into their US dollar account in Jordan."   Isn't that what

         3       you're saying in that paragraph?

         4       A.   No, I believe that's incorrect.

         5

         6       Q.   How else can that paragraph be read then, Mr Owen?

         7       A.   Well, with my knowledge of payments and the difference

         8       between the UN sanctions and OFAC sanctions, which applied

         9       to US companies, it did not apply to AWB.  Therefore I

        10       believe that AWB had contracts with Iran in US dollars and

        11       was able to receive payments from Iran in US dollars, which

        12       would have occurred I think through our bank account with

        13       Bank of New York, and the Iraq sanctions were different and

        14       they applied - Australia was party to the UN sanctions, we

        15       were not party to any OFAC sanctions because we were an

        16       Australian company and therefore that did not apply in that

        17       case - with my knowledge, reading that there, the inference

        18       is, yes, just do it exactly the same.  But with my

        19       knowledge at the time I did not see that inference and --

        20

        21       THE COMMISSIONER:   Q.   What do the last two sentences of

        22       that paragraph mean, if they don't mean what Mr Agius is

        23       putting to you:

        24

        25            We would need to know the Banks name in

        26            Jordan and also where that bank conducts

        27            its USD account in USA.  On payment for

        28            each shipment, we arrange the USD payment

        29            to the Iraqi Transport company via ANZ thru

        30            their office's in Jordan.

        31

        32       A.   I believe this is in October and, again, in 1999 I did

        33       not know who was providing that service which AWB

        34       contracted to perform.

        35

        36       Q.   Maybe, but that's got nothing to do with the question

        37       I'm asking.

        38       A.   Going through this today, I can see how that inference

        39       is made.

        40

        41       MR AGIUS:   Q.   That's the only inference, isn't it -

        42       whether you go through it today, whether you go through it

        43       in October 1999 or October 2000 or 2001, 2002, if you went

        44       through this a week before the submission to the Volcker

        45       Inquiry, if you went through this at any time, that's the

        46       only inference that you could draw, isn't it, Mr Owen?

        47       A.   No, I don't believe so.
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         1

         2       Q.   What other inference - this is why I'm asking you the

         3       question.  We want your evidence about this.  This is your

         4       email.  What other inference could be drawn from that?

         5       A.   As I said, in October 1999 I did not know and I did

         6       not connect all the emails together, even though they'd

         7       been shown to me - I still did not know who was performing

         8       that and who the $12 had to be paid to.  I was aware that a

         9       portion of that would have to be sent to Iraq to pay for

        10       services costs, and the like, but in 1999, when I wrote

        11       that email, that was - that's not the inference I meant or

        12       that's not what I --

        13

        14       THE COMMISSIONER:   Q.   Mr Owen, let me tell you how I

        15       read this email.  It starts off by saying, "Why do we make

        16       life complicated for ourselves?  Can we open a bank account

        17       in Jordan?"  You set out the difficulties of doing that.

        18       You said, "We haven't got time to do that, so what can we

        19       do?  Well, we could pay it to the Iraqi company's US dollar

        20       account in Jordan; that's one thing we could do." Then you

        21       go on at the end of the email to say, "But why do that?

        22       Why not retain the US$12 per tonne here and then supply

        23       them with additional wheat?  Or why not pay it to the

        24       United Nations, which can add to the proceeds of the oil

        25       sales and they can use it to buy approved products."

        26       They're the solutions you come up with.

        27       A.   They're the options that I've thrown up.

        28

        29       Q.   Quite.  But the one option that you're presently being

        30       asked about is that in the second-last paragraph, and that

        31       is the option of paying the fee to the Iraqi trucking

        32       company's US dollar account in Jordan, that's one option,

        33       but then you come up with two others.

        34       A.   Well, I think I came up with those two others because

        35       I had the knowledge of the UN sanctions and therefore

        36       perhaps at that time I thought that maybe there was

        37       something going on and therefore --

        38

        39       Q.   Absolutely.  And the last two options are legal

        40       options, and the previous ones are indirectly options in

        41       breach of the United Nations sanctions, are they not?

        42       A.   Sorry, could you repeat the question?

        43

        44       Q.   The last two options - keep the $12 and provide that

        45       sum to them by way of a wheat equivalent, or,

        46       alternatively, pay the money to the United Nations so the

        47       Iraqis can buy more permitted goods - are options which are



            .1/3/06 (37)               3632     G F OWEN (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       not prohibited by the United Nations sanctions.  The one

         2       before - namely, paying an Iraqi trucking company

         3       indirectly by means of paying it into a US dollar account

         4       in Jordan - smacks of breach of the sanctions, doing

         5       indirectly what you cannot do directly.

         6

         7       MR ABBOTT:   Commissioner, I can't object to your question,

         8       but I --

         9

        10       THE COMMISSIONER:   Well, you can.

        11

        12       MR ABBOTT:   It's just that, Commissioner, in your question

        13       you're putting to my client the words "Iraqi transport

        14       company" not as a company wherever it may be situated that

        15       supplies transport in Iraq, but as an Iraqi transport

        16       company only; that is, a company from Iraq, not a company

        17       that provides services into Iraq.  So I have no objection

        18       to you, sir, putting the two alternatives, but you, with

        19       respect, have only put one of them.  This document can be

        20       read two ways.

        21

        22       THE COMMISSIONER:   Well, I note what you say, but I'll

        23       allow my question.

        24

        25       Q.   Is there any comment you want to make about that,

        26       Mr Owen?

        27       A.   Well, perhaps when I wrote that my verbiage and my

        28       grammar are incorrect, and reading it now, yes, that's the

        29       way that it may be taken.  Back then that was not my intent

        30       as far as I knew.

        31

        32       MR AGIUS:   Q.   In the last paragraph, Mr Owen, you

        33       suggest two methods of dealing with this problem and may I

        34       say, with respect to you, that you could not be criticised

        35       for suggesting those two methods.  They seem to be a legal

        36       and, dare I say, appropriate way of dealing with the

        37       problem.  They also betray a good understanding of the

        38       UN sanctions and the reason behind the UN sanctions; do you

        39       agree with that?

        40       A.   I believe - and I'm not quite sure of the year,

        41       because of what was happening in 1996 or 1997 - that I was

        42       given a copy of the UN Oil-for-Food sanctions and also some

        43       attachments or some cover documents that set out how the

        44       sanctions worked and how payment would flow under the

        45       UN sanctions, in that there had to be a delivery of goods

        46       that had to be inspected by the UN before payment could be

        47       made to any supplier.
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         1

         2            I was not sure and I was throwing up options to the

         3       marketing team who had sold wheat delivered all Iraqi

         4       governances that were options that I saw as - that could

         5       perhaps resolve the problem, which would allow the wheat to

         6       go into port, discharge, the UN issue a certificate and we

         7       get paid.  And throughout all my emails from June to

         8       October my main concern is I saw this as an operational

         9       problem that would then impact on my key area of

        10       responsibility, and that is getting paid, and therefore I

        11       was just throwing these as alternatives to the people who

        12       had the problem.

        13

        14       Q.   The other thing the last paragraph indicates, I

        15       suggest to you, Mr Owen, is that you had a belief that this

        16       US$12 was in fact payable to an Iraqi entity, and I suggest

        17       that to you because otherwise there was no reason for you

        18       to include the last paragraph on this page?

        19       A.   Is that ending with "under this program", or --

        20

        21       Q.   No, you say "Why not retain the USD12 per tonne and

        22       then supply them with additional wheat at no cost".  That

        23       would carry with it only one inference, that you were aware

        24       that the US$12 a tonne was to the account of the Iraqis?

        25       A.   I think I put those suggestions up because I did not

        26       know - I mean, at the time - who the money was going to and

        27       I was aware of the sanctions and I thought that those may

        28       be alternatives that could have been accepted and therefore

        29       we could get paid at the end of the day.  So --

        30

        31       Q.   What I suggest to you is that you either knew or

        32       believed that indeed it was planned that this money go to

        33       the Iraqis.

        34       A.   I believe that I may have had a suspicion that that

        35       may be the case, yes, and that's why I put up those

        36       alternative suggestions of ways of doing - making

        37       obligations that we had taken on board when we signed a

        38       contract that said delivered all Iraqi governances.

        39

        40       Q.   Can I bring you to an email from Mr Emons to

        41       Mr Officer, exhibit 242 - AWB.5056.0374.  You deal with

        42       this at paragraph 52 of your statement on page 14.  This

        43       email also exists with the barcode MAE.0002.0060.  Have you

        44       read that, Mr Owen?

        45       A.   Yes.

        46

        47       Q.   You say in your statement about this email,
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         1       at paragraph 52(b):

         2

         3            The reference to AWBL being "prevented from

         4            doing this direct to Iraq for obvious

         5            reasons" was, I understood, a reference to

         6            the fact that payment directly to Iraq

         7            would be frozen.

         8

         9       But you also understood, didn't you, Mr Owen, that a

        10       payment directly to Iraq would be a breach of the

        11       UN sanctions?

        12       A.   Could you repeat the question, please?

        13

        14       Q.   In your statement at paragraph 52(b) you say:

        15

        16            The reference to AWBL being "prevented from

        17            doing this direct to Iraq for obvious

        18            reasons" was, I understood, a reference to

        19            the fact that payment directly to Iraq

        20            would be frozen.

        21

        22       I'm suggesting to you that you also understood that payment

        23       directly to Iraq would be a breach of sanctions.

        24       A.   From my knowledge of the UN and 661, yes, correct.

        25

        26       Q.   If we go to exhibit 107, MAE.0002.0061, this is an

        27       email that Mr Emons sent to you on 20 October in which he

        28       in fact advises you of the arrangement that he has come to.

        29       He says:

        30

        31            I will arrange with the various shipowners

        32            to handle this --

        33

        34       that's refunding the trucking charges to Iraq --

        35

        36            on behalf of AWB Limited.

        37

        38       Mr Owen, there can be no doubt that by 20 October you were

        39       aware that these trucking charges were going to be paid to

        40       the Iraqis, can there?

        41       A.   I believe this is about 40 minutes after the original

        42       email from Mark to Nigel Officer, which was copied to

        43       myself, and in the email, the earlier email of 11.01, or

        44       thereabouts, that Mark Emons was also asking for his

        45       immediate manager, Nigel Officer, for approval to proceed

        46       to pay the $12 to the ship owners.

        47
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         1            I believe that I was responding - I believe I received

         2       that 11.01 and was preparing the response to that, and I

         3       think I responded sometime after 2 o'clock saying that I

         4       had a number of issues with payment to ship owners, I was

         5       pointing out what I perceived was the risk of paying ship

         6       owners, given the information and knowledge I had about

         7       Iraq and UN sanctions, and the like, and therefore I do not

         8       think I - I mean, it was my normal practice to read emails

         9       or open emails.  After I believe - this email I opened

        10       after 2 o'clock and I saw - read down there, of course, and

        11       it said "Subject:  Iraq", where it says "best means to

        12       arrange" "trucking charges", and I may not have read

        13       "refund" - which is in front of "trucking charges", but I

        14       may not have read that - and therefore I just had a cursory

        15       glance at it and I believe - I'm trying to recall something

        16       I did back five years ago, or so - and therefore I thought

        17       I've already dealt with that because I responded to Mark's

        18       earlier email to his immediate boss and therefore I may

        19       have read no further or not fully comprehensively read this

        20       email.

        21

        22       Q.   So you may not have read the words "Further to our

        23       discussion concerning the best means in which to arrange to

        24       refund the trucking charges to Iraq"; you may not have read

        25       those words?

        26       A.   I believe I probably had to read, because it said

        27       "Iraq", and therefore - in the subject matter - I didn't

        28       know what it was referring to, so I think I just glanced at

        29       "Further to our discussion concerning the best means in

        30       which to arrange" "the trucking charges", and therefore I

        31       read this after 2, I believe, I wish the system could tell

        32       me what time I opened it, but --

        33

        34       Q.   Regardless of when you read it on 20 October,

        35       regardless of when, there is no doubt that on that day, by

        36       the end of that day, you were aware that there was a

        37       proposal to refund the trucking charges to Iraq via the

        38       ship owners?

        39       A.   I believe I read this and, as I said, because I - when

        40       I read it, I don't know whether I picked up on "refund" or

        41       "charges".  I think I may have just picked up on "trucking

        42       charges" and therefore I deleted it.  I believe that I was

        43       already aware of the means - the suggestion had already

        44       been made to Mark Emons' manager about it and I'd already

        45       addressed that in my response to Mark at 2 whatever and

        46       this one I believe I may have opened after that and

        47       therefore I believe that there was no new information in
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         1       here that I was possibly not already aware of and I may

         2       have deleted it and not picked up on the inference, or, as

         3       I read it today, "refund trucking charges to Iraq".  So

         4       today reading it I'm reading it a lot differently or a lot

         5       more comprehensively than I did in October 1999.

         6

         7       Q.   But the words haven't changed meaning since October

         8       1999, have they?

         9       A.   But I may have - it mentions Iraq as the subject.

        10       Therefore I had to read the email, because I didn't know if

        11       it was another issue that Mark was forwarding to me for my

        12       comments, and therefore "Further to our discussion

        13       concerning the best means to arrange to refund the trucking

        14       charges" - I've already responded to Mark's email and

        15       therefore I didn't take in the importance of "refund Iraq",

        16       and reading that today it is clearly obvious that that's

        17       what was going to happen.

        18

        19       THE COMMISSIONER:   Q.   Except you hadn't responded - you

        20       didn't respond until two hours later.

        21       A.   Yes, but I don't believe I read this email until after

        22       I'd already sen the email to Mark at I believe it was

        23       2 o'clock - or 2.12 or 2.21.  So I don't - I mean, my

        24       normal practice is to - the system in AWB with their emails

        25       allows - you can set up the notes - there's a pop-up screen

        26       when there's an incoming email to you.  So you can then

        27       stop whatever you're doing and then go into your email and

        28       have a look and see what that email is about.  Whether that

        29       email then took priority over what you were doing, those

        30       sorts of things.  I to this day and then did not have that

        31       function with me, therefore I was working on Mark's email,

        32       or responding to Mark's email of 11.01 and therefore I did

        33       not - my normal practice of opening or going - because I

        34       didn't have a pop-up screen, I used to go back every

        35       quarter of an hour, half an hour, to see whether there were

        36       any emails in there.  Because I was concentrating on a

        37       response to Mark and that took me two hours, I believe that

        38       I did not access emails to see what incoming emails had

        39       occurred and therefore I finished off the email to Mark,

        40       dispatched it to Mark, and then had a look at whatever

        41       other emails were there, and I believe this is one of the

        42       emails that I may have viewed, and then just "Iraq" and

        43       picked up on trucking charges, and thought, "Okay, I've

        44       already answered Mark", and I didn't look at the times he

        45       sent it to me, I just believed that there was no new

        46       information, it talked about owners and all those sorts of

        47       things and putting it through shipping companies and I
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         1       believe that my reply to Mark at 2 whatever meant there was

         2       no new information here that I needed to address myself.

         3

         4       MR AGIUS:   Q.   Just before the break, Mr Owen, I'll take

         5       you to your reply, as you describe it, to the 11.01 email

         6       at 2.12pm that afternoon, exhibit 243, AWB.5056.0157.

         7       Would you agree with me, Mr Owen, that it's plain from that

         8       email that at the time you were writing it you were aware

         9       that the proposal was that this $12 a tonne would be paid

        10       to the Iraqis?

        11       A.   I think from earlier emails in October that, as I put

        12       up suggestions of paying the $12 back to the

        13       UN Oil-for-Food account with BNP or providing additional

        14       wheat at no cost, or lodging the funds in a bank account

        15       until sanctions were lifted, perhaps there may - that, yes,

        16       there was in my mind at the time are we doing something

        17       that perhaps we shouldn't have.

        18

        19       Q.   Bearing that in mind, Mr Owen - and it really doesn't

        20       matter whether you read the email of 11.41 for this

        21       purpose, or not - why didn't you go to somebody within AWB

        22       and say, "Look, there's a risk here that we're going to be

        23       breaching sanctions, we're going to be paying money to ship

        24       owners, there's a risk that we might lose money as well"?

        25       Why didn't you bring this to the attention of anybody else

        26       within AWB?

        27       A.   I think I saw it as an operational issue, and that's

        28       what I was being paid to look after.  Whilst it was not my

        29       direct area - it was not my problem, I was trying to help

        30       the marketers overcome their problem, but down the track it

        31       was going to become - it was a lot closer at this time than

        32       it was to June, the problem was going to come back to me

        33       and impact on my direct things, which was getting paid, I

        34       thought that I was empowered by management to resolve an

        35       operational issue.

        36

        37            I know over time that my immediate manager always said

        38       that I did more than I should, that I was perhaps helping

        39       people do things that were their problems, not my problems,

        40       and as a result of that I worked long hours.  And I

        41       perceived that if I at this stage gave it to him, he would

        42       say "This is their issue, not ours, trade finance's issue,

        43       and I've told you before you shouldn't get involved in

        44       these types of issues", but I don't know - I don't believe

        45       I took it to anybody because I saw it as an operational

        46       issue that I was - the risk I was looking at was slightly

        47       different than yours, I was looking at the risk of we
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         1       paying a shipping company, and I was concerned that the

         2       shipping company would go broke, that we were talking about

         3       perhaps - that we were making the payment.  Usually we paid

         4       shipping companies for our freight for the sea portion of

         5       the voyage within two or three days of bill of lading date

         6       and therefore, if we were paying it to the shipping

         7       companies, we were paying it in - within five days of the

         8       vessel leaving Australia and the payment of the fee in Iraq

         9       or to the trucking company for a service that was going to

        10       be performed was going to be done say 20, 25 days later,

        11       when the Iraq - when the vessels were arriving in Umm Qasr.

        12       So I saw it purely as an operational issue that I needed to

        13       resolve so it wouldn't impact on my chief area of

        14       responsibility, getting paid.

        15

        16       Q.   Even if you saw it only as an operational issue - and

        17       clearly you saw it as more than that, from these emails -

        18       even if it was only an operational issue, why didn't you

        19       bring it to somebody's attention on that basis alone?

        20       A.   I don't know why I did not.

        21

        22       Q.   There is an available inference that you deliberately

        23       didn't bring it to attention because you were aware that

        24       this deal just had to be done and it was simply a question

        25       of finding a mechanism for making the payment.

        26       A.   Could you repeat the question, please?

        27

        28       Q.   There is an available inference that the reason why

        29       you didn't bring this to attention was that you knew that

        30       this deal just had to be done and it was simply a question

        31       of finding a method to make the payment?

        32       A.   I believe that I didn't read it like that.  I was

        33       trying to help another department resolve an issue that

        34       they had and I don't know why, reading it today in a

        35       different light - why I didn't do that.  I can't explain

        36       that.

        37

        38       Q.   Accepting that you didn't bring it to anybody's

        39       attention at that time, why didn't you bring it to

        40       attention when the US Wheat Associates made their

        41       complaint, or later, when Project Rose was set up, or later

        42       when the AWB was considering a response to the Volcker

        43       Inquiry?

        44       A.   Until this Commission I don't believe I was aware of

        45       any complaint about that.

        46

        47       Q.   Were you aware of the US Wheat Associates' complaint
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         1       or allegations in early 2003?

         2       A.   I can't recall.  I don't know.

         3

         4       Q.   Were you aware that AWB had set up this inquiry where

         5       they'd spent money briefing outside lawyers and QCs to

         6       provide advice on whether or not they'd, broadly, acted in

         7       breach of sanctions?

         8       A.   I was aware - and I'm not quite sure of the thing,

         9       Project Rose, I think that was set up for the Volcker

        10       Inquiry, but it was some three or four years later.

        11

        12       Q.   Why didn't you go to somebody in Project Rose and say,

        13       "Listen, between June and October", and this problem had

        14       been going on for three months - "Between June and October

        15       of 1999, when this was set up, we debated all of this, I

        16       was against it"?

        17       A.   I don't know why.

        18

        19       Q.   Was it because you feared that any report to that

        20       effect by you would not be welcomed?

        21       A.   No, I think the relationship I had with my manager was

        22       open and frank and if I had concerns, and obviously at this

        23       time I didn't have any concerns, I could bring it to his

        24       attention and we could discuss it and he was always

        25       willing, if he agreed with my concerns, to take it --

        26

        27       Q.   But you did have concerns, Mr Owen.  You had real

        28       concerns, even on an operational basis, about this method

        29       of payment; isn't that right?

        30       A.   Yes, that's correct.

        31

        32       Q.   Is it the case that you did bring it to attention in

        33       1999?

        34       A.   I believe that Mark responded to this in reverse

        35       order.  I believe that I took two and a bit hours, or two

        36       hours, or maybe three hours.  I was of the habit of eating

        37       lunch at my desk.  I still have that habit of eating lunch

        38       at my desk, so sometimes I don't take a full lunch hour.

        39       So I worked on this for two, two and a half hours, and when

        40       he responded within, oh, well, slightly over an hour, in

        41       reverse order, I was upset at the manner of the response in

        42       that he - I thought it was - I was not happy with the

        43       manner in which the response came back at me, and I think

        44       that at that time I may have left my work area and gone to

        45       get a cup of tea because I was upset by the way that it was

        46       responded to.  I may have gone for a walk.

        47
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         1            This email was - Mark Emons is the equivalent of my

         2       manager - to Nigel Officer in response to his email to his

         3       manager asking for approval to proceed, and I was just - I

         4       believe that the only time from June right the way through

         5       until October, at this time, the only ones Nigel would have

         6       seen were the ones of 24, 25 June, which is talking about

         7       performance issues, I think, or of the like, was two and a

         8       half pages or three pages of stuff, and my understanding of

         9       that email of Mark's of 11am was seeking his immediate

        10       supervisor's authority to proceed, along those lines.  I

        11       was just responding in this fashion to - say to his

        12       immediate manager, which was Nigel, which was on the ELG,

        13       raising the risk that I perceived of transferring the

        14       payment of the fees to a third party, concerned that the

        15       payment may get frozen.  If it got frozen, then we may have

        16       to - if the payment was $2m, we'd have to make the

        17       payment - we'd have to pay the money again.  That was a

        18       direct loss to the farmers.  So my risks were different

        19       than the way you stated.

        20

        21       MR AGIUS:   Is that a convenient time?

        22

        23       THE COMMISSIONER:   Yes, I'll take a short adjournment.

        24

        25       SHORT ADJOURNMENT

        26

        27       MR AGIUS:   Q.   I was asking you whether you had brought

        28       this to anyone's attention, Mr Owen.  Can I take you to two

        29       emails that you sent within the same minute on 20 October

        30       1999.  I'm not sure which of the two you actually sent

        31       first, but the first I'll take you to is exhibit 110,

        32       AWB.5056.0162.  It's from you to Mr Emons at 4.38pm, where

        33       you say:

        34

        35            How can we manage somebody else doing a

        36            payment???????

        37

        38       The next is exhibit 398, also at 4.38pm, AWB.0293.0224,

        39       where you forward to Mr Aucher some but not all of the

        40       previous emails from that day.  Given the dissatisfaction

        41       that you felt about the way Mr Emons was responding and

        42       that he hadn't considered, in your mind, your suggestions

        43       for a sufficiently long time or seriously enough, surely

        44       you went to Mr Aucher and spoke to him about it?

        45       A.   I think I forwarded the email - I was not aware until

        46       today that it was only Mark's response.  It would appear,

        47       if we could go down - I don't know whether there's any more
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         1       to that after the "1".

         2

         3       Q.   Could we go to 0225.  That's the next page.

         4       A.   Is there any more?

         5

         6       Q.   No, that's it.  So when we have opened the electronic

         7       copy that we have of these emails, Mr Owen, we've opened

         8       the email at 4.38 and the attachments are the two emails

         9       that you've seen.  You sent two emails to Mr Aucher at

        10       4.38pm on that day, one from Mr Emons and one from

        11       Mr Watson, both on this same point of the Iraq trucking

        12       fee, both marked "Private and Confidential".  Surely you

        13       wen around to Mr Aucher, either on that day or the next

        14       day, and discussed this whole matter with him?

        15       A.   Normally when I was forwarding emails to other people

        16       I wouldn't have changed the subject matter.  Therefore I

        17       was not - one of those emails I have not seen - well, I

        18       have not seen in my preparation for this inquiry, so I've

        19       not addressed that, and I do not know why I forwarded that

        20       one.  This one here, I think I was annoyed and I just

        21       forwarded it to Terry because when I may have been walking

        22       around the block and there's a time difference between when

        23       it was replied to me and when I forwarded it to Terry, I

        24       perhaps looked at it and said that - I've just questioned a

        25       recommendation of a more senior manager to me to a person

        26       on the exec and they may raise this issue with my immediate

        27       supervisor, so I forwarded it to him for his information,

        28       and I believe at the time that was the only reason I was

        29       forwarding it to him.

        30

        31       Q.   Didn't you follow it up with a discussion?

        32       A.   I may have.  I may have said, "Look, I'm not happy

        33       with the way Mark's responded.  I'm forwarding you" - I

        34       thought it was a flippant response.  I took two, three

        35       hours to provide my email to him.  He's taken a little over

        36       an hour.  I thought some of those recommendations had some

        37       valid points and there were risks, and I just thought that

        38       they may complain to Terry that I was questioning their

        39       authorities.  I may have gone and spoken to him.  I don't -

        40       I can't remember if I did or if I didn't.  We sat in close

        41       proximity, so I'm not sure if I spoke to him.

        42

        43       Q.   I want to take you to another subject matter, which is

        44       the matter to do with Tigris Petroleum.

        45       A.   Yes.

        46

        47       Q.   Can we bring up exhibit 316, AWB.0202.0077.  This is a
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         1       memorandum that is addressed to you and others of 26 August

         2       2003.  Now, you refer to this in your statement.  I want to

         3       show you another version of this memorandum, which is 0072.

         4       This one is addressed only to you, with a copy to

         5       Mr Aucher.  It's dated the same date.  Did you receive this

         6       memo?

         7       A.   From my file that I kept on this matter, the

         8       memorandum that I supplied with my statement is the one

         9       that I had on my file.  I do not believe that I received

        10       this memorandum.

        11

        12       Q.   Did Mr Whitwell discuss this memorandum with you

        13       before he sent it to you?

        14       A.   He rang me on 25 August, he mentioned that there was

        15       an amount included in a contract, and I think the contract

        16       numbers were 1670 and 1680, and I think the amount was

        17       $7.875 per tonne and I said I could not deal with - he

        18       asked me - sorry, he asked me to set aside that amount in

        19       the accounts that should be separated from the pool revenue

        20       that was distributed to growers.  And in that phone call I

        21       said I couldn't handle it like that, I needed a memorandum,

        22       and my file does not show this email - sorry, memorandum,

        23       it shows the memorandum as per my exhibits.

        24

        25       Q.   Did he discuss with you the form of a memorandum that

        26       he was going to send to you?

        27       A.   I don't recall that, but he may have, but I'm not

        28       sure.  I only know that I said I cannot segregate an amount

        29       of $7.875 and put it on a deposit as he was asking and

        30       setting aside for the company in the memorandum that I got,

        31       and I don't recall whether he mentioned that.  But he may

        32       have.  I don't know.

        33

        34       Q.   If we look at the document that's on the screen,

        35       which is 0072, you'll see that the subject is "BHP/Tigris

        36       Petroleum", and then the name of a vessel, and then

        37       "Jan 1996".  There's no reference to a commission.

        38       A.   That's correct - in the subject matter?

        39

        40       Q.   Whereas the document on your file has "Tigris

        41       Petroleum Commission " as the subject matter.

        42       A.   Yes.

        43

        44       Q.   When Mr Whitwell spoke to you on 25 August 2003, did

        45       he speak about this as a commission?

        46       A.   I can't recall whether we spoke about what it was or

        47       how it was to be recorded.  I just know that he asked me to
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         1       set aside an amount and I think I just said I cannot action

         2       that request on a verbal telephone discussion, I need

         3       something in writing, I believe, and the next day the one

         4       that I've got on my file - I got that copy.  And that's the

         5       copy that I produced from my file in regards to Tigris

         6       Petroleum.

         7

         8       MR AGIUS:   Mr Commissioner, there are just a few documents

         9       that I wish to tender.

        10

        11       THE COMMISSIONER:   Yes.

        12

        13       MR AGIUS:   AWB.0247.0189 and the attached schedule of

        14       0190.  This is a memo from Mr Owen to Mr Edmonds-Wilson and

        15       the ME Desk, Global Sales & Marketing, simply annexing a

        16       spreadsheet.

        17

        18       EXHIBIT #462 MEMO FROM MR OWEN TO MR EDMONDS-WILSON AND

        19       THE ME DESK, GLOBAL SALES & MARKETING, DATED 10/9/2003

        20       BARCODED AWB.0247.0189-1090

        21

        22       MR AGIUS:   It's dated 10 September.  There's a similar

        23       document with a similar annexure dated 16 September 2003 at

        24       AWB.0247.0185.  Can I add that to the exhibit?

        25

        26       THE COMMISSIONER:   Yes.

        27

        28       EXHIBIT #462 ADDITION OF MEMO FROM MR OWEN TO

        29       MR EDMONDS-WILSON AND THE ME DESK, GLOBAL SALES &

        30       MARKETING, DATED 16/9/2003, BARCODED AWB.0247.0185

        31

        32       MR AGIUS:   And a similar one dated 22 September 2003,

        33       AWB.0247.0182, also annexing a schedule.  Can I add that to

        34       the exhibit.

        35

        36       THE COMMISSIONER:   Yes.

        37

        38       EXHIBIT #462 ADDITION OF MEMO FROM MR OWEN TO

        39       MR EDMONDS-WILSON AND THE ME DESK, GLOBAL SALES &

        40       MARKETING, DATED 22/9/2003, BARCODED AWB.0247.0182

        41

        42       MR AGIUS:   There's one dated 21 October 2003,

        43       AWB.0247.0179, together with a schedule.  Can I add that to

        44       the exhibit?

        45

        46       THE COMMISSIONER:   Yes.

        47
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         1       EXHIBIT #462 ADDITION OF MEMO FROM MR OWEN TO

         2       MR EDMONDS-WILSON AND THE ME DESK, GLOBAL SALES &

         3       MARKETING, DATED 21/10/2003, BARCODED AWB.0247.0179

         4

         5       MR AGIUS:   There's one dated 21 November 2003,

         6       AWB.0247.0176, together with a schedule.  Can I add that to

         7       the exhibit?

         8

         9       THE COMMISSIONER:   Yes.

        10

        11       EXHIBIT #462 ADDITION OF MEMO FROM MR OWEN TO

        12       MR EDMONDS-WILSON AND THE ME DESK, GLOBAL SALES &

        13       MARKETING, DATED 21/11/2003, BARCODED AWB.0247.0176

        14

        15       MR AGIUS:   There is an email train which annexes a

        16       schedule relating to commissions held on behalf of Tigris

        17       Petroleum, AWB.0245.0264 through to and inclusive of 0266.

        18       I tender those documents.

        19

        20       EXHIBIT #463 EMAIL TRAIN WHICH ANNEXES A SCHEDULE

        21       RELATING TO COMMISSIONS HELD ON BEHALF OF TIGRIS PETROLEUM,

        22       BARCODED AWB.0245.0264-0266

        23

        24       MR AGIUS:   That completes my examination of Mr Owen.

        25

        26       THE COMMISSIONER:   Mr Abbott?

        27

        28       <EXAMINATION BY MR ABBOTT:

        29

        30       MR ABBOTT:   Q.   Mr Owen, you were asked a number of

        31       questions about the series of emails in 1999 by my learned

        32       friend Mr Agius.  Would you turn to the emails, or one of

        33       the emails that you received.  You'll see the emails are

        34       set out behind tabs 40 and following in your statement.  In

        35       particular, in relation to the email behind tab 48 you have

        36       from time to time in your correspondence referred to an

        37       Iraqi trucking company.  Do you remember using that phrase?

        38       A.   No, that was the phrase - not my phrase, I believe.

        39

        40       Q.   Where did you get it from?

        41       A.   I believe I got it from earlier emails that were

        42       addressed to me, and it just flowed through the documents,

        43       and as it was put to me, I then put it back as an Iraqi

        44       trucking fee, because it was described to me in that way.

        45

        46       Q.   I don't want to deal with the emails one by one, but

        47       throughout this series of emails to which you've been taken
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         1       this morning, and therefore throughout 1999, did you have

         2       any appreciation of whether the company that was apparently

         3       going to be doing the work of supplying the trucks to truck

         4       the wheat from Umm Qasr to the governates would be, first

         5       of all, a company that was situated in Iraq?

         6       A.   I believe --

         7

         8       Q.   As distinct from anywhere else, that is?

         9       A.   Well, the service had to be supplied in Iraq, so I

        10       assumed that they were in Iraq.

        11

        12       Q.   That they had some presence in Iraq?

        13       A.   Well, you can't provide a service in a country if you

        14       don't have any presence, so yes.

        15

        16       Q.   Did you have any appreciation as to where the head

        17       office of such a company might be?

        18       A.   No.

        19

        20       Q.   You suggested in one of the answers that the company

        21       could have been in Turkey or Jordan or anywhere.  Was that

        22       your belief throughout 1999?

        23       A.   Yes.

        24

        25       Q.   When you used the phrase "Iraqi trucking company", or

        26       words to that effect, were you talking about a company

        27       whose identity and principal place of business you had some

        28       idea of, or had no idea of?

        29       A.   I believe I had no idea - I didn't know who it was,

        30       where they were situated.  I just knew that it was - the

        31       service and the performance of that service, delivery of

        32       the wheat, was within Iraq, so they must have had some

        33       presence there.

        34

        35       Q.   When you talk about the payment of Iraqi trucking

        36       fees, or fees for trucking in Iraq, did you have any idea

        37       of how much of the fee of $12 per tonne would in fact end

        38       up being paid to, for example, the drivers in Iraq?

        39       A.   No.

        40

        41       Q.   And therefore how much would be retained by the head

        42       office of the company that was supplying the service,

        43       wherever that head office was situated?

        44       A.   I didn't know what the splits were, whether $6 was

        45       their profit and $6 was the cost of doing business in Iraq

        46       at the time.

        47



            .1/3/06 (37)               3646     G F OWEN (Mr Abbott)

                            Transcript produced by ComputerReporters

�









         1       Q.   But obviously it's obvious from your evidence that you

         2       thought, because someone had to be paying for the trucking

         3       from Umm Qasr to the governates, there would be some

         4       portion of that fund that eventually ended up in Iraq?

         5       A.   Yes.

         6

         7       Q.   It has been suggested, but not by my learned friend

         8       Mr Agius, to you that some people in AWB realised or knew

         9       or suspected that the fee that was paid, or was intended to

        10       be paid, for Iraqi trucking was in fact in whole or in part

        11       a kickback.  Did you have any idea or suspicion that that

        12       was so?

        13       A.   In 1999 I thought it was a genuine trucking fee that

        14       had to be paid and we had a contract, we had an obligation

        15       to provide that service, it was an add-on to the contract.

        16

        17       Q.   In the course of providing the information that you

        18       provided in that series of emails, did you believe that you

        19       were doing anything illegal or improper?

        20       A.   No.

        21

        22       Q.   It I think was in part suggested by the Commissioner

        23       that one could draw a distinction in one of the emails, and

        24       that's behind tab 48 of your statement - it's the email of

        25       12 October --

        26

        27       THE COMMISSIONER:   Exhibit 10.

        28

        29       MR ABBOTT:   Q.   -- 1999, where you spoke in the last

        30       paragraph of retaining the $12 a tonne and supplying

        31       additional wheat at no cost.  Do you remember the questions

        32       you were asked about that paragraph and the one that

        33       precedes it?  You were asked some questions on the basis

        34       that in the last paragraph about retaining it were two

        35       legal methods, the inference perhaps being that the

        36       suggestions you were making in the body of that document

        37       before then were potentially illegal methods.  Did you see

        38       them as that?

        39       A.   No, I didn't know where the trucking company was

        40       domiciled; I just saw it as a service to be performed in

        41       Iraq and that some portion of that would eventually have to

        42       go there to pay the cost, and the last paragraph was if

        43       that was not the case, then we shouldn't proceed along

        44       those lines and these were alternatives that should be

        45       proceeded with.  I did not intend anything illegal.

        46

        47       Q.   So you weren't passing judgment on the legality or
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         1       illegality; you were proceeding on the basis that it was

         2       always a legal process that you were advocating?

         3       A.   Well, I thought it was an operational aspect and, yes,

         4       that the payment of the - whatever portion had to go into

         5       Iraq was legal and had UN approval.

         6

         7       Q.   Did you actually see the physical contracts that this

         8       series of emails in the latter half of 1999 related to in

         9       1999?

        10       A.   I don't believe so.

        11

        12       THE COMMISSIONER:   Mr Abbott, the problem with all this is

        13       the last paragraph, which makes plain that there will be no

        14       payments at all in those two situations.

        15

        16       MR ABBOTT:   Sorry, Commissioner, I didn't hear you.

        17

        18       THE COMMISSIONER:   The last paragraph of exhibit 10

        19       suggests two alternatives, which Mr Agius said may not

        20       breach any sanctions.

        21

        22       MR ABBOTT:   Yes.

        23

        24       THE COMMISSIONER:   They also involved not making any

        25       trucking payments.

        26

        27       MR ABBOTT:   That's so, but, as this witness has said, he

        28       regarded it as an operational matter.  The contract, as we

        29       know, or as he was told, provided for trucking payments to

        30       be made.  It's not suggested, and hasn't been suggested,

        31       and I hope it's not suggested by you, Commissioner, that he

        32       appreciated trucking payments were a front for something

        33       else.

        34

        35       THE COMMISSIONER:   What does the last paragraph mean?

        36

        37       MR ABBOTT:   The last paragraph means that, because of the

        38       difficulties of making payment for trucking fees, whichever

        39       company is to be the recipient of them, is it possible to

        40       excise or renegotiate.

        41

        42       THE COMMISSIONER:   Let me just put it to you this way:  on

        43       the one hand we have the witness's evidence that he thought

        44       that there were some moneys which had to be paid for the

        45       provision of the trucking service because the trucking

        46       service had to be provided to distribute the wheat.  That's

        47       one view.  The other view is the last two paragraphs say
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         1       "we're not going to pay any money at all".

         2

         3       MR ABBOTT:   I don't read them as paying no money at all,

         4       but another operational way in which the contents of a

         5       contract which he hasn't seen can be honoured.

         6

         7       THE COMMISSIONER:   Anyway, that's a matter that can be

         8       addressed later on.

         9

        10       MR ABBOTT:   Q.   It was put to you that one or more of

        11       these emails might support the inference that the deal had

        12       to be done in the latter half of 1999 at any cost and that

        13       you had to find a way of making these payments; do you

        14       remember that passage of examination from Mr Agius?

        15       A.   Yes.

        16

        17       Q.   You've told us that you were making suggestions, as

        18       you saw it, in one part to help chartering and, in the

        19       other part, to head off what might potentially be a problem

        20       because you would end up being the person who would

        21       physically have to make the arrangements for the payments;

        22       is that correct?

        23       A.   My area doesn't make the payment --

        24

        25       Q.   Sorry, not make the payments but set up the mechanism?

        26       A.   I don't - sorry --

        27

        28       Q.   And did you proffer the suggestions that you did

        29       proffer in this series of emails because the deal had to be

        30       done at any cost; is that your perception of this

        31       situation?

        32       A.   No, my assessment was it's an operational issue and we

        33       were trying to resolve a problem which may cause problems

        34       in contract default or we wouldn't get paid for the wheat

        35       we were going to deliver into Iraq.

        36

        37       Q.   I want to ask you some questions about some evidence

        38       that's been given.  You've in part discussed this in the

        39       additions to your statement in the letter that was put to

        40       you and forms part of your statement.  You're aware, are

        41       you not, that Mr Emons has made a statement and given some

        42       evidence?

        43       A.   I've read Mr Emons' --

        44

        45       Q.   In his statement, which is WST.0006.0005, paragraph

        46       32 - I wonder if that could be brought up - he says that he

        47       recalls having some discussions with you about the
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         1       mechanism for making the payments.  I think you've agreed

         2       that he did have discussions with you about the mechanism

         3       for making payments?

         4       A.   Yes, sir.

         5

         6       Q.   In Mr Emons' evidence, however - I'm referring to his

         7       evidence at pages 1886 and 1887 - he refers to discussing

         8       it - and "it", by reference to the previous passages in the

         9       transcript, is an obviously illegal deal for paying

        10       kickbacks to the Iraqis - with you.  Did he ever have any

        11       discussion with you - I don't ask that you read this

        12       transcript - about a system of payments to make kickbacks

        13       to the Iraqis?

        14       A.   No, I always believed it was a genuine payment for a

        15       trucking fee.

        16

        17       Q.   Mr Officer in his statement at paragraph 24 apparently

        18       supports Mr Emons to some extent - how far is not clear -

        19       but insofar as Mr Officer may be taken to be saying that

        20       you were complicit in and had knowledge of a scheme of

        21       payments which involved the payment of kickbacks to the

        22       Iraqis, what do you say about that?

        23       A.   I did not read Mr Officer's transcript, but I was not

        24       involved in illicit payments or kickbacks to the Iraqi

        25       regime.  I was trying to resolve what I saw as an

        26       operational issue of their making.

        27

        28       Q.   At page 3400 of the transcript - I do ask that this be

        29       brought up - if you look at the last half of this page,

        30       beginning just below where the Commissioner says "Yes",

        31       Mr Condon put to Mr Watson --

        32       A.   Sorry, where is it?

        33

        34       Q.   If we could just scroll down the page a little bit,

        35       Mr Condon puts:

        36

        37            MR CONDON:   Q.   Mr Watson, I want to

        38            understand at the outset what the thrust of

        39            your evidence is.  Can I put these

        40            propositions to you and ask you to agree or

        41            disagree or comment upon them at this

        42            juncture.  Is it your position that you

        43            knew that the trucking fee was going to be

        44            received in some form or another by an

        45            Iraqi organisation?

        46            A.   Yes.

        47
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         1       I think you deny that you knew that?

         2       A.   I did not know that, that's correct.

         3

         4       THE COMMISSIONER:   I thought his evidence was that he did

         5       not know one way or the other.

         6

         7       MR ABBOTT:   Yes, he did not know what was happening.

         8

         9       THE COMMISSIONER:   He didn't know whether the company that

        10       was doing the trucking was an Iraqi company or some other

        11       company.

        12

        13       MR ABBOTT:   That's right.

        14

        15       THE WITNESS:   That's right.

        16

        17       MR ABBOTT:   Q.   You'll see at the foot of the page this

        18       question is put to Mr Watson:

        19

        20            Is it your position that you were included

        21            in what you have termed, I believe, a core

        22            strategy team to work out a way to make

        23            payments for inland trucking to the IGB?

        24

        25       That is, to the Iraqi Grain Board.  He says, "Yes".  Over

        26       the page he identifies you as a member of a core strategy

        27       team.  Did you ever regard yourself as being a member of

        28       such a team?

        29       A.   No, never.

        30

        31       Q.   At page 3407 the evidence is open to the inference

        32       that Mr Watson is alleging that you were a member of a

        33       group which took part in discussions about the method of

        34       payment but knowing that the payments were not for trucking

        35       fees but for kickbacks.  What do you say about Mr Watson's

        36       allegation?

        37       A.   Well, that's totally incorrect.

        38

        39       MR ABBOTT:   I have no further questions.

        40

        41       THE COMMISSIONER:   Mr Judd?

        42

        43       MR JUDD:   I'll ask just a couple of questions, sir.

        44

        45

        46

        47
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         1       <EXAMINATION BY MR JUDD:

         2

         3       MR JUDD:   Q.   Mr Owen, it was your responsibility, I

         4       think, as you've explained it, to collect money for AWB, or

         5       collect debts?

         6       A.   Yes.

         7

         8       Q.   For the most part I suggest those debts that were

         9       being collected were payments for the sale of wheat?

        10       A.   Correct.

        11

        12       Q.   Was it necessary for you, in the course of collecting

        13       those debts, to have available to you the wheat contracts?

        14       A.   We relied on the system, and the critical thing to us

        15       was letters of credit, which weren't in any system, they

        16       were hard copies, and the responsibility for checking the

        17       letters of credit against the contracts was not our area of

        18       responsibility.

        19

        20       Q.   You had available, did you, the letters of credit?

        21       A.   Yes.

        22

        23       Q.   But you're saying you didn't have available the

        24       contracts?

        25       A.   Not on a regular basis that I can recall.

        26

        27       Q.   Are you aware of contracts that were entered into in

        28       mid-1999, a number of contracts, that included as an

        29       express term a reference to an amount, $12, as discharge

        30       fees - are you aware of those contracts?

        31       A.   I don't recall seeing that.  Usually contracts that I

        32       have seen make no break-up of how the price is determined.

        33       The contracts usually say "FOB", a price, "C&F", a price,

        34       "CIF", a price, so there is no - in those contracts, to my

        35       knowledge, there is no breakdown of what the wheat FOB

        36       price, what the freight portion is, what the insurance

        37       portion is, so how it is broken down.

        38

        39       Q.   Are you saying, even as of today, you're not aware of

        40       any contracts going back to 1999, wheat contracts with

        41       Iraq, which included as a term a reference to a US$12

        42       amount to be paid as a discharge fee?

        43       A.   I believe I was only aware of the tender - the $12 in

        44       the tender.  I don't recall seeing any contracts that broke

        45       down how the end price was determined.

        46

        47       Q.   That's even as of today?
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         1       A.   I haven't gone and sought those contracts now or since

         2       the Cole inquiry.

         3

         4       THE COMMISSIONER:   Does anybody else wish to ask any

         5       questions?  Is there anything arising, Mr Abbott?

         6

         7       MR ABBOTT:   No.

         8

         9       MR AGIUS:   Can I indicate just for the record that my

        10       understanding is the letters of credit were amended to

        11       remove any reference to the trucking fee or to a trucking

        12       term.  So if Mr Owen did only see the letters of credit,

        13       then he wouldn't have seen such a term.

        14

        15       THE COMMISSIONER:   Yes.

        16

        17       MR JUDD:   I wasn't suggesting he had seen them, sir.

        18

        19       MR AGIUS:   No, I'm just keeping us on course.

        20       Mr Commissioner, there is a very faint, although I expect

        21       almost non-existent, risk that we might require Mr Owen

        22       back, but I'm not in a position to ask him to be released

        23       from his notice.

        24

        25       THE COMMISSIONER:   Very well.

        26

        27       Q.   Mr Owen, that concludes your examination today.  It's

        28       unlikely you'll be required further, but I can't formally

        29       release you.  If you are further required, that will be by

        30       arrangement with Mr Abbott.

        31       A.   Thank you.

        32

        33       <THE WITNESS WITHDREW

        34

        35       MR AGIUS:   Mr Condon will take the next witness,

        36       Commissioner.

        37

        38       MR CONDON:   The next witness, Mr Commissioner, is

        39       Mr Sheridan.

        40

        41       MR CROUCHER:   Q.   I seek authorisation to appear for

        42       Mr Sheridan, who is coming into the witness box now.

        43

        44       THE COMMISSIONER:   Yes, that leave is granted on the usual

        45       terms.

        46

        47
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         1       <STEPHEN FRANCIS SHERIDAN, sworn:            [12.44am]

         2

         3       <EXAMINATION BY MR CONDON:

         4

         5       MR CONDON:   Q.   Mr Sheridan, could you state, please,

         6       your full name?

         7       A.   Stephen Francis Sheridan.

         8

         9       Q.   Are you still an employee of AWB Limited?

        10       A.   Correct.

        11

        12       Q.   Mr Sheridan, I don't say this at all critically, but

        13       we don't have a statement from you.  I need to understand a

        14       bit more about your background with the AWB.

        15       A.   Yes.

        16

        17       Q.   When did you start there?

        18       A.   In 1990.

        19

        20       Q.   In what capacity?

        21       A.   I think the position was quality officer.

        22

        23       Q.   Can you give the Commissioner, please, some

        24       understanding of your employment history after that?

        25       A.   This will be approximate dates, but --

        26

        27       Q.   The approximate dates are fine.

        28       A.   Effectively a quality and regional services officer

        29       from 1990 through to I think around 1993, where I became a

        30       stocks officer, and then from 1993 to 1995 held that

        31       position.  During 1995 I took 12 months off travelling.

        32       Then, on return to Australia, I was offered a position in

        33       Melbourne as an analyst in what is now called the export

        34       position management division of AWB.

        35

        36            In I think it was 1998 or 1999 I took on the position

        37       of domestic pool merchant, which trades grain domestically

        38       for the national pool.  In 2000 I was given the position of

        39       performance manager, and in 2003 regulatory manager, which

        40       is my current position.

        41

        42       Q.   Going back to your position in the export position

        43       management, did you have any dealings with Iraq, or the

        44       Iraqi market?

        45       A.   Only in so much as that position was organising the

        46       allocation of grain to various markets, so what we would

        47       call is whether we were long or short grain and to which
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         1       market grain would go.  But I don't think it's relevant

         2       with respect to this inquiry.

         3

         4       Q.   You said in 2000 you were given the position of

         5       performance manager.

         6       A.   Correct.

         7

         8       Q.   What duties did that position entail?

         9       A.   I had two core functions.  One was effectively the

        10       development of benchmarks within AWB, to monitor the

        11       performance of the national pool.  The second after that

        12       function was to liaise with the Wheat Export Authority.

        13

        14       Q.   In 2003 you became the regulatory manager.

        15       A.   Correct.

        16

        17       Q.   What are the functions of that particular office?

        18       A.   Essentially it was more that the functions of the

        19       performance manager were growing too large for one group to

        20       do both the performance monitoring aspects and the liaison

        21       with the Wheat Export Authority, and the fact that we were

        22       then moving into a review referred to as the 2004 review by

        23       a government panel, so that section was effectively split

        24       in half and I was given the functions relating to the Wheat

        25       Export Authority.

        26

        27       Q.   Am I right in thinking that, since about 2000, you've

        28       had dealings with the Wheat Export Authority?

        29       A.   Correct.

        30

        31       Q.   And in about 2003 those functions changed to the

        32       extent that your pool activities were shed and they were

        33       taken over by somebody else?

        34       A.   The performance monitoring activities were shed, yes.

        35

        36       Q.   From 2000 - and I'm interested in your role as the

        37       appointed liaison with the Wheat Export Authority - who did

        38       you report to within the AWB structure?

        39       A.   Originally it would have been Peter Geary and then I

        40       think, when Peter Geary changed positions, it was Sarah

        41       Scales.  So I'm not sure what year that occurred.  It may

        42       have been 2002 or 2003.

        43

        44       Q.   The Commission has received some electronic diaries

        45       which you have maintained, but in the course of your work

        46       liaising with the Wheat Export Authority, did you keep any

        47       other form of records?
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         1       A.   Yes, I kept a series of notebooks which - well,

         2       hopefully - have been made available, quite a large number

         3       of notebooks.  There's also just general electronic

         4       information available on our systems which I believe AWB

         5       are doing searches for.

         6

         7       Q.   You understand that AWB is still doing searches for

         8       those last category of records?

         9       A.   I'm not sure if they've completed those or not.  I'd

        10       assumed they'd been completed.

        11

        12       MR JUDD:   Commissioner, perhaps I can inform the

        13       Commission that, given that this witness was a recently

        14       identified witness here, the searches have been undertaken

        15       at the AWB and a body of material came up today which is

        16       being reviewed.  We hope to supply it just as quickly as

        17       possible and we're doing the best we can.  There are

        18       notebooks and emails.

        19

        20       THE COMMISSIONER:   Is the material voluminous?

        21

        22       MR JUDD:   There's quite a volume.  We realistically doubt

        23       that a lot of it will be relevant to the issues that we

        24       understand are being examined, so we're trying to focus

        25       attention on those matters that address communications with

        26       the WEA and the like.  But we're still trying to complete

        27       Mr Fuller's material as well.  As I say, we're doing the

        28       best we can.  We'll keep counsel assisting informed.

        29

        30       THE COMMISSIONER:   Yes, Mr Condon.

        31

        32       MR CONDON:   Q.   Can I turn to your understanding of the

        33       function of the Wheat Export Authority.  I just want to

        34       know what you believed that authority's function was.  Did

        35       you think it was a statutory authority representing the

        36       Commonwealth to some extent?

        37       A.   I understood it was a statutory authority.  My

        38       understanding of their function as they publish it in their

        39       own material was twofold, one to monitor the performance of

        40       AWB International in delivering benefits to growers, in

        41       which they seek a lot of material from AWB International;

        42       and the second function was predominantly focused on

        43       assessing export permit applications to export

        44       predominantly wheat in containers, but also bulk wheat

        45       applications, which are far fewer.

        46

        47       Q.   Under the legislation the authority could direct the
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         1       production of documents and information?

         2       A.   Correct, from about 2003 that became the case.

         3

         4       Q.   But in addition you spoke, can I suggest, regularly

         5       with the Wheat Export Authority on a more informal basis;

         6       is that correct?

         7       A.   Correct.

         8

         9       Q.   I want to know this in broad terms:  if the authority

        10       was going to ask a question about, say, Iraq, to whom would

        11       you turn to obtain the information?

        12       A.   If it was a general request about Iraq, naturally,

        13       we'd turn to international sales and marketing, the

        14       relevant account manager.

        15

        16       Q.   Would it be the account manager or anyone else within

        17       the team?

        18       A.   Predominantly it would be the account manager, their

        19       direct superior, and on occasions the pool manager as well.

        20       It depended upon the nature of the request.

        21

        22       Q.   Over the course of 2001 onwards, to the extent there

        23       were inquiries relating to Iraq, you would have spoken to

        24       Mr Emons; is that correct?

        25       A.   No, I don't recall having or really receiving many

        26       requests with respect to Iraq that would have required

        27       speaking to Mr Emons.

        28

        29       Q.   Well, to whom did you speak?

        30       A.   It would have predominantly been either Mr Long or

        31       Mr Whitwell or possibly Mr Hogan.

        32

        33       Q.   From 2004 did you have communications with Mr Cooper?

        34       A.   Yes.

        35

        36       Q.   Just sitting there now, would you turn your mind back

        37       to the inquiries you made of people within the

        38       organisation, and I'm just directing my questions to Iraq.

        39       Can you recall speaking to anyone else from time to time

        40       about Iraq and the sanctions regime?

        41       A.   Referring to Iraq and UN Oil-for-Food, we would have

        42       sought assistance with briefing material from those people

        43       mentioned - the likes of Jim Cooper and Peter Hargreaves,

        44       who was also working with Jim Cooper, I believe.

        45

        46       Q.   What, generally speaking, was the attitude you adopted

        47       when dealing with inquiries from the Wheat Export
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         1       Authority?  Did you try to be as open as possible, or did

         2       you try to adopt a fairly strict approach to the inquiries

         3       that were made?

         4       A.   When dealing with WEA?

         5

         6       Q.   Yes.

         7       A.   With WEA I think the relationship evolved over time.

         8       I'd like to think we had a very open relationship in more

         9       recent years, especially with my direct counterpart at the

        10       Wheat Export Authority.  So we would talk, as you say,

        11       quite openly and verbally with respect to issues, but we

        12       would also - or WEA would document information that they'd

        13       requested on various occasions so they would have, if you

        14       like, a running spreadsheet of requests.

        15

        16       Q.   Was it your approach, then, to be as forthcoming as

        17       you could when it came to an inquiry from the Wheat Export

        18       Authority?

        19       A.   I believe so, yes.

        20

        21       Q.   I've asked you some questions about the persons to

        22       whom you spoke.  Did you have access to documents as well

        23       for the purpose of discharging your duties?

        24       A.   Yes.

        25

        26       Q.   Can you tell the Commissioner what categories of

        27       documents they were?

        28       A.   Well, electronic access to information, whether that

        29       included data.  Also, too, I realise the market briefs has

        30       been raised as a subject.

        31

        32       Q.   Indeed.  Did you have access to the market briefs?

        33       A.   We had access to the market briefs and we assisted, or

        34       it was a function to coordinate the provision of market

        35       briefs to the Wheat Export Authority.

        36

        37       Q.   You keep saying "we".  I don't wish to be critical --

        38       A.   Sorry, my team, so --

        39

        40       Q.   Your team?

        41       A.   -- myself.

        42

        43       Q.   Were you head of the team?

        44       A.   Yes.

        45

        46       Q.   I've seen the name Annalisa Cattanach.  Does she

        47       report to you?



            .1/3/06 (37)               3658     S F SHERIDAN (Mr Condon)

                            Transcript produced by ComputerReporters

�









         1       A.   Correct.

         2

         3       Q.   Who else was within your team?

         4       A.   It did evolve over time, but Dougal Heath is the other

         5       current member.

         6

         7       Q.   Was it the procedure, if those persons had inquiries,

         8       say, about Iraq, that they would direct those inquiries

         9       through you to Mr Geary and Mr Long - in other words, you

        10       were the man who they approached to make those inquiries?

        11       A.   As a general rule, yes, yes.

        12

        13       Q.   Would you speak frequently with Mr Long or Mr Geary

        14       about these sorts of issues?

        15       A.   Not so much Mr Geary, but Mr Long or Mr Whitwell.

        16

        17       Q.   I apologise, that's my fault.  Mr Sheridan, you had

        18       access to the Iraqi brief documents.  How did you make use

        19       of the information on those documents?

        20       A.   Depending on the nature of the request from the Wheat

        21       Export Authority, the usual process, if I may, was that we

        22       would get a request for a series of market briefs, as we

        23       refer to them, and we would then pass that request along to

        24       the various account managers in the organisation.

        25

        26       Q.   Just pausing there, the request would come from the

        27       authority; is that right?

        28       A.   Yes, sorry, the request would come through from the

        29       Wheat Export Authority.  Often the request was prioritised.

        30       Usually because of the function of the authority to look at

        31       markets where they've received a permit application for,

        32       they would prioritise the market briefs that they would

        33       like to see.  We would get that list, distribute it to the

        34       various account managers, and then drafting of the briefs

        35       would commence.  Those briefs, once drafted, would then be

        36       effectively signed off - not literally signed off with a

        37       physical signature, but given the approval of the account

        38       manager, then given the approval of the national pool

        39       manager and returned to the Wheat Export Authority.

        40

        41       Q.   I say with no disrespect, if one looks at the Iraqi

        42       brief, there's a lot of information there --

        43       A.   Yes.

        44

        45       Q.   -- which might not strike one as being of much

        46       interest.  When one responded - I'm just speaking generally

        47       at the moment, and I'll take you to specific examples this
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         1       afternoon - to a request from the authority, would someone

         2       go through the brief, cut out in substance what was

         3       relevant and leave the balance there?  Was it a

         4       cut and paste job or copy and paste job?

         5       A.   As a general rule, it probably was a cut and paste

         6       job.  There are probably two points I should make here.

         7       The first is that there are two types of briefs that we

         8       would receive a request for.  One is a standard market

         9       brief that we would get a request for on a quarterly basis,

        10       and the other may be if we received a specific request for

        11       an update on current events in the market.  But the process

        12       was similar with respect to either, and there may have been

        13       a cut and paste process taken to sort of formulate the

        14       basis of the brief.

        15

        16       Q.   Can you assist by saying this:  how was that process

        17       undertaken?  Was it your responsibility to review the brief

        18       and cut and paste it, or copy and paste it, or was it

        19       someone else?  Tell me how it went.

        20       A.   Effectively for the quarterly market briefs my team,

        21       some of the members of my team, depending on who it was at

        22       the time, and at times we even had casual staff to assist

        23       us do this - it would be cut and paste into a standard

        24       pro forma format to provide to the account managers.  The

        25       reason for that was we had requests for upwards of

        26       30 briefs at a time that we were getting out for various

        27       markets.

        28

        29       THE COMMISSIONER:   Q.   Mr Sheridan, for the purposes of

        30       this inquiry, have you isolated all of the requests from

        31       the Wheat Export Authority to AWB since June 1999 in

        32       relation to the Iraq market?

        33       A.   I have tried to, Commissioner.  I've got a number of

        34       them.  I'm not sure if I've captured all of those.  I think

        35       it would be an appropriate question also for the Wheat

        36       Export Authority, because I'm just not sure if we can get

        37       it electronically.  But I couldn't identify a request for

        38       Iraq going back beyond - I think the year was 2002.

        39

        40       Q.   2002?

        41       A.   I believe so.

        42

        43       MR CONDON:   Q.   We'll come to that report specifically

        44       shortly, but if I can just ask two follow-up questions

        45       quickly.  You mentioned quarterly reports.

        46       A.   Correct.

        47
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         1       Q.   Did the AWB send quarterly reports for each of its

         2       customers or countries, or did the AWB nominate particular

         3       customers or countries which it wanted reports on?

         4       A.   No, it was those countries nominated by the Wheat

         5       Export Authority.

         6

         7       Q.   Going back to the process of paying those briefs, I

         8       want to know what role, in general terms, you had

         9       specifically in that process?

        10       A.   Specifically it was my team's function to - I know you

        11       said myself specifically, but to ensure it happened, to

        12       ensure the process occurred, that if we were drafting a

        13       template, if you like, downloading the available data into

        14       a template to provide to the account manager, that that was

        15       done and that the account manager reviewed it and signed it

        16       off and provided it to the pool manager for, again, a

        17       second review and sign-off, and then that it was returned

        18       to the Wheat Export Authority within a certain time frame.

        19

        20       Q.   What role did you have in that process?  Did you speak

        21       to the account manager or the pool manager about the draft

        22       report?

        23       A.   As a general rule, it was a facilitation coordination

        24       management process.  On occasion I would read briefs.

        25       Usually I might focus on those briefs that were regarded as

        26       a priority by the Wheat Export Authority.  As I said, they

        27       did tend to start to set different priority levels, and

        28       that was on the basis of where they expected to receive an

        29       export permit application.

        30

        31       Q.   And the Iraq brief became, in due course at least, one

        32       of those priority briefs, did it not?

        33       A.   No.

        34

        35       Q.   Did you ever read the Iraq brief, or not?

        36       A.   Not that I'm aware, although I can't say that I never

        37       read that brief with certainty.  I have seen it now.  I may

        38       well have, but I can't recall reading it.

        39

        40       MR CONDON:   Is that a convenient time, Mr Commissioner?

        41

        42       THE COMMISSIONER:   Yes.  I'll adjourn until 2 o'clock.

        43

        44       LUNCHEON ADJOURNMENT

        45

        46

        47
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         1       UPON RESUMPTION:

         2

         3       MR ABBOTT:   Commissioner, I seek leave to appear for

         4       Dr Richard Fuller, who was to be the next witness but has

         5       now been told that he will be called next Tuesday.

         6

         7       THE COMMISSIONER:   I understand some 12 volumes of diaries

         8       or notes or records have just been received by the

         9       Commission in relation to Mr Fuller.

        10

        11       MR ABBOTT:   Yes.

        12

        13       THE COMMISSIONER:   That's the reason why he has had to be

        14       adjourned.

        15

        16       MR ABBOTT:   Yes, Commissioner.  I am not making any

        17       protest.  The documents are AWB documents, not Mr Fuller's

        18       documents, and we have been doing our best to make sure

        19       that they were delivered in a timely way, but that hasn't

        20       happened.  That has occasioned that.

        21

        22       THE COMMISSIONER:   Yes.  Thank you, that leave is granted

        23       on the usual terms.  Yes, Mr Condon?

        24

        25       MR CONDON:   Thank you, Commissioner.

        26

        27       THE COMMISSIONER:   You are on your former oath,

        28       Mr Sheridan.

        29

        30       MR CONDON:   Q.   Mr Sheridan, I want to ask you some

        31       questions about the issues which are before the

        32       Commissioner.  Am I right in thinking that from 2001 you

        33       had an understanding of the sanctions regime, insofar as it

        34       applied to Iraq?

        35       A.   A vague understanding.  I think people were aware that

        36       contracts had to go through the UN to export wheat to Iraq.

        37

        38       Q.   Was your understanding that one could not pay or

        39       receive money from an Iraqi entity without first securing

        40       the approval of the United Nations?

        41       A.   I understood the contracts had to be approved I think

        42       by the United Nations, but the actual mechanics of that

        43       I probably wasn't aware of at that point in time.  I'm well

        44       aware of it now.

        45

        46       Q.   When did the entity called Tigris come to your

        47       attention?
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         1       A.   Well, I did think that Tigris hadn't really come to my

         2       attention until 2004, but I'm now aware that I was actually

         3       copied on an email or sent an email that included

         4       references to Tigris in 2002.

         5

         6       Q.   And how did that email come to be sent to you, do you

         7       know?

         8       A.   It was with respect to what we would call a market

         9       update for Iraq that was requested by the Wheat Export

        10       Authority, or a draft of that market update that was sent

        11       to one of my staff and myself.

        12

        13       Q.   Did you have discussions with anyone within the AWB

        14       about the role of Tigris from time to time?

        15       A.   No - well, not during 2002.

        16

        17       Q.   What about 2003?

        18       A.   No.

        19

        20       Q.   What about 2004?

        21       A.   Limited discussions.

        22

        23       Q.   What did you learn from those discussions in 2004?

        24       A.   In 2004 I attended a meeting where I learnt vaguely

        25       that there was some deal being done with, as I understood

        26       it at the time, BHP, to recover some debt, and that there

        27       was a commission associated with that debt.

        28

        29       Q.   Was it your recollection that there was only one

        30       meeting in 2004 which you attended and which discussed

        31       Tigris?

        32       A.   There could have been more.  I know I attended a board

        33       meeting where Tigris was mentioned in late 2004.

        34

        35       Q.   And what was your understanding of the Tigris

        36       transaction as a result of those communications?

        37       A.   Effectively that it was debt recovery on behalf of BHP

        38       and that AWB were taking a commission for doing that.

        39

        40       Q.   Who told you that?

        41       A.   It was a meeting with Sarah Scales and David Johnson.

        42

        43       Q.   Did anyone suggest to you at that time that there was

        44       some arrangement whereby AWB was to receive a commission?

        45       A.   Yes.

        46

        47       Q.   Did anyone suggest that Tigris had performed services
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         1       on behalf of AWB at that time?

         2       A.   The discussion didn't go into that sort of detail.  It

         3       effectively ended with probably myself and David

         4       questioning the transaction and Sarah saying she would take

         5       it up with senior management.

         6

         7       Q.   Could I now turn to some specifics.  I asked you

         8       before lunchtime if you tried to be as open as possible

         9       with the Wheat Export Authority, and your answer was at

        10       T3658:

        11

        12            With WEA I think the relationship evolved

        13            over time.  I'd like to think we had a very

        14            open relationship in more recent years...

        15

        16       Could I take you, please, to AWB.5066.0347.  That is an

        17       email from Mr Long to you on 11 September 2002.  Do you see

        18       the author of the email is Mr Long and you are the

        19       recipient?

        20       A.   Mmm-hmm.

        21

        22       Q.   Please take your time to read the email, but I am

        23       directing your attention in particular to the second star

        24       point under paragraph 2, about halfway down the page.

        25       A.   Yes.

        26

        27       Q.   Why did you think Mr Long expressed the view that AWBI

        28       did not want to tell the Wheat Export Authority too much?

        29       A.   I think this relates to an ongoing issue AWB had

        30       in-house, where WEA were somewhat critical of our market

        31       briefs over time, that they - the WEA, in requesting market

        32       briefs, wanted focus on market strategies, customers,

        33       et cetera - the types of information that they required to

        34       effectively do their job, which was to assess an export

        35       permit application.  The push-back from the national pool

        36       group was that the quality of those market briefs basically

        37       wasn't up to speed.  Now, I know Michael is suggesting

        38       there that we are not passing on any information, or it

        39       says something to the effect of passing it on in the right

        40       form.

        41

        42       Q.   Yes.

        43       A.   The issue was more, I think, on the quality of the

        44       information being provided and the ongoing debate that was

        45       being had between AWB International and - sorry, not the

        46       Wheat Export Authority, AWB International and international

        47       sales and marketing.
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         1

         2       MR CONDON:   Commissioner, I tender that document as a

         3       confidential exhibit.  I do so out of some consciousness

         4       that much of the information in this document and in others

         5       is commercial in confidence and I think Mr Judd should have

         6       a chance to look at the material first.

         7

         8       MR FORREST:   Mr Commissioner, could I raise a matter that

         9       my learned friend just put in the question that commenced

        10       "Why did you think Mr Long expressed the view that AWBI did

        11       not want to tell the Wheat Export Authority too much",

        12       which is on page 3664.  I think a proper reading of the

        13       email would suggest that it is a person called Greg who put

        14       forward that proposition rather than Mr Long.  You will see

        15       where the quotes start and finish.

        16

        17       MR CONDON:   I am obliged to my learned friend, I didn't

        18       pick that up.

        19

        20       Q.   It doesn't matter who expressed the view, I'm not

        21       centring on Mr Long's role, but does the answer remain,

        22       nonetheless, unchanged?

        23       A.   That is effectively part of the issue.  There was, as

        24       the email suggests, probably a view held within

        25       international sales and marketing, and this relates to

        26       expert permit applications, that WEA would still grant an

        27       application in favour of one of AWB's competitors

        28       regardless of what information we gave the WEA, which is

        29       the sentence there that refers to "Bearing in mind that

        30       there is a will to convict".  That's basically IS&M's

        31       sentiment that the WEA will approve export permits.  So

        32       this is really a debate between IS&M and AWB International

        33       as to the quality of the market briefs and whether we are

        34       providing adequate strategy information to the WEA.

        35

        36       MR CONDON:   Commissioner, I don't think a number has been

        37       allocated to that particular exhibit.

        38

        39       THE COMMISSIONER:   No, it hasn't.

        40

        41       EXHIBIT #152C EMAIL FROM MICHAEL LONG TO STEVE SHERIDAN,

        42       DATED 11/9/2002, BARCODED AWB.5066.0347

        43

        44       THE COMMISSIONER:   I mark that except for the portion

        45       commencing "Greg also comments" down to the words

        46       "catch-22".

        47
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         1       MR CONDON:   Q.   You responded to Mr Long's email later

         2       that day.  Could I have, please, AWB.5049.0006.  Could

         3       I direct your attention in particular, but feel free to

         4       read the entirety, to the second paragraph.

         5

         6       THE COMMISSIONER:   What is the date of this?

         7

         8       MR CONDON:   11 September 2002.

         9

        10       THE WITNESS:   Yes.

        11

        12       MR CONDON:   Q.   Have you had a chance to read that

        13       paragraph, Mr Sheridan?

        14       A.   Yes.

        15

        16       Q.   You mention in that paragraph "WIB".  What is WIB?

        17       A.   That is the wheat industry benchmark.  It is a form of

        18       index used to monitor the performance of the national pool.

        19

        20       Q.   In this email you are differing with Mr Long about the

        21       quality of the information provided, but you say,

        22       nonetheless, that some information had not been provided to

        23       the Wheat Export Authority.

        24       A.   Potentially that may be the case.

        25

        26       Q.   Well, it is not "potentially"; it is the case, is it

        27       not?

        28       A.   Yes.

        29

        30       Q.   What justification was there for not informing the

        31       Wheat Export Authority of the information referred to in

        32       that sentence?

        33       A.   I would have to confirm this, but, as far as I'm

        34       aware, as I said, the relationship with the Wheat Export

        35       Authority did evolve.  Originally there was a reluctance at

        36       AWB to provide some information which included pricing

        37       information around the wheat industry benchmark and price

        38       discrimination, because there was an ongoing debate between

        39       the two organisations for a short period of time.  The

        40       reason for that debate is basically these are two different

        41       forms of benchmark or two different forms of index trying

        42       to measure the same thing.  That debate was eventually

        43       resolved and that WIB data and the pricing data that goes

        44       along with it that's used for price discrimination is

        45       provided.  I would have to check the date, but it may well

        46       have been provided in a different form at that time.  It

        47       just may not have been part of the market briefs.
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         1

         2       Q.   Could I just put this proposition to you for your

         3       comment:  that sentence accepts that the benchmark target

         4       information was a key concern to the Wheat Export

         5       Authority, does it not?

         6       A.   Yes, I think effectively it was, and that information

         7       is provided now.

         8

         9       Q.   I am directing your attention only to September 2002,

        10       and having acknowledged that that was a concern of the

        11       Wheat Export Authority, what you are saying, can I suggest,

        12       is, notwithstanding that concern, the AWB had not supplied

        13       that information because it might do it more harm than

        14       good.  Is that a correct reading of that sentence?

        15       A.   I believe the actual wheat industry benchmark data was

        16       provided at that time.

        17

        18       Q.   Well, this email speaks of something that has occurred

        19       in the past; is that right?

        20       A.   Correct.

        21

        22       Q.   A failure to supply information.

        23       A.   Correct.

        24

        25       Q.   My question is simply this:  notwithstanding that it

        26       was known that the Wheat Export Authority regarded this

        27       benchmark information as of key concern, a decision had

        28       been made not to supply the authority with that

        29       information.

        30

        31       MR JUDD:   Commissioner, I have just been studying that

        32       document.  I object to the question on the basis that it

        33       does seem, on a proper reading, that it speaks about the

        34       past, "historically ISM was reluctant", and then it goes on

        35       as if it is some position that was adopted in the past

        36       rather than as at September 2002.  Now, that may be

        37       clarified, but it did seem to me that that may be what it

        38       was saying.

        39

        40       MR CONDON:   With great respect I thought I had couched the

        41       question in relation to the past.

        42

        43       THE COMMISSIONER:   I think it is speaking of the past.

        44

        45       Q.   Correct me if I am wrong, but my reading of this would

        46       be as follows:  in the past there had been some reluctance

        47       to provide information, that had now been overcome, and you
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         1       were saying that AWBI now does provide full information.

         2       Again speaking of the past, information which was not

         3       provided was WIB and price discrimination materials, but

         4       then, coming to the present, even that now was being

         5       provided - is that a correct reading of that, or not?

         6       A.   It is very close, Commissioner.  Just to clarify,

         7       I think I can recall now what all this is about.  Both the

         8       data that is required for both the wheat industry benchmark

         9       and for price discriminating modelling is provided.  At one

        10       point in time it wasn't until that dispute was resolved.

        11       The third point there was some other benchmarking

        12       information which was, if you like, superseded by both the

        13       wheat industry benchmark and the price discrimination

        14       modelling that the WEA undertake and AWB no longer

        15       undertake that form of benchmarking as far as I'm aware.

        16       So I appreciate the confusing nature of this, but I think

        17       it definitely was a debate that was held between the two

        18       organisations some years ago, but it was resolved and the

        19       information was provided on a regular basis probably since

        20       the year 2001.

        21

        22       MR CONDON:   Q.   Could I then turn specifically to a

        23       document relating to Iraq.  Can we have Ms Scales'

        24       letter --

        25

        26       THE COMMISSIONER:   Shall I mark that as an exhibit?

        27

        28       MR CONDON:   Yes, again a confidential exhibit, please,

        29       Mr Commissioner.

        30

        31       EXHIBIT #153C EMAIL FROM STEVE SHERIDAN DATED 11/9/2002,

        32       BARCODED AWB.5049.0006

        33

        34       MR CONDON:   Q.   Could I have Ms Scales' letter to

        35       Mr Taylor of the Wheat Export Authority,

        36       barcoded AWB.0267.0266.  I will provide you with a hard

        37       copy of the document.  I am going to ask you a few

        38       questions about it and it may be easier if you have the

        39       full text in front of you.  Can you recall why this

        40       document came into existence?

        41       A.   Originally I couldn't recall this document, but I have

        42       gone back and looked through old emails.  I believe,

        43       looking at those emails, it was a request from the Wheat

        44       Export Authority earlier in the year for, if you like, an

        45       update of the current status of affairs in the Iraq market.

        46

        47       Q.   Did you receive the request yourself?
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         1       A.   I believe so.  It was either to Sarah or copied to me,

         2       but it was actioned by myself.

         3

         4       THE COMMISSIONER:   Do you have the request, the written

         5       document?

         6

         7       MR CONDON:   No, I am told.  Excuse me for a moment,

         8       please, Commissioner.  I received over lunch a document

         9       from the Wheat Export Authority.  I will read it out before

        10       I photocopy it.  I don't have a copy.  It says this:

        11

        12            Iraq brief - brief on AWBI's current state

        13            of play with Iraq - recent trade issues in

        14            this market and how resolved.  What issues

        15            remain unresolved and what strategies does

        16            AWBI have in place to address unresolved

        17            issues?  A brief on the

        18            scenario/contingency marketing strategies

        19            AWBI has developed for the Iraq market

        20            given the issues identified in paragraph 1

        21            eg what is AWBI's strategy if Iraq reduced

        22            bulk wheat imports from AWBI.

        23

        24       And then some percentages are identified which I won't read

        25       on to the transcript.

        26

        27       THE COMMISSIONER:   What is the date of that?

        28

        29       MR CONDON:  It says "Date requested: 16 August, 17 August

        30       2002, 17 October 2002 and 18 October 2002."   I will have

        31       that photocopied and made available to the witness.

        32

        33       THE WITNESS:   Can I ask who --

        34

        35       MR CONDON:   Q.   In broad terms, does that accord with

        36       your understanding of the nature of the request?

        37       A.   I believe it is.  It possibly depends who the sender

        38       of that document was, but it sounds vaguely like the

        39       request for this brief.

        40

        41       Q.   Was it your understanding nonetheless, in October

        42       2002, that the Wheat Export Authority was making fairly

        43       wide and broad requests for information about what was

        44       happening in Iraq?

        45       A.   My understanding, having looked at the email trail for

        46       that, was a general request came through similar to what

        47       you have read out, we clarified what that request was for,
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         1       we believe it was to update their board, so what we would

         2       call a briefing note for their board of directors.  There

         3       was to be a joint board meeting held between AWBI's board

         4       and the WEA's board, which that briefing note was required

         5       for.  That board meeting was subsequently postponed and

         6       eventually the briefing note, after reassertion of their

         7       request, was drafted.

         8

         9       Q.   Who drafted the note?

        10       A.   I have had difficulty putting it together, but, from

        11       what I can ascertain, it was either one of my team or one

        12       of the team in international sales and marketing cut and

        13       paste some information together and then it was edited into

        14       this final document.

        15

        16       Q.   And that process - and I think you have seen the

        17       emails - involved Mr Whitwell, did it not?

        18       A.   Correct.

        19

        20       Q.   Who else did it involve?

        21       A.   Mr Whitwell - well, I think there may have been a

        22       document to Mr Whitwell and possibly others on the

        23       international sales and marketing account desk, and

        24       Mr Whitwell then sent a draft back to myself and one of my

        25       team members.

        26

        27       Q.   Let us go to Mr Whitwell's email to you, because

        28       I want to understand how this draft came about in this

        29       form.  Could we have AWB.0177.0012.  Again, I will supply

        30       you with a hard copy.  Could I also supply you, before you

        31       answer these questions, with the document we received over

        32       lunchtime or late morning from the Wheat Export Authority?

        33       A.   If you like, sir, the document from the Wheat Export

        34       Authority is a spreadsheet that they keep of all their

        35       records of requests.  There was, I believe, an actual email

        36       request for this market brief which would be a different

        37       document, which I'm sure we could make available.

        38

        39       Q.   If I had it, I would give it to you.  Have you seen it

        40       in recent days?

        41       A.   Yes.

        42

        43       Q.   You have the advantage over us.  Do you have a copy in

        44       the Commission, do you know?

        45

        46       MR CONDON:   Can I ask Mr Sheridan's counsel if there is a

        47       copy available?
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         1

         2       MR CROUCHER:   I don't think so.  I am just checking.

         3

         4       MR CONDON:   In the meantime, I tender the Wheat Export

         5       Authority's document, as a confidential exhibit save for

         6       the entry under "Iraq brief".

         7

         8       THE COMMISSIONER:   Is there any need for this to be

         9       confidential?

        10

        11       MR CONDON:   Perhaps not, no.

        12

        13       THE COMMISSIONER:   Have you seen it, Mr Judd?

        14

        15       MR JUDD:   For our part we wouldn't see a reason for

        16       confidentiality, sir.

        17

        18       THE COMMISSIONER:   Thank you.

        19

        20       EXHIBIT #464 WEA INFORMATION REQUEST REGISTER 2001 TO 2002

        21

        22       MR CONDON:   Q.   While your counsel is trying to find the

        23       email, can I take you to Mr Whitwell's document.

        24       A.   Certainly.

        25

        26       Q.   I ask you to look at page 4 of the draft.  Do you see

        27       under the heading "Iraq debt" there is reference to the sum

        28       of $480m still owed to the Australian Government and

        29       farmers.  There appears this sentence:

        30

        31            In addition IGB owe Tigris Petroleum US$8m

        32            for cargo of wheat sent to Iraq in 1996.

        33

        34       If one goes to --

        35

        36       THE COMMISSIONER:   I am sorry, which page?

        37

        38       MR CONDON:   Page 4, page 0016 of the draft report.

        39

        40       Q.   Do you have that passage, Mr Sheridan?

        41       A.   Yes.

        42

        43       Q.   There appear three dot points below it, and I direct

        44       attention to the third dot point:

        45

        46            We have proposed the current rebates for

        47            'Iron powder' should be offset against
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         1            Tigris Petroleum.  We have received a

         2            positive response from IGB.  ISM requires

         3            ELG direction in regard to this matter.

         4

         5       Now, you would have seen from the covering email that

         6       Mr Whitwell says that he has made some comments in red.

         7       Unfortunately, on the copy we have we don't have such

         8       comments in red.

         9

        10       MR CROUCHER:   I do have one that is in red.

        11

        12       MR CONDON:   I am obliged.

        13

        14       Q.   Would you accept from me for the moment - I will show

        15       you this document if you need me to, Mr Sheridan - that the

        16       box on the left "Steve does WEA need to know this info??"

        17       is in red type, but the dot points under "Iraq debt" are

        18       not in red type, and the red type begins with some words

        19       later down, "I think we have to separate".  Have you read

        20       the third dot point, Mr Sheridan?

        21       A.   Yes.

        22

        23       Q.   We know now that Mr Whitwell has provided some

        24       comments, which read:

        25

        26            I think we have to separate the issues and

        27            do not feel this issue is in our hands - it

        28            is bound up with UN sanctions and regime

        29            change.  I would suggest it should not be

        30            in this brief.

        31

        32       Now, how did this draft come into existence?  Was that your

        33       handiwork or someone else's?

        34       A.   This draft, I believe all the text would have been the

        35       work of someone else.  I mean, the detail of it is

        36       specialist knowledge.

        37

        38       Q.   Within your section?

        39       A.   I can't ascertain whether it was done by one of my

        40       team who have cut and paste it from the market profiles

        41       database, or whether it was done as a draft by one of the

        42       team in IS&M.  But it does look like it was pieced together

        43       from various sources in international sales and marketing,

        44       but, as I said, it may have been by our team pulling the

        45       relevant facts together.

        46

        47       Q.   If it was done by your team, would you have seen it
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         1       first before it was distributed to Mr Whitwell?

         2       A.   Not necessarily, no.

         3

         4       Q.   Nonetheless, Mr Whitwell sent it back to you?

         5       A.   He did.

         6

         7       Q.   And he asked for some action specifically - he asked a

         8       question in the box on the left-hand side:

         9

        10            Steve does WEA need to know this info??

        11

        12       Did you have any discussions with Mr Whitwell about that

        13       issue to progress that particular point of concern?

        14       A.   I must say, I couldn't even recall seeing this draft,

        15       so as far as I'm aware, no, we didn't have any discussions

        16       about it.  But, having said that, I may well have accessed

        17       this draft document.  All I can say for certain is - well,

        18       I now realise the import of it, but at the time, whether it

        19       was myself or one of my team, we have probably just gone

        20       with the recommendation within the document.

        21

        22       Q.   Are you suggesting you did not see Mr Whitwell's

        23       email?

        24       A.   No, I'm not suggesting that, I'm just saying I can't

        25       recall having read this brief, but, as the email was

        26       addressed to me, I'm sure I would have at least read the

        27       cover note and I possibly did read the brief.  I just can't

        28       recall having read it or having any discussions regarding

        29       this subject matter.

        30

        31            I realise now it is quite important or quite

        32       significant, but in 2002, talking about Iraqi debt from

        33       1996 and a transaction with a third party that I wasn't

        34       privy to at that time, even had I read it, it may not have

        35       appeared that relevant.

        36

        37       Q.   Well, it is likely that it would have come to your

        38       attention for action because the direction was made, or the

        39       question was asked of you directly, was it not?

        40       A.   Yes.

        41

        42       Q.   And your evidence before the Commissioner is that you

        43       don't recall how you dealt with that inquiry on the part of

        44       Mr Whitwell; is that correct?

        45       A.   Correct.

        46

        47       Q.   If one goes down to Mr Whitwell's comment, which
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         1       begins "I think we have to separate the issues and do not

         2       feel this issue is in our hands", he continues, "It is

         3       bound up with UN sanctions", does he not?

         4       A.   He does.

         5

         6       Q.   This was a matter even in 2002, can I suggest, of

         7       considerable significance to you in your dealings with the

         8       Wheat Export Authority?

         9       A.   Well, I didn't think it was at that point in time.

        10       The dealings between our group and the Wheat Export

        11       Authority rarely touched on the issues of UN sanctions,

        12       which were seen as the remit of another government

        13       department altogether.

        14

        15       Q.   According to the Wheat Export Authority's database,

        16       exhibit 464, it had sought from you information on the

        17       current state of play with Iraq, recent trade issues in

        18       this market and how resolved.  What Mr Whitwell and the

        19       draftsperson of this document are directing their attention

        20       to is settlement of the Tigris Petroleum debt, is it not?

        21       A.   Correct.

        22

        23       Q.   And it is doing so in the context of a concern, can

        24       I suggest, about the effect of UN sanctions, is it not?

        25       A.   Well, again, in hindsight, that may be an

        26       interpretation of it.  Another interpretation is that, as

        27       he said, he didn't consider it relevant, and we would have

        28       taken the recommendation as we do from all the business

        29       specialists, that if they say something is not relevant, it

        30       may have just been struck on that basis.

        31

        32       Q.   Well, where does one see, with respect, the word

        33       "relevant" being used by Mr Whitwell to ground an

        34       objection.  What he is saying is, "I think we have to

        35       separate the issues and do not feel this issue is in our

        36       hands - it is bound up with UN sanctions and regime

        37       change"?

        38       A.   Sorry, well, where he says "I would suggest it should

        39       not be in this brief".

        40

        41       Q.   Yes.  Plainly, can I suggest to you, on its face, this

        42       information answered the inquiry that the Wheat Export

        43       Authority had put to you, namely, recent trade issues in

        44       the market and how resolved - will you agree with that

        45       proposition?

        46       A.   In hindsight, it is obviously relevant.  At the time,

        47       again looking at the heading "Iraq debt" from 1996, it
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         1       wasn't that relevant.  It was actually - the Iraq debt was

         2       an issue that had been settled at that point in time, and

         3       the secondary issue of iron powder I think was still

         4       referred to in the brief.  But, yes, I acknowledge now, in

         5       hindsight, it should have been in the brief.  At the time,

         6       to whomever edited it, it didn't seem relevant.

         7

         8       Q.   Can I just put these propositions to you and deal with

         9       it in this way:  you knew at the time that the Wheat Export

        10       Authority had made a fairly broad request for information

        11       about trade issues and their resolution.

        12       A.   I believe so.  They asked for a current status update

        13       or some such thing.

        14

        15       Q.   You accept that the information contained in this

        16       particular passage of the draft report, on its face,

        17       responds to that particular inquiry?

        18       A.   That passage, in hindsight, yes, is relevant.

        19

        20       Q.   And you accept that, on its face, someone who had

        21       drafted this draft report had formed the view that it was

        22       relevant because he or she put it in this document?

        23       A.   I think they would have just cut and paste the

        24       information in.

        25

        26       Q.   From what?

        27       A.   Either the market profiles database or some other

        28       source document, but yes, I take your point - someone put

        29       it in there.

        30

        31       Q.   Have you reviewed the market profiles database in

        32       recent days or weeks?

        33       A.   No.

        34

        35       Q.   Do you know if it appears in there?

        36       A.   No, I don't.

        37

        38       THE COMMISSIONER:   Q.   But the question which is posed is

        39       put in the following terms, "What issues in this market

        40       remain unresolved for AWBI", and then the draft of this

        41       document thought there were four.  The first was Iraqi

        42       debt; the second was political issues; the third was

        43       execution risk; and the fourth was a war risk, and the

        44       document concludes with a summary.  As I read the note

        45       which I understand is written in red, which comes from

        46       Mr Whitwell, does it --

        47       A.   Correct.
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         1

         2       MR CONDON:   It does according to the email.

         3

         4       THE COMMISSIONER:   Q.   -- he is suggesting that the

         5       unresolved issues should only be three, not four - namely,

         6       they should be political, execution and war risk.  What he

         7       is suggesting, as I would understand it, is the whole

         8       question of Iraqi debt, which includes the issue relating

         9       to Tigris and the iron powder offset, should be removed

        10       from the briefing note.

        11       A.   That would be a fair interpretation.

        12

        13       MR CONDON:   Q.   Do you know why Mr Whitwell adopted that

        14       approach?

        15       A.   No.

        16

        17       Q.   And you have no recollection at all as to the response

        18       to the question that he posed of you as to whether or not

        19       WEA needed to know this information?

        20       A.   No.

        21

        22       Q.   Looking back in hindsight, do you think WEA needed to

        23       know that information --

        24       A.   In hindsight --

        25

        26       Q.   -- in light of the request we know they made?

        27       A.   In hindsight, I'm not sure whether they would have

        28       found it relevant, but I certainly, from my own personal

        29       perspective, wish I had pursued that further.  If it was up

        30       to me I would have had some record.

        31

        32       THE COMMISSIONER:   Q.   Mr Sheridan, in relation to that

        33       portion of the document which addresses Iraqi debt there

        34       are three dot points.

        35       A.   Correct.

        36

        37       Q.   The third one reads:

        38

        39            We have proposed the current rebates for

        40            'Iron powder' should be offset against

        41            Tigris Petroleum.  We have received a

        42            positive response from IGB.  ISM requires

        43            ELG direction in regard to this matter.

        44

        45       Do you know who wrote those words "ISM requires ELG

        46       direction in regard to this matter" or where they came

        47       from?
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         1       A.   No, I can only assume it would have been someone in

         2       international sales and marketing that would have that

         3       specialist knowledge of the market and had, if you like,

         4       undertaken those sort of negotiations.

         5

         6       Q.   What position did Mr Whitwell hold at this point of

         7       time?

         8       A.   I couldn't say with certainty that he was the lead

         9       account manager - that would have to be confirmed.

        10

        11       MR CONDON:   Q.   I think it is fair to say, Mr Sheridan,

        12       that in later years at least you became aware of the Tigris

        13       transaction, did you not?

        14       A.   I did.

        15

        16       Q.   And you became aware, I think as you said, that there

        17       was a debt said to be owing to Tigris which needed to be

        18       repaid?

        19       A.   Correct.

        20

        21       Q.   Did you ever turn your mind back to the question of

        22       whether or not the Wheat Export Authority should have been

        23       told about that information?

        24       A.   At the time I think we queried what the issue was,

        25       whether it was just - ironically the issue at that point in

        26       time seemed to be more an issue around a commission and

        27       what the deal was, but I was instructed by our senior

        28       management that they were dealing with it, that they were

        29       pursuing the matter, effectively.

        30

        31       THE COMMISSIONER:   I will mark Mr Whitwell's email of

        32       20 October 2002 to Ms Cattanach and Mr Sheridan as

        33       exhibit 465.

        34

        35       EXHIBIT #465 EMAIL FROM MR WHITWELL TO MS CATTANACH

        36       AND MR SHERIDAN DATED 20/10/2002

        37

        38       THE COMMISSIONER:   I will mark the attached document,

        39       which is headed "AWB (International) Limited Market Brief

        40       Iraq October 2002" as confidential exhibit 154C, except for

        41       the portions which have been read on to the transcript.

        42

        43       EXHIBIT #154C DOCUMENT HEADED "AWB (INTERNATIONAL) LIMITED

        44       MARKET BRIEF IRAQ OCTOBER 2002"

        45

        46       MR CONDON:   Q.   We will come back to that meeting later.

        47       Could I take you back to page 3 of the draft report.  You
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         1       will see about two-thirds of the way down the page there is

         2       a reference to the delegation visiting Iraq in August 2002,

         3       the MOU being signed, and assurances that the trade could

         4       go up to previous levels.  Then I am interested in the

         5       sentence:

         6

         7            Annalisa - nige --

         8

         9       I assume that refers to Mr Edmonds-Wilson --

        10

        11            has copy of the agreement but it is a bit

        12            sensitive so???

        13

        14       MR CROUCHER:   Could I just ask my learned friend whether

        15       that is in red?

        16

        17       MR CONDON:   Yes.  It is in red ink.

        18

        19       Q.   I just want to know why the AWB, from your

        20       perspective, would have sensitivity about providing

        21       information of this kind to the Wheat Export Authority.

        22       I wanted to ask you, in essence, about your approach to

        23       dealing with these sorts of requests.

        24       A.   As I said, I think the earlier - the relationship

        25       between the two organisations did evolve over time, and

        26       originally I think AWB was becoming used to being a

        27       regulated entity by WEA, and information that it had held

        28       as commercial in confidence for 50 years they were now

        29       having to hand over in quite large volumes to an entity

        30       where they were concerned that there was, if you like, a

        31       turnover of staff and they were concerned about

        32       intellectual property issues.  So, yes, there were concerns

        33       about commercial in confidence between the two

        34       organisations.

        35

        36       Q.   And does it follow, then, that as at October 2002 you

        37       would accept the proposition that there was still some

        38       reticence on the part of AWB to provide information to the

        39       Wheat Export Authority?

        40       A.   I think there possibly was, but that reticence was

        41       usually discussed openly with the regulator.  If there was

        42       an item that the regulator wanted and the AWB were

        43       reluctant to provide then they would discuss the issue in

        44       hand.

        45

        46       Q.   Nonetheless, going back to what appears on page 4

        47       under "Iraq debt", you would agree that the entirety of
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         1       that passage was removed from the document Ms Scales sent

         2       to the authority on or about 23 October?

         3       A.   Yes.

         4

         5       Q.   Do you say whether or not the excised passage was

         6       raised informally with the Wheat Export Authority?

         7       A.   I don't believe it was, and that's partly why

         8       I believe I wouldn't have understood the significance of

         9       the issue.  I now understand the significance of the issue

        10       in hindsight, but had I at the time, then I would

        11       definitely have raised it with my group general manager.

        12       But in drafting - when we provide literally hundreds of

        13       market briefs and related information per year, then if a

        14       subject matter expert says "This information is" - I note

        15       your point, it doesn't say it is irrelevant, but if the

        16       subject matter expert says "This information shouldn't be

        17       in the brief", then it was probably just struck on that

        18       basis on his recommendation.

        19

        20       Q.   I just put this as an inference for your comment:  the

        21       reference to UN sanctions, albeit appearing in

        22       Mr Whitwell's amendment or addition, does give rise to the

        23       possibility that this passage was amended because the AWB

        24       did not wish to disclose the information to the Wheat

        25       Export Authority.  What do you say about that possible

        26       inference?

        27       A.   I don't know that that is the case, but I know that

        28       I certainly wouldn't have done that and I wouldn't take

        29       such action upon my own shoulders to do such a thing.

        30

        31       Q.   Can I take you, please, quickly --

        32

        33       THE COMMISSIONER:   Just before you go on, I am trying to

        34       follow this.  On page 3, the material above the word

        35       "Annalisa", the paragraph above that, is that in red or

        36       not?

        37

        38       MR CONDON:   The two paragraphs, the one beginning "Taken

        39       out the other issues", and the second one "The delegation

        40       was received" are.

        41

        42       THE COMMISSIONER:   They are all in red?

        43

        44       MR CONDON:   Yes.  Could I provide you, Commissioner, with

        45       the original.

        46

        47       THE COMMISSIONER:   Thank you.
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         1

         2       Q.   Mr Sheridan, would you go, please, to page 3.

         3       I understand that the middle of that page from "Taken out"

         4       down to "a bit sensitive so?" is all in red.  Does the

         5       middle paragraph suggest that Mr Whitwell intended to

         6       include in the brief a statement to this effect:

         7       "Subsequently an agreement was signed resolving the iron

         8       filings vessels by paying a rebate of usd6 per metric

         9       tonne" - do you see that?

        10       A.   Yes.  Yes, Commissioner.

        11

        12       Q.   Did you understand what that was about?

        13       A.   At the time, at a high level - well, there have been

        14       I think two occasions where there has been claims of iron

        15       filings in cargoes.  I'm not sure if --

        16

        17       Q.   If you go back to the bottom --

        18       A.   -- I would have understood at that time, sorry,

        19       Commissioner.

        20

        21       Q.   If you go back to the bottom of page 1 you will see it

        22       addresses the contamination, at the top of page 2 there are

        23       four vessels where it addresses iron powder claims.

        24       A.   Yes.

        25

        26       Q.   It then goes on to say what was done about those,

        27       "sought to be resolved by sending a high-level delegation

        28       to Iraq to negotiate a resolution".  This appears to be

        29       saying the resolution was that there was an agreement which

        30       had been signed resolving the iron filings vessels by

        31       paying a rebate of US$6 per metric tonne.  Did you

        32       understand that at the time?

        33       A.   I would have understood that - as I say, I'm not sure

        34       I did read it, but I would have understood that to just be

        35       a $6, as it implies, rebate for a claim on a vessel.

        36

        37       Q.   Did you give any consideration at all as to how that

        38       rebate could be paid?

        39       A.   No.

        40

        41       Q.   Throughout the document it suggests that "Dom's stuff"

        42       should be included - that presumably is Mr Hogan?

        43       A.   I would assume so, yes.

        44

        45       Q.   Do you know if the draft was provided to Mr Hogan for

        46       his input?

        47       A.   I don't know, Commissioner.
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         1

         2       MR CROUCHER:   Commissioner, you might notice that the

         3       covering email copies it to Mr Hogan.

         4

         5       THE COMMISSIONER:   Yes.  Thank you.  And Mr Long and

         6       Mr Edmonds-Wilson.

         7

         8       MR CONDON:   Q.   Do you recall having discussions,

         9       Mr Sheridan, with Mr Hogan, Mr Long or Mr Edmonds-Wilson?

        10       A.   No, sir.  I don't recall any discussions regarding

        11       this entire briefing note.  At the time it would have, I am

        12       sure, to either my staff or myself, just appeared a quite

        13       harmless briefing update for the Wheat Export Authority.

        14

        15       Q.   But one which had to be, if harmless, nonetheless

        16       accurate; is that right?

        17       A.   Yes.

        18

        19       Q.   Can you go to page 6, please, Mr Sheridan?

        20       A.   Yes.

        21

        22       Q.   Do you see in the second dot point there is a

        23       reference to "after sales service".

        24       A.   Yes.

        25

        26       Q.   That is in the original black typeface, it is not an

        27       addition by Mr Whitwell.  Did you have any understanding as

        28       at October 2002 of what an aftersales service fee was?

        29       A.   No.

        30

        31       Q.   Do you know how the figure of $23.65 referred to in

        32       the previous line had been calculated?

        33       A.   No.

        34

        35       Q.   Mr Sheridan, could I take you to a later document that

        36       was sent to the Wheat Export Authority.

        37

        38       THE COMMISSIONER:   Is that the document attached to the

        39       letter from Ms Scales?

        40

        41       MR CONDON:   No, it is another one, Commissioner.

        42

        43       THE COMMISSIONER:   Should I have marked that as an

        44       exhibit?

        45

        46       MR CONDON:   I think Ms Scales' document is already an

        47       exhibit.



            .1/3/06 (37)               3681     S F SHERIDAN (Mr Condon)

                            Transcript produced by ComputerReporters

�









         1

         2       MR CROUCHER:   It is exhibit 345 already.

         3

         4       MR CONDON:   I am obliged.

         5

         6       THE COMMISSIONER:   Ms Scales' letter, that is.

         7

         8       MR CONDON:   Indeed, yes.

         9

        10       THE COMMISSIONER:   What about the annexure?

        11

        12       MR CONDON:   Exhibit 345 as well, I am instructed.

        13       Can we have, please, WEA.0010.0020.  I am instructed that

        14       Ms Scales' letter is a confidential exhibit, exhibit 132C.

        15

        16       THE COMMISSIONER:   I would have thought it would have

        17       been.

        18

        19       MR CONDON:   I don't see any reason why it should remain

        20       confidential.

        21

        22       THE COMMISSIONER:   No, but the annexure should be a

        23       confidential exhibit.

        24

        25       MR CONDON:   I will make some inquiries about that and its

        26       status.

        27

        28       Q.   Mr Sheridan, this is a facsimile from you to Mr Taylor

        29       and to Mr Charman of the Wheat Export Authority secretariat

        30       of 31 October 2003.  It deals with three issues.  It is

        31       only the issue about Iraq I am concerned about.  Can we

        32       have, please, the following, 0021.

        33

        34       THE COMMISSIONER:   Could you just pause, please,

        35       Mr Condon, while I read this.  It seems as though the

        36       reference in the draft to the resolution of the iron

        37       filings claim by an agreement being signed to resolve the

        38       iron filings vessels by paying a rebate of US$6 per metric

        39       tonne and the reference to aftersales service contained in

        40       the drafts were in fact both contained in the document

        41       actually sent to the WEA.  Yes, Mr Condon.

        42

        43       MR CONDON:   Q.   Mr Sheridan, having had a look at those

        44       documents again, can I just ask you on one more occasion

        45       why the reference to Tigris Petroleum was removed - do you

        46       have any explanation at all?

        47       A.   No, only that someone, I assume, acted on the
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         1       direction within the draft document.

         2

         3       Q.   Could I take your attention, please, to the document

         4       on the screen, and perhaps take you to the facsimile cover

         5       sheet.

         6

         7       THE COMMISSIONER:   Just before you go on, I should mark

         8       this original document with the red markings as an exhibit.

         9

        10       MR CONDON:   Indeed.

        11

        12       THE COMMISSIONER:   It should be a confidential exhibit,

        13       I think.

        14

        15       EXHIBIT #155C ORIGINAL OF DOCUMENT HEADED

        16       "AWB (INTERNATIONAL) LTD MARKET BRIEF IRAQ OCTOBER 2002"

        17       WITH RED MARKINGS ON IT

        18

        19       MR CONDON:   Returning to the document as sent,

        20       Commissioner, it is public exhibit 345 subject to a

        21       non-publication order, awaiting Mr Judd's input in that

        22       respect.

        23

        24       THE COMMISSIONER:   Thank you.

        25

        26       MR CONDON:   Q.   The facsimile cover sheet refers to

        27       discussions you had, Mr Sheridan, with Sarah and Terry.  Is

        28       "Terry" Mr Charman?

        29       A.   Correct.

        30

        31       Q.   Who is "Sarah"?

        32       A.   "Sarah" is Sarah Scales, the general manager.

        33

        34       Q.   Can you recall what those discussions were about?

        35       A.   No, I can only assume that it was a brief request for

        36       a briefing note with respect to those three subjects.

        37

        38       Q.   Were you aware at this stage of a complaint made by a

        39       US wheat body concerning the conduct of the Australian

        40       Wheat Board in Iraq?

        41       A.   I think people were generally aware of those.

        42

        43       Q.   Had you seen exhibit 88 - AWB.0214.0001?

        44       A.   I don't believe so, no.

        45

        46       THE COMMISSIONER:   Is that an exhibit?

        47
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         1       MR CONDON:   Yes.  That's exhibit 88, Commissioner.

         2

         3       THE COMMISSIONER:   Thank you.

         4

         5       MR CONDON:   Q.   Going back to your facsimile of

         6       31 October, and going to the briefing note, can I ask you

         7       who drafted that document?

         8       A.   I would have to check that, sir.  I am sure we sourced

         9       that from - obviously from elsewhere within the

        10       organisation.  It may have either been from - most likely

        11       from Jim Cooper, but I can't confirm that.  I would have to

        12       check.

        13

        14       Q.   Well, was that something you did yourself?

        15       A.   No.

        16

        17       Q.   Was it someone within your department?

        18       A.   No.

        19

        20       Q.   Well, this is a briefing paper to the Wheat Export

        21       Authority?

        22       A.   Correct.

        23

        24       Q.   Who came to draft it?

        25       A.   We would have sourced the briefing note from another

        26       department in AWB.  I just can't put a name to the source

        27       without going back and checking hard copy records.  I am

        28       quite prepared to do that.

        29

        30       Q.   Well, what hard copy records do you have in your

        31       possession that would enable us to understand who drafted

        32       this document?

        33       A.   Well, I am hoping we will have a copy of the original

        34       and the fax and be able to trace back whether someone

        35       emailed us a copy of that or whether I can talk to my team

        36       members to find out who the original source was.

        37

        38       Q.   What steps did you take to check the accuracy or lack

        39       thereof of the information you were communicating to the

        40       Wheat Export Authority?

        41       A.   We would have relied on the accuracy of the source.

        42       If that came from Jim Cooper, who was coordinating

        43       information, or possibly from public affairs, we would have

        44       relied on the accuracy of the information that was provided

        45       to us.

        46

        47       Q.   So did you simply pass this on without taking any
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         1       steps yourself to check it or to speak to anyone about its

         2       contents?

         3       A.   In effect, yes.

         4

         5       Q.   Did you read it before it was sent?

         6       A.   I'm not 100 per cent sure if I read it before it was

         7       sent, to be honest.

         8

         9       MR CONDON:   I tender that document and the facsimile cover

        10       sheet, Commissioner.  I don't need to tender the other two

        11       pages.  So it is WEA.0010.0020 to 0021.

        12

        13       MR JUDD:   Commissioner, could I just ask that if a

        14       document such as the fax has attachments to it, even at the

        15       risk of retendering, they be tendered as a whole?  We have

        16       had some difficulty with the breaking up of documents.

        17

        18       THE COMMISSIONER:   All right.  I shall mark the fax from

        19       Mr Sheridan to the WEA secretariat dated 31 October 2003,

        20       WEA.0010.0020, and the attached two-page document headed

        21       "WEA Briefing Note USWA allegations about AWB wheat

        22       contracts to Iraq", being pages WEA.0010.0021 and 0022, as

        23       exhibit 466.

        24

        25       EXHIBIT #466 FAX FROM MR SHERIDAN TO THE WEA SECRETARIAT

        26       DATED 31/10/2003, BARCODED WEA.0010.0020, AND ATTACHED

        27       TWO-PAGE DOCUMENT HEADED "WEA BRIEFING NOTE USWA

        28       ALLEGATIONS ABOUT AWB WHEAT CONTRACTS TO IRAQ",

        29       BARCODED WEA.0010.0021-0022

        30

        31       THE COMMISSIONER:   Q.   When will you be able to tell me

        32       who drafted this, Mr Sheridan?

        33       A.   Hopefully within a matter of the week, Commissioner.

        34

        35       MR CONDON:   Q.   You were involved, Mr Sheridan, in

        36       reviewing the Wheat Export Authority's performance

        37       monitoring for the financial year ended 30 June 2004,

        38       weren't you?

        39       A.   That report - are you referring to the report?

        40

        41       Q.   Yes.

        42       A.   Yes.

        43

        44       Q.   Your task at the AWB was to review a draft of it and

        45       furnish any comments; is that correct?

        46       A.   To review a draft, to distribute the draft within the

        47       organisation for comment, and then to furnish those
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         1       comments back to the Wheat Export Authority.

         2

         3       Q.   And can we have, please, WEA.0007.0001.  Do you

         4       recognise that to be the front sheet of that report?

         5       A.   Yes.

         6

         7       Q.   Can I take you, please, to page 46 of the report,

         8       page 0047.  Just near the bottom of the page, above the

         9       heading, you will see this paragraph:

        10

        11            The WEA is aware of media reports of an

        12            investigation into alleged "kickbacks" to

        13            the Iraqi regime under Saddam Hussein.

        14            This issue is discussed in section 2.5.1

        15            "Corporate Governance".

        16

        17       THE COMMISSIONER:   What's the date of this document?

        18

        19       MR CONDON:   For the financial year ended 30 June 2004,

        20       Commissioner.  I will take you to the drafts in due course.

        21

        22       THE COMMISSIONER:   Just one moment.

        23

        24       MR CONDON:   Q.   Can I take you, please, to page 75 of the

        25       document, 0075.  I will ask you to accept that at page 72

        26       I have a heading "2.5 Operating Environment Corporate

        27       Governance".

        28

        29       THE COMMISSIONER:   Just pardon me a minute.  I am trying

        30       to follow this.

        31

        32       MR CROUCHER:   I wonder whether my learned friend notices

        33       that at the foot of the screen there is page 74 referred

        34       to.  Were you referring to page 75 of the hard copy?

        35

        36       MR CONDON:   I am referring to the barcode, 0075, page 74

        37       of the hard copy.

        38

        39       MR CROUCHER:   Thank you.

        40

        41       MR CONDON:   Q.  Can I read it out, Mr Sheridan:

        42

        43            The WEA notes recent press reports that

        44            suggest the US Defence Contract Audit

        45            Agency is querying whether an AWB(I)

        46            pre-war contract under the United Nations'

        47            Oil for Food Program was "potentially
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         1            overpriced" by 11 per cent as a result of

         2            the provision of "kickbacks" alleged to

         3            have been provided to the Hussein regime.

         4

         5       I'll ignore the footnote:

         6

         7            AWB Ltd denies any allegation of

         8            wrongdoing, pointing to the unique

         9            circumstances of Iraq sales (e.g. sales

        10            must include delivery of the wheat over

        11            land, and payment is not made until the

        12            wheat is delivered) to explain why it was

        13            necessary to pay a Jordanian trucking

        14            company and why prices may appear above

        15            global benchmarks.

        16

        17       Mr Sheridan, when that document was published by the Wheat

        18       Export Authority - and I will take you to the draft in due

        19       course --

        20

        21       THE COMMISSIONER:   Just before you do, what is this

        22       document?

        23

        24       MR CONDON:   It is a document of the Wheat Export

        25       Authority.

        26

        27       THE COMMISSIONER:   Yes, but what is it?

        28

        29       MR CONDON:   It's entitled "Performance Monitoring of AWB

        30       (International) Limited under the Wheat Marketing Act

        31       1989".

        32

        33       THE COMMISSIONER:   Dated?

        34

        35       MR CONDON:   My copy is not dated, Commissioner.  It is for

        36       the financial year ended 30 June 2004.

        37

        38       THE COMMISSIONER:   Thank you.

        39

        40       MR CONDON:   Q.   Mr Sheridan, you know that under the

        41       legislation these reports have to be prepared within six

        42       months of the end of the financial year; is that right?

        43       A.   Yes, I believe they are produced for September for

        44       provision to the minister.

        45

        46       Q.   Yes.  I will take you to your draft, but you saw a

        47       draft of this document in about late August or September
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         1       2004, did you not?

         2       A.   I would have seen drafts, yes.

         3

         4       Q.   Did you see that report in its final form?

         5       A.   Yes.

         6

         7       Q.   And at the time was it your view that AWB Limited was

         8       correct to reject the allegation that had been made as

         9       recorded?

        10       A.   Yes.

        11

        12       Q.   What steps were taken within AWB to prepare a response

        13       to these allegations?

        14       A.   With respect to this report?

        15

        16       Q.   Yes.

        17       A.   This report was distributed, well, to all relevant

        18       business units, but with respect to this area it would have

        19       gone to international sales and marketing, the ELG, being

        20       our executive leadership group, for review, and potentially

        21       legal as well.  I would have to check that --

        22

        23       THE COMMISSIONER:   Q.   "Legal", did you say?

        24       A.   Our legal division.  I would have to just confirm that

        25       they were on the distribution list, but I believe they

        26       would have been.

        27

        28       MR CONDON:   Q.   Was it your task within AWB to distribute

        29       these sorts of documents to people?

        30       A.   Yes.

        31

        32       Q.   In the normal course would it have gone to the legal

        33       section of the company?

        34       A.   Yes.

        35

        36       Q.   And it certainly would have gone to the IS&M section

        37       of the company; is that right?

        38       A.   Yes.

        39

        40       Q.   It was also a matter which involved a number of

        41       directors of the company, can I suggest?

        42       A.   Correct.  I should confirm it would have gone to the

        43       company secretary and the board as well - the AWB

        44       International board.

        45

        46       Q.   Could we have, please, WEA.0002.0033.  You will see

        47       that these are minutes of a Wheat Export Authority AWBI
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         1       board - it is a board meeting dated 27 July 2004.

         2       A.   Yes.

         3

         4       Q.   And that you attended that meeting along with

         5       Ms Scales, Mr Fuller and Mr Ingleby?

         6       A.   Yes.

         7

         8       Q.   Can I ask what role the Allen Consulting Group played?

         9       A.   They are a consulting group for the Wheat Export

        10       Authority.

        11

        12       Q.   And you will see under paragraph 3, "Draft PMRR

        13       Report":

        14

        15            The WEA and AWB(I) discussed the timeframe

        16            for the PMRR Report.

        17

        18       And it is noted in the second dot point:

        19

        20            AWB(I) agreed to provide a response on the

        21            draft report by 10 August, instead of

        22            19 August, noting that a full response on

        23            the WEA's use of CAPM analysis may not be

        24            completed by then.

        25

        26       If I go to the second page, paragraph 6, please, do you

        27       recall there being discussion about the request on the part

        28       of WEA for copies of the Iraq contracts?

        29       A.   I don't recall the discussions specifically, but I

        30       know that it was an ongoing item where WEA did eventually

        31       review contracts in our offices, yes.

        32

        33       Q.   Why was the Wheat Export Authority seeking to review,

        34       or view, I should say, contracts involving Iraq?

        35       A.   I assume it was as a result of some of the media

        36       claims that had been made in the press.

        37

        38       Q.   Do you recall how the Wheat Export Authority framed

        39       its request - was it in broad terms or did it ask for

        40       specific contracts?

        41       A.   It was in broad terms.  Originally WEA had done audits

        42       in the past.  I think initially the WEA were uncertain as

        43       to whether to get, if you like - whether it was their role

        44       to review contracts, especially with the pending Volcker

        45       Inquiry.  Initially they were going to do a random sample

        46       of - they proposed six or eight contracts.  Eventually they

        47       asked for all contracts within a two-year period.



            .1/3/06 (37)               3689     S F SHERIDAN (Mr Condon)

                            Transcript produced by ComputerReporters

�









         1

         2       Q.   Were those contracts provided to the Wheat Export

         3       Authority in due course?

         4       A.   They were.  We sought those contracts.  We were going

         5       to provide them but, because of concerns regarding, again,

         6       confidentiality, it was proposed by senior management that

         7       WEA come into AWBI's offices and sight those contracts and

         8       do their audit in-house, if you like.

         9

        10       Q.   Were you present when the Wheat Export Authority came?

        11       A.   I was.

        12

        13       Q.   Were they simply given the bundle of the contracts; is

        14       that right?

        15       A.   They were given a lever arch file of the contracts,

        16       including a briefing note, and the contracts included

        17       attached documentation such as UN approval forms and

        18       I believe a copy of the file should have been tendered to

        19       the Commission - or, sorry, not a copy of the file, the

        20       original file should have been tendered to the Commission.

        21

        22       Q.   The file of the contracts and the briefing note?

        23       A.   Yes.

        24

        25       Q.   And who physically selected those documents?

        26       A.   We went to international sales and marketing and they

        27       got all the contracts out within the two-year time frame

        28       that was specified by the Wheat Export Authority.

        29

        30       Q.   I just want to get clear in my mind this matter:  you

        31       stated that there was at this stage a concern about

        32       allegations of wrongdoing which had been published in

        33       certain places; is that correct?

        34       A.   Well, I am assuming there was media commentary in

        35       2003, similar to what was put up earlier.

        36

        37       Q.   Yes.

        38       A.   And as a result of that media commentary the Wheat

        39       Export Authority no doubt felt, and even observers, myself,

        40       I was under the opinion that they would come under some

        41       pressure to review contracts.

        42

        43       Q.   And the Wheat Export Authority wanted to be satisfied

        44       one way or the other about what the true position was; is

        45       that right?

        46       A.   I believe so.

        47
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         1       Q.   And that would have been your view at the time,

         2       I suggest.

         3       A.   Yes.

         4

         5       Q.   You have to answer "yes" or "no" for the transcript,

         6       sorry?

         7       A.   Yes, sir.

         8

         9       Q.   What I want to know is how it came to pass that the

        10       documents supplied came to be only a briefing paper and the

        11       contracts, and no other documents?

        12       A.   I believe there was a briefing paper, the contracts,

        13       UN approval forms and some other documents with each

        14       contract, which was - I should say I had no expertise

        15       myself in what is required, so we went to international

        16       sales and marketing and asked for the relevant

        17       documentation.  I am not sure what more documentation they

        18       should have sighted.

        19

        20       Q.   Well, in other words, the task of collating the

        21       documents for the Wheat Export Authority was left to you,

        22       when you say you have no knowledge of the documents IS&M

        23       might have; is that right?

        24       A.   Effectively, yes.

        25

        26       Q.   When you went to the IS&M section, who did you speak

        27       to about collating documents?

        28       A.   Originally it would have been Michael Long.

        29

        30       Q.   Who else after Mr Long?

        31       A.   And Michael would have directed one of his team to

        32       seek the documents.  I think Nigel Edmonds-Wilson then

        33       copied the documents.

        34

        35       Q.   Were you shown, putting to one side the contractual

        36       documents and the approvals, any other documents --

        37       A.   No.

        38

        39       Q.   -- in the possession of IS&M?

        40       A.   No.

        41

        42       Q.   Were you shown the emails, for example?

        43       A.   No.

        44

        45       Q.   Or any correspondence, for example?

        46       A.   No.

        47
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         1       Q.   Did you speak to Mr Cooper about the request of the

         2       Wheat Export Authority?

         3       A.   Yes.  I advised him early on in the process that it

         4       was likely that WEA would have to do some sort of audit,

         5       because he was coordinating, if you like, Project Rose

         6       prior to the Volcker Inquiry.

         7

         8       Q.   What did you say to Mr Cooper?

         9       A.   Just that, in effect, he needed to be aware that he

        10       may now have two lines of inquiry on his hands and that WEA

        11       would no doubt be coming in to do an audit.

        12

        13       THE COMMISSIONER:   Q.   Are you speaking about 2004?

        14       A.   Yes.

        15

        16       Q.   What about the corresponding report for 2003?

        17       A.   I don't believe there was any discussions or audit

        18       done of Iraqi contracts specifically in that period.  We do

        19       give, I should say, the Wheat Export Authority contract

        20       data in a spreadsheet form on an annual basis, but that's

        21       for all markets.

        22

        23       THE COMMISSIONER:   Do we have a chronology of all the

        24       requests that were made or the reports that were prepared?

        25

        26       MR CONDON:   We are compiling that, Commissioner, but it is

        27       not complete.  That's partly because we are still collating

        28       information.

        29

        30       THE COMMISSIONER:   Yes.  I realise that.

        31

        32       MR CONDON:   Q.   I just want to tax you about Mr Long and

        33       Mr Cooper.  What did you ask Mr Long and what did he say in

        34       response?

        35       A.   That we needed - I said, as far as I can recall, that

        36       we needed copies of contracts and associated documentation,

        37       such as the UN approvals documentation, and that WEA were

        38       coming in to do a review of the contracts.

        39

        40       Q.   I know you identified classes of documents you were

        41       interested in.  Did you express any limitation to Mr Long

        42       on the documents you wanted?  Did you say, "I don't want

        43       this", or "I don't want that"?

        44       A.   No, definitely not.

        45

        46       Q.   What about Mr Cooper?

        47       A.   No.
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         1

         2       Q.   The same position?

         3       A.   Yes - the same position.

         4

         5       MR CONDON:   Commissioner, I tender the minutes of the

         6       board meeting of 27 July 2004, WEA.0002.0033 through to

         7       0036.

         8

         9       MR JUDD:   They probably ought, in our submission, be

        10       regarded as a confidential exhibit, Commissioner.

        11

        12       MR CONDON:   Commissioner, I have nothing to say about that

        13       except I have read on to the transcript the paragraphs

        14       numbered 3 and 6, and there is nothing confidential about

        15       the heading or the list of attendees, with respect.

        16

        17       MR JUDD:   No, we agree with that.

        18

        19       THE COMMISSIONER:   Paragraph 15 addresses future meetings

        20       of the board - that's WEA and AWBI.

        21

        22       MR CONDON:   Yes.

        23

        24       THE COMMISSIONER:   There is no reason why that should be

        25       confidential, or paragraph 14.  I shall mark the document a

        26       confidential exhibit, except for the heading, the list of

        27       attendees, paragraph 3, paragraph 6, paragraph 14 and

        28       paragraph 15.  It will be confidential exhibit 156C.

        29

        30       EXHIBIT #156C MINUTES OF BOARD MEETING OF 27/7/2004,

        31       BARCODED WEA.0002.0033-0036

        32

        33       MR CONDON:   Q.   Mr Sheridan, you have mentioned a

        34       briefing paper.  Could I have, please, exhibit 330 -

        35       AWB.0269.0002.  Is that a copy of the briefing note to

        36       which you made reference?

        37       A.   I believe so, yes.

        38

        39       Q.   Although it is dated at the end of the document - I

        40       will supply you with a copy in due course - 10 August 2004,

        41       there is some handwriting at the top 11 August 2004.  Is

        42       that your handwriting?

        43       A.   It could be, yes.  I think --

        44

        45       Q.   I will just supply you with a copy, which will be

        46       easier for you to look through.  This is a document which

        47       is headed "AWB Limited briefing paper to the Australian
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         1       Government The Oil For Food program in Iraq:  The

         2       involvement of AWB Limited".  Can I suggest to you that the

         3       heading indicates, first, this is an important document,

         4       because it is going to the government; do you agree with

         5       that proposition?

         6       A.   What I was told regarding the heading was that - not

         7       so much that it was going to the government, but that it

         8       had been drafted for the government and I was being

         9       provided a copy for the Wheat Export Authority, and that

        10       I should note it was confidential and not for --

        11

        12       Q.   Who told you that?

        13       A.   I was supplied the document by Peter Hargreaves, who

        14       was also working with Jim Cooper coordinating Project Rose.

        15

        16       Q.   So did you have any role in drafting this document, or

        17       was it simply supplied to you in this form?

        18       A.   No, it was supplied to me in this form.

        19

        20       Q.   You have told me what Mr Hargreaves said.  Do you

        21       recall --

        22

        23       THE COMMISSIONER:   Q.   Who gave you this document?

        24       A.   Peter Hargreaves.

        25

        26       Q.   Where did he get it from?

        27       A.   I assume from the Project Rose team, that it was a

        28       document that team had drafted for the Australian

        29       Government, or he said it was a document that was drafted

        30       for the Australian Government, and that I should make WEA

        31       aware that it was confidential.

        32

        33       MR CONDON:   Q.   Did he explain why it was to be kept

        34       confidential?

        35       A.   Just on the basis that it was being confidentially

        36       provided to the government.

        37

        38       Q.   What else did he say to you about this document?

        39       A.   No more than that.  It was rather self-evident,

        40       I thought, the document.

        41

        42       Q.   Did you read it yourself --

        43       A.   Yes.

        44

        45       Q.   Did it seem to you to be accurate?

        46       A.   Well, I thought it was both accurate and I found it

        47       somewhat reassuring.
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         1

         2       Q.   Did you find it to be comprehensive?

         3       A.   More comprehensive than previous briefing notes I had

         4       been provided, yes.

         5

         6       Q.   We know, of course, that you had seen in 2002,

         7       October, a document that refers to Tigris.  Had you had any

         8       more involvement with the Tigris matter or heard anything

         9       more about it since October 2002?

        10       A.   Apart from the meetings I referred to in - well, the

        11       meeting in early 2004, where I believed the general manager

        12       was pursuing it with senior management as an issue.  I did

        13       hear it referred to at the beginning of an AWB

        14       International board meeting, and I believe --

        15

        16       Q.   Can I just cut you off, was that before or

        17       after August 2004?

        18       A.   It would have been after August 2004.

        19

        20       Q.   Are you thinking of the December 2004 board meeting?

        21       A.   Yes.

        22

        23       Q.   I will take you to that in due course.  Concentrating

        24       on the period up to August 2004, you mentioned a meeting

        25       earlier in the year involving Tigris.  Was there anything

        26       else you heard about Tigris?

        27       A.   No, other than in 2005 we once again provided contract

        28       data to the Wheat Export Authority.

        29

        30       Q.   Casting your mind back to the meeting in early 2004,

        31       who was present?

        32       A.   I believe Sarah Scales, David Johnson, and there would

        33       have been someone from finance - possibly Declan Lynch,

        34       I think.

        35

        36       Q.   And what was discussed on that occasion?

        37       A.   It was a finance meeting about, if you like,

        38       expenditure matters for the national pool in general.  The

        39       one item surrounding Tigris was this debt recovery and an

        40       associated commission, and it was an action item for

        41       David Johnson to pursue, and Sarah Scales also advised us

        42       that it was a confidential matter and that she was going to

        43       pursue it with senior management.

        44

        45       Q.   Was it your understanding, based upon that meeting,

        46       that a possibility would be that the contracts with Iraq

        47       would be loaded up with some additional sum per tonne to
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         1       facilitate the repayment of a debt due to Tigris?

         2

         3       MR FORREST:   I object to that question, Mr Commissioner.

         4       It seems to me to be temporally out of sync.  We are

         5       talking 2004 now.  So if the question were was it a

         6       possibility that the contracts were going to be loaded up,

         7       we are after the ball a little, I think.  At that stage, by

         8       2004, the contracts have in effect been satisfied and the

         9       money has arrived back at AWB.  I may have heard it

        10       incorrectly, but it seemed to me that it was indicating

        11       that Tigris, insofar as debt recovery was concerned, was a

        12       proposal.

        13

        14       THE COMMISSIONER:   The question was this:

        15

        16            Was it your understanding, based upon that

        17            meeting, that a possibility would be that

        18            the contracts with Iraq would be loaded up

        19            with some additional sum per tonne to

        20            facilitate the repayment of a debt due to

        21            Tigris?

        22

        23       MR FORREST:   That's the purpose for my objection.  It

        24       seemed to me that it was a done deal by then, and there

        25       wasn't anything contingent about it.

        26

        27       THE COMMISSIONER:   No, there plainly wasn't.

        28

        29       MR FORREST:   All I am really saying is that if the

        30       question were "Was it your understanding that what had

        31       occurred is that the contracts with Iraq were loaded up" it

        32       would be a more accurate statement of fact.

        33

        34       MR CONDON:   I am content with that question.

        35

        36       Q.   You heard Mr Forrest's question.  Can you answer it?

        37

        38       MR FORREST:   It wasn't my question.  It was a restatement.

        39

        40       MR CONDON:   Q.   Was it your understanding that contracts

        41       had been loaded up?

        42       A.   I'm trying to recall.  I am not sure I actually

        43       understood the deal at all.  There was limited discussion

        44       around it.  In fact, as I said, Sarah said that it was a

        45       confidential matter that she would take up with senior

        46       management, and she also asked David to look into it.

        47
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         1       Q.   Why did Ms Scales say it was confidential?

         2       A.   I assume there was some sensitivity around the deal.

         3

         4       Q.   Did she explain why there was some sensitivity around

         5       the deal?

         6       A.   No.

         7

         8       Q.   Over lunch we received your diaries, or your books.

         9       Can I supply you with a copy - they are not yet barcoded -

        10       of an extract.  If you keep open the page but just go to

        11       the front page of that bundle, you will see

        12       "S Sheridan July-September 2004?"  That's all I have to go

        13       on about date, except that if you go to the second page of

        14       the bundle you will see some dates, 31 July 2004; correct?

        15       A.   Yes.

        16

        17       Q.   I have opened the page on the entry "Finance Meeting

        18       Actions - Tigris", it looks like "SSC" - Sarah Scales?

        19       A.   Correct.

        20

        21       Q.   And "AL", Mr Lindberg?

        22       A.   Correct.

        23

        24       Q.   Were they present at the meeting?

        25       A.   No, that is my shorthand for the fact that Sarah was

        26       going to take the issue up with Mr Lindberg.

        27

        28       Q.   Ms Scales was present at the meeting?

        29       A.   Yes.

        30

        31       Q.   "When pay?"

        32       A.   These two next points are my question - effectively

        33       questions to myself, when is this money being paid and who

        34       is this money being paid to.

        35

        36       Q.   And there is a figure of $2.2m?

        37       A.   Correct.

        38

        39       Q.   I don't know what currency it is in, but do you know

        40       what the $2.2m refers to?

        41       A.   I am assuming it is either the debt that was referred

        42       to - yes, I assume that would be part of the debt.

        43

        44       Q.   And can you help me out with entries 2 and 3, which

        45       may have no relevance to Tigris?

        46       A.   No, they are not relevant to Iraq.

        47



            .1/3/06 (37)               3697     S F SHERIDAN (Mr Condon)

                            Transcript produced by ComputerReporters

�









         1       Q.   What does item 3 read, please?

         2       A.   "Graincorp carry".

         3

         4       Q.   And then a little bit down the page we have an entry

         5       "Report"; do you see that?

         6       A.   Yes.

         7

         8       Q.   There is an entry "Commissions - accruals?", and the

         9       next line "Tigris".

        10       A.   Yes.

        11

        12       Q.   Is that your note of the meeting which you have

        13       referred to earlier?

        14       A.   Yes.

        15

        16       Q.   Having had that note put in front of you, what do you

        17       say about what was discussed on this particular occasion

        18       about Tigris?

        19       A.   Essentially that, as I said earlier, this was - as far

        20       as I can recall, this was where I first started to learn

        21       some detail and gained some understanding of what the

        22       Tigris deal truly, if you like, entailed, that it was a

        23       debt recovery.  I am aware that I am copied on or sent that

        24       earlier email in 2002, but this is where it has had some

        25       resounding impact with myself.  Sarah said she was going to

        26       pursue the issue with Andrew Lindberg, and I have noted

        27       down some questions to myself as to who is being paid,

        28       because this is a finance meeting about payments into and

        29       out of the national pool, and the reporting items down the

        30       bottom are just action items coming out of the meeting, and

        31       I have just got two question marks next to "Tigris" because

        32       it appeared to be an outstanding item that Sarah and/or

        33       David were pursuing.

        34

        35       Q.   You say that it was a debt recovery matter.  Did you

        36       not have a view at this time about how the debt was to be

        37       recovered?

        38       A.   Well, only what I learnt at the meeting.  It is very

        39       difficult to separate what I know now from what I knew back

        40       then.  I now know quite a deal about Tigris.

        41

        42       Q.   Can I press you on what you knew then - you knew it

        43       was a debt recovery matter; correct?

        44       A.   Yes.

        45

        46       Q.   You knew that a debt was going to be recovered in some

        47       indirect way; is that correct?
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         1       A.   Well, yes.  Yes, essentially.

         2

         3       Q.   It didn't involve a payment by the Iraqi Government to

         4       Tigris, did it - directly?

         5       A.   No, I didn't assume it involved a payment to the Iraqi

         6       Government or - I'm not sure what I thought of the deal at

         7       the time, apart from the fact that it was definitely an

         8       anomaly, if you like.

         9

        10       Q.   You knew about the sanctions, didn't you?

        11       A.   Broadly, yes.

        12

        13       Q.   Can I suggest that when you thought it was an anomaly,

        14       you thought it was some arrangement by which the sanctions

        15       were to be circumvented?

        16       A.   No, not at that point in time.

        17

        18       Q.   Well, I am using your word "anomaly".  In what way, or

        19       for what reason, did you think it was anomalous?

        20       A.   Well, more the confidentiality around the deal.

        21

        22       Q.   Did Ms Scales often press upon you that matters

        23       discussed in these forms were to be kept strictly

        24       confidential?

        25       A.   Frequently, yes, actually.

        26

        27       Q.   Did you have a view at the time as to why AWB was

        28       being involved in a debt recovery matter?

        29       A.   No.  I thought it - again, I thought it was strange,

        30       but I did know that AWB had, if you like, paid rebates to

        31       customers in the past, and was paid commissions, so whilst

        32       this is quite an anomaly, if you like, there are other

        33       instances of - not like this, but at the time.  It seemed

        34       strange that I hadn't the same level of knowledge as I have

        35       now.

        36

        37       Q.   Did you ask the questions that you noted down in your

        38       document?

        39       A.   We started to ask those questions and were advised

        40       that - basically that she would take them up with Andrew

        41       Lindberg.

        42

        43       Q.   How often did these meetings take place?

        44       A.   I'm not sure that they were a regular, defined period,

        45       but roughly it could have been monthly or further apart.

        46

        47       Q.   And at the next meeting did you follow up what had
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         1       been said about Tigris?

         2       A.   No, because I didn't attend all the finance meetings.

         3       I wasn't a regular participant.

         4

         5       Q.   Well, we don't know the date of the meeting to which

         6       this file note refers, because it is not dated --

         7       A.   Correct.

         8

         9       Q.   -- but between that meeting and the briefing paper,

        10       exhibit 330, the one to the Australian Government, did you

        11       have any other conversations with anyone about the Tigris

        12       transaction?

        13       A.   The only conversations I think I had were the fact

        14       that the relevant contracts were included in the ones that

        15       were provided to the Wheat Export Authority.

        16

        17       Q.   Is that the conversations with Mr Long and Mr Cooper?

        18       A.   No, well, it was more a fact that I just went to

        19       international sales and marketing and ensured that within

        20       the two-year period all the contracts were included, and

        21       that did include, as it turned out to be, the two contracts

        22       that related to Tigris.

        23

        24       Q.   And on that occasion did you speak to anyone about

        25       Tigris specifically?

        26       A.   I would have advised, I believe, Peter Hargreaves, and

        27       I believe I advised Sarah that those contracts were all

        28       within the contracts that were being provided to the Wheat

        29       Export Authority.

        30

        31       Q.   What response did you receive when you told

        32       Mr Hargreaves and Ms Scales of that information?

        33       A.   That that was fine.

        34

        35       Q.   Did they say anything else about the Tigris

        36       transaction on that occasion?

        37       A.   No.

        38

        39       MR CONDON:   I will tender the diary note, Commissioner, of

        40       one page, headed "Finance Meeting".

        41

        42       THE COMMISSIONER:   Yes.  The page headed "Finance Meeting"

        43       with the first words "Actions  1.  Tigris" will be

        44       exhibit 467.

        45

        46       EXHIBIT #467 PAGE HEADED "FINANCE MEETING", "ACTIONS

        47       1. TIGRIS"
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         1

         2       MR CONDON:   Q.   Returning to exhibit 330, which is the

         3       briefing paper, I understand your evidence to be that this

         4       was given to you for circulation to the WEA in, in effect,

         5       its final form?

         6       A.   Correct.

         7

         8       Q.   When you saw it and read it, as you said you did, did

         9       you think it was comprehensive or complete?

        10       A.   Well, yes.  Yes, I thought it stepped through the

        11       process.  Previous briefing notes I had been provided

        12       didn't have anywhere near that sort of detail and I thought

        13       it was both - as I said, I thought it was comprehensive and

        14       reassuring for, if you like, an introductory briefing note

        15       to the auditor.

        16

        17       Q.   Did you have any concern that there was no reference

        18       to Tigris in this particular briefing note?

        19       A.   At the time, no.

        20

        21       Q.   You say "at the time, no".  In hindsight has your view

        22       changed?

        23       A.   Well, if it turns out that there is something

        24       anomalous with the Tigris contracts, then yes, I would be

        25       concerned.  But my understanding was that, despite them

        26       being looked into by Ms Scales and with senior management,

        27       they must have been okay.

        28

        29       Q.   Could I take you to a record of meeting with the

        30       Australian Wheat board of 11 August 2004, this being a

        31       Wheat Export Authority document - WEA.0002.0193.

        32       A.   Yes.

        33

        34       Q.   As I said, this comes from the records of the Wheat

        35       Export Authority.  You are listed as being an attendee?

        36

        37       THE COMMISSIONER:   What's the date?

        38

        39       MR CONDON:   11 August 2004.  Who was Mr Heath?

        40       A.   He was one of my staff members.

        41

        42       Q.   He was your subordinate; is that correct?

        43       A.   Correct.

        44

        45       Q.   Can I take you to the paragraph numbered 10 on

        46       page 0194.  Was it on that occasion that you gave the Wheat

        47       Export Authority representatives the documents there
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         1       listed?

         2       A.   Correct.

         3

         4       Q.   What did you say to them when you gave them the

         5       documents?

         6       A.   I effectively just provided the briefing note and the

         7       contracts for their review.

         8

         9       Q.   If you go over the page, to paragraph number 12, this

        10       appears:

        11

        12            There were two letters dated 22 November

        13            2003 from the WFP relating to contracts,

        14            A1670 and A1680, which stated that "WFP

        15            have been requested by the CPA [Coalition

        16            Provisional Authority] to deduct the after

        17            sales service fee of 10 per cent on this

        18            contract".

        19

        20            .  this was the documentation that some

        21            media reports claimed was proof of

        22            10 per cent "kickbacks" to the Iraqi

        23            regime; and

        24            .  the letters did not contain any

        25            reference to the rationale for the

        26            deduction nor any specific arrangements.

        27

        28       Does that paragraph accord with your recollection of what

        29       was said on that particular occasion?

        30       A.   I believe so, yes.

        31

        32       Q.   And then paragraph 13 says as follows:

        33

        34            AWB(I) explained that the 10 per cent

        35            deduction was the result of a blanket

        36            demand from the CPA of a 10 per cent

        37            reduction on all contracts for food

        38            imports, including wheat:

        39            .  the demand was unrelated to the alleged

        40            claims and was a move by the CPA to gain

        41            credibility from, and show value to, the

        42            Iraqis; and.

        43            .  AWB(I) considered that:

        44            .  there was little choice but to comply,

        45            if the contracts were to be honoured;

        46            .  there was sufficient risk dividend built

        47            into the contract price to allow for the
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         1            deduction without significant detriment to

         2            the National Pool; and

         3            .  a Russian supplier of food products

         4            refused to meet the demand and was unable

         5            to make a sale to Iraq.

         6

         7       Does that paragraph accord with your recollection of what

         8       was said on that particular occasion?

         9       A.   I believe so, yes.

        10

        11       Q.   And I take it this meeting had been prearranged?

        12       A.   Yes.

        13

        14       Q.   Before the meeting, had it been put to you by the

        15       Wheat Export Authority that an issue for discussion was the

        16       10 per cent reduction by the Coalition Provisional

        17       Authority?

        18       A.   I don't recall whether they raised it before the

        19       meeting, but they definitely did raise it during the

        20       meeting.

        21

        22       Q.   Now, Mr Heath had no experience in IS&M, did he?

        23       A.   No.

        24

        25       Q.   If paragraph 13 is to be accepted as accurate - which

        26       you appear to do - you gave a response there and then to

        27       the proposition put to you by the wheat export people; is

        28       that correct?

        29       A.   I sought - went and sought a response from

        30       international sales and marketing at the time.

        31

        32       Q.   When you say "at the time", during the course of the

        33       meeting, did you?

        34       A.   Correct.

        35

        36       THE COMMISSIONER:   Q.   Who did you speak to?

        37       A.   I believe it was Chris Whitwell or Michael Long.

        38       I haven't got a notation of exactly which of those two it

        39       was, but it would have been one of those two individuals.

        40

        41       MR CONDON:   Q.   When you say "it would have been one of

        42       those two individuals", Mr Whitwell was the account

        43       manager, was he not?

        44       A.   I believe so, yes.

        45

        46       Q.   And Mr Long was his superior?

        47       A.   Yes.
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         1

         2       Q.   So they were the two people naturally to turn to; is

         3       that right?

         4       A.   Yes.

         5

         6       Q.   Am I right in thinking you telephoned one of those

         7       gentlemen?

         8       A.   I thought I had spoken to one of them directly.

         9

        10       Q.   Yes.  You communicated what had been said by the wheat

        11       export people?

        12       A.   Yes.

        13

        14       Q.   And did they respond immediately?

        15       A.   No, no.  They did follow up with this set of minutes

        16       at a later date.

        17

        18       Q.   I put the question badly.  You telephoned whoever it

        19       was, you passed on the concern, and did that person there

        20       and then --

        21

        22       THE COMMISSIONER:   He said he spoke to them directly,

        23       I think.

        24

        25       THE WITNESS:   Yes.

        26

        27       THE COMMISSIONER:   Q.   Was this meeting in your office?

        28       A.   Yes, it was in AWB's building, so I spoke directly to

        29       them.

        30

        31       Q.   So you left the meeting and went to see either Mr Long

        32       or Mr Whitwell?

        33       A.   Yes.

        34

        35       Q.   And what was the discussion you had with them?

        36       A.   Effectively the answer that was given there - as

        37       I recall.

        38

        39       Q.   And did you then return to the meeting?

        40       A.   Yes.

        41

        42       Q.   And conveyed that response?

        43       A.   Yes.

        44

        45       MR CONDON:   Q.   Did the wheat export people provide the

        46       two letters of 22 November 2003 during the course of that

        47       meeting?
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         1       A.   Those letters were attached to the contracts and the

         2       associated UN documents, et cetera - all the correspondence

         3       with each contract were done up in a series of bundles.

         4

         5       Q.   So those letters came from the Australian Wheat

         6       Board's documents?

         7       A.   Yes.

         8

         9       Q.   Did you show Mr Whitwell or Mr Long those two letters

        10       when you spoke to whoever it was?

        11       A.   No.

        12

        13       THE COMMISSIONER:   Q.   Think carefully, please, and see

        14       if you can recollect which of those two it was?

        15       A.   I foresaw this question, Commissioner, and at this

        16       stage I just cannot recall which individual it is, and have

        17       been berating myself ever since that I haven't got a diary

        18       note accordingly.

        19

        20       MR CONDON:   Q.   Is it your policy, Mr Sheridan, that if

        21       you find out something you have said, no matter how

        22       innocently, is incorrect, you will later correct it, when

        23       you are dealing with the Wheat Export Authority?

        24       A.   Yes, of course.

        25

        26       MR CONDON:   Could I tender the Wheat Export Authority

        27       document, Commissioner, I think as a confidential exhibit,

        28       except for the list of attendees, paragraph 1 --

        29

        30       THE COMMISSIONER:   Why should this be confidential?

        31

        32       MR CONDON:   The reason I say it is it is a document from

        33       the Wheat Export Authority.

        34

        35       THE COMMISSIONER:   I realise that, but it doesn't make it

        36       confidential.

        37

        38       MR CONDON:   I tender the document.

        39

        40       THE COMMISSIONER:   Mr Judd, do you have any objection to

        41       it being a public document?

        42

        43       MR JUDD:   No, the only reason we have ever contended for

        44       confidentiality is if it contains material emanating from

        45       the AWB or if it relates to the ministerial briefing.

        46

        47       THE COMMISSIONER:   I will mark it as exhibit 468.
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         1

         2

         3       EXHIBIT #468 RECORD OF MEETING WITH THE AUSTRALIAN WHEAT

         4       BOARD OF 11/8/2004, BARCODED WEA.0002.0193

         5

         6       MR CONDON:   Is it convenient to take a short break now?

         7

         8       THE COMMISSIONER:   Yes.  I will briefly adjourn.

         9

        10       SHORT ADJOURNMENT

        11

        12       MR CONDON:   Q.   Could I have, please, exhibit 329 -

        13       WST.0004.0057.  Mr Sheridan, you sent this email to

        14       Mr Hargreaves.  Who is Nathan Abbott, one of the persons to

        15       whom it was copied?

        16       A.   He was legal counsel at AWB for a period.

        17

        18       Q.   If I just take you to the format of this email first,

        19       under your name "Happy to discuss, Steve", we have "Record

        20       of meeting with AWB(I) on 11 August".  If we scroll down,

        21       that seems to reflect what appears in the previous

        22       document; is that correct?

        23       A.   Correct.

        24

        25       Q.   Then, having got those minutes, you provide comments,

        26       and you say:

        27

        28            They have also requested a written

        29            explanation of the 10% reduction in price

        30            as requested by CPA.

        31

        32       And then you quote the request.  Do you know if that

        33       request was made by way of an email or letter, or what?

        34       A.   From the Wheat Export Authority?

        35

        36       Q.   Yes.

        37       A.   I am not sure.  I believe it was an email.

        38

        39       Q.   You asked Peter - that's Mr Hargreaves, I take it --

        40       A.   Correct.

        41

        42       Q.   -- to provide a written explanation "that we can

        43       forward to Wheat Export Authority"?

        44       A.   Correct.

        45

        46       Q.   "To close this off":

        47
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         1            I believe Jim does not have an issue with

         2            it and suggested you or Chris could draft

         3            something.

         4

         5       Jim was Mr Cooper, was he?

         6       A.   Correct.

         7

         8       Q.   Can I take it from this email that you had spoken to

         9       Mr Cooper?

        10       A.   I must have, at the time.

        11

        12       Q.   And can you recall what you said to Mr Cooper and what

        13       he said to you?

        14       A.   Only in that I had the request, I was trying to get a

        15       response to it.  From that I take it that basically Jim had

        16       passed the issue off to someone else.

        17

        18       Q.   What did Mr Cooper say to you in response?

        19       A.   I think that was in effect his response, if you like,

        20       getting someone else to draft up a response to the

        21       question.

        22

        23       Q.   Now, I can't seem to find a response to that request,

        24       at least in writing.  Have you seen one?

        25       A.   No, I have looked as well.  I haven't found a written

        26       response to that.

        27

        28       Q.   Can I ask you for an explanation as to why, if the

        29       Wheat Export Authority had made a request for a response,

        30       there was no response in writing?

        31       A.   My apologies, I think there was a written response

        32       provided by Chris Whitwell to Peter Hargreaves and myself

        33       and others.  I haven't been able to find whether that

        34       written response of Chris's was forwarded on in writing to

        35       the WEA or whether it was just confirmed verbally with WEA,

        36       but I think Chris's written response effectively reflects

        37       what's in the minutes.

        38

        39       Q.   Well, we will come to Mr Whitwell's response.  I think

        40       it is his email of 13 September.  Can you accept for the

        41       moment that it is from him to Mr Hargreaves, Mr Long,

        42       Mr Hockey, Mr Edmonds-Wilson and to you.  It doesn't state

        43       on its face it is a communication with the Wheat Export

        44       Authority.  Now, you were the man dealing, or the

        45       interface, so to speak, between the AWB and the Wheat

        46       Export Authority.  What is your explanation as to why we

        47       can find no response to that request?
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         1       A.   I can't find a written response.  I can only assume

         2       that, as I said much earlier today, we did deal with a

         3       number of things verbally between management of Wheat

         4       Export Authority and management at AWB International.  We

         5       had numerous requests running at any one time, as well as

         6       the 2004 review going on, so we had a multitude of

         7       requests, and this one may have just been literally dealt

         8       with verbally with WEA management.  It's the only reason I

         9       can find as to why there is not a written answer, otherwise

        10       there would be an email of that response.

        11

        12       Q.   Do you recall any conversation of the kind you have

        13       suggested actually occurring?

        14       A.   I don't recall it.  I didn't recall it as being as

        15       significant an issue as it obviously is now.

        16

        17       Q.   Well, I think, in fairness to the person making the

        18       request, this is in the context of, first of all, one of

        19       AWB's most important customers - correct?

        20       A.   Correct.

        21

        22       Q.   And there had been a suggestion that at least two of

        23       the contracts that AWB had entered into had been inflated

        24       with 10 per cent kickbacks; correct?

        25       A.   Correct.

        26

        27       Q.   And that this was in the context where you had known

        28       of the existence of Project Rose; is that correct?

        29       A.   Correct.

        30

        31       Q.   That when this request came on 24 August you had

        32       spoken to the most senior internal lawyer within the

        33       company, Mr Cooper?

        34       A.   Yes.

        35

        36       Q.   And this had been an issue on AWB's radar in one form

        37       or another since 2003, when the United States wheat body

        38       had first raised concerns; correct?

        39       A.   Correct.

        40

        41       Q.   You yourself had, representing AWB, given the Wheat

        42       Export Authority an assurance in a meeting about the nature

        43       of those contracts; correct?

        44       A.   Yes, I had passed on that assurance that was given to

        45       me.

        46

        47       Q.   And in those circumstances, can I suggest to you that
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         1       this was not a minor matter but a very significant matter

         2       for you and the AWB to deal with?

         3       A.   In hindsight, yes.

         4

         5       Q.   Well, the last few questions I have framed,

         6       Mr Sheridan, relate to your position as at August 2004.  It

         7       is not a matter of hindsight, can I suggest.  This was an

         8       important issue at the time, was it not?

         9       A.   Yes.

        10

        11       Q.   Why was this important issue not dealt with by way of

        12       a response to the Wheat Export Authority?

        13       A.   I do not know.  I wish that there was an email there

        14       forwarding Chris's response back to the Wheat Export

        15       Authority to close that off, but I don't know why there

        16       isn't such an email at a minimum.

        17

        18       THE COMMISSIONER:   Q.   Did the Wheat Export Authority

        19       ever make a further request for the document?

        20       A.   I don't believe so.  Could I just add, before you go

        21       on, it may well have been dealt with, although I can't

        22       confirm this, but it may well have even been dealt with in

        23       discussions at a board level.  But, no, I don't believe

        24       there was a further request.  The issue was seen as

        25       resolved at the time.

        26

        27       MR CONDON:   Q.   On 31 August you received an email from

        28       Mr Fuller, the company secretary - AWB.0298.0001.  Could

        29       I ask you to read that email to yourself.

        30       A.   Yes.

        31

        32       Q.   The recipients are, in the first place, AWBI

        33       directors?

        34       A.   Correct.

        35

        36       Q.   You are copied, as are Ms Scales and Ms Cox.  Who is

        37       Ms Cox?

        38       A.   I believe Ms Cox works up in the board secretary's

        39       office.  I'm not sure what position she actually holds.

        40

        41       Q.   She is in some way involved with the board of

        42       directors of AWB; is that correct?

        43       A.   I would have to confirm that.

        44

        45       Q.   Why was it the case that this document was being

        46       circulated to the directors?

        47       A.   As a matter of practice, when we received a draft
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         1       performance monitoring report, the WEA would provide it to

         2       AWB International for comment.  I would circulate it, as

         3       I mentioned earlier, to senior management positions,

         4       including the executive leadership group, and also to, as

         5       has been sent by Dr Fuller here, the AWB International

         6       directors for their review and comment.

         7

         8       Q.   If one goes to the next page, 0002, we have a document

         9       headed "Wheat Export Authority Second Draft PMRR 2004 - Key

        10       Changes".  It states at the top:

        11

        12            Please find attached the second WEA draft

        13            report Performance Monitoring of AWB

        14            (International) Limited under the Wheat

        15            Marketing Act 1989.

        16            Note, this report is also being couriered

        17            direct from WEA to AWBI directors in hard

        18            copy, in addition to provision of the

        19            attached electronic copy.

        20

        21       A.   Correct.

        22

        23       Q.   It says in the next paragraph:

        24

        25            Management have briefly summarised the key

        26            areas of change to the initial draft PMRR

        27            report.

        28

        29       And we are still trying to find that report, Mr Sheridan:

        30

        31            Management will also provide a more

        32            detailed brief of the outstanding issues on

        33            Friday 3rd September at the AWBI Board

        34            meeting.

        35

        36       And then if we go down the page we have "Summary and

        37       Overview", and about six dot points down we have:

        38

        39            The WEA has examined Iraq contracts and

        40            found them consistent with the data

        41            provided.

        42

        43       Where did that information come from?

        44       A.   I believe that statement was - and I could be

        45       incorrect, but I believed a number of those statements were

        46       effectively extracts or summaries of extracts from the

        47       report.  They are the key changes from the preceding report
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         1       to this second report.  So that statement would have been -

         2       unless I am incorrect, but I believe that statement would

         3       be a statement of the Wheat Export Authority in that

         4       report.

         5

         6       Q.   After the summary, which goes for two pages, we have

         7       at page 0004 a copy of a draft PMRR report.

         8

         9       THE COMMISSIONER:   I don't.

        10

        11       MR CONDON:   We will supply that, Commissioner.

        12

        13       Q.   Can I take you, please, to AWB.0298.0048.  The last

        14       paragraph on the page says:

        15

        16            The WEA is aware of media reports of an

        17            investigation into alleged "kickbacks" to

        18            the Iraqi regime under Saddam Hussein.

        19            This issue is discussed in section 2.5.1

        20            "Corporate Governance."

        21

        22       Do you see that?

        23       A.   Yes.

        24

        25       Q.   If one goes to page 0298.0076, one has in draft what

        26       we saw earlier today, that is, a reference to the AWB

        27       denying any allegation of wrongdoing.

        28       A.   Yes.

        29

        30       Q.   Is it the case, to your knowledge, that that entry

        31       appears as a result of the two-page memorandum entitled

        32       "AWB Limited Briefing Paper to the Australian Government",

        33       which you saw earlier today, dated 11 August 2004, or was

        34       that based upon some other information communicated to the

        35       Wheat Export Authority?

        36       A.   I am not sure how WEA have formed that final view.

        37       I'm assuming it's as a result of both the briefing note,

        38       the audit they conducted, and earlier briefing notes that

        39       were provided that you put up on the screen earlier today.

        40

        41       Q.   So we have seen the briefing notes --

        42       A.   Yes.

        43

        44       Q.   -- which were supplied, and the only documents which

        45       the Wheat Export Authority asked for and received were the

        46       contracts, the briefing paper, and I think you mentioned

        47       some supporting documents?
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         1       A.   Mmm-hmm.

         2

         3       Q.   That was the basis upon which the Wheat Export

         4       Authority came to express that conclusion, to the best of

         5       your knowledge; is that right?

         6       A.   I assume so, yes.

         7

         8       MR CONDON:   Commissioner, I tender that document, being

         9       Mr Fuller's email starting at 0001 through to 0146, as a

        10       confidential exhibit, save for the passages that I have

        11       read on to the transcript.

        12

        13       THE COMMISSIONER:   The email is not confidential, is it?

        14

        15       MR CONDON:   No, it is not.

        16

        17       THE COMMISSIONER:   The email, AWB.0298.0001, will be

        18       exhibit 469.

        19

        20       EXHIBIT #469 EMAIL FROM MR FULLER BARCODED AWB.0298.0001

        21

        22       THE COMMISSIONER:   The attachments, being AWB.0298.0002

        23       through to 0146, will be confidential exhibit 157C.

        24

        25       EXHIBIT #157C ATTACHMENTS TO MR FULLER'S EMAIL,

        26       BARCODED AWB.0298.0002-0146

        27

        28       MR CONDON:   Q.   You would recall that the key change

        29       document foreshadowed a discussion at board level on

        30       3 September.  Can we have, please, AWB.0200.0026.  We see

        31       that you were in attendance?

        32       A.   Yes.

        33

        34       Q.   Can I take you through to page 3 of the minutes, 0028.

        35       Could I ask you to read the entry under paragraph 5, and,

        36       in particular, paragraph (ii).

        37       A.   Yes.

        38

        39       Q.   Do you recall what discussion took place on that

        40       occasion about the draft report insofar as it related to

        41       Iraq?

        42       A.   Can I just confirm the date of this board meeting?

        43

        44       Q.   3 September 2004.

        45       A.   At that point in time the board would have been

        46       briefed on a number of issues that had arisen in the PMR

        47       report, including Iraq, the fact that WEA had come in and



            .1/3/06 (37)               3712     S F SHERIDAN (Mr Condon)

                            Transcript produced by ComputerReporters

�









         1       sighted - and reviewed the contracts, and the fact that the

         2       report had been distributed to management and ELG and now

         3       the board.

         4

         5       Q.   You say the board would have been briefed on these

         6       issues.  Would that have been a task you attended to?

         7       A.   Both myself as well as Sarah Scales.

         8

         9       Q.   And was that briefing done in the course of this

        10       particular meeting, or before it, or when?

        11       A.   If this was the AWB International board meeting, it

        12       would have been done during the board meeting.

        13

        14       Q.   Now, I know you have given us some diary entries, or

        15       notebooks, and, to be quite frank, I am not on top of those

        16       yet, but have you gone through those to see what was said

        17       on this particular occasion?

        18       A.   I may have some briefing notes - sorry, to answer the

        19       question, yes, I have gone through them, although there

        20       probably aren't many briefing notes taken down, because

        21       I find it difficult to both talk and take notes at the same

        22       time.  There would have been some typed briefing notes done

        23       prior to the board meeting, just as bullet point reminders,

        24       and I'm sure Iraq would have been one of the issues on the

        25       agenda.

        26

        27       Q.   Well, have you seen any typed notes of a briefing

        28       paper --

        29       A.   Yes, yes, but it literally just mentions "Iraq -

        30       review of contracts", something to that effect.

        31

        32       Q.   And do your handwritten notes say anything about this

        33       issue or not?

        34       A.   I don't believe so, not in detail.

        35

        36       Q.   Well, what do you recall telling the board on this

        37       occasion?

        38       A.   I would have advised the board of the process that

        39       we've discussed today that had occurred with the Wheat

        40       Export Authority coming in, sighting contracts, the process

        41       of review and their conclusions in the report.

        42

        43       Q.   And do you recall any questions being asked by anyone

        44       present about the report you gave?

        45       A.   Not from memory, no.

        46

        47       Q.   Mr Lindberg was there in attendance:  did he say
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         1       anything about what you had to say?

         2       A.   I can't recall, no.

         3

         4       Q.   Ms Scales was there:  did she have anything to say

         5       about what you said?

         6       A.   Not that I recall.  There could have been general

         7       discussion, but nothing specific came to mind that I

         8       could --

         9

        10       Q.   I'm not suggesting this was said but I just want to

        11       know one way or the other:  was there any discussion about

        12       Tigris on this particular occasion?

        13       A.   No, not that I'm aware of.

        14

        15       MR CONDON:   Commissioner, I tender those board minutes.

        16

        17       THE COMMISSIONER:   Yes.

        18

        19       EXHIBIT #158C BOARD MINUTES OF MEETING OF AWB INTERNATIONAL

        20       ON 3/9/2004, BARCODED AWB.0200.0026-0028

        21

        22       THE COMMISSIONER:   That is a confidential exhibit, except

        23       for the list of attendees and paragraph 5.1.

        24

        25       THE WITNESS:   Mr Commissioner, can I just clarify a point?

        26       There was a comment, as I mentioned earlier today, made at

        27       a board meeting re Tigris, but I'm just not sure whether it

        28       was September or December.

        29

        30       MR CONDON:   Q.   I will come to December tomorrow,

        31       Mr Sheridan.  I will deal with it then.  Could I apologise,

        32       I want to just take you back to one other item on this

        33       note.  If we go to the list of those persons present, we

        34       see you present, and then for Mr Johnson he is present for

        35       three nominated agenda items.  Was it the practice that, if

        36       a person was present only for part of a meeting, that fact

        37       be noted?

        38       A.   I'm not sure - that would be a question for the board

        39       secretary.

        40

        41       Q.   Is it your recollection you were present for the

        42       entirety of this meeting?

        43       A.   I believe so, yes.

        44

        45       Q.   If one goes to page 0031, we see under item 8(iii) an

        46       entry for Project Rose:

        47
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         1            The Board discussed the verbal update

         2            provided by Mr Lindberg.

         3

         4       What did Mr Lindberg inform the board on this particular

         5       occasion and what did the board discuss?

         6       A.   From memory, I'm not sure.  Those discussions

         7       I believe - the Project Rose discussions - were rather

         8       generic.  I know there were separate confidential

         9       discussions held by the joint boards, which I wasn't a

        10       party to.

        11

        12       Q.   Well, again, I want to put to one side what was said

        13       in December, but at this meeting in September, what is your

        14       recollection of what Mr Lindberg said on that occasion?

        15       A.   I can't recall anything significant.  I don't believe

        16       the issue as you mentioned earlier of Tigris was raised -

        17       nothing that would spring to mind, so to speak.

        18

        19       MR CONDON:   There is no reason, Mr Commissioner, why

        20       paragraph 8(iii) can't also be public.

        21

        22       THE COMMISSIONER:   I will add paragraph 8(iii) to the

        23       public portion of exhibit 158C.

        24

        25       MR CONDON:   Q.   Lastly, can I take you to exhibit 334,

        26       please - AWB.0266.0046.

        27       A.   Yes.

        28

        29       Q.   Was that the first communication you had with

        30       Mr Whitwell after your meeting with the Wheat Export

        31       Authority representatives on 11 August 2004 concerning the

        32       issue of the CPA directions?

        33       A.   I believe it is the first written direction on that,

        34       and, as I have mentioned, I wish I had a forwarded copy of

        35       that to the Wheat Export Authority, but I can't find a

        36       formal response to the WEA.

        37

        38       Q.   Does that refresh your recollection as to who you

        39       spoke to on 11 August 2004 when you broke from the meeting

        40       with the members of the authority?

        41       A.   As I said, I believe it possibly was Chris, but I just

        42       can't confirm that for certain.  If I had a diary note -

        43       well, I wish I did, basically, but I just can't confirm for

        44       certain.

        45

        46       Q.   Mr Whitwell states clearly the economic pressures that

        47       AWB was under to perform the contract, does he not?
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         1       A.   I assume so, yes.

         2

         3       Q.   He doesn't, however, say anything about the move being

         4       one by the CPA to gain credibility from and show value to

         5       the Iraqis, does he?

         6       A.   No.

         7

         8       Q.   He doesn't say anything about the demand for the

         9       10 per cent reduction being unrelated to the alleged

        10       kickback claims - I am using the words from the 11 August

        11       minutes.

        12       A.   It would appear not, no.

        13

        14       Q.   Indeed, on one reading of Mr Whitwell's email, he is

        15       relying upon necessity to justify the conduct of the AWB,

        16       is he not?

        17       A.   I'm not sure that I'm familiar enough with the topic,

        18       to be honest.

        19

        20       Q.   When you read this email, which you did, I take it --

        21       A.   I believe so, yes.

        22

        23       Q.   -- you saw it said nothing about moves by the CPA to

        24       gain credibility, did it?

        25       A.   No.

        26

        27       Q.   It said nothing about the demand being unrelated to

        28       the alleged kickback claims, did it?

        29       A.   No.

        30

        31       Q.   Those were two of the more important matters you had

        32       told the wheat export people on 11 August?

        33       A.   It would appear so, yes.

        34

        35       Q.   When you read that document on 13 September, did you

        36       not think it strange that Mr Whitwell, when trying to

        37       explain what had happened, had not referred to those two

        38       matters?

        39       A.   No, I obviously haven't drawn the link.  However,

        40       I will say that the final conclusions in the WEA report

        41       were forwarded to international sales and marketing, along

        42       with other areas of the business, for verification.

        43

        44       Q.   In other words, when the report was published late in

        45       2004 --

        46       A.   No, no, the draft of the report --

        47



            .1/3/06 (37)               3716     S F SHERIDAN (Mr Condon)

                            Transcript produced by ComputerReporters

�









         1       Q.   I am sorry, the draft?

         2       A.   -- prior to finalisation.

         3

         4       Q.   We have seen the second draft, which had been sent to

         5       you through Mr Fuller on 31 August 2004.  That had been

         6       copied to you; is that correct?

         7       A.   Yes.

         8

         9       Q.   In turn, had you copied that to the IS&M department?

        10       A.   I would have provided if not that draft, an earlier

        11       draft definitely to international sales and marketing,

        12       along with other departments, along with the executive

        13       leadership group.

        14

        15       Q.   And also the legal section?

        16       A.   I would have to confirm that, but I believe so.

        17

        18       Q.   Would that be electronically, or would you have walked

        19       it around?

        20       A.   Yes, it would be electronic.

        21

        22       Q.   And just returning lastly to exhibit 334, I want to

        23       press you about this:  do you not think it strange that

        24       Mr Whitwell had not supported two of the matters he had

        25       referred the Wheat Export Authority to on 11 August?

        26       A.   Again, in hindsight, it is quite apparent now, but it

        27       was a subtlety that I obviously didn't pick up on at the

        28       time.

        29

        30       MR CONDON:   Is that a convenient time, Commissioner?

        31

        32       THE COMMISSIONER:   Yes.  I will adjourn until 10am.

        33

        34       AT 5.05PM THE COMMISSION WAS ADJOURNED

        35       TO THURSDAY, 2 MARCH 2006 AT 10AM

        36

        37

        38

        39

        40

        41

        42

        43

        44

        45

        46

        47
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