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         1       THE COMMISSIONER:   The scope of the terms of reference of

         2       this inquiry have become a matter of public controversy.

         3       In those circumstances, it is appropriate that I make clear

         4       the manner in which I will interpret those terms.  This

         5       will assist those who may have evidence they wish to

         6       provide relevant to this inquiry.

         7

         8            The terms of reference require and permit me to

         9       consider whether any decision, action, conduct, payment or

        10       writing of any of the three Australian companies mentioned

        11       in the final report of the Independent Inquiry Committee

        12       into the United Nations Oil-for-Food Programme (the Volcker

        13       Report) might have constituted a breach of any law of the

        14       Commonwealth, a State or Territory.  The three companies

        15       mentioned include AWB Limited.

        16

        17            The Volcker Report found there was insufficient

        18       evidence to make a finding that AWB knew that payments made

        19       by AWB to Alia For Transport and General Trade (Alia) on

        20       account of "trucking fees" or "inland transport fees" were

        21       payments made to the former Iraqi regime.  It found that

        22       there were circumstances which should have raised concerns

        23       within AWB that such payments were payments to that regime.

        24

        25            I will, after hearing all the evidence gained by use

        26       of the compulsory powers conferred upon me by the Royal

        27       Commissions Act 1902, make findings regarding the knowledge

        28       of, at least:  (a) the board of AWB; (b) the two chief

        29       executive officers of AWB; (c) the senior executives of

        30       AWB; and (d) senior management of AWB regarding the nature

        31       of payments for "trucking fees" made by AWB to Alia.

        32

        33            Having found all relevant facts, I must consider

        34       whether the facts as found might satisfied the constituent

        35       ingredients of offences under Commonwealth, State or

        36       Territory law.  Within the range of offences which I must

        37       consider are those in the Crimes Act 1914 (Cth) and the

        38       Criminal Code.  Included in that legislation are offences

        39       which I will describe generally as imposing on or

        40       defrauding the Commonwealth.  Examples of such offences are

        41       found in sections 29B and 29D of the Crimes Act and in its

        42       successor provisions in sections 134, 135 and 136 of the

        43       Criminal Code.

        44

        45            As a matter of principle, a person or organisation

        46       could not impose upon or defraud the Commonwealth if the

        47       facts alleged to give rise to such imposition or fraud were
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         1       known to the Commonwealth.  It necessarily follows that the

         2       knowledge of the Commonwealth of any relevant facts is a

         3       matter to be addressed by this inquiry, and is within the

         4       existing terms of reference in the Letters Patent.

         5

         6            That means that this inquiry will address and make

         7       findings regarding at least the following:  (a) the role of

         8       DFAT in the process of obtaining United Nations approval of

         9       AWB wheat contracts within the United Nations Oil-for-Food

        10       Programme; (b) the knowledge of DFAT in relation to such

        11       contracts; (c) what AWB told the Commonwealth, and in

        12       particular DFAT, relating to the Iraqi wheat contracts; and

        13       (d) whether the Commonwealth, and in particular DFAT, was

        14       informed of any knowledge AWB may be found to have had,

        15       regarding payments made by AWB to Alia.

        16

        17            As part of the material to be considered for the

        18       purpose of making the findings regarding the knowledge of

        19       AWB and the Commonwealth, this inquiry is considering the

        20       material relating to:  (a) the allegation by the Canadian

        21       Government to the United Nations in January 2000 regarding

        22       AWB having agreed to undertake payment of US$14.00 per

        23       metric tonne to a bank account in Jordan "outside the

        24       Oil-for-Food Programme"; and (b) the United States Wheat

        25       Associates' allegations during 2003 that AWB contracts

        26       involved "kickbacks" to the Iraqi regime.  I am satisfied

        27       that I have the power to make the findings of fact to which

        28       I have referred under the existing terms of reference.

        29

        30            If AWB, or any person affected, is of the view that

        31       such inquiry and findings are beyond those permitted by the

        32       existing terms of reference, such persons would be entitled

        33       to approach the Federal Court seeking to restrain the scope

        34       of this inquiry.  Were that to occur, for the removal of

        35       any doubt, I would write to the Attorney-General seeking a

        36       widening of the terms of reference to ensure the inquiry

        37       was permitted to conduct such examination and make such

        38       findings.

        39

        40            The present terms of reference permit me to make

        41       findings of possible illegality only in relation to the

        42       three companies mentioned in the Volcker Report.  They do

        43       not permit me to make findings of illegality against the

        44       Commonwealth or any of its officers.

        45

        46            It is not the function of a Commissioner exercising

        47       the powers of a Royal Commission to set his terms of
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         1       reference.  That is the function of the Executive

         2       Government.  However, if in the course of exercising

         3       conferred powers a Commissioner inquiring into possible

         4       illegality by nominated companies or persons encounters

         5       material which might constitute illegality by others, it

         6       may be appropriate for the Commissioner to suggest to the

         7       Executive Government that the terms of reference be

         8       expanded to permit the Commissioner to examine that

         9       prospective illegality by others.

        10

        11            Accordingly, if, during the course of my inquiry, it

        12       appears to me that there might have been a breach of any

        13       Commonwealth, State or Territory law by the Commonwealth or

        14       any officer of the Commonwealth related to the subject

        15       matter of the terms of reference, I will approach the

        16       Attorney-General seeking a widening of the terms of

        17       reference to permit me to make such a finding.

        18

        19            That position has not been reached.  The position may

        20       change as inquiries continue and evidence is called.  There

        21       is thus no basis upon which, at this time, it would be

        22       appropriate for me to suggest to the Attorney-General that

        23       the terms of reference be widened to enable me to make

        24       findings regarding whether the Commonwealth, or its

        25       officers, might have breached Commonwealth, State or

        26       Territory law.

        27

        28            There is, however, material before this inquiry

        29       relating to what has been called the Tigris matter.  Under

        30       the present terms of reference I am permitted and required

        31       to consider the acts and knowledge of AWB and its employees

        32       in relation to that matter.  I am permitted to do so

        33       because AWB is a company named in the Volcker Report, and

        34       because the matter emerges from payments related to the

        35       United Nations Oil-for-Food Programme.

        36

        37            I am not permitted, however, to make any findings

        38       regarding any possible breach of Commonwealth, State or

        39       Territory law by the other parties that may have been

        40       involved in the transaction, namely, BHP Limited and its

        41       associated companies, and Tigris Petroleum Corporation Pty

        42       Limited.  That is because neither BHP Limited (now BHP

        43       Billiton Limited), nor Tigris Petroleum Corporation Pty

        44       Limited, were mentioned in the Volcker Report.

        45

        46            The original transaction preceded the United Nations

        47       Oil-for-Food Programme.  However, there is material before
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         1       this inquiry which suggests that the original transaction

         2       in 1995-96 might have been in breach of United Nations

         3       sanctions.  Were that to be established, it might be

         4       regarded as appropriate to consider, in relation to both

         5       the original transaction and subsequent dealings between

         6       the companies and AWB, whether Commonwealth, State or

         7       Territory law might have been breached.  Further, as a

         8       matter of fairness to those companies, the matter having

         9       been publicly raised, they should be given the opportunity

        10       to present material to this inquiry regarding whether these

        11       transactions were in breach of United Nations sanctions, or

        12       whether there has been a breach of Commonwealth, State or

        13       Territory law.

        14

        15            It seems to me to be incongruous and inappropriate

        16       that, under the present terms of reference, I must make

        17       findings regarding the activities of AWB in relation to the

        18       Tigris matter, but am not permitted to make findings

        19       regarding the activities of the other parties in relation

        20       to the same matter.  For that reason, I regard it as

        21       appropriate for me to write to the Attorney-General seeking

        22       a widening of the terms of reference to permit this inquiry

        23       to investigate and make findings regarding any breaches of

        24       Commonwealth, State and Territory law by BHP Billiton

        25       Limited and its associated companies and Tigris Petroleum

        26       Corporation Pty Limited, and persons associated with those

        27       companies, in respect of the Tigris matter.  I will write

        28       to the Attorney-General seeking that expansion.

        29

        30            There is one further matter to which I should refer.

        31       Questions have reportedly been raised by United States

        32       senators regarding the "independence" of this inquiry.  For

        33       their benefit, I should clarify my position.  I am

        34       independent of the Commonwealth Government.  Whilst the

        35       Commonwealth Government funds this inquiry, just as it does

        36       the federal courts and their judges, commissioners of

        37       inquiry take no instruction from Government.

        38

        39            I was for 10 years a judge of the New South Wales

        40       Court of Appeal and the Supreme Court of New South Wales.

        41       The New South Wales Court of Appeal is second in stature

        42       only to the High Court of Australia.  Judges in Australia

        43       are not elected but are appointed for their skill,

        44       integrity and independence.  Because of the principle of

        45       independence from Government, once appointed, I resolved

        46       that I would not speak with Ministers of the Government or

        47       any senior officials of the Government.  As a judge I swore
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         1       an oath to decide matters "without fear or favour,

         2       affection or ill will".  As a Commissioner I will adhere to

         3       that oath.  Yes, Mr Agius.

         4

         5       <MARK ADRIAN EMONS, on former oath:          [10.15am]

         6

         7       <EXAMINATION BY MR AGIUS CONTINUING:

         8

         9       MR AGIUS:   Q.   Mr Emons, one matter that I didn't put to

        10       you yesterday concerns a memo dated July 1998.  It is part

        11       of confidential exhibit 1, and I wonder if we could put up

        12       AWB.0084.0006.  This was a trip report, dating from June of

        13       1998, which was directed to you and copied to a number of

        14       persons, including Mr Officer and Mr Hogan; do you see

        15       that?

        16       A.   I do, yes.

        17

        18       Q.   If we go to the next page, 0007, under the heading

        19       "Grain Board of Iraq" three-quarters of the way down the

        20       page, there is recorded this:

        21

        22            The Grain Board of Iraq (IGB) controls the

        23            accumulation, storage and utilisation of

        24            all wheat and other grains (chiefly rice

        25            and barley).  The IGB therefore has full

        26            responsibility for the operation of the

        27            port facilities at Umm Qasr as well as all

        28            inland grain terminals, and for the

        29            distribution of wheat to flour mills.  Silo

        30            complexes identified include 5 in the

        31            Baghdad area, 5 at Mosul and 3 in Basra.

        32            However there are apparently a total of 48

        33            such complexes in Iraq.

        34

        35       Now, that was information that you received in July 1998?

        36       A.   Correct.

        37

        38       Q.   And it was available, as recorded in this memo, within

        39       the offices of the AWB?

        40       A.   Correct.

        41

        42       Q.   Did you ever receive any information after July of

        43       1998 which indicated there had been any change in the

        44       circumstances referred to in the passage I have read?

        45       A.   Not that I recall.

        46

        47       Q.   So it would have been plain to you, when you were
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         1       negotiating contracts under the Oil-for-Food Programme in

         2       mid  to late 1999 and thereafter, that it was the IGB that

         3       had full responsibility for the operation of the port

         4       facilities at Umm Qasr?

         5       A.   Correct.

         6

         7       Q.   And for the distribution of wheat to the flour mills?

         8       A.   That's correct.

         9

        10       Q.   And it was against that background that you conducted

        11       the negotiations with Zuhair?

        12       A.   Yes.

        13

        14       Q.   Was that a matter of secrecy within the AWB?

        15       A.   No, it wasn't.

        16

        17       Q.   Now, yesterday I had been endeavouring to take you

        18       chronologically through some of the material.  Let me pick

        19       up where we left off with the chronology.  I had dealt with

        20       your offer of 28 June 1999, and you had given evidence

        21       concerning the words "discharge cost" and "maximum of $12"?

        22       A.   I did.

        23

        24       Q.   I want to bring you forward now from there to October

        25       1999.  The first date in that regard that I want to ask you

        26       about is 20 October 1999.  We might start a little earlier

        27       than that.  Could we go to exhibit 9, please, which is

        28       AWB.5035.0337.  This is an email from Dominic Hogan to

        29       yourself, Mr Borlase and Mr Owen.  You may have told us

        30       yesterday, but in what department did Mr Owen work?

        31       A.   He was in the finance department.

        32

        33       Q.   In this email Mr Hogan develops or informs you of some

        34       idea that he had concerning dealing with the $12 free in

        35       truck payment, and he reports that Zuhair had advised that

        36       the president had issued to all ministers bringing product

        37       into Iraq that suppliers must pay US$12 before the ships

        38       arrive.  He reports that Zuhair could understand the

        39       protests that the AWB had made, and that he was approaching

        40       a minister for a special concession.  Did you ever learn of

        41       what the result of that approach was or whether that

        42       approach was ever made?

        43       A.   I understand from that comment it was regarding the

        44       discharge weights and the control of those discharge

        45       weights, being that if we had a 35,000 tonne vessel sitting

        46       on the berth, we wouldn't know the exact tonnage being

        47       unloaded until the UN inspectors had signed off on the
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         1       exact weight.  So we came to a resolution by paying

         2       90 per cent upfront and 10 per cent after the cargo was

         3       completed.

         4

         5       Q.   Then if we could work further down the email, he says:

         6

         7            The system that will be the most workable

         8            would be that the AWB create an account in

         9            Jordan --

        10

        11       And it seems he had in mind there an AWB account --

        12

        13            and transfer funds to this account.  From

        14            this account, we would transfer to a

        15            special account (nominated by IGB) for each

        16            vessel.

        17

        18       He goes on:

        19

        20            (We could probably by pass the Account in

        21            Jordan and transfer directly to the

        22            "special" nominated account - as long as

        23            the link was not apparent that the funds

        24            were going into Iraq.

        25

        26       That seems to be a recognition by Mr Hogan that these

        27       $12 per tonne payments were actually going to the Iraqis?

        28       A.   Correct.

        29

        30       Q.   Is that the way you understood it?

        31       A.   That's the way I understood it.

        32

        33       Q.   Indeed, did you have any doubt about that at all?

        34       A.   No, none whatsoever.

        35

        36       Q.   Then he goes on to say:

        37

        38            I will let you and Graham have a think

        39            about it and wait for Zuhair's decision

        40            from the Minister.

        41

        42       And he suggests other options, which included maritime

        43       agents, vessel owners account or what I take to be a

        44       reference to a payment in cash when he says "buy a very

        45       large suitcase".

        46       A.   I think that actually may have been Mr Hogan's sense

        47       of humour.
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         1

         2       Q.   Did you discuss that with Mr Owen?

         3       A.   I discussed it with a wide number of parties,

         4       including Mr Owen, yes.

         5

         6       Q.   Others?

         7       A.   Yes.  We discussed it with the general manager;

         8       Graham Owen's immediate manager, Terry Aucher; and I recall

         9       discussing it with various parties on the floor.

        10

        11       THE COMMISSIONER:   Q.   The general manager being Mr?

        12       A.   Nigel Officer.

        13

        14       MR AGIUS:   Q.   And various parties on the floor?

        15       A.   Colleagues at the desk.

        16

        17       Q.   At the marketing desk?

        18       A.   Mmm-hmm.

        19

        20       Q.   Let me try and fit this into a particular train of

        21       emails and see where it came.  I wonder if we could bring

        22       up these documents - I think there is a train of emails

        23       beginning at AWB.5035.0341.  Now, if we go to 0342, you

        24       will see at the bottom of the page Mr Hogan's email

        25       directed to you and timed at 3.55.  That's 15:35 hours; do

        26       you see that, Mr Emons?

        27       A.   Yes, I do.

        28

        29       Q.   The form in which I took you to it had it timed at

        30       12.10am, so clearly we have now picked it up in Australian

        31       time.  If we go to the next page, you can just confirm that

        32       it is the same email - 0343.  Do you see it is the same

        33       email that I have just been asking you questions about?

        34       A.   Yes, it is, yes.

        35

        36       Q.   As we have noticed, that email from Mr Hogan was

        37       addressed to you, Mr Borlase and Mr Owen.  The next

        38       communication would seem to be on 12 October, if we go to

        39       0341.  This is Mr Owen's reply, which he begins with:

        40

        41            Why do we try and make our business more

        42            difficult.

        43

        44       He notes:

        45

        46            I agree we cannot pay transport company

        47            until we have been paid for the shipment
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         1            and this is just another cost for doing

         2            this business (Darryl another thing to put

         3            in the benchmarking for this market.)

         4

         5       That refers, does it, to the building in of the cost of

         6       having to pay the transport fees in advance?

         7       A.   That's right.

         8

         9       Q.   So an element was built into the cost to cover the

        10       forward payment, or the prepayment --

        11       A.   The interest cost, yes.

        12

        13       Q.   -- of the transport fees, being the interest.  Then he

        14       goes on to say:

        15

        16            Following discussions with Mark of

        17            yesterday I have checked the possibility of

        18            opening an account in our name in Jordan.

        19

        20       That appears to be a reference to the discussions which you

        21       have just indicated?

        22       A.   Correct.

        23

        24       Q.   Now, then he sets out information which he has

        25       obviously obtained concerning the opening of that account.

        26       I won't read all of that out loud, but was that information

        27       that Mr Owen had discussed with you, or were you learning

        28       of it for the first time in this email?

        29       A.   I believe that that information had been discussed

        30       with me broadly, but the terms and the detail were in this

        31       email.

        32

        33       Q.   Now, if I could ask you just to read to yourself

        34       through the rest of that email.  When you get to the bottom

        35       of that page we can turn the page for you electronically.

        36       A.   Yes, please.

        37

        38       MR JUDD:   Commissioner, might I, while this witness is

        39       reading, ask Mr Agius if he has an exhibit number for any

        40       of these documents, if he could give that reference to

        41       assist us.  I know that some of these documents have been

        42       exhibited, while others may not have been.  It would just

        43       assist, thank you.

        44

        45       MR AGIUS:   I can indicate that the email from Mr Owen

        46       which begins "Why do we try and make our business more

        47       difficult" is already exhibit 10, or a version of it is
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         1       exhibit 10.  I don't have an exhibit number for it in this

         2       train.

         3

         4       THE WITNESS:   Thank you, I have read that.

         5

         6       MR AGIUS:   Q.   Thank you.  You have read that, after

         7       listing the six matters which would be required to open an

         8       account, which included board resolutions and authorities,

         9       Mr Owen says:

        10

        11            I am also not sure if transactions can be

        12            handled by way of fax or the person would

        13            have to arrange the transaction in person

        14            at the counters in Amman.

        15            In view of the above, I do not think this

        16            proposal is a possibility to handle the

        17            payment of USD12 per tonne for inland

        18            transportation costs to Iraq.

        19

        20       Did you and Mr Owen discuss why it was that this wouldn't

        21       be a viable way of making the payments?

        22       A.   I think we had a discussion and it was quite evident,

        23       from those six points, that it was a very complicated

        24       process that we would have to go through.

        25

        26       Q.   Was there any element in that discussion which

        27       included a recognition or a suggestion that this matter

        28       should be kept from the board?

        29       A.   No.

        30

        31       Q.   The reason why I am asking you is that when you look

        32       at the six points that Mr Owen has set out, it is apparent

        33       from those six points that the board would have to be told,

        34       because it would have to authorise the opening of an

        35       account and it would have to nominate signatories?

        36       A.   I would assume that was part of the company policy in

        37       finance.

        38

        39       Q.   But when you and Mr Owen discussed it, the reason why

        40       this method was rejected had nothing to do with any notion

        41       that the board should not be involved in the --

        42       A.   Not at all.

        43

        44       Q.   -- program?

        45       A.   Not at all.  It was just - we reviewed it as an overly

        46       complicated method of doing the job.

        47
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         1       Q.   We have Mr Owen's views, as they were expressed in

         2       this email, and if we move further up the train and we come

         3       to a little later that day - we need to go back to

         4       page 0341 - this appears to be a reply, and you are

         5       expressing your views and some thoughts.  You say:

         6

         7            1.  If we had an operable L/C could we not

         8            prepay the USD12 prior to discharge in

         9            Iraq?  I know we are risking USD12 if the

        10            vessel does not get UN inspectors approval

        11            but with our ongoing shipping program are

        12            we really risking that much?

        13            2.  Iraq should then be in a position to

        14            put in place an L/C that does not require

        15            truck receipts.

        16            3.  We would then not be needing UN

        17            approval as we already have this for the

        18            existing contract and if we are to pay / or

        19            have another contract with IGB or a third

        20            party we would then need approval.  Am

        21            I correct?

        22

        23       Would you explain what your thoughts were and how you saw

        24       that scheme, that notional scheme, would work?

        25       A.   At this time we were, as you can tell, dealing with a

        26       lot of ideas about this issue and it was becoming apparent

        27       some of the difficulties that we were going to have.  An

        28       idea had been broached where we would include the

        29       discharge/trucking fee in the charter party of the vessels

        30       that were used to take the grain to Umm Qasr.  We were also

        31       in the position that they had suggested or requested or

        32       demanded that this new fee be imposed on the current

        33       contracts, and that was requesting a change of the LC.

        34

        35       Q.   And so how would this scheme solve the problems that

        36       you were facing.

        37       A.   Well, at that stage I didn't know that it would solve

        38       the scheme.

        39

        40       THE COMMISSIONER:   Q.   Solve the problem?

        41       A.   Sorry, solve the problem, Commissioner.

        42

        43       MR AGIUS:   Q.   Were you just throwing it up for

        44       discussion?

        45       A.   Yes, correct.  I think if I refer to the last line, it

        46       will give you that indication.

        47
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         1       Q.   It doesn't seem, from what the inquiry understands to

         2       be the procedure that was followed, that the scheme that

         3       you threw up for discussion was ever taken up by anybody?

         4       A.   Correct.

         5

         6       Q.   Do you agree with that?

         7       A.   I agree with that.

         8

         9       MR AGIUS:   Now, I will tender those emails in that train.

        10       This may replicate other exhibits, but it does put them

        11       into the sequence.  They are three pages, then, commencing

        12       at AWB.5035.0341 through to and inclusive of 0343.

        13

        14       EXHIBIT #103 THREE PAGES, BEING TRAIN OF EMAILS COMMENCING

        15       AT AWB.5035.0341-0343

        16

        17       MR AGIUS:   Q.   I want to take you to another email, of

        18       15 October 1999.  It is also part of confidential exhibit

        19       1.  Could we bring up, please, MAE.0002.0052.  This appears

        20       to be a notification from you to Mr Snowball confirming

        21       that you had sold another 200,000 tonnes to Iraq for

        22       shipment in January; is that right?

        23       A.   Correct.

        24

        25       Q.   The last part of the email says:

        26

        27            Zuhair has asked that we hold the contracts

        28            until he gives clearance to present to the

        29            661 Comm.

        30

        31       What was said about that between you and Mr Zuhair?

        32       A.   Because we had just done that contract, it was an

        33       additional tonnage, I recall Zuhair saying he wanted to

        34       make sure that the process was being agreed to and he would

        35       give an indication when we could present our contracts.

        36

        37       Q.   And what process was that?

        38       A.   I believe - I understood that to be the process of the

        39       IGB presenting its contracts to the UN.

        40

        41       MR AGIUS:   I tender that as a public exhibit,

        42       Mr Commissioner.

        43

        44       EXHIBIT #104 EMAIL FROM MARK EMONS DATED 15/10/1999,

        45       BARCODED MAE.0002.0052

        46

        47       MR AGIUS:   I note there is a reference there to costs.  It
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         1       is 1999.  I wonder whether that is still confidential.

         2

         3       THE COMMISSIONER:   I take it it is not.

         4

         5       MR AGIUS:   Q.   The next document I think in chronology is

         6       a fax from the Grain Board of Iraq.  Could we bring up,

         7       please, AWB.0135.0061.  This is a fax from the IGB to the

         8       AWB referring to three letters of credit by number and

         9       indicating that the wording, "CIF FOT to silo at all

        10       governorates of Iraq" had been inserted into the contracts

        11       and approval had been obtained from the UN Security Council

        12       661, so already inserted in letters of credit details and

        13       "BNP instructed your banks regarding letter of credit

        14       details which included this condition".  May I take it that

        15       the substance of that notification was to inform you that

        16       the letters of credit which had been drawn up against the

        17       contracts were now in similar terms to the contracts, those

        18       contracts indicating that delivery was to be CIF free on

        19       truck to all silos at all governorates of Iraq?

        20       A.   Correct.

        21

        22       Q.   That was a necessary procedural condition before AWB

        23       would take the risk of loading ships and sending shipments?

        24       A.   Absolutely.

        25

        26       Q.   You had to have a letter of credit which matched the

        27       contract so that there would be a surety that, upon

        28       presentation of appropriate documents from Cotechna, the

        29       AWB would be paid as against the relevant letters of

        30       credit; is that right?

        31       A.   Absolutely.  I mean, there is a position within the

        32       AWB that no vessel will get loaded without the correct LC

        33       being in place.

        34

        35       Q.   But at that stage were you still of the view that this

        36       money was going to the Iraqis - that is, the component of

        37       the contract price that related to the $12 per tonne?

        38       A.   I haven't seen anything yet that would suggest

        39       otherwise.

        40

        41       MR AGIUS:   I will tender that document, Commissioner.

        42

        43       EXHIBIT #105 FACSIMILE TRANSMITTAL FROM GRAIN BOARD OF

        44       IRAQ, BARCODED AWB.0135.0061

        45

        46       MR AGIUS:   Q.   I want to move forward now to 20 October

        47       at 8.15am.  Could we bring up what is confidential exhibit
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         1       47.  This is also part of confidential exhibit 1,

         2       MAE.0002.0059.  This is a communication from Mr Watson to

         3       yourself at 8.15am on this day, 20 October 1999.  He refers

         4       to a discussion concerning the best means in which to

         5       arrange to refund the trucking charges to Iraq.  He says:

         6

         7            I have arranged with the various shipowners

         8            to handle this on behalf of AWB Limited.

         9

        10       It is apparent from the language of that email that, if we

        11       just read those words and give them their ordinary meaning,

        12       that Mr Watson was aware that in fact these moneys were

        13       going to be refunded to the Iraqis?

        14       A.   Correct.

        15

        16       Q.   Does that accurately reflect on that topic the

        17       substance of your discussions with him?

        18       A.   That's correct.

        19

        20       Q.   He says:

        21

        22            I have arranged with the various shipowners

        23            to handle this on behalf of AWB Limited.

        24

        25       May we take it that this followed on from the discussions

        26       that you have told us about in evidence?

        27       A.   That's correct.

        28

        29       Q.   This plan included a component whereby the owners

        30       would debit AWB for the trucking charge, plus a handling

        31       fee, together with the freight.  Did the discussions of

        32       which you have given evidence in a general way include a

        33       component of a handling fee which might need to be paid to

        34       the ship owners as a payment for their passing on the

        35       trucking charges?

        36       A.   Broadly I recall discussions within the group that to

        37       get a third party to undertake these payments on our

        38       behalf, that some fee may be necessary to be paid.

        39

        40       Q.   That group, you have identified various individuals

        41       from time to time, did that include Mr Officer?

        42       A.   It would have included Mr Officer.

        43

        44       Q.   What about Mr Ingleby?

        45       A.   It didn't include Mr Ingleby at that stage.

        46

        47       THE COMMISSIONER:   Q.   And it included Mr Watson?
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         1       A.   But it included Mr Watson and Mr Owen and members of

         2       the contract team - Rex Lister.

         3

         4       MR AGIUS:   Q.   Then he goes on to say:

         5

         6            I therefore would suggest that you amend

         7            the contract system to reflect both the

         8            agreed freight rate and the required

         9            trucking charges, as Chartering will need

        10            to debit the pool for both amounts and pay

        11            same to the Owners.

        12

        13       So it was plain when this model was being put together that

        14       this initially would be a charge levied against the pool?

        15       A.   Correct.

        16

        17       MR AGIUS:   I will tender that as a public exhibit.

        18

        19       EXHIBIT #106 EMAIL FROM MICHAEL WATSON, DATED 20/10/1999,

        20       BARCODED MAE.0002.0059

        21

        22       MR AGIUS:   Q.   I think the next thing in chronology is

        23       your email to Mr Lister, MAE.0002.0061.  This appears to be

        24       an email from you to Mr Lister and Mr Owen at 11.54 on the

        25       same day, forwarding on Mr Watson's email?

        26       A.   Correct.

        27

        28       Q.   Mr Lister would have to be involved, because he was

        29       the person who had responsibility for the wording of the

        30       contractual documents?

        31       A.   Correct.

        32

        33       Q.   He had to be intimately involved with the wording not

        34       only of the contracts but also the LCs?

        35       A.   That's right.

        36

        37       Q.   And the scheme that was being proposed by Mr Watson

        38       was one which impacted upon Mr Lister's work?

        39       A.   Directly.

        40

        41       Q.   And, indeed, Mr Owen had to be informed because

        42       I think, as you have told us, he worked in finance?

        43       A.   Correct.

        44

        45       MR AGIUS:   I will tender that, Mr Commissioner.

        46

        47
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         1       EXHIBIT #107 EMAIL FROM MARK EMONS, DATED 20/10/1999, AT

         2       11.54AM, BARCODED MAE.0002.0061

         3

         4       MR AGIUS:   Q.   I want to go back and pick up a train of

         5       emails which I believe we have as confidential exhibit 18C.

         6       If we could pick up, please, MAE.0001.0015.  If we go to

         7       the page ending 0016, you refer in this email, which is

         8       addressed to Mr Officer and includes the other parties

         9       about whom you have given evidence this morning - Messrs

        10       Watson, Lister and Owen - to lengthy discussion that you

        11       had had the night before with Zuhair.  You refer to this

        12       conversation with Mr Zuhair in your statement at

        13       paragraph 46.  Do you have a copy of your statement with

        14       you?

        15       A.   I am sorry, which paragraph?

        16

        17       Q.   Paragraph 46.

        18       A.   Does that refer to this document?

        19

        20       Q.   It refers to an email from you to Mr Officer,

        21       Mr Watson, Mr Lister and Mr Owen, dated 20 October 1999?

        22       A.   Yes, sorry.

        23

        24       Q.   And it gives a barcode reference to a document which

        25       is in the same form as the email which I have put up on the

        26       screen.

        27       A.   Yes.

        28

        29       Q.   I have put it up on the screen in this form because it

        30       is part of a train and it doesn't appear just as a single

        31       email by itself.

        32       A.   Right.

        33

        34       Q.   The content, however, of the two is the same.  You go

        35       on to say what your conversation with Zuhair was on this

        36       point.  You said:

        37

        38            We are here to help so long as it is okay

        39            with the UN.  However, the execution of it

        40            worries us.  We must be seen to be doing it

        41            correctly.

        42

        43       And he said that he would supply you with the details of

        44       the company and told you that the fee may vary in the

        45       future.  I just want to draw that out a little bit.

        46       Clearly enough, the contracts were going to indicate that

        47       there was a discharge cost to a maximum of US$12 per tonne
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         1       payable by the sellers to the maritime agent in Iraq.  That

         2       was the portion, was it, that you were referring to when

         3       you said, "So long as it is okay with the UN"?

         4       A.   Correct.

         5

         6       Q.   In effect, you were saying so long as the contract is

         7       approved by the UN?

         8       A.   Correct.

         9

        10       Q.   Then you go on to say:

        11

        12            However, the execution of it worries us.

        13

        14       Yesterday you indicated that, as between you and Zuhair,

        15       you hadn't resolved the mechanism by which this payment

        16       would be made?

        17       A.   That's right.

        18

        19       Q.   And that's what you were referring to here when you

        20       were speaking to Zuhair about the execution of that

        21       payment?

        22       A.   That's right.

        23

        24       Q.   Because you were aware that the contract was silent as

        25       to how that payment would be made?

        26       A.   Absolutely.

        27

        28       Q.   You go on to say:

        29

        30            We must be seen to be doing it correctly.

        31

        32       You say there:

        33

        34            We must be seen to be doing it correctly.

        35

        36       You don't actually say, "We must do this correctly".  Is

        37       there some significance in that choice of words?

        38       A.   I think the words there are explanatory.

        39

        40       Q.   In other words, you knew that direct payments to the

        41       Iraqis, or payments to the Iraqis, was outside the

        42       sanctions?

        43       A.   We knew it was outside the sanctions and also there

        44       was no way that a US dollar could be paid to an Iraqi in

        45       Iraq through the US Treasury.

        46

        47       Q.   And what you were looking for was a way that it could
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         1       be done but that it wouldn't be apparent that it was being

         2       done?

         3       A.   Correct.

         4

         5       Q.   And, in that context, he said he would supply you with

         6       details of the company.  This is a reference back to

         7       earlier conversation where it had been indicated that you

         8       would get the name of an entity to which you could pay the

         9       money?

        10       A.   Correct.

        11

        12       Q.   Now, if we go back to MAE.0001.0016, which is your

        13       email to Mr Officer after your conversation with Zuhair,

        14       you say:

        15

        16            I had a lengthy discussion last night with

        17            Zuhair.  I needed to resolve quickly the

        18            amendments that we have requested with the

        19            LC and the payment of the trucking cost as

        20            per our contract back to the IGB.

        21

        22       May we take it that you meant exactly what those words

        23       say - that this was a payment back to the IGB?

        24       A.   That is correct.

        25

        26       Q.   Then we come to the second-last paragraph over the

        27       page:

        28

        29            To remove any potential criticism

        30            potentially of AWB or longer term

        31            considerations relating to facilitation

        32            payments etc as previously discussed I have

        33            recommended that the Charter Party be

        34            amended to include the trucking fee and

        35            therefore the payment of this fee will be

        36            carried out by the shipping companies.

        37

        38       Now, the last part of that sentence appears to be a

        39       relation back to the scheme that Mr Watson was speaking of.

        40       A.   Correct.

        41

        42       Q.   I want to ask you about your use of the words

        43       "facilitation payments".  Those words appear to be a term

        44       of art.  What did you mean by "facilitation payments"?

        45       A.   I'm making a reference there to payments that would

        46       allow contracts to be executed, in a marketing sense.

        47
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         1       THE COMMISSIONER:   Q.   Is that the $12 a tonne?

         2       A.   Correct.

         3

         4       MR AGIUS:   Q.   I will come to this later in your

         5       evidence, but had you been aware of, up to this point in

         6       time, the payment by AWB of facilitation payments, or the

         7       making of facilitation payments by AWB, in other contexts?

         8       A.   Yes.

         9

        10       Q.   These would be payments made to parties so as to

        11       smooth the passage of a contract?

        12       A.   Correct.

        13

        14       Q.   Did you have an expectation that the words

        15       "facilitation payments" would be understood in that way?

        16       A.   Yes, that's right.

        17

        18       Q.   It is a common language amongst marketing people at

        19       AWB?

        20       A.   Common language might be a bit strong, but yes, it was

        21       certainly understood.

        22

        23       Q.   To pick this up in the chronology, you go on in

        24       paragraph 47 to say:

        25

        26            I drafted this email because I decided at

        27            this point that I wanted to record in

        28            writing my position.

        29

        30       And you say that Mr Officer came and spoke to you after you

        31       had sent that email.  You set out then the conversation

        32       that you had with Mr Officer.

        33       A.   Correct.

        34

        35       Q.   So effectively you saw this, in part, as some

        36       insurance so that it couldn't be said that this was a

        37       frolic of your own?

        38       A.   Correct.

        39

        40       Q.   And Mr Officer was, as I think you have said, the

        41       person to whom you reported at AWB?

        42       A.   That's right.

        43

        44       Q.   Well, if we go to what, in this compilation, seems to

        45       be the next email in the train, we need to go to page 0015.

        46       Your email to Mr Officer and the others is timed at 11.01.

        47       This email is timed at 2.12.  It is from Graham Owen and it
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         1       includes all of those to whom you had written three hours

         2       earlier.  Incidentally, your email had as its subject

         3       "Private and confidential:  Iraq trucking fee".  What was

         4       the significance of your including the words "private and

         5       confidential" in your email to Mr Officer and the others at

         6       11.01?

         7       A.   If I can expand on the word - on the culture, perhaps.

         8       The AWB - is that permissible?

         9

        10       THE COMMISSIONER:   Q.   Yes.

        11       A.   AWB was a large organisation with a lot of varied

        12       interests.  There were a lot of third parties outside of

        13       the AWB - other traders, et cetera - who always were very

        14       interested to know some of the detail, if not all of the

        15       detail, of what the AWB was doing at any one time.

        16       Unfortunately, the AWB had a culture where discussions were

        17       always taking place outside of the building and were

        18       somewhat indiscreet about details.  We made it a habit, on

        19       our desk certainly, to try and confine our comments to the

        20       pertinent people and try and restrict the leaking of

        21       information.

        22

        23       MR AGIUS:   Q.   And that was why you included the

        24       reference to "private and confidential"?

        25       A.   Correct.

        26

        27       Q.   Mr Owen then responds at 2.12, indicating that he had

        28       a number of problems with the proposal.  Those problems at

        29       first are directed to the fact that the proposal contained

        30       a component which meant that the contractual obligation of

        31       AWB to pay the fee was being transferred to a third party,

        32       and what might arise if problems arose concerning that

        33       third party.  He sets out his concerns in the numbered

        34       paragraphs.  In particular, he deals at paragraph 5 with

        35       "Over all the contracts we are talking about USD11.34

        36       million".  "All the contracts" then would have been a

        37       reference to the three contracts that had been concluded

        38       and signed in July of 1999?

        39       A.   Yes.  That's correct.

        40

        41       Q.   His suggestion was a remittal of those moneys, of

        42       those funds, to the BNP.  I think you then, in a subsequent

        43       email, address his concerns, and if we go back to

        44       page 0015, Mr Owen had said this as one of his

        45       suggestions - and you address them in reverse order - in

        46       suggestion number 6:

        47
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         1            To hold the funds in an account with AWB

         2            for the buyers' benefit even if we have to

         3            pay interest on the funds and repay the

         4            funds back once sanctions are removed.

         5            They still owe us in excess of USD400m so

         6            they should be able to trust us for the

         7            USD11m.

         8

         9       Now, your response was:

        10

        11            This is not an issue that the Iraqi

        12            government recognise as the funds are

        13            frozen in US accounts by the US Government.

        14

        15       You were there referring to the $400m debt that Mr Owen had

        16       referred to in paragraph 6?

        17       A.   Correct.

        18

        19       Q.   And this related to debt that was due, and had been

        20       due for some considerable time, and which had not been paid

        21       by the Iraqis because Iraqi funds which might have been

        22       able to satisfy that debt had been frozen?

        23       A.   Well, from the Iraqi perspective, they had paid the

        24       debt.  The US government had seized those funds.

        25

        26       Q.   And that's why you said this was not an issue?

        27       A.   Well, not an issue that the government of Iraq

        28       recognised.

        29

        30       Q.   For the government of Iraq?

        31       A.   Yes.

        32

        33       Q.   So it wasn't a bargaining point you could use with

        34       them?

        35       A.   No.

        36

        37       Q.   Then in paragraph 5 Mr Owen had drawn attention to the

        38       fact that there was US$11.34m at stake and the question of

        39       remitting those funds to the BNP for use by the Iraqi

        40       government to purchase approved commodities.  He went on to

        41       say:

        42

        43            If the UN has approved the US$12 per tonne

        44            payment or get a run-off approval to allow

        45            the payment of the US$12 per tonne back to

        46            Iraqi trucking company.

        47
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         1       And you said:

         2

         3            The UN is an unnecessary complication and

         4            would delay the current contracts by some

         5            3 to 6 months.  Are you prepared to wear

         6            the storage and finance costs?

         7

         8       That was your thinking on the point; is that right?

         9       A.   Correct.

        10

        11       Q.   What did you have in mind would be the storage and

        12       finance costs if there was a delay of three to six months?

        13       A.   Basically we have obviously very large contracts in

        14       the process of being executed, vessels on the water,

        15       vessels about to be loaded, grain in store.  If those

        16       contracts were delayed, there would be significant storage

        17       charges incurred, both in Australia and demurrage costs

        18       incurred on the vessels waiting to discharge.

        19

        20       Q.   And the potential of those costs was?

        21       A.   Millions.

        22

        23       Q.   In the order of millions?

        24       A.   Many millions.

        25

        26       Q.   Then you went on to say in relation to Mr Owen's

        27       concern, which he had expressed at paragraph 4 as being

        28       that at any one time you could have five to six vessels on

        29       the water - he describes them as if they were Panamex

        30       vessels - you could be talking about approximately US$3.3m

        31       to US$4m payment, and he raised the point that that

        32       wouldn't have to be paid until the vessels' arrival in

        33       Umm Qasr and that the shipping company could have the

        34       benefit of that money.  You address that by saying:

        35

        36            The presidential decree requires payment of

        37            the fee prior to arrival.

        38

        39       This was something you had been told by Zuhair?

        40       A.   Correct.

        41

        42       Q.   So the fee would have to be paid before the ship

        43       docked?

        44       A.   For the ship to even be considered to be brought to

        45       the berth, the fee would have to be paid.  I believe it was

        46       seven days prior to the ship arriving.

        47
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         1       Q.   You went on to say:

         2

         3            Therefore we have to resolve payment in the

         4            least potentially damaging method to AWB.

         5

         6       A.   Correct.

         7

         8       Q.   And you saw the payment through the ship owners as the

         9       least potentially damaging method?

        10       A.   Correct.

        11

        12       Q.   Then you address the other concerns in paragraphs 3, 2

        13       and 1 of your email, which I won't take you through again.

        14

        15       MR AGIUS:   I tender that train of emails.  They are part

        16       of exhibit 18C.

        17

        18       THE COMMISSIONER:   MAE.0001.0005-0017 will be exhibit 108.

        19

        20       EXHIBIT #108 CHAIN OF EMAILS BARCODED MAE.0001.0005-0017

        21

        22       MR AGIUS:   As one of his concerns, Mr Owen had referred to

        23       what happens if the shipping company goes broke.  I think

        24       Mr Watson replied to that.  Could we bring up, please,

        25       AWB.5057.0063?  This is Mr Watson's reply, directed to you

        26       but copied to the others.  That seems to speak for itself.

        27       I will tender that email, Mr Commissioner.

        28

        29       EXHIBIT #109 EMAIL FROM MICHAEL WATSON TO MARK EMONS AND

        30       COPIED TO OTHERS, DATED 20/10/1999, BARCODED AWB.5057.0063

        31

        32       MR AGIUS:   Q.   That seems to have prompted this response

        33       from Mr Owen.  Could we bring up MAE.0001.0018, which he

        34       seems to have restricted, on this version of the email,

        35       only to yourself.  He asks you "How can we manage somebody

        36       else doing a payment?????".

        37

        38       MR AGIUS:   I tender that email.

        39

        40       EXHIBIT #110 EMAIL FROM GRAHAM OWEN TO MARK EMONS,

        41       DATED 20/10/1999, BARCODED MAE.0001.0018

        42

        43       MR AGIUS:   Q.  Just keeping up to date with your

        44       statement, in paragraph 49 of your statement you then refer

        45       to a document which was a facsimile from Alia to AWB marked

        46       to the attention of Mr Rogers, which had come in during

        47       that day of 20 October 1999.  You say that Mr Officer gave
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         1       you that facsimile and asked you whether it was genuine,

         2       and you said words to the effect that it might be.  Up

         3       until that time we haven't had any indication from you that

         4       anything had been said to you about the company named Alia

         5       For Transport and General Trade.

         6       A.   That's correct.

         7

         8       Q.   So it is the case, then, that up until that time you

         9       had not been told by Zuhair, or anybody else from the Iraqi

        10       side, of the identity of that company or of any role that

        11       it might play in this?

        12       A.   That's right.

        13

        14       Q.   By then - this is 20 October 1999 - can you recall,

        15       did you have shipments on the way --

        16       A.   Yes, we did.

        17

        18       Q.   -- referable to the July contracts?

        19       A.   Yes, we did.

        20

        21       Q.   Can we bring up AWB.0002.0195?  That's the facsimile

        22       to which your statement makes reference.

        23

        24       THE COMMISSIONER:   This was previously confidential

        25       exhibit 2C.

        26

        27       MR AGIUS:   We have this as exhibit 2C and exhibit 19C.

        28

        29       THE COMMISSIONER:   Yes.

        30

        31       MR AGIUS:   Might it now be a public exhibit?

        32

        33       THE COMMISSIONER:   Yes.

        34

        35       EXHIBIT #111 DOCUMENT FORMERLY EXHIBITS 2C AND 19C

        36

        37       MR AGIUS:   Q.   There is some handwriting on the document.

        38       There is your name underlined, and then "28/2/05".  It

        39       looks like "Copy for interview with AL" and then the

        40       initials "RP".  My first question is is any of that

        41       handwriting yours?

        42       A.   No, it is not.

        43

        44       Q.   Can you recognise it?

        45       A.   No, I don't, actually.

        46

        47       Q.   The next one I want to take you to is a document
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         1       MAE.0001.0052.  This is a fax from you to Zuhair of

         2       22 October 1999, in which you inform him that the loading

         3       of the first vessels had commenced against the first

         4       contract.  You inform him that you have instructed the

         5       shipping companies to make the payment as directed for the

         6       trucking fee, and you say:

         7

         8            As discussed we believe that payment should

         9            be carried out by a third party to remove

        10            any complications.  I will discuss with you

        11            next week when I am in London.

        12

        13       That is a fax that you sent to Zuhair?

        14       A.   Correct.

        15

        16       Q.   What complications did you have in mind when you said,

        17       "As discussed we believe that payment should be carried out

        18       by a third party to remove any complications"?

        19       A.   We were obviously looking for a mechanism that would

        20       not directly implicate the AWB.

        21

        22       Q.   And that had been the subject of discussion between

        23       you and Zuhair?

        24       A.   Yes; that's correct.

        25

        26       THE COMMISSIONER:   Q.   To whom were the shipping

        27       companies to make the payment?

        28       A.   At that stage we didn't know.

        29

        30       MR AGIUS:   I tender that fax.

        31

        32       EXHIBIT #112 FAX FROM MR EMONS TO ZUHAIR, DATED 22/10/1999,

        33       BARCODED MAE.0001.0052

        34

        35       MR AGIUS:   Q.   If we go to the next document in the

        36       chronology, it is AWB.0071.0223.  This is a second fax from

        37       Alia for Transportation and General Trade.  This is a week

        38       after the document that you had been shown by Mr Officer,

        39       but this one is addressed to you.  Its subject is 900,000

        40       tonnes of wheat.  It purports to introduce Alia and says

        41       this:

        42

        43            We have informed officially form --

        44

        45       I think that should be "from" --

        46

        47            Ministry of Transportation Iraqi that your
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         1            company won a contract to supply Iraq by

         2            (900,000) tons of (Wheat).

         3            And with reference to our phone call with

         4            your Today office, we informed that you are

         5            in charge of this matter.  So, please call

         6            us in order to co-ordinate together and to

         7            give you the way of payments.

         8

         9       It sets out then contact phone, fax and email addresses,

        10       and the next thing it sets out are bank account details.

        11       Mr Emons, can I ask you this:  when the fax refers to "our

        12       phone call with your Today office", which we read as "your

        13       office today", was that a phone call, can you recollect,

        14       with you?

        15       A.   I don't recollect it being a phone call to me.  It

        16       could well have done.  We received, obviously, a lot of

        17       phone calls.  But I do recall that there had been a phone

        18       call from a company purporting to represent the IGB.

        19

        20       Q.   What is apparent from this fax is that, although it

        21       includes bank account detail and contact details, it

        22       doesn't say anything about any contract to actually supply

        23       transport or any details about the provision of a transport

        24       service, beyond simply identifying Alia as being a company

        25       that specialised in the fields of overland and ocean

        26       freight transportation.  May we take it that, consistent

        27       with the evidence you have given to this point, you hadn't

        28       had any discussions with anybody about the use of Alia, the

        29       actual use of Alia for the provision of overland transport?

        30       A.   Correct.

        31

        32       THE COMMISSIONER:   Q.   It also says that they are agents

        33       for the state company for Iraqi land transport and Iraq?

        34       A.   Yes.

        35

        36       MR AGIUS:   Q.   That was part of confidential exhibit 2,

        37       Mr Commissioner.  It may also have a life as a public

        38       exhibit.

        39

        40       EXHIBIT #113 FAX FROM ALIA FOR TRANSPORTATION AND GENERAL

        41       TRADE, DATED 27/10/1999, BARCODED AWB.0071.0223

        42

        43       MR AGIUS:   Q.   Just one matter that I have neglected, in

        44       the earlier fax to Zuhair you had said to him:

        45

        46            Thank you for your fax dated 21 October.

        47
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         1       We have now located that fax.  Can I tender with Mr Emons'

         2       fax to Zuhair the fax to which it refers, which is one from

         3       the Iraqi Grain Board, dated 21 October, AWB.0058.0270.

         4

         5       THE COMMISSIONER:   Yes.  That will become part of

         6       exhibit 112.

         7

         8       EXHIBIT #112 ADDITION OF FAX FROM IRAQI GRAIN BOARD TO

         9       AUSTRALIAN WHEAT BOARD, DATED 21/10/1999,

        10       BARCODED AWB.0058.0270

        11

        12       THE COMMISSIONER:   Q.  That makes plain enough where the

        13       money is going.

        14       A.   Commissioner, I actually don't recall seeing that fax

        15       at the time.  There was obviously a number of Arabic

        16       spelling mistakes that you will see, which would lead to

        17       the understanding of some of our confusion at the time

        18       about whether Alia was or was not genuine.

        19

        20       MR AGIUS:   Q.   The next document I want to take you to in

        21       the chronology is an email from yourself to Mr Officer.

        22       Could we bring up, please, MAE.0001.0023.  Your email was

        23       in response to one from Nigel Officer.  If we go to the

        24       bottom of that page, it appears that, via his secretary or

        25       assistant, he emailed you at 5.50 on 4 November:

        26

        27            Mark,

        28            Where are we with the trucking fee issue?

        29            Even if we find a way through this issue do

        30            we take on any increased risk/exposure by

        31            contractually being responsible for

        32            trucking within Iraq?

        33

        34       He goes on to say:

        35

        36            I refer here to Y2K compliance issues as

        37            well as any other related risks.

        38

        39       "Y2K compliance issues", what was that a reference to, as

        40       you understood it?

        41       A.   I think that was the doomsday theory for the change of

        42       the millennium.

        43

        44       Q.   Then you responded on 4 November 1999 at 6.15, saying

        45       that you hadn't been advised the trucking company to whom

        46       payment should be made.  You refer to the approach by the

        47       company in Jordan and you indicate that you had sought
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         1       confirmation from the IGB, and that was the fact, was it?

         2       A.   Correct.

         3

         4       Q.   You then go on to say:

         5

         6            We are not responsible for trucking in Iraq

         7            only the payment.

         8

         9       That was a repetition of the substance of your discussions

        10       with Zuhair, was it not?

        11       A.   Correct; that's right.

        12

        13       Q.   This was really simply a mechanism for paying the

        14       money to Iraq --

        15       A.   Correct.

        16

        17       Q.   -- and not a contractual obligation to actually

        18       provide trucking free on truck to all governorates in Iraq?

        19       A.   That's right.

        20

        21       Q.   Although the contracts indicated that the arrangement

        22       was free on truck to all governorates in Iraq, the actual

        23       obligation, as you understood it, and as you had agreed it

        24       with Zuhair, was that you wouldn't actually be responsible

        25       for providing that trucking, you would simply be

        26       responsible for making the payment to the Iraqis?

        27       A.   That's right.

        28

        29       MR AGIUS:   I tender that page.  It was formerly

        30       confidential exhibit 22.

        31

        32       EXHIBIT #114 CHAIN OF EMAILS FORMERLY EXHIBIT 22C,

        33       BARCODED MAE.0001.0023

        34

        35       MR AGIUS:   Q.   Can I bring you forward now to 8 November

        36       1999, four days later.  Could we put up, please,

        37       AWB.0136.0641.  This is a fax from yourself to Zuhair of

        38       8 November, subject "Shipping".  I wonder if you could help

        39       us with the context in which we should read this fax.  You

        40       say:

        41

        42            Very good to speak with you again.  I trust

        43            all is well with you.  Thank you for your

        44            assistance, and as agreed the additional

        45            1.50 will be actioned by our shipper.

        46

        47       Was that "1.50" a reference to US$1.50?
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         1       A.   I would read it as such, yes.

         2

         3       Q.   Can you recall the background to that?

         4       A.   I am sorry, I can't.

         5

         6       Q.   That's a matter we might continue inquiries about.

         7

         8       MR AGIUS:   I will tender that document as part of the

         9       record, Mr Commissioner.

        10

        11       EXHIBIT #115 FAX FROM AWB LIMITED TO ZUHAIR,

        12       DATED 8/11/1999, BARCODED AWB.0136.0641

        13

        14       MR AGIUS:   Q.   Can I bring you to the next document,

        15       which is a fax from the Grain Board of Iraq to AWB Limited.

        16       Could we bring up, please, AWB.0136.0642.  This is

        17       regarding the vessel Pretty Ruby, which the inquiry

        18       understands to have been the first shipment shipped under

        19       the contracts that had been negotiated and entered in July

        20       of 1999.  AWB is asked:

        21

        22            You are kindly requested to advise us the

        23            date of transfer Transportation charges (12

        24            USD for per Ton) of AM vessel.  Under M.O.U

        25            phase Six also other coming vessels.

        26

        27       That speaks for itself and I will tender that document.

        28

        29       EXHIBIT #116 FAX FROM GRAIN BOARD OF IRAQ TO AWB LIMITED,

        30       BARCODED AWB.0136.0642

        31

        32       MR AGIUS:   Q.   The next document in sequence is another

        33       fax from Alia.  Could we bring up MAE.0001.0060.  This is a

        34       fax from Alia dated 10 November 1999 to the Australian

        35       Wheat Board, "Att:  Mr. MAC".  One could read that as

        36       "Mr Mark"?

        37       A.   That would be how it should be read.

        38

        39       Q.   And it provides, as it says, "Upon your request, this

        40       is our account No as below", and there is a bank account

        41       reference.  This is dated 10 November.  Can you recall, had

        42       you requested banking details from Alia by this time?

        43       A.   I honestly can't recall.  It is quite likely I might

        44       have done, but I don't recall.

        45

        46       MR AGIUS:   I want to tender this with the next document.

        47
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         1       Q.   Could we bring up the next page, 0061.  This is a near

         2       identical fax dated the next day, but there is one change

         3       in two digits of the bank account number.  Otherwise it

         4       seems to contain the same information.  Does that assist

         5       your recollection at all?

         6       A.   I think we had had a problem with a payment, if I can

         7       recall - a payment had tried to take place and hadn't gone

         8       through.

         9

        10       MR AGIUS:   Mr Commissioner, I tender those two faxes,

        11       barcoded MAE.0001.0060 and 0061.

        12

        13       EXHIBIT #117 TWO FAXES FROM ALIA TRANSPORTATION AND GENERAL

        14       TRADE TO THE AUSTRALIAN WHEAT BOARD, DATED 10/11/1999 AND

        15       11/11/1999, BARCODED MAE.0001.0060-0061

        16

        17       MR AGIUS:   Mr Commissioner, is that a convenient time?

        18

        19       THE COMMISSIONER:   Yes, we will take a 10-minute

        20       adjournment.

        21

        22       SHORT ADJOURNMENT

        23

        24       MR AGIUS:   Q.   Mr Emons, can I bring you to paragraph 53

        25       of your statement, wherein you refer to an email that you

        26       had sent to Mr Watson dated 19 November 1999.  You say:

        27

        28            In the conversation Zuhair referred to Alia

        29            as a company to which payments should be

        30            directed.  He said to me words to the

        31            effect, "The company's name is Alia".

        32

        33       Then can we go to the email.  Can we bring up, please,

        34       MAE.0002.0069.  At this stage you had a ship on the sea

        35       that wasn't far from docking, and you record in this email

        36       to Mr Watson the following:

        37

        38            On the trucking fee, I am still having some

        39            problems with him.

        40

        41       That's Zuhair:

        42

        43            He understands that we can't pay Iraq

        44            direct but he says he wants to tell me

        45            personally when I see him how it should all

        46            operate.  This is all well and good but as

        47            I said to him we have a vessel arriving
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         1            before we see him and the IGB will not

         2            discharge until the money is received.

         3

         4            He then came back to me and said for the

         5            first vessel only that we should pay 90%

         6            (USD 10.80).

         7

         8       And then you set out the details of Alia For Transport and

         9       General Trade.  You then go on to say this:

        10

        11            I know this is a little too direct but he

        12            assures me that it --

        13

        14       I think that should be "is" --

        15

        16            a one off and that the full details will be

        17            supplied when we meet him, of the company

        18            that will be handling this matter in the

        19            future.

        20

        21       Can I ask you one or two things about that last sentence.

        22       As we know, there was to be a meeting between yourself and

        23       Zuhair later that month?

        24       A.   Correct.

        25

        26       Q.   It seems to indicate that at that meeting Zuhair was

        27       proposing to give you the full details of the company that

        28       would be handling the matter in the future?

        29       A.   Correct.

        30

        31       Q.   That's the way we should read it?

        32       A.   That's the way we should read it.

        33

        34       Q.   And that in relation to Alia, at least at this stage,

        35       19 November 1999, he had told you that this was a one off?

        36       A.   That's right.

        37

        38       Q.   What he was asking you for was to make a direct

        39       payment to Alia?

        40       A.   Yes.

        41

        42       Q.   On the basis that this would be a one-off direct

        43       payment of 90 per cent?

        44       A.   That's right.

        45

        46       Q.   Of the $12 fee?

        47       A.   Correct.
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         1

         2       Q.   You said:

         3

         4            I know this is a little to direct...

         5

         6       And the "to" you meant was the "T-O-O" too, meaning a

         7       little more direct than perhaps ought to be the case.  What

         8       was your thinking behind the use of that expression?

         9       A.   Actually, it came from both sides.  Zuhair was of the

        10       same concerns as we had of appearing to receive funds

        11       directly.  But because we had this vessel arriving and the

        12       problem was imminent, he suggested this as the one off.

        13       We, as a company, weren't comfortable with paying Alia

        14       direct, or any company direct.  Hence our convoluted scheme

        15       to pay through the charter parties.  However, as a one

        16       off, to get this vessel out of the way, we agreed to make a

        17       payment.

        18

        19       Q.   And why weren't you comfortable with making direct

        20       payment?

        21       A.   From my point of view, it was too direct for AWB.

        22

        23       Q.   Too direct in what sense?  That's what I am trying to

        24       get at?

        25       A.   Oh, sorry.  There was no evidence that we had been

        26       provided what Alia was - was Alia an Iraqi company or it

        27       was a front company or was it a Jordanian company?  We had

        28       no knowledge of that.

        29

        30       Q.   Other than what had appeared in the letters that you

        31       had received from Alia?

        32       A.   Exactly.

        33

        34       Q.   And "too direct" meant that, what, you were concerned

        35       that AWB not be seen to be making a payment?

        36       A.   Direct to the Iraqis.

        37

        38       THE COMMISSIONER:   Q.   And you had on file the letter

        39       from Alia saying it was the agent of Iraq?

        40       A.   That's right.

        41

        42       MR AGIUS:   Q.   What was being proposed here was a payment

        43       to Alia, and was it envisaged in this proposal that the

        44       payment would be a direct payment - that is, not through

        45       the shippers, not through the ship owners?

        46       A.   Correct.

        47
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         1       Q.   But directly by AWB to Alia?

         2       A.   To Alia.

         3

         4       Q.   And so what was being proposed was that you couldn't

         5       use the conduit of the ship owner?

         6       A.   Correct.

         7

         8       Q.   And you were being asked, on this one occasion, to

         9       make this one-off payment to this company?

        10       A.   That's right.

        11

        12       Q.   You couldn't use the ship owners because the ship had

        13       already sailed and was approaching Umm Qasr?

        14       A.   That's right.

        15

        16       Q.   You had no pre-existing arrangement with that

        17       particular shipper or ship owner?

        18       A.   Yes, there was no charter party set up.

        19

        20       Q.   Which would support the payment?

        21       A.   That would support the payment.

        22

        23       MR AGIUS:   That is part of confidential exhibit 27C, and

        24       I tender it as a public exhibit.

        25

        26       EXHIBIT #118 EMAIL FROM MARK EMONS TO MICHAEL WATSON,

        27       DATED 19/11/1999, BARCODED MAE.0002.0069

        28

        29       MR AGIUS:   Q.   What we know from other evidence,

        30       Mr Emons, is that in fact that payment of 90 per cent of

        31       the amount due was in fact made by AWB directly to Alia and

        32       not via the shipper?

        33       A.   Yes.

        34

        35       Q.   That's consistent with your knowledge, isn't it?

        36       A.   That's consistent with my knowledge.

        37

        38       Q.   You deal with your conversation with Nigel Officer

        39       about this at paragraphs 53 and 54.

        40

        41       THE COMMISSIONER:   Paragraph 53 deals with the email to

        42       Mr Watson, I think.

        43

        44       MR AGIUS:   Q.   You say:

        45

        46            Shortly after I sent this email I had a

        47            discussion with Mr Officer.  He was very
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         1            concerned about the email because AWB was

         2            now being directed to pay directly to a

         3            Jordanian bank account.  He said to me

         4            words to the effect, "Is this the right way

         5            to do it?"

         6

         7       And you said, "This is what Zuhair has told us to do."

         8       Your email was directed to Mr Watson.  Did you provide that

         9       same information to Mr Officer?

        10       A.   Yes, I had done.

        11

        12       Q.   And when you said, "This is what Zuhair has told us to

        13       do", did Mr Officer express any objection to the matter

        14       proceeding in that way?

        15       A.   No, he didn't.

        16

        17       Q.   Did he say anything?

        18       A.   I don't recall, actually.

        19

        20       Q.   Then you received a letter from Alia, dated 7 December

        21       1999.  Could we bring up, please, MAE.0001.0063.  Before we

        22       go to that matter, could we go to - I am just a little out

        23       the sequence.  Could we go to AWB.0002.0198.  I think this

        24       was the next matter in chronology.  This is a fax from Alia

        25       of 24 November 1999 to the Australian Wheat Board to your

        26       attention, marked "Top Urgent":

        27

        28            Dear sir,

        29            We have just received a Fax Message from

        30            the state Company for Water transport in

        31            Basrah (Iraq) wherein they advise us that

        32            whereas the M.V "Pretty Ruby" is due to

        33            arrive at the port of Umm Qasr today, your

        34            remittance in respect of over-land

        35            transportation charges amounting to

        36            USD(504,000) has not been received yet.

        37            As you are aware, the remittance in

        38            question should be received here Five days

        39            prior to vessel's arrival at Umm Qasr.

        40            Therefore you are kindly requested to for

        41            our us urgently --

        42

        43       And I suspect that should read "forward to us urgently" --

        44

        45            the Bank Transfer detail to enable us

        46            follow-up the matter with the appropriate

        47            Bank here and the Grain Board of Iraqi,
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         1            Baghdad as well as aforesaid Company

         2            accordingly and remit the subject funds to

         3            them.

         4            Your prompt attention in this matter will

         5            be highly appreciated.

         6

         7       That was a fax addressed to you on 24 November 1999?

         8       A.   Yes, it was.

         9

        10       Q.   We see on its face it has been copied to the Grain

        11       Board of Iraq and to the State Company for Water Transport?

        12       A.   Yes.

        13

        14       MR AGIUS:   Mr Commissioner, that's formerly confidential

        15       exhibit 26C.  Might that be marked as a public exhibit?

        16

        17       EXHIBIT #119 DOCUMENT FORMERLY EXHIBIT 26C FROM ALIA TO THE

        18       AUSTRALIAN WHEAT BOARD, DATED 24/11/1999,

        19       BARCODED AWB.0003.0198

        20

        21       MR AGIUS:   Q.   Mr Emons, there is handwriting in the top

        22       right-hand corner of that document, "28/2/05 copy for

        23       interview with AL" over the initials that look to be "RP".

        24       Do you recognise that handwriting?

        25       A.   I was no longer employed by the AWB in February 05 and

        26       I'm afraid I don't recognise that handwriting.

        27

        28       Q.   Of course.  It seems plain on the face of this fax

        29       that Alia were indicating that they were proposing to remit

        30       the subject funds to the Grain Board of Iraq?

        31       A.   Correct.

        32

        33       Q.   That would appear to be entirely in accordance with

        34       the arrangement that you had had with Zuhair, would it not?

        35       A.   Correct.

        36

        37       Q.   As a consequence of this fax, it was the case, wasn't

        38       it, that AWB acted and, indeed, remitted the funds to Alia

        39       in accordance with your arrangement with Zuhair?

        40       A.   That's right.

        41

        42       Q.   The next document that we have is a fax from Alia of

        43       7 December 1999.  This is the document I incorrectly went

        44       to earlier - MAE.0001.0063.  This is about two weeks later.

        45       It is not directed specifically to you, but simply to AWB

        46       Limited.  It refers to the contract, being the agreed terms

        47       and conditions of the contract, between AWB Limited and IGB
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         1       covering the sale of 700,000 tonnes of bulk wheat.  For the

         2       first time we read in a letter from Alia:

         3

         4            Alia for Transportation & General Trade

         5            Amman Jordan is appointed to arrange all

         6            trucking under this contract and is to be

         7            understood that remittance to Alia for

         8            Transportation and General Trade of the

         9            trucking costs involved should in no way be

        10            delayed more than (7) seven days prior to

        11            the arrival of the vessel to Umm Qasr Iraq.

        12            Moreover, Alia is to be notified of the

        13            vessel's name, details of cargo loaded on

        14            board and ETA at Umm Qasr within the

        15            aforesaid period so as to enable us make

        16            appropriate arrangement with the State

        17            Company For Water Transport Iraq.

        18            All payments relating to the agreed

        19            trucking costs --

        20

        21       I just can't read the next word, I think it is "are to be

        22       remitted --

        23

        24            upon completion of loading of each vessel

        25            to Alia For Transport and General Trade

        26            nominated account as follows.

        27

        28       And then there is an account detail.  Do you recall, did

        29       you receive that fax?

        30       A.   I could well have done, yes.

        31

        32       EXHIBIT #120 FAX FROM ALIA FOR TRANSPORTATION AND GENERAL

        33       TRADE, DATED 7/12/1999, TO AWB LIMITED,

        34       BARCODED MAE.0001.0063

        35

        36       MR AGIUS:   Q.   I want to bring you forward to another

        37       matter, Mr Emons, and that concerns what has generally been

        38       referred to as the Canadian complaint.  You deal with this

        39       commencing at paragraph 56 of your statement.  In what

        40       context was it that, as you say in paragraph 56, Mr Flugge

        41       approached you and said the words that you record there:

        42

        43            The Canadians have some problem with their

        44            vessels; is there anything we can do?

        45

        46       A.   Mr Flugge, to my recollection, had been on a trip to

        47       the US and Canada with a number of other parties from AWB
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         1       and during that trip he had been approached by the

         2       Canadians who had obviously a problem with some vessels

         3       being discharged at Umm Qasr, and out of spirit of

         4       generosity to our competitors, I think Mr Flugge asked if

         5       there was anything we could do to help rectify the problem.

         6

         7       Q.   It was in that context, then, that you telephoned

         8       somebody you knew at the Canadian Wheat Board?

         9       A.   Correct.

        10

        11       Q.   And he told you about the problem they were having?

        12       A.   John Benoit was my opposite number at the Canadian

        13       Wheat Board.

        14

        15       Q.   As he expressed it to you, he said:

        16

        17            We have asked our government for authority

        18            to pay a trucking fee.  Our government is

        19            asking for clarification on the trucking

        20            fee.

        21

        22       And you said something to the effect:

        23

        24            The trucking fee is part of the tender.

        25

        26       Did he tell you as to whether or not the trucking fee had

        27       been part of the tender to which the Canadian shipments

        28       were a response?

        29       A.   No, he didn't.

        30

        31       Q.   Is there any more to the conversation that you can

        32       recall?

        33       A.   No, I am sorry, it is - it was a very - it was a brief

        34       conversation; we discussed other matters.  I was alerted to

        35       the fact that the Canadian government was making inquiries

        36       of the UN about the trucking fee and I passed that on to

        37       Mr Officer.

        38

        39       Q.   Then was it after you spoke to Mr Officer and told him

        40       of your conversation with your counterpart at the Canadian

        41       Wheat Board that he had the conversation with you that is

        42       set out in paragraph 58?

        43       A.   Yes.

        44

        45       Q.   Did he tell you any more than the fact that

        46       Mr Snowball had received an inquiry as to the nature of the

        47       AWB contracts with Iraq?
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         1       A.   There was some emails, I believe, from Mr Snowball

         2       regarding that, which we all looked at.

         3

         4       Q.   Did you become aware that a Canadian representative

         5       had indicated that the type of arrangement that the Iraqis

         6       had requested the Canadians to enter for the payment of a

         7       trucking fee - that the Canadians had indicated that they

         8       had been told by the Iraqis that the AWB had indeed entered

         9       into such arrangements?

        10       A.   No, I wasn't aware of that.

        11

        12       Q.   Were you aware that officers of DFAT met with AWB

        13       employee Mr Officer in December 1999?

        14       A.   I'm sorry, for what purpose?

        15

        16       Q.   To --

        17       A.   If I could - sorry --

        18

        19       Q.   And during the course of that meeting he discussed

        20       AWB's dealings with Iraq and the position of the Iraq

        21       market?

        22       A.   I don't recall Mr Officer having a meeting with DFAT

        23       in December of 1999.  However, it was quite common to have

        24       meetings with DFAT about various issues concerning the

        25       markets that we dealt in.

        26

        27       Q.   When you say "to have meetings concerning the markets

        28       that we dealt in", in what sense was it common to have

        29       meetings with DFAT concerning the markets?

        30       A.   I was requested by the government relations officers

        31       at AWB once, twice maybe a year to accompany them to

        32       Canberra to give an overview of the various markets that

        33       I dealt in to the Department of Foreign Affairs, Primary

        34       Industries and to the finance department.

        35

        36       Q.   Did that overview ever descend into the details of any

        37       arrangements, be they written contractual arrangements or

        38       other arrangements, with the Iraqis?

        39       A.   No.

        40

        41       Q.   Did you ever, in any of those meetings, inform a DFAT

        42       officer of the arrangement that AWB had to pay trucking

        43       fees to the Iraqis?

        44       A.   I don't recall that happening.  I'm not saying it

        45       wouldn't have occurred through the government relations

        46       officer, but I certainly, myself, don't recall doing it.

        47
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         1       Q.   Did you ever tell anybody at DFAT that AWB was making

         2       the payment via ship owners?

         3       A.   No.

         4

         5       Q.   Are you aware of any conversations within AWB which

         6       indicated that DFAT had been told that the trucking fee was

         7       being paid to the Iraqis?

         8       A.   I'm sorry, I don't recall any.

         9

        10       Q.   Were you aware that the Austrade Commissioner had met

        11       with Messrs Flugge, Snowball and McConville on 9 March

        12       2000?

        13       A.   Yes, I was.

        14

        15       Q.   And did you become aware of that before or after the

        16       meeting?

        17       A.   After the meeting, I believe.

        18

        19       Q.   Did you learn that during the course of that meeting

        20       Messrs Flugge, Snowball and McConville had been told about

        21       what I will generally refer to as the Canadian complaint?

        22       A.   Yes.

        23

        24       Q.   Did you become aware that the Austrade Commissioner

        25       had, in particular, referred to a clause in the AWB

        26       contracts with the Iraqi Grain Board that had implied that

        27       there was a separate contract in place?

        28       A.   Yes.

        29

        30       Q.   Did you take that to be the long-form contract, or the

        31       MOU between the AWB and the IGB?

        32       A.   That's correct.

        33

        34       Q.   Which you knew to be silent on the issue of payments

        35       of trucking fees or payments of any money to Alia or to

        36       Iraq?

        37       A.   Yes.

        38

        39       Q.   Is that right?

        40       A.   Yes.

        41

        42       Q.   How did you become aware of that?

        43       A.   I believe there was an email from Tim Snowball to

        44       Nigel Officer.

        45

        46       Q.   Did you become aware that the AWB had assured DFAT

        47       that there were no irregularities in its dealings with
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         1       Iraq?

         2       A.   No, I wasn't aware of that.

         3

         4       Q.   Can I bring you to an email of 15 March 2000.

         5       I wonder if we can bring up, please, MAE.0002.0091.  This

         6       is an email from Mr Snowball to you, in which Mr Snowball

         7       provides a recap of what has happened?

         8       A.   Obviously my previous evidence was incorrect; he had

         9       spoken to me.

        10

        11       Q.   Let's work through this email:

        12

        13            Alistair Nicholas, Austrade asked to meet

        14            with us in Washington DC --

        15

        16       The "us" being Mr Flugge, Mr McConville and yourself:

        17

        18            Alistair had visited the UN in New York --

        19

        20       THE COMMISSIONER:   "Myself" is Mr Snowball, not Mr Emons,

        21       I think.

        22

        23       MR AGIUS:   Yes, I am sorry, Mr Snowball, yes - "us" being

        24       Mr Flugge, Mr McConville and Mr Snowball:

        25

        26            2.  Alistair had visited the UN in New York

        27            the week before.  A UN official had asked

        28            him for clarification of the following

        29            wording in our short form contract with the

        30            Grain Board of Iraq "All other terms and

        31            conditions as per AWB Limited and Grain

        32            Board of Iraq Standard Terms and

        33            Conditions."  Alistair mentioned that

        34            someone at the UN was asking him

        35            quietly/informally about payments AWB was

        36            making to Iraq for discharge/trucking.

        37            Alistair suggested to us that the request

        38            for information on the above contract

        39            clause was linked to this

        40            discharge/trucking payment issue.

        41            3.  We played down the issue and said we

        42            would look at the UN request.

        43            4.  I called the Aust Mission to the UN and

        44            ask Bronte Moules to speak to the UN to

        45            make sure the UN had actually requested

        46            some information.  I also asked Bronte to

        47            call Alistair.
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         1            5.  Bronte confirmed that the UN were

         2            asking for information on the contract

         3            clause above.  She has put this request

         4            through to DFAT in Canberra and DFAT will

         5            contact you.  If all the UN wants is some

         6            understanding on standard terms and

         7            conditions in AWB contracts then I think we

         8            have nothing to worry about.  We should

         9            ensure that we do provide something to DFAT

        10            when they contact you.

        11                 I deal solely with Bronte on UN/Iraq,

        12            and see no role for Austrade.  Alistair is

        13            always trying to participate.  He just

        14            wants to find a revenue stream for Austrade

        15            and sees the AWB's Iraq program as a good

        16            way to do this.  Peter G dealt with

        17            Austrade when he was here, but his contact

        18            has left and I think Bronte is a better

        19            option for us anyway.

        20

        21       I am sorry, I just have a bad copy:

        22

        23            We do not want Alistair sticking his nose

        24            into our Iraq business and causing us

        25            problems.  If this was a big issue he

        26            should have picked up the phone straight

        27            after his visit to the UN to tell me rather

        28            than waste our Chairman's time in

        29            Washington!!

        30

        31       And then he goes on to say:

        32

        33            With regards to the Canadian wheat vessels

        34            rejected by Iraq, I did not find out much

        35            from CWB.

        36

        37       I take it that's the Canadian Wheat Board:

        38

        39            We did not meet with Benoit.  Bill Spafford

        40            said the rejected vessels were not CWB

        41            sales.  There was some business done by the

        42            trade to cover the Russian shorts last

        43            year.  SAS Pool were linked to this at the

        44            time.

        45                 If I find out any more I will let you

        46            know.

        47            Regards
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         1            Tim.

         2

         3       Well, that is a recap offered by Mr Snowball.  Were you

         4       aware at that time of any additional background information

         5       which we do not see recorded in the email?

         6       A.   Background information in the nature of?

         7

         8       Q.   Relating to the complaint by what we now know to be

         9       the Canadians?

        10       A.   I recall now, having seen this, that the Canadian

        11       Wheat Board, I think, had authorised the Saskatchewan wheat

        12       pool, which is the SAS pool, to sell some wheat obviously

        13       to some Russian traders with contacts to Iraq, and when

        14       those vessels had been rejected, for whatever reason, the

        15       Canadians became involved.

        16

        17       Q.   Mr Snowball says, or the substance seems to be, that

        18       he called the Australian mission to the UN to find out

        19       whether the UN had actually requested some information

        20       about the nature of the AWB contract with the IGB, and he

        21       had also asked Bronte Moules to call Alistair, being

        22       Alistair Nicholas from Austrade.  He goes on to say that

        23       she had confirmed that the UN were asking for information

        24       on the contract clause and that she had forwarded that

        25       request through to DFAT in Canberra, and that you were to

        26       expect a contact from DFAT.  It is the next sentence that

        27       I want to ask you about:

        28

        29            If all the UN wants is some understanding

        30            on standard terms and conditions in AWB

        31            contracts then I think we have nothing to

        32            worry about.

        33

        34       That seems to imply that there was something to worry

        35       about, Mr Emons?

        36       A.   You are correct.  What he was implying there is that

        37       if the contract terms just listed the quality

        38       specifications, conditions, et cetera, it wouldn't be an

        39       issue, but if there was a mention of the trucking discharge

        40       fee, then there would be an issue.

        41

        42       Q.   Something to worry about?

        43       A.   Something to worry about.

        44

        45       Q.   So if the UN inquiry could be satisfied by providing

        46       the standard terms and conditions, then there would be

        47       nothing to worry about because there was nothing in the
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         1       standard terms and conditions which related to trucking

         2       fees or the payment of money to Alia or to Iraq or anybody?

         3       A.   Correct.

         4

         5       Q.   But if the UN inquiry could not be so satisfied, then

         6       there would be something to worry about?

         7       A.   Correct.

         8

         9       Q.   And that's the way in which you understood it?

        10       A.   That's correct.

        11

        12       Q.   And, in effect, that's what you were being told to

        13       keep in mind if and when you were contacted by DFAT?

        14       A.   That's right.

        15

        16       Q.   Now, was this email the subject of discussion amongst

        17       others at the AWB, or did you simply keep the content of it

        18       to yourself?

        19       A.   No, there was discussion between myself, Nigel Officer

        20       and other members of the desk as well, and I believe it

        21       also included discussions with Andrew McConville, who was

        22       the government relations officer, because in that comment

        23       where they say "DFAT will contact you", it would be more

        24       likely that DFAT would have contacted Andrew McConville as

        25       the government liaison officer.

        26

        27       Q.   Did DFAT contact you - that is, you personally?

        28       A.   I don't recall them doing so.

        29

        30       MR AGIUS:   I tender that email, Mr Commissioner.

        31

        32       EXHIBIT #121 EMAIL FROM TIM SNOWBALL TO MARK EMONS,

        33       DATED 15/3/2000, BARCODED MAE.0002.0091

        34

        35       MR AGIUS:   Q.   You then prepared a facsimile which you

        36       sent off to the new Director-General of the IGB.  Could we

        37       bring up, please, AWB.0136.0524.  This appears to be a fax

        38       from yourself to Mr Yousif A Rahman, who I think generally

        39       is referred to as Mr Yousif, at the Grain Board of Iraq, of

        40       15 March 2000, from you, in which you say:

        41

        42            We wish to advise that the office of AWB

        43            Ltd in New York has been approached by the

        44            Customs office of the United Nations who

        45            are questioning the payments by AWB to the

        46            Jordanian trucking company.

        47            We are very concerned to learn from the UN
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         1            that the Canadian Government has taken

         2            action within the United Nations to

         3            discover the manner of AWB payments.

         4            We ask your assistance in this matter and

         5            would ask that no information of a

         6            confidential nature is released.

         7            We will be seeking your understanding on

         8            this matter when AWB visits Iraq in April.

         9            We thank you in anticipation.

        10

        11       You sent that fax off?

        12       A.   Yes.

        13

        14       Q.   If we go to the next document, which is AWB.0136.0526,

        15       this appears to be a communication from the Grain Board of

        16       Iraq to the AWB Limited, to your attention, regarding UN

        17       inquiry concerning trucking fee:

        18

        19            We received with thanks your fax dated

        20            15 March 2000 and we are pleased to inform

        21            you that the necessary action already have

        22            been taken regarding the matter.

        23            Best regards

        24

        25       That's a telex or communication of some kind that you

        26       received from the IGB?

        27       A.   Correct.

        28

        29       MR AGIUS:   I tender those two documents.

        30

        31       EXHIBIT #122 FAX FROM MR EMONS TO MR YOUSIF A RAHMAN AT THE

        32       GRAIN BOARD OF IRAQ, DATED 15/3/2000,

        33       BARCODED AWB.0136.0524; AND COMMUNICATION FROM THE GRAIN

        34       BOARD OF IRAQ TO AWB LIMITED, BARCODED AWB.0136.0526

        35

        36       MR AGIUS:   Q.   Mr Emons, were these documents kept in any

        37       kind of file at the AWB?

        38       A.   Behind the trading desks there was a large file

        39       compactus which had all the information regarding every

        40       market that we dealt with filed away in contract order.  It

        41       was a public filing area where people from all departments

        42       could have access to various contracts and information.

        43

        44       Q.   Could I take you to another document in relation to

        45       this matter.  Could we bring up AWB.5117.0226.  If you go

        46       to the bottom of that page, this appears to be an email

        47       from Andrew McConville of 31 March 2000 to you regarding
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         1       the subject "Standard terms and conditions".  He says:

         2

         3            Mark

         4            Can you give me some ones to address the

         5            paragraph in the standard terms and

         6            conditions that refers to

         7            demurrage/discharge as we discussed

         8            yesterday.

         9

        10       A.   Sorry, could I have the front page?  I have just got

        11       the last.

        12

        13       Q.   "Can you give me some ones to address the paragraph".

        14

        15       THE COMMISSIONER:   Q.  Have you read that?

        16       A.   No, I still don't have it in front of me.

        17

        18       Q.   That's the end of the email, the start of a chain.

        19

        20       MR AGIUS:   Q.   I was starting with Mr McConville's email

        21       to you of 31 March, which is at the bottom of the page, and

        22       that leads on to your reply to him of 3 April and his

        23       forwarding of your reply to Mr Snowball.

        24       A.   Okay.  Yes.  I am sorry, I have read the document now.

        25

        26       Q.   Did you see that Mr McConville wrote to you seeking

        27       advice?

        28       A.   Yes.

        29

        30       Q.   And then you responded to him regarding standard terms

        31       and conditions, and your response relates only to the

        32       standard terms and conditions and the way in which they

        33       operate?

        34       A.   That's right.

        35

        36       Q.   Then your response was forwarded to Mr Snowball by

        37       Mr McConville?

        38       A.   Mmm-hmm.

        39

        40       Q.   Mr McConville said to Mr Snowball:

        41

        42            Further my fax of the standard terms and

        43            conditions, we can now provide to the UN -

        44            Mark has reviewed.  In forwarding to them

        45            you should include words to the effect of

        46            Mark's note below which addresses the last

        47            para on the first page re demurrage/dispatch.
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         1

         2       So that was sent, as we see, to Mr Snowball.

         3

         4       MR AGIUS:   I tender those two pages, Mr Commissioner -

         5       AWB.5117.0226 to 0227.

         6

         7       EXHIBIT #123 TWO PAGES OF EMAILS, BARCODED

         8       AWB.5117.0226-0227

         9

        10       MR AGIUS:   Q.   Just for completeness at this stage,

        11       although this document doesn't relate directly to you,

        12       Mr Emons, could we bring up, please, DFT.0001.0438.

        13

        14       THE COMMISSIONER:   Apparently it is not on the system.

        15

        16       MR AGIUS:   I wonder if I can provide a paper copy.

        17

        18       Q.   This is what I suggest to you is a copy of the fax

        19       from Tim Snowball to Bronte Moules at the Australian

        20       Mission to the UN.

        21

        22       MR AGIUS:   I will tender the fax.  It runs from

        23       DFT.0001.0438 through to 0441.

        24

        25       Q.   On its way to the monitor, Mr Emons, that appears to

        26       you, that fax, to annex the Australian wheat contract fixed

        27       price standard terms and conditions --

        28       A.   Correct.

        29

        30       Q.   -- between the AWB and the Grain Board of Iraq?

        31       A.   That's right.

        32

        33       Q.   I wonder if we can pass that to the monitor so that we

        34       can read Mr Snowball's communication with Bronte Moules.

        35       This is dated 3 April.  It seems to follow on from the

        36       emails we have just seen, Mr Emons:

        37

        38            Dear Bronte,

        39            Please find attached the standard terms and

        40            conditions between Australian Wheat Board

        41            and Grain Board of Iraq as requested by UN.

        42            The standard terms and conditions apply

        43            except as and when these are in

        44            contradiction to UN policy to trade with

        45            Iraq.  This is pertinent to the clauses

        46            covering demurrage/dispatch and the

        47            cross-referencing clause guaranteeing a
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         1            minimum discharge rate.  As the UN contract

         2            specifically excludes such contractual

         3            conditions then the terms and conditions

         4            quoted are superseded.  For your

         5            information, the relevance now of these

         6            terms and conditions may appear relatively

         7            minor.  However both parties have elected

         8            to maintain said agreement until there is a

         9            change in trading circumstances whence an

        10            update will take place.  The IGB has

        11            continued to place importance on particular

        12            terms such as the age of ships not greater

        13            than 15 years.

        14            Please call if you have any questions.

        15

        16       Now, that seems to be the response by the AWB to the

        17       Australian Mission to the United Nations on 3 April 2000?

        18       A.   That would be right.

        19

        20       MR AGIUS:   I wonder if I could inquire of my learned

        21       friend whether there is a claim for commercial

        22       confidentiality in relation to these standard terms and

        23       conditions.

        24

        25       MR JUDD:   I will take some instructions on that, sir.  It

        26       shouldn't delay matters very long.

        27

        28       THE COMMISSIONER:   Thank you.  At this stage I will mark

        29       as exhibit 124 documents DFT.0001.0438 through to 0441, but

        30       I shall make a non-publication order in respect of pages

        31       0439 to 0441 pending you getting those instructions,

        32       Mr Judd.

        33

        34       MR JUDD:   Thank you, Commissioner.

        35

        36       EXHIBIT #124 FAX FROM TIM SNOWBALL TO BRONTE MOULES AT

        37       AUSTRALIAN MISSION TO UN, BARCODED DFT.0001.0438-0441

        38

        39       MR AGIUS:   Q.   You have the standard terms and conditions

        40       in front of you, Mr Emons?

        41       A.   No.

        42

        43       Q.   I wonder if we can just have a set passed to you.  I

        44       know you have already given this evidence, but so that

        45       there is absolutely no doubt, would you just look through

        46       it and confirm that there is nothing in those standard

        47       terms and conditions which refers to the payment of moneys
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         1       by the AWB Limited on account of trucking costs or the

         2       payments of moneys to Alia on any account at all?

         3       A.   Yes, I agree with that.

         4

         5       Q.   If you go to the first page of the standard contract

         6       terms and conditions, you can observe at the bottom of the

         7       page there is a reference to demurrage/dispatch at

         8       discharge port and a certain rate per day is given --

         9       A.   Mmm-hmm.

        10

        11       Q.   -- for vessels discharging at Umm Qasr?

        12       A.   Correct.

        13

        14       Q.   I don't want to go into the detail about that, but, in

        15       the context of the fax which is a public exhibit, so that

        16       we can better understand the first page of the fax - that

        17       is, Mr Snowball's note to Ms Moules - you will see that

        18       Mr Snowball has said:

        19

        20            The standard terms and conditions apply

        21            except as and when these are in

        22            contradiction to UN policy to trade with

        23            Iraq.  This is pertinent to the clauses

        24            covering demurrage/dispatch and the

        25            cross-referencing clause guaranteeing the

        26            minimum discharge rate.

        27

        28       The concept of demurrage/dispatch is a term of art in terms

        29       of international trade, is it not?

        30       A.   Yes; that's correct.

        31

        32       Q.   My recollection is this - I think it is correct, but

        33       you correct me if I am wrong:  it involves the concept

        34       that, if there is demurrage, if there is a delay caused at

        35       the port of discharge, that is at the cost of the buyer?

        36       A.   Correct.

        37

        38       Q.   And if there is delay before then it is at the cost of

        39       the seller?

        40       A.   Correct.

        41

        42       Q.   And the concept of demurrage/dispatch provides a

        43       mechanism by which those two costs can be offset against

        44       each other and there can be a charge made in respect of

        45       demurrage, depending upon whereabouts the delay is caused?

        46       A.   Correct.

        47
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         1       Q.   Now, in some circumstances, absent the UN sanctions,

         2       if the standard contract terms apply, to take a case

         3       completely away from the one with which we are dealing, a

         4       standard clause such as that might operate in circumstances

         5       where, for example, the AWB was liable to pay a fee to a

         6       buyer on account of the cost of delays for which the AWB

         7       would be responsible?

         8       A.   Just to correct that issue there, the buyer would be

         9       entitled to dispatch - that's the issue.

        10

        11       Q.   Yes, and that --

        12       A.   So if the vessel was discharged in the shorter period

        13       of time than it was agreed on the contract, the buyer was

        14       entitled to earn dispatch, and that's how they are

        15       compensated for the demurrage clause, if it went beyond

        16       those set days.

        17

        18       THE COMMISSIONER:   Q.   That just addresses the issue of

        19       discharge?

        20       A.   That's right.  With the buyer's contract, yes.

        21

        22       MR AGIUS:   Q.   That could sound in a payment of money?

        23       A.   Yes.

        24

        25       Q.   And that is why the fax says:

        26

        27            The UN contract specifically excludes such

        28            contractual conditions.

        29

        30       A.   Correct.

        31

        32       Q.   So the point was being made to Bronte Moules and the

        33       Australian Mission to the UN that, "Look, we have a

        34       standard contract with Iraq.  If that were to operate, it

        35       would include a demurrage/dispatch clause, but that clause

        36       doesn't apply and it can't apply consistent with UN

        37       sanctions" --

        38       A.   That's right.

        39

        40       Q.   -- "because UN sanctions prevent any payment of money

        41       to the Iraqis"?

        42       A.   That's correct.

        43

        44       Q.   That's the way in which we should read that fax?

        45       A.   That's right.

        46

        47       Q.   Would you have a look at this fax from Alia dated
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         1       19 December 1999.  I am just going back to a matter that

         2       I neglected to cover with you concerning the earlier

         3       arrangements with Alia.  I wonder if it is possible to

         4       bring up MAE.0003.0013.  This is a fax of 19 December 1999

         5       to AWB Limited to your attention, the subject being

         6       "Remittance".  It is a confirmation of the receipt of

         7       significant sums of money by Alia, referenced against

         8       particular shipments, and it refers to an attachment, and

         9       the attachment is described as "telex" and the word "form"

        10       is there, but we read it as "from" - "ISCWT included

        11       information about", another ship and another sum of money:

        12

        13            Wheat in bulk US D621,000 - waiting your

        14            remittance, so please we need from your

        15            side to send us the schedule of the other

        16            vessel's arrive.

        17            With the best regards

        18

        19       And if we go to the relevant annexure, could we bring up

        20       MAE.0003.0012.  This is a telex from ISCWT in Basra to Alia

        21       in relation to two shipments, in relation to the first

        22       vessel:

        23

        24            Please confirm if you receive remittance

        25            funds being cost on garage.

        26

        27       And there is a quantity of wheat in bulk:

        28

        29            USD 621,000 (USD 12 per tonne) your

        30            immediate action/confirmation requested by

        31            telex order avoid unnecessary delays

        32            consequences arising this respect urge

        33            confirm.

        34

        35       And then in relation to another vessel:

        36

        37            We still awaiting for your confirmation

        38            remittance USD 504,000 from Australian

        39            Wheat Board being cost on carriage --

        40

        41       There is a tonnage of wheat --

        42

        43            for discharge at Umm Qasr.  Your immediate

        44            action/confirmation requested by telex

        45            order avoid unnecessary delays consequences

        46            arising this respect urge confirm.

        47
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         1       That appears, then, to be telexes concerning suspected

         2       arrears of payment of the trucking fee in respect of two

         3       vessels which were forwarded to the AWB by Alia?

         4       A.   Yes, that's right.

         5

         6       Q.   It appears, then, that the system was that it was the

         7       ISCWT who would inform Alia of the lateness of payments,

         8       and then Alia would pass on the ISCWT's request to the AWB?

         9       A.   Yes, that confirms what I said earlier, yes.

        10

        11       MR AGIUS:   I tender those two documents.  Perhaps they

        12       should be marked as a confidential exhibit and Mr Judd

        13       might consider them.

        14

        15       THE COMMISSIONER:   Is there anything confidential in this,

        16       Mr Judd?

        17

        18       MR JUDD:   The copy I have on the screen is very poor.

        19

        20       THE COMMISSIONER:   I will make them a public exhibit, but

        21       I will make an order that they are not to be published at

        22       this point of time.  You might let me know if you wish to

        23       claim confidentiality.

        24

        25       EXHIBIT #125 TWO FAXES TO AWB LIMITED, DATED 19/12/1999,

        26       BARCODED MAE.0003.0012 AND MAE.0003.0013

        27

        28       THE COMMISSIONER:   They are not to be published, pending

        29       receipt of advice as to whether confidentiality is claimed.

        30

        31       MR AGIUS:   Q.   Whilst we are dealing with early 2000,

        32       Mr Emons, I want to bring you to a document which you have

        33       provided the inquiry.  It relates to a meeting concerning

        34       the code of conduct, which meeting was apparently held on

        35       2 February 2000?

        36       A.   Correct.

        37

        38       Q.   When I speak of the code of conduct, I am speaking of

        39       what we have as exhibit 22.  We have not been able to

        40       establish the date of this particular document.  Could we

        41       bring up, please, AWB.0131.0023.  If we go to the next

        42       page, you will see that this copy of the code of conduct

        43       includes an introduction which is signed by Mr Lindberg as

        44       managing director, and we know that he followed on from

        45       Mr Rogers.

        46

        47       THE COMMISSIONER:   So it must be post May 2000 or April
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         1       2000.

         2

         3       THE WITNESS:   March, I believe, Commissioner, but I stand

         4       corrected.

         5

         6       MR AGIUS:   Q.   Could we bring up, please, MAE.0003.0063.

         7       These appear as "Notes of Meeting on Code of Conduct" held

         8       on 2 February 2000 in the second floor meeting room.  It is

         9       a meeting that you attended, Mr Emons?

        10       A.   Yes, it was.

        11

        12       Q.   The meeting concerned the code of conduct?

        13       A.   It did.

        14

        15       Q.   Can you relate the meeting to the document that you

        16       have seen, which was exhibit 22?

        17       A.   Yes, I can.

        18

        19       Q.   What's the relationship?

        20       A.   The relationship with the document concerns the

        21       facilitation payments and fees issue.

        22

        23       Q.   The meeting is on 2 February.  The published code of

        24       conduct that we have is signed by Mr Lindberg?

        25       A.   Correct.

        26

        27       Q.   It is not likely that he would have signed it as an

        28       officer of AWB prior to this meeting of 2 February?

        29       A.   Not likely, no.

        30

        31       Q.   What is the temporal relationship?

        32       A.   The concern for myself and my colleagues was that it

        33       was - the corporation was asking the individual to take the

        34       responsibility on for the actions that the corporation had

        35       sanctioned.  In my parlance, it was evidence of more Teflon

        36       management.

        37

        38       Q.   Can you assist us?  What do you mean by "Teflon

        39       management"?

        40       A.   That all responsibilities and actions of the

        41       organisation were trying to be passed down to the

        42       individual.

        43

        44       Q.   And the meeting had been called to deal with the

        45       request by AWB that individuals --

        46       A.   Sign this agreement, yes.

        47
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         1       Q.   -- sign the --

         2       A.   Code of conduct.

         3

         4       Q.   -- code of conduct?

         5       A.   Obviously by signing the code of conduct, we would

         6       have been taking on that personal responsibility, and, as a

         7       group - and widely through the AWB - it was felt that that

         8       was unethical.

         9

        10       Q.   Well, it is apparent from the minutes that the meeting

        11       had been called to discuss the signing of the code of

        12       conduct and it is also apparent from the minutes that a

        13       number of people spoke.

        14

        15       THE COMMISSIONER:   Q.   Was there a code of conduct

        16       document in development at that stage, or had it been

        17       finalised?

        18       A.   Commissioner, I think it had been finalised.  I do

        19       stand to be corrected on it, but I believe it had been

        20       finalised.

        21

        22       MR AGIUS:   Q.   Well, Ms Allen's response is recorded in

        23       the minutes, as is Sandra Gatto's.  Then your response is

        24       recorded.  You raised concerns of personal liability

        25       relating to trading activities.  There was then general

        26       discussion and all agreed that these matters should be

        27       addressed to Peter McKeown to ensure that certain issues

        28       are resolved regarding personal liability.  What was the

        29       discussion that is referred to there in that paragraph?

        30       A.   The discussion was regarding the payment of fees and

        31       facilitation payments, such as the Iraqi trucking fee, that

        32       the corporation had endorsed that we were undertaking as a

        33       desk.

        34

        35       Q.   And the payment of fees, and did you say facilitation

        36       fees?

        37       A.   That's correct.

        38

        39       Q.   These are other payments, not related to the payment

        40       of trucking fees under the arrangements that were in

        41       existence between AWB and the IGB?

        42       A.   That's right.

        43

        44       Q.   They related to contracts with other countries, or

        45       bodies and entities in other countries, for the supply of

        46       wheat?

        47       A.   They had the potential to.
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         1

         2       Q.   And the concern was that this activity had been

         3       occurring at AWB; is that what you say?

         4       A.   That's right.

         5

         6       Q.   And a number of individual employees were concerned

         7       that, what, you were being asked to take personal

         8       responsibility for that activity, whereas it had been the

         9       endorsed activity of AWB?

        10       A.   That's correct, because it had been a longstanding

        11       practice of the AWB.

        12

        13       Q.   Who was Mr McKeown?

        14       A.   He was the company secretary.

        15

        16       Q.   The certain issues regarding personal liability were,

        17       what, personal liability for the payment of --

        18       A.   Personal liability when it was resolved in relation to

        19       the Corporations Act.

        20

        21       Q.   Now, when we look at the list of those present, they

        22       are not all persons who the inquiry understands were in

        23       IS&M or in any particular division of the AWB Limited; is

        24       that right?

        25       A.   That's right.  They represent a mixture of the AWB

        26       divisions.

        27

        28       Q.   By reference to the list, are you able to say which

        29       divisions were represented at this meeting?

        30       A.   Carol Gordon, I believe, was human resources; Richard

        31       Norris was internal audit; Peter McBride was media; myself,

        32       Adrian Hunter, Tim Dewan, Phillip Hughes and Darryl Borlase

        33       were obviously the marketing desk; Sandra Gatto I believe

        34       was in accounts, but I could be corrected there; Coral

        35       Allen, I believe, came from chartering; Helen Grant, I am

        36       sorry, I don't recall.

        37

        38       Q.   If we skip a paragraph and go down:

        39

        40            General discussion took place relating to

        41            past conduct under the Wheat Marketing Act

        42            and how this would not be allowed to

        43            continue in the future.  RN confirmed and

        44            all agreed that the last thing AWB wants is

        45            for its people to breach the law.

        46

        47       What was the general discussion that took place relating to
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         1       past conduct under the Wheat Marketing Act?

         2       A.   I don't understand that reference, Mr Agius.  I am

         3       sorry, I don't recall the nature of that conversation.

         4

         5       Q.   During the course of the discussions that did take

         6       place in the course of this meeting, were particular

         7       payments referred to - in other words, did people speak of

         8       the fact that trucking payments had been made or that other

         9       facilitation payments had been made?

        10       A.   I don't believe specifically they were identified, but

        11       I think they were referred to in a general context.

        12

        13       Q.   By you alone or by others?

        14       A.   By myself and other groups.

        15

        16       Q.   Was there a common view about whether or not these

        17       payments had been made as part of the policy of AWB, as

        18       opposed to made on account of the decisions of individuals

        19       without reference to AWB management?

        20       A.   There was a common view that it was the corporation's

        21       decision to undertake those payments.  Individuals who

        22       actioned those payments were individuals who - as in my

        23       case, when I inherited the position of manager of the

        24       Middle East desk in 1996, I inherited a situation where

        25       agents were already in place and being used, and were

        26       continuing to be used.

        27

        28       Q.   These were what we might call facilitation agents?

        29       A.   Correct.

        30

        31       Q.   Who received the facilitation payments?

        32       A.   That's right.

        33

        34       THE COMMISSIONER:   Q.   And the funds for making those

        35       payments came from AWB?

        36       A.   That's right.

        37

        38       MR AGIUS:   Q.   At the bottom of the page there is a

        39       reference to:

        40

        41            Richard Norris to arrange a meeting with

        42            Peter McKeown, Mark Emons, Peter McBride

        43            and Carol Gordon as soon as convenient.

        44

        45       And Mr Norris, who I take it to be the person "RN", "to

        46       advise outcome of meeting to Nigel Officer".  What can you

        47       recall of such a meeting?  Did it take place?
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         1       A.   I do recall a meeting taking place, and that was a

         2       very detailed meeting where the issues about the fees, the

         3       trucking fees, were discussed.  I cannot recall seeing

         4       Richard Norris's advice to Nigel Officer at this stage.

         5

         6       Q.   Do you know whether there was a written record of that

         7       meeting?  Were there minutes?

         8       A.   No.

         9

        10       Q.   I am sorry?

        11       A.   No, sorry, there wasn't.

        12

        13       Q.   You don't know or there were no minutes?

        14       A.   I don't recall any minutes being taken.

        15

        16       Q.   You say you cannot recall seeing Richard Norris's

        17       advice to Nigel Officer:  do you know whether Mr Officer

        18       received a written advice?

        19       A.   You are challenging my memory there, I am sorry.

        20

        21       Q.   Did this meeting - the further meeting where there was

        22       discussion of detail - resolve itself, or did it make any

        23       resolutions?

        24       A.   No, it didn't.

        25

        26       Q.   Was the matter as between those who attended the

        27       further meeting agreed - in other words, was there an

        28       agreed position between you all?

        29       A.   No, there wasn't.  It remained unresolved until after

        30       I left the organisation.

        31

        32       THE COMMISSIONER:   Q.   I see that Mr Officer was present

        33       at this meeting on 2 February.  I don't see any note of

        34       what he may have said.  Do you have any recollection of him

        35       speaking?

        36       A.   Commissioner, I am sorry, I don't recall anything

        37       specific.

        38

        39       MR AGIUS:   Q.   As the inquiry understands it, Peter

        40       McKeown, so far as AWB Limited is concerned, was recorded

        41       as the company secretary and general counsel until 17 July

        42       2000.  Did you have a recollection that he was company

        43       secretary and/or general counsel?

        44       A.   That's right, yes.

        45

        46       MR AGIUS:   Mr Commissioner, I wonder if my learned friend

        47       Mr Judd could cause some inquiries to be made as to whether
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         1       there are any minutes or other documents relating to either

         2       of the meetings referred to in this document.  We cannot

         3       locate a copy of this document amongst the material that

         4       has been provided to date by AWB.  We obtained this copy of

         5       the document from Mr Emons.

         6

         7       MR JUDD:   I will do that over lunch, sir.

         8

         9       THE COMMISSIONER:   Thank you.

        10

        11       MR AGIUS:   Might I tender that copy of the document?

        12

        13       THE COMMISSIONER:   That will be exhibit 126.

        14

        15       EXHIBIT #126 NOTES OF MEETING ON CODE OF CONDUCT,

        16       BARCODED MAE.0003.0063

        17

        18       MR AGIUS:   Is that a convenient time to break for lunch?

        19

        20       THE COMMISSIONER:   Yes.  I will adjourn until 2 o'clock.

        21

        22       LUNCHEON ADJOURNMENT

        23

        24

        25

        26

        27

        28

        29

        30

        31

        32

        33

        34

        35

        36

        37

        38

        39

        40

        41

        42

        43

        44

        45

        46

        47
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         1       UPON RESUMPTION:

         2

         3       MR FORREST:   Mr Commissioner, may I raise a matter that's

         4       come to my attention during the morning.  Could I hand to

         5       you, sir, a part of this morning's Sydney Morning Herald

         6       and, in particular, page 6, if that could be provided to

         7       the Commissioner, please.  Could I ask you, sir, to direct

         8       your attention to a picture of Mr Michael Long with the

         9       heading "Paper Trail" imposed upon the picture, with an

        10       inset of bundles of US dollars and with Mr Long standing

        11       beside a truck next to what appear to be bags in the back

        12       of that truck.  I should say that that picture is located

        13       immediately above an article written by Mr David Marr.  The

        14       caption reads:

        15

        16            Long, above, in Baghdad with what appears

        17            to be large sacks of money. Inset shows a

        18            pile of US notes - Iraq's crude economy

        19            means large cash sums were more commonly

        20            needed for government aid work.

        21

        22       Can I say this, sir, that there has never been any

        23       allegation that Mr Long was involved in any cash payments

        24       to any overseas agency whatsoever, as we understand the

        25       position.  It was never put to him.  It was never hinted

        26       at, however obliquely, by Mr Agius, by the Commission

        27       itself or, to my knowledge, by any other witness in this

        28       case.  The only possible conclusion a reader could reach,

        29       looking at those photographs and that caption, is that

        30       Michael Long is pictured here with bags of money ready for

        31       distribution around Baghdad.  In fact, if it be necessary

        32       I'll prove this, they're bags of clothes.  It would be a

        33       pity if the truth ever clouded a good story, as David Marr

        34       used to say so often in his former job.

        35

        36            This morning part of the Commission's public

        37       statements included a response to statements attributed to

        38       US senators concerning the independence of the Commission.

        39       Those statements were widely publicised and, quite

        40       naturally, the Commission responded to them with force and,

        41       with respect, sir, clarity.

        42

        43            If witnesses before this Commission are to be

        44       encouraged to attend and give their evidence in a way that

        45       is as fair and as unstressful as possible, it is, in my

        46       submission, incumbent upon this Commission now to direct

        47       the press that reporting really ought be accurate, really
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         1       ought be fair and really ought record what is actually

         2       occurring in these four walls.

         3

         4            We ask you, sir, to rebuke the Sydney Morning Herald.

         5       We ask you, sir, to urge all members of the press present

         6       to report responsibly and accurately.  We are not asking

         7       you to act as a policeman of the press.  We are asking you,

         8       sir, to ensure that these proceedings continue without

         9       becoming a circus, without becoming intolerable for the

        10       people for whom I appear and intolerable for the people who

        11       are going to be called to give evidence more generally.  We

        12       say this is not simply a matter that is beyond your

        13       control.  It goes, we say, sir, to the very heart of

        14       procedural fairness.

        15

        16            If witnesses are to be able to give evidence without

        17       fear of intimidation, without fear of being subjected to

        18       this type of gutter journalism, then we say it is a role of

        19       the Commission to respond to it in exactly the same way as

        20       you, sir, responded to reports concerning US senators and

        21       the independence of this Commission, such reports which

        22       were publicised.

        23

        24       THE COMMISSIONER:   Thank you, Mr Forrest.  I've heard what

        25       you've said.  Statements regarding the independence or

        26       integrity of the Commission are of an entirely different

        27       character from that which the press may publish.  I have no

        28       power or control of the press.  I have made it clear that I

        29       will not comment on matters of the press.  I don't propose

        30       to depart from that position.  If you have remedies, they

        31       lie elsewhere.

        32

        33       MR FORREST:   Could I foreshadow, sir, further submissions

        34       on this which will be delivered in a written form next

        35       week.

        36

        37       THE COMMISSIONER:   Very well.  Yes, Mr Agius.

        38

        39       MR AGIUS:   Q.   Mr Emons, in your statement you refer in

        40       paragraphs 59 and following to a trip to Iraq that you had

        41       in April 2000.  The demurrage problems that you were

        42       attempting to address related to problems concerning the

        43       discharge of grain at the Port of Umm Qasr?

        44       A.   Correct.

        45

        46       Q.   Can you give a brief outline of what the detail of

        47       those problems concerned?  Did it relate to the absence of
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         1       trucks, did it relate to equipment available at the docks

         2       to move the wheat from the ships to waiting trucks, or did

         3       it relate to the lack of berths?

         4       A.   In truth, Mr Agius, it related to all of those

         5       factors.  We were experiencing vessels taking a long time

         6       to be tested for the quality of the grain.  When vessels

         7       were put on berth, they were being discharged haphazardly

         8       and slowly.  There was an enormous amount of equipment

         9       seemingly breaking down.  There was a limit of trucks

        10       available to take grain away.  Vessels were being part

        11       discharged and then moved further along the berth and

        12       sometimes put back out to anchor, and the problem was

        13       becoming extraordinarily difficult and very expensive.  I

        14       believe we were running at a demurrage bill of something

        15       between US$7m and US$10m at that stage because of it.

        16

        17       Q.   So that became a focus and it led to your trip to Iraq

        18       with Mr Watson?

        19       A.   It was a primary focus over the period of time for the

        20       organisation.

        21

        22       Q.   Can I bring you to AWB.0138.0349.  This is an email

        23       from you to Mr Watson; is that right, just before your trip

        24       to Iraq?

        25       A.   Yes, that's right.

        26

        27       Q.   It indicates that there has been an increase in the

        28       trucking fee from US$12 to US$15.  Is that something that

        29       had been telegraphed to you by whoever it was you'd been

        30       speaking to in Iraq?

        31       A.   That's correct.

        32

        33       Q.   You go on to say:

        34

        35            For your information I had a discussion

        36            with Trevor Flugge last week to discuss

        37            some of the finer points of the trucking

        38            fee.  He is happy for us to carry on.  In

        39            fact he is determined that we should be

        40            accommodating to the Iraqis so that our

        41            business does not come under threat from

        42            our US or CWB --

        43

        44       Canadian Wheat Board --

        45

        46            friends.

        47
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         1            2.  With the above in mind we need to take

         2            with us a list of vessels paid so far and

         3            vessels scheduled to load.  I have asked

         4            Slug --

         5

         6       which we take to be a reference to Mr Owens --

         7

         8            for a UN payment schedule for Friday before

         9            we depart.

        10

        11       Can I ask you about the discussion that you refer to with

        12       Mr Flugge about some finer points of the trucking fee?

        13       A.   I had the occasion to go into Mr Flugge's office to

        14       discuss various matters related to the markets we dealt

        15       with and I discussed in some detail the issue of this

        16       trucking fee and the complications we were having with the

        17       trucking fee, the payment, the execution through the

        18       organisation through to Alia, and some of the extensive

        19       problems we were having with discharge.

        20

        21       Q.   When you say you "discussed in some detail the

        22       complications we were having with the trucking fee", what

        23       did you say to him about that?

        24       A.   I can't recall the exact words that I used.

        25

        26       Q.   No, just the substance of the conversation.

        27       A.   The substance of what I was suggesting was that the

        28       mechanism had only just come into place, we were using it,

        29       it was not - it hadn't solved our problems with the delays

        30       in getting the vessels discharged quicker.  That was the

        31       type of detail we were talking about.

        32

        33       Q.   Did you tell him what the mechanism was - that is --

        34       A.   He knew what the mechanism was.

        35

        36       Q.   I'm sorry?

        37       A.   He knew what the mechanism was.

        38

        39       Q.   How is it you can say that?

        40       A.   Because we'd had discussions - I travelled quite a bit

        41       with Trevor over a number of years and Trevor was aware

        42       that we were using Ronly as a facilitator of that trucking

        43       fee.

        44

        45       Q.   Had you had discussions with him about that in the

        46       past?

        47       A.   I had had broad discussions with him about that, yes.
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         1

         2       THE COMMISSIONER:   Q.   Had you discussed with him the

         3       payment of the fee to Ronly?

         4       A.   Yes, I had done, Commissioner.

         5

         6       MR AGIUS:   Q.   Had he expressed a view about it?

         7       A.   He certainly didn't express a negative view at all,

         8       no.

         9

        10       Q.   Did those discussions with Mr Flugge include reference

        11       to the fact that this money was actually being paid to the

        12       Iraqis?

        13       A.   In all honesty, I can't recall saying that it would go

        14       to the Iraqis, but there would be no evidence to suggest

        15       otherwise.

        16

        17       Q.   Had you told Mr Flugge that the trucking fee was

        18       something that the IGB had imposed?

        19       A.   Yes.

        20

        21       Q.   Had you ever given Mr Flugge to believe that the AWB

        22       were in fact contractually liable to deliver the grain to

        23       all governorates in Iraq?

        24       A.   He was aware of that, yes.

        25

        26       Q.   I'm sorry?

        27       A.   Yes, he was aware of that.

        28

        29       Q.   Aware of what?

        30       A.   The AWB was contractually obligated to deliver to the

        31       governorates of Iraq.

        32

        33       Q.   That that was stated in the contracts?

        34       A.   That's right.

        35

        36       Q.   Had you given Mr Flugge to believe that, although that

        37       was in the contracts, that was not something that AWB had

        38       actually contracted to do?

        39       A.   In terms of the physical delivery?

        40

        41       Q.   Yes.

        42       A.   Correct.

        43

        44       Q.   Had you told Mr Flugge that it was the IGB that had

        45       nominated Alia --

        46       A.   Yes.

        47
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         1       Q.   -- as the recipient of the trucking fee?

         2       A.   Yes.

         3

         4       Q.   Had you told Mr Flugge that Alia was the agent for the

         5       ISCWT?

         6       A.   No, I don't believe I'd do that.

         7

         8       Q.   In the course of the long answer when you said you

         9       discussed this in some detail with Mr Flugge, aside from

        10       complications with the trucking fee, you mentioned

        11       difficulty in execution to Alia.  What did you discuss with

        12       Mr Flugge about that?

        13       A.   I think this was in part - the discussion encompassed

        14       actually the delays we were having in receiving money from

        15       the UN and the problems that that was causing; hence the

        16       reference to the UN payment schedule.

        17

        18       Q.   I'll just read back your answer.  I asked you about

        19       the discussion that you refer to with Mr Flugge about some

        20       finer points of the trucking fee.  You said:

        21

        22            I had the occasion to go into Mr Flugge's

        23            office to discuss various matters related

        24            to the markets we dealt with and I

        25            discussed in some detail the issue of this

        26            trucking fee and the complications we were

        27            having with the trucking fee, the payment,

        28            the execution through the organisation

        29            through to Alia, and some of the extensive

        30            problems we were having with discharge.

        31

        32       It's that part of your answer --

        33       A.   Oh, I'm sorry.

        34

        35       Q.   -- in which you say "the payment, the execution

        36       through the organisation through to Alia"?

        37       A.   Because of the complicated nature of the process that

        38       we had put in place for payment to Alia through shipping

        39       companies and Ronly, it was not being executed as promptly

        40       as was required under the contract - within seven days of

        41       discharge.  That was causing problems with Alia, it was

        42       causing problems with the Iraqis.

        43

        44       Q.   And that was a topic of your discussion with

        45       Mr Flugge?

        46       A.   That was part of the topic, yes.

        47
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         1       Q.   Was there any suggestion from Mr Flugge - or from you,

         2       for that matter - in the course of this discussion as to

         3       how that problem, the problem of delays in making the

         4       payments to Alia seven days before discharge, might be

         5       addressed?

         6       A.   No.  I mean, I would have said, "Look, Trevor, this is

         7       in hand, we're looking at it at the moment, it's an issue

         8       we've got to deal with".

         9

        10       Q.   This email has written on it in hand, "Old Iraq file

        11       (trucking fees)".  Was there such a thing that was referred

        12       to as the old Iraq file?

        13       A.   No, not in my day.

        14

        15       Q.   You've told us about a file that was kept.

        16       A.   There would have been an Iraq file.

        17

        18       Q.   An Iraq file.

        19       A.   There would be a number of files, obviously.

        20

        21       Q.   Was the Iraq file divided into segments and was one

        22       segment devoted to trucking fees?

        23       A.   No, it was basically done, as I recall, in

        24       chronological order.

        25

        26       MR AGIUS:   I tender that email.

        27

        28       EXHIBIT #127 EMAIL FROM MARK EMONS TO MICHAEL WATSON,

        29       BARCODED AWB.0138.0349

        30

        31       MR AGIUS:   Q.   Could we bring up, please, MAE.0001.0080.

        32       Just to tidy up the chronology, this is a fax from you to

        33       Mr Yousif A Rahman dealing with the trucking fee in which

        34       you confirm the conversation you had the day before:

        35

        36            AWB Ltd agree with the terms of the

        37            contract that a trucking fee of USD15 per

        38            tonne will be paid on the three

        39            contracts...

        40

        41       Do you see that?

        42       A.   Yes, I do.

        43

        44       Q.   That reflects that you did have a conversation to that

        45       effect the day before; is that right?

        46       A.   That is correct.

        47
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         1       MR AGIUS:   I tender that fax, Mr Commissioner.  It is

         2       dated 9 February 2000.

         3

         4       EXHIBIT #128 FAX FROM MR EMONS TO MR YOUSIF A RAHMAN,

         5       DATED 9/2/2000, BARCODED MAE.0001.0080

         6

         7       MR AGIUS:   Q.   Can I show you now a fax of 5 April - this

         8       is the day after your email to Mr Watson which we've just

         9       seen, which referred to trucking fees.  Can we bring up,

        10       please, AWB.0136.0466.  This is another version of a

        11       document which is part of confidential exhibit 1.  When I

        12       say "another version", it's identical but for a different

        13       barcode number.  This is a fax from you to Mr Yousif on

        14       5 April 2000 advising principally of your change in travel

        15       date, but if you work through the fax, if we come to the

        16       third paragraph:

        17

        18            Our Chairman has asked me to discuss with

        19            you while I am in Baghdad the issue of the

        20            position of the United Nations on trucking

        21            fee and also future phases of the Food for

        22            Oil program.

        23

        24       Then you asked him to confirm the suitably of the dates.

        25       That is a fax that you sent to Mr Yousif?

        26       A.   It is.

        27

        28       Q.   Can I ask you about that paragraph that I read?

        29       A.   Would I be able to give you some background?

        30

        31       Q.   Yes.

        32       A.   The relationship I had with the previous director

        33       general, Zuhair, had been very close and very trustworthy.

        34       The new incumbent and I really didn't have a very good

        35       relationship.  He wasn't an individual I warmed to, and I

        36       think vice versa, in all fairness to him.  I had been

        37       trying to make arrangements to contact this gentleman to

        38       visit him and discuss various issues and was basically

        39       being fobbed off, for want of a better word.  I had used

        40       this terminology "Our Chairman" to try to give some

        41       authority to the need to visit and discuss these issues.

        42

        43       Q.   So when we read "Our Chairman", we should not take it

        44       that literally you'd been asked --

        45       A.   No.

        46

        47       Q.   -- to discuss that matter with Mr Yousif Rahman by



            .3/2/06 (20)               1944     M A EMONS (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       Mr Flugge?

         2       A.   That's correct.

         3

         4       Q.   That was a clause you used so as to impress upon

         5       Mr Yousif Rahman the importance of the issue; is that

         6       correct?

         7       A.   Correct.

         8

         9       Q.   And so as to be sure that you would secure an audience

        10       with him when you were in Baghdad?

        11       A.   That's correct.

        12

        13       Q.   Did you intend to discuss with him the position of the

        14       United Nations on the trucking fee?

        15       A.   We certainly did intend to discuss the trucking fee

        16       amongst a whole host of issues, particularly the discharge

        17       problems we were having.

        18

        19       Q.   Did you intend to discuss with him what the United

        20       Nations' attitude to the trucking fee was or might be

        21       should it become disclosed?

        22       A.   I don't recall that.

        23

        24       MR AGIUS:   I tender that fax, Mr Commissioner.

        25

        26       EXHIBIT #129 FAX TO MR YOUSIF RAHMAN FROM MARK EMONS,

        27       DATED 5/4/2000, BARCODED AWB.0136.0466

        28

        29       MR AGIUS:   Q.   Whilst we're on this chronology, although

        30       on another subject matter, could we bring up, please,

        31       AWB.0172.0093.  This is an email to you, copied to

        32       Mr McConville.  It relates back to the Canada complaint.

        33       Mr Snowball tells you on 6 April, which is the next day:

        34

        35            I sent the contract standard terms and

        36            conditions via Aust Mission to the UN.  The

        37            UN has now confirmed that everything in the

        38            contract is fine and there is no issue.

        39

        40            Regards.

        41

        42            Tim.

        43

        44       MR AGIUS:   I tender that email, Mr Commissioner.

        45

        46       EXHIBIT #130 EMAIL TO MR EMONS, COPIED TO MR McCONVILLE,

        47       DATED 6/4/2000, BARCODED AWB.0172.0093
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         1

         2       MR AGIUS:   Q.   Is it the case, Mr Emons, that thereafter

         3       there was no further issue raised in relation to that

         4       Canadian complaint, so far as you're aware?

         5       A.   As I'm aware.

         6

         7       Q.   Mr Emons, we've heard in general of the arrangement

         8       that was being put in place so that owners, ship owners,

         9       could pay on behalf of AWB, the trucking fee.  As we

        10       understand it, Ronly - that is, Ronly Holdings - was one

        11       company that was used as part of that mechanism; is that

        12       right?

        13       A.   Correct.

        14

        15       Q.   Were there other ship owners or brokers used as part

        16       of that mechanism?

        17       A.   There was.

        18

        19       Q.   Can you recall offhand how many others?

        20       A.   Hazarding a guess, two or three.

        21

        22       Q.   Can we bring up MAE.0001.0034.  We're staying in

        23       chronology.  This is an email of 6 April 2000, at 5.05pm,

        24       from Mr Watson to you.  He says:

        25

        26            ...I have fixed a contract with Owners HMM

        27            and will therefore will request these

        28            Owners to arrange the fees to the Alia's

        29            company.

        30

        31            We have 4 vessels under this owner loading

        32            within April, therefore will need the

        33            details of the bank a/c prior to my

        34            departure to Iraq.

        35

        36       So "HMM" was another owner that was being --

        37       A.   I don't recognise those initials, no.  I assume it is

        38       an owner, yes.

        39

        40       Q.   If I suggested Hyundai Merchant Marine?

        41       A.   Oh, that would make sense, yes.

        42

        43       Q.   Were you aware that Hyundai Merchant Marine was one of

        44       the owners being used as a conduit for this payment?

        45       A.   I don't recall, sir, but at the time it doesn't

        46       surprise me.

        47
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         1       MR AGIUS:   I tender that email, Mr Commissioner.

         2

         3       EXHIBIT #131 EMAIL FROM MICHAEL WATSON TO MARK EMONS,

         4       DATED 6/4/2000, BARCODED MAE.0001.0034

         5

         6       THE WITNESS:   Mr Commissioner, if I could ask a question.

         7       I think I may have discovered an error in my statement.

         8

         9       THE COMMISSIONER:   Q.   Yes.

        10       A.   Paragraph 62.  I believe, if you see the comment made

        11       by Rahman, I think here he mentioned $15.  I think that

        12       should read 18.

        13

        14       Q.   $18?

        15       A.   I believe that's correct.  I apologise for that.

        16

        17       THE COMMISSIONER:   Thank you.

        18

        19       MR AGIUS:   Q.   Could we bring up, please, MAE.0003.0006.

        20       The print on this document is very fine, so I'll provide

        21       you and the Commissioner with a hard copy.  This is a copy

        22       of a document that you produced to the inquiry, Mr Emons.

        23       It's a business record of the AWB?

        24       A.   Correct.

        25

        26       Q.   It's entitled "Chartering - Iraq payments".  Does it

        27       list by reference to date and name of ship and ship file

        28       number payments that were made in respect of various

        29       shipments, the breakdown being, on the one hand, freight,

        30       and, on the other, in relation to the trucking fee, and

        31       does it list those payments by reference to the amount in

        32       US dollars as against the tonnage of the ships?

        33       A.   Yes, it does.

        34

        35       MR AGIUS:   I tender that document and ask that it be

        36       marked as a confidential exhibit.  In its current form it

        37       contains a degree of material in respect of which

        38       commercial in confidence claims have been made.

        39

        40       EXHIBIT #105C DOCUMENT ENTITLED "CHARTERING - IRAQ

        41       PAYMENTS", BARCODED MAE.0003.0006.

        42

        43       MR AGIUS:   Q.   If we work down the list which you'll see

        44       in the fourth column, so far as owners were concerned, or

        45       ship owners, that is, or brokers used as a conduit for the

        46       payment, that would have included HMM, as we've seen, Euro

        47       Asia Chartering, Tse Yu Hong, and Hyundai Merchant Marine;
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         1       would you agree with that?

         2       A.   Yes.

         3

         4       Q.   Are you able to assist the inquiry as to what the

         5       source of that document was, where it was kept?

         6       A.   The document came out of the chartering division, and

         7       I believe it was faxed to me while I was on - when I was

         8       travelling, as the latest update.

         9

        10       Q.   Can we bring up, please, MAE.0003.0061.  Again I'll

        11       provide a copy for you and one for the Commissioner.  Is

        12       that another document, being a business record of AWB?

        13       A.   Correct.

        14

        15       Q.   Detailing, amongst other things, the total US dollar

        16       amount for chartering on a vessel-by-vessel basis?

        17       A.   It details the total trucking.

        18

        19       Q.   I'm sorry, did I say chartering; I meant to say

        20       trucking.  It also lists abbreviations for the names of

        21       those companies that were used as conduits?

        22       A.   Correct.

        23

        24       MR AGIUS:   I tender that document and ask that it be

        25       marked, on the same basis, as a confidential exhibit.

        26

        27       EXHIBIT #106C BUSINESS RECORD OF AWB DETAILING US DOLLAR

        28       AMOUNT FOR TRUCKING ON A VESSEL-BY-VESSEL BASIS, TOGETHER

        29       WITH ABBREVIATIONS FOR NAMES OF COMPANIES,

        30       BARCODED MAE.0003.0061

        31

        32       MR AGIUS:   Q.   You have given some evidence, I think

        33       yesterday, concerning discussions that were had during the

        34       course of a grain conference with representatives of Ronly.

        35       A.   Mmm-hmm.

        36

        37       Q.   Can we bring up, please, AWB.0087.0076, which I

        38       believe is exhibit 11.  This is a letter under the hand of

        39       Michael Watson directed to Simone Jordon at Ronly UK.  It

        40       appears to reaffirm points of agreement that were reached,

        41       an agreement whereby Ronly undertook certain

        42       responsibilities concerning the effecting of payments and

        43       other responsibilities in return for a fee of US 20 cents

        44       per metric tonne.  Were you party to discussions with

        45       Mr Watson which led, at least on behalf of AWB, to the

        46       agreement that's evidenced in this letter?

        47       A.   I would have been.  I don't recall doing so, but I
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         1       would have been involved.

         2

         3       Q.   Does the letter reflect what you understood to be the

         4       agreement with Ronly?

         5       A.   As I understand it, yes.

         6

         7       Q.   I'd asked you some questions about contracts for a

         8       total of 900,000 tonnes of wheat.  Could we bring up,

         9       please, a fax of 7 March 2000, AWB.0136.0088.  This is

        10       dated 7 March 2000.  This is part of confidential

        11       exhibit 1C, but it records your confirmation to the

        12       Director-General and the Minister of Trade of UN approval

        13       for the three contracts, totalling 900,000 tonnes, and an

        14       indication as to when it was that you would commence

        15       loading.

        16

        17       MR AGIUS:   I tender that as a public exhibit.

        18

        19       EXHIBIT #132 FAX FROM AWB TO MINISTER FOR TRADE, MR

        20       MOHAMMED SALEH, DATED 7/3/2000, BARCODED AWB.0136.0088

        21

        22       MR AGIUS:   Q.   Now, you did travel to Iraq, you were

        23       accompanied by Mr Watson and Mr Laskie, and you attended a

        24       meeting with Mr Rahman, and I think you deal with this in

        25       your statement at paragraphs 61 and 62.  What was the

        26       context in which you had the discussion that we see in

        27       paragraph 62?

        28       A.   I was referring back to the issue of demurrage that we

        29       were discussing earlier.  This was the issue that we had

        30       wanted to discuss in some detail with Rahman.  He was

        31       somewhat dismissive of that problem.  In return, he sort of

        32       suggested that things could be improved with some material

        33       support - some extra testing equipment - and also

        34       foreshadowed an increase - suggested that the trucking fee

        35       should be increased, in line, he said, with other

        36       companies.  But, as I pointed out to him, those other

        37       companies weren't shipping through Umm Qasr, they were

        38       shipping through Tartous, which was a longer distance from

        39       Baghdad.  I can't say it was a particularly successful

        40       meeting.

        41

        42       Q.   You had had in mind putting some pressure on him in

        43       relation to the demurrage problem, had you not?

        44       A.   I had indeed.

        45

        46       Q.   Prior to meeting with him you sent him a fax.  Could

        47       we bring up, please, MAE.0002.0108.  When I say you sent



            .3/2/06 (20)               1949     M A EMONS (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       him a fax, the copy that we have of this, Mr Emons, is an

         2       unsigned copy.  I wonder if you'd take a moment to read

         3       through it and, when you get to the bottom of the first

         4       page, we can turn the page for you.

         5       A.   Thank you, I've read it.

         6

         7       Q.   Have you read the whole of it?

         8       A.   Yes, I have.

         9

        10       Q.   Did you ever send that fax?

        11       A.   Yes, it was sent.

        12

        13       Q.   In it you say, having advised him of when you planned

        14       to be in Jordan to meet with the transport company:

        15

        16            We had hoped to discuss at our meeting the

        17            issue of the payment of the trucking fee.

        18            You will be aware of the restrictions that

        19            the UN has placed on such payments and as

        20            you are aware this now means that we must

        21            halt further payments.  We have endeavoured

        22            to meet the requirements of the IGB but

        23            without direct consultation we are now

        24            restricted to the accepted methods of

        25            payment to be used.  We had hoped that we

        26            could discuss personally with your good

        27            selves this issue due to its sensitivity.

        28            However if you would prefer we can discuss

        29            with the UN as to the appropriate method

        30            for paying for the trucking fee?  Please

        31            respond by Monday 10th April so an

        32            alternative action can be undertaken that

        33            does not result in the delay of vessels.

        34

        35       You go on:

        36

        37            We had also wished to discuss the demand by

        38            IGB for the inclusion of delivery to Iraq

        39            Governates and additional quality

        40            requirements over and above those agreed at

        41            the time of contract negotiation.

        42

        43       And so on.  Mr Emons, you seem to be drawing direct

        44       attention to the fact that the payments that were being

        45       made were outside the UN sanctions; is that right?

        46       A.   To give you some background, as you can tell by the

        47       tone of this fax, we were getting very frustrated with the
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         1       lack of response from Rahman.  He was actively avoiding

         2       taking our phone calls.  He changed the dates of our

         3       arrivals.  He wouldn't be available.  He was just being,

         4       shall we say, uncooperative.  So we took it upon our selves

         5       to send this fax, which was basically, as you can tell,

         6       fairly threatening, suggesting that we would have to halt

         7       the payments of the trucking fee for the reasons discussed

         8       there and, if he wasn't in a mood to talk to us, then we

         9       would take that action.

        10

        11       THE COMMISSIONER:   Q.   It wasn't just halting the

        12       payments for trucking fees; it was going to the United

        13       Nations about it?

        14       A.   Exactly.  There was a direct threat there.  As I say,

        15       it wasn't very subtle, but at that stage of the

        16       relationship subtlety had rather disappeared.

        17

        18       MR AGIUS:   Q.   Quite directly, you were using the fact of

        19       the illegality as a threat.

        20       A.   Quite; correct.

        21

        22       Q.   You knew at that time, from the evidence you've given

        23       to this point - I think we can infer - that the Iraqis were

        24       imposing similar conditions on other traders.

        25       A.   That's correct.

        26

        27       Q.   And if you wanted to trade with Iraq - that is, export

        28       goods to Iraq - you had to pay such a fee.  So what you

        29       were threatening was the reporting in effect of the whole

        30       system?

        31       A.   Correct.  Mr Agius, to put it in context, I mean, AWB

        32       had two choices:  we either complied with the IGB's

        33       requirements under their contract; or we allowed the wheat

        34       market to disappear altogether to other companies.  We

        35       wouldn't allow that to happen without taking some action

        36       against the Iraqis, and this is where the suggestion would

        37       come through, that we would make the UN aware completely of

        38       the trucking arrangements for everybody.  Therefore,

        39       hopefully, we might be able to have a more reasonable

        40       response.

        41

        42       Q.   Well, this was a threat which, if carried out, had

        43       dire consequences, no doubt, for the relationship between

        44       the AWB and the IGB at least, let alone for the IGB itself.

        45       Was it a matter that was discussed - that is, the threat

        46       and the making of the threat - within AWB before you sent

        47       this fax?



            .3/2/06 (20)               1951     M A EMONS (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       A.   Naturally.

         2

         3       Q.   With whom did you have those discussions?

         4       A.   My colleagues, my general manager.

         5

         6       THE COMMISSIONER:   Q.   Still Mr Officer?

         7       A.   Still Mr Officer.

         8

         9       MR AGIUS:   Q.   Your colleagues being other personnel in

        10       the marketing division?

        11       A.   Yes.

        12

        13       Q.   Do you know whether or not Mr Officer discussed that

        14       matter in turn with anybody above him, or, indeed, with

        15       anybody else?

        16       A.   I don't know if he discussed that particular

        17       paragraph.  I do know that he was having discussions weekly

        18       at the executive meeting on the update of the Iraqi

        19       position with the executive.

        20

        21       Q.   The demurrage losses that the AWB was suffering were

        22       quite huge at this time?

        23       A.   Massive.

        24

        25       Q.   And you knew, did you, that they were being discussed

        26       weekly at executive meetings?

        27       A.   Yes.  They were being discussed at the risk management

        28       meeting every week, with chartering reporting their risk to

        29       the committee, and they were being discussed at the

        30       executive meeting that was held, I believe, weekly.  And

        31       they had, as I understand, some discussion about the impact

        32       on the bottom line of the shareholders' return at board

        33       level.

        34

        35       Q.   In short, the AWB had entered contracts to supply

        36       wheat to the IGB on the basis of indicated discharge

        37       rates --

        38       A.   Correct.

        39

        40       Q.   -- and those discharge rates were not being adhered to

        41       by the Iraqis?

        42       A.   Correct.

        43

        44       Q.   Ships were being kept out of dock and were being moved

        45       around in the way in which you've indicated?

        46       A.   Correct.

        47
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         1       Q.   And the cost of that delay was being put at the feet

         2       of the AWB - either AWB Limited or AWBI?

         3       A.   Correct.

         4

         5       Q.   It was causing consternation as between chartering and

         6       AWBI, was it not?

         7       A.   A huge amount of consternation, yes.

         8

         9       Q.   There was - let me use a soft word - debate as to

        10       where fiscal responsibility for those demurrage charges

        11       should lie.

        12       A.   "Debate" is a polite expression, yes.

        13

        14       Q.   So it was a very hot issue within AWB?

        15       A.   Absolutely.

        16

        17       Q.   That's a matter that would have been well known

        18       throughout the organisation?

        19       A.   Blind Hugh would have seen that, yes.

        20

        21       Q.   Now, the document that we have is barcoded MAE, which

        22       indicated that it was provided to the inquiry by yourself,

        23       but I see that it has a line through it.  What is the

        24       significance of the line through the document?

        25       A.   I don't believe I supplied that.  I may well have

        26       done, but it was a copy, I think, originally supplied by

        27       the AWB to me.

        28

        29       THE COMMISSIONER:   Q.   To you?

        30       A.   Yes.

        31

        32       MR AGIUS:   Q.   By the AWB to you?

        33       A.   Correct.

        34

        35       Q.   Was it a document that would have resided in the Iraq

        36       file?

        37       A.   Yes.

        38

        39       Q.   In what circumstances was the document provided to you

        40       by the AWB?

        41       A.   When I was confronted with the national press the day

        42       before Melbourne Cup regarding the Volcker Report --

        43

        44       Q.   Is that 2005?

        45       A.   Yes.  I requested of the AWB a meeting to discuss the

        46       issue, and I met their lawyers concerned, and we requested

        47       of them documents pertaining to me so that I could review
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         1       those documents.

         2

         3       Q.   And this was one of those documents that you were

         4       provided with?

         5       A.   I believe so, sir.

         6

         7       THE COMMISSIONER:   Q.   We have seen other documents where

         8       it has the same notation, copy provided with a line through

         9       it.

        10       A.   I have the understanding that that means it was

        11       provided to the UN.

        12

        13       THE COMMISSIONER:   I see.

        14

        15       MR AGIUS:   Q.   Can I assist you in that regard, Mr Emons.

        16       We have had produced to us a number of documents, both from

        17       the AWB and from the United Nations, the IIC, which

        18       documents were provided to the IIC.  Those documents bear a

        19       large rectangular rubber stamp indicating the fact of their

        20       provision to the IIC.  When you say you believe this

        21       document was provided to the UN, what's the source of that

        22       belief?

        23       A.   Oh, sorry, pure supposition, because I've seen this

        24       line with the words "copy provided" on other documents, and

        25       I apologise if I'm incorrect.

        26

        27       THE COMMISSIONER:   Q.  The bottom of this page on the

        28       right-hand side has what appears to be a number - it may be

        29       55, I don't know, but maybe someone's initials.  The

        30       following page has a similar marking.  Do you know if the

        31       documents provided to you by AWB had any numbering on them?

        32       A.   I don't recall, Commissioner.

        33

        34       MR AGIUS:   I suspect that that numbering in the bottom

        35       right-hand corner is the inquiry's own numbering at the

        36       early stage at which we received a copy of this document

        37       from Mr Emons, Mr Commissioner.

        38

        39       THE COMMISSIONER:   Thank you.

        40

        41       MR AGIUS:   Q.   There are some fairly solid threats in

        42       that fax, Mr Emons.  Did you ever follow up on them?

        43       A.   Well, thankfully, Mr Rahman decided he would meet us,

        44       and hence our trip to Baghdad.

        45

        46       THE COMMISSIONER:   Shall I mark that as an exhibit,

        47       Mr Agius?
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         1

         2       MR AGIUS:   Yes, thank you.

         3

         4       EXHIBIT #133 FAX FROM AWB LIMITED TO MR RAHMAN,

         5       DATED 7/4/2000, BARCODED MAE.0002.0108-0109

         6

         7       MR AGIUS:   Q.   May I take it, then, that you never

         8       followed through on the threats of going to the UN about

         9       the trucking fee and the manner of payment?

        10       A.   Of course not, no.

        11

        12       THE COMMISSIONER:   Q.   Did you get a written reply, do

        13       you know?

        14       A.   No, I didn't.  I think the only reply I got was

        15       "Welcome me to your country".

        16

        17       MR AGIUS:   Q.   Could we bring up, please, AWB.0136.0433.

        18       This is a fax from you to Mr Yousif Rahman, the director

        19       general of the grain board, on 10 April 2000, three days

        20       after the document we've just seen.  I want to ask you

        21       about the context in which you sent this fax.  You say:

        22

        23            I have arranged to meet with the trucking

        24            company in Jordon on our way into Baghdad.

        25            I hope to re arrange the method by which we

        26            deal with the trucking.  I will then be

        27            able to pass this information to your

        28            office while I am in Baghdad.

        29

        30            We would prefer that in the meantime that

        31            the IGB did not communicate with AWB

        32            directly on this issue until these

        33            discussions have taken place.

        34

        35            We trust we have your understanding on this

        36            issue.

        37

        38       That is, in the very least, a curious fax.  What's the

        39       background to that, Mr Emons?

        40       A.   We were very concerned at one stage that information

        41       was being leaked to our competitors about the nature of our

        42       operations.  We were starting to get questions asked on the

        43       phone, whatever, from different people.  We weren't sure

        44       where the source of information was.  We were pretty sure

        45       that it was coming from the IGB itself.  We didn't want

        46       any, shall we say, controversial documents sent to the

        47       AWB - ie, we didn't want documents from Rahman himself
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         1       making demands of some sort or other.  Purely it was a way

         2       of trying to contain what he was doing.

         3

         4       Q.   You didn't want Mr Rahman corresponding with the AWB?

         5       A.   Not until we'd spoken with him.

         6

         7       Q.   I just don't quite follow as to why you wouldn't want

         8       that to happen?

         9       A.   Well, as I explained, we had a suspicion that Rahman

        10       was talking to a number of traders, particularly Russian

        11       traders.  He had a very close relationship with the Russian

        12       ambassador, who was in Baghdad.  There seemed to be a lot

        13       of information passing to those Russian traders about our

        14       business.  We were concerned about the nature of his

        15       communications to us and we wanted to discuss that with

        16       him.

        17

        18       Q.   In the first paragraph you indicated an intention to

        19       meet with the trucking company in Jordan on your way to

        20       Baghdad, so you were going to be there before you met with

        21       the director-general of the grain board, and you spoke of

        22       hoping to rearrange the method by which you deal with

        23       trucking.  What was the background to that?

        24       A.   Well, we weren't happy with the way the trucking fee

        25       was taking place.  Because of the problems we were having

        26       with discharge, it obviously wasn't working.  We needed to

        27       discuss it with them to see if we could resolve some

        28       issues.

        29

        30       Q.   Issues about the method of payment?

        31       A.   No, issues like the delaying of payment.  While we

        32       might have been paying the shipowner, the shipowner was

        33       taking an extraordinarily long time to pay the Alia

        34       company, and thus was delaying the discharge potentially.

        35

        36       Q.   There were complaints from the ISCWT of payments not

        37       having been received by it.

        38       A.   Exactly, yes.

        39

        40       Q.   Was that on your list of things to discuss with --

        41       A.   That was one of the things, yes.

        42

        43       Q.   -- Alia in Jordan?

        44       A.   In Jordan, yes.

        45

        46       Q.   Did you intend at that time to have any discussions

        47       with Alia about the actual provision of trucking by Alia?
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         1       A.   We would have discussed trucking, but not the

         2       provision of trucking by Alia.  We would discuss the - in

         3       fact, if I recall, we did discuss trucking in the broadest

         4       context and the problems of the lack of trucks and asked

         5       them to see if they could find some explanation for us to

         6       give back to Melbourne.

         7

         8       MR AGIUS:   I tender that fax.

         9

        10       EXHIBIT #134 FAX TO MR RAHMAN FROM MR MARK EMONS,

        11       DATED 10/4/2000, BARCODED AWB.0136.0433.

        12

        13       MR AGIUS:   Q.   The next document in the chronology that I

        14       want to bring you to is dated 17 April 2000.  Could we

        15       bring up, please, AWB.0087.0105.  This is a letter of

        16       appointment of Alia as protective agent on behalf of AWB at

        17       the port of Umm Qasr.  It's signed on the last page by

        18       Michael Watson, chartering manager, and there's a

        19       handwritten date on the last page of 17 April.  On the

        20       first page, in the third line, the body of the letter,

        21       there's also a typewritten date of 17 April 2000.  This is

        22       10 days after the last exhibit, 134, which was your fax to

        23       the director-general.

        24       A.   Mmm-hmm.

        25

        26       Q.   Sorry, seven days after that fax, exactly a week

        27       later.  What is the circumstance which led to the entering

        28       of this agreement?  What's the background to it?

        29       A.   The background, as I understand it, was that the

        30       chartering division felt that they needed a protective

        31       agent at Umm Qasr, and obviously, having already started

        32       dealing with Alia, they had the qualifications to look

        33       after the interests of our vessels at arrival and to

        34       undertake the necessary activities that protective agents

        35       do at ports of arrival.

        36

        37       Q.   Was this an agreement then, the appointment of the

        38       protective agents, that you reached when you met with them

        39       in Jordan?

        40       A.   I didn't myself do that.  Michael Watson did it.

        41

        42       Q.   But you understand that the arrangement --

        43       A.   I understood that the arrangement had taken place,

        44       yes.

        45

        46       Q.   During the course of that trip?

        47       A.   Yes.
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         1

         2       MR AGIUS:   I tender that three-page document,

         3       Mr Commissioner, AWB.0087.0105 through to 0107.

         4

         5       EXHIBIT #135 THREE-PAGE LETTER FROM AWB LIMITED TO

         6       ALIA FOR TRANSPORTATION & GENERAL TRADE, DATED 17/4/2000,

         7       BARCODED AWB.0087.0105-0107

         8

         9       MR AGIUS:   Q.   Could we bring up, please, MAE.0001.0084.

        10       This is a fax from Alia to Mr Watson, dated 7 May 2000,

        11       informing him that Alia had received a telex from the State

        12       Company For Water Transport demanding settlement of the

        13       remaining 10 per cent of transportation charges.  This was

        14       typical, was it not, of documents that were being received

        15       from Alia at AWB during this period?

        16       A.   Yes, it was.

        17

        18       MR AGIUS:   I tender that, Mr Commissioner.

        19

        20       EXHIBIT #136 LETTER TO MR MICHAEL WATSON FROM

        21       ALIA FOR TRANSPORTATION & GENERAL TRADE, DATED 7/5/2000,

        22       BARCODED MAE.0001.0084

        23

        24       MR AGIUS:   Q.   Following your meeting with Alia and the

        25       Iraqi trade commissioner, a note of that meeting was

        26       forwarded to Mr Officer from both you and Mr Watson; is

        27       that right?

        28       A.   I believe that's correct.

        29

        30       Q.   I wonder if we could bring up, please, MAE.0001.0036.

        31       This is an email dated "29 May - Jordan" from you and

        32       Mr Watson, and it records the substance of your meetings

        33       with the transport company/protective agent, which we know

        34       to be Alia, and the Iraqi trade commissioner, in the course

        35       of which, apparently, a statement was made that during

        36       March trucks had been dispatched to Egypt to collect

        37       cargoes, thereby reducing discharging capacity at Umm Qasr,

        38       and that the minister had instructed that all trucks return

        39       to Umm Qasr effective as at 21 May.  What was the

        40       background to the receipt by you and Mr Watson of that

        41       information?

        42       A.   That information was supplied to us by Alia as an

        43       excuse for why the vessels were taking so long to

        44       discharge.

        45

        46       Q.   Then there seem to be a number of other matters set

        47       out, most of which appear in the form of explanations --
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         1       A.   Yes.

         2

         3       Q.   -- for delay.

         4       A.   I go back to my previous comments, there was a good

         5       deal of intensive investigation into the demurrage issue

         6       with Iraq at the AWB, and this was done as a file note to

         7       be distributed, and you can see the distribution list is

         8       fairly extensive, to give some indication to the people

         9       back in Melbourne of the problems that the Iraqis were

        10       facing.

        11

        12       MR AGIUS:   I tender those two pages, MAE.0001.0036 and

        13       0037.

        14

        15       EXHIBIT #137 EMAIL DATED "29 MAY - JORDAN", PREVIOUSLY PART

        16       OF EXHIBIT 41C, BARCODED MAE.0001.0036-37

        17

        18       MR AGIUS:   Could we bring up, please, MAE.0003.0044.  This

        19       is a handwritten page of notes.  Were they notes that you

        20       took, Mr Emons?

        21       A.   Yes, they are.

        22

        23       Q.   Do they record information that you'd been provided?

        24       A.   Yes, they do.

        25

        26       Q.   Which in turn was, in the main, reflected in this

        27       email from yourselves - that is, you and Mr Watson - of

        28       29 May 2000?

        29       A.   Correct.

        30

        31       Q.   Can I take you to note 8.  It's a little easier to

        32       read on paper than it is on screen.  Could you decipher

        33       that, please - "Dr Mohammed" --

        34       A.   "Al Mousari".

        35

        36       Q.   Then, "DG Inland Transport"?

        37       A.   Yes.

        38

        39       Q.   "DG", Director-General?

        40       A.   Director-General.

        41

        42       Q.   He was Iraqi?

        43       A.   Yes.

        44

        45       Q.   Was that his title, Director-General, Inland

        46       Transport?

        47       A.   I believe it was.
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         1

         2       Q.   Then can we read the next line - "trucking out of

         3       port" --

         4       A.   "delayed discharge".

         5

         6       Q.   "delayed discharge.  Trucks sent to Egypt to bring

         7       grain" --

         8       A.   "to Baghdad.  Now this has been ceased".

         9

        10       Q.   Was that information then that you had been given by

        11       Dr Mousari?

        12       A.   I believe it was.  On reflection, I believe it was.

        13

        14       Q.   A person who'd been introduced to you as the

        15       director-general of inland transport for Iraq?

        16       A.   Yes, mmm.

        17

        18       Q.   Were they notes that you took during the meeting or --

        19       A.   Yes, they were.

        20

        21       MR AGIUS:   I tender that document, Mr Commissioner,

        22       MAE.0003.0044.

        23

        24       EXHIBIT #138 PAGE OF HANDWRITTEN NOTES TAKEN BY MR EMONS,

        25       BARCODED MAE.0003.0044

        26

        27       MR AGIUS:   Q.   One could infer from the email and from

        28       your handwritten note that the trucks that had been

        29       directed to Egypt and which the minister had directed to

        30       return to Umm Qasr effective 21 May were Iraqi trucks.

        31       A.   Correct.

        32

        33       Q.   Would that be an accurate inference, given what you

        34       know and the discussions that you had in the course of this

        35       trip?

        36       A.   That's correct.

        37

        38       THE COMMISSIONER:   Q.   The note above that, numbered 7, I

        39       think says "Ronly remittance breakdown".  To what does that

        40       refer?

        41       A.   I think that was in part referring to this problem we

        42       were having with getting moneys to Alia through the third

        43       parties.

        44

        45       THE COMMISSIONER:   Yes.

        46

        47       MR AGIUS:   Q.   Had there been some breakdown in the
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         1       arrangement that had been put in place with Ronly?

         2       A.   The arrangement - the process seemed to be haphazard,

         3       and that in part was being used by the Iraqis as some

         4       excuse for some of the delays.  You will see also in

         5       point 9 that they've raised the possibility of us hiring

         6       barges and vacuators and the costs that that would incur.

         7

         8       Q.   Whilst you have that document, could you decipher

         9       point 10?

        10       A.   "Cotechna staff now paid to send" --

        11

        12       Q.   Certificates?

        13       A.   "Certificates", sorry, yes.

        14

        15       Q.   Immediately?

        16       A.   "Immediately".

        17

        18       Q.   Had there not been a problem - and correct me or stop

        19       me if you're not aware of this, but there is information

        20       available to the inquiry that there had been a problem with

        21       the passing of certificates from Cotechna to the UN and the

        22       time that it took, (a), for those certificates to get to

        23       the UN and then for the UN to action them to make funds

        24       available from the escrow account?

        25       A.   That would be one of the big issues, yes.

        26

        27       Q.   Pressure had been brought to bear so as to speed up

        28       the process by which Cotechna informed the UN that grain

        29       had actually been delivered.

        30       A.   Yes, and I think, if you refer back to the previous

        31       document we show, which was that agreement with the

        32       maritime agent, isn't there some mention there that they

        33       would hurry that process through?

        34

        35       Q.   Point 13, "Protective agents have finalised

        36       'agreement' with Cotechna agents to expedite final

        37       documentation to the UN"?

        38       A.   Yes.

        39

        40       Q.   And then point 14:

        41

        42            Protective agents have arranged meeting

        43            between AWB/Director General, inland

        44            transportation, Iraq together with IGB in

        45            Baghdad.

        46

        47       A.   Mmm-hmm.
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         1

         2       Q.   That's point 14 on the typewritten trip report.  Could

         3       we go back to that, MAE.0001.0036, at 0037.

         4       A.   Correct.

         5

         6       Q.   There would appear to be little point in Alia

         7       arranging a meeting between yourselves and the

         8       director-general, inland transportation, Iraq together with

         9       IGB in Baghdad if Alia itself was responsible for the

        10       trucking?

        11       A.   Correct.

        12

        13       Q.   Could we bring up, please, MAE.0003.0110.  Can I pass

        14       you, for ease of reference, a hard copy of this document.

        15       It's headed "File Note 25 May 2000 Iraq Vessel Charter

        16       Position".

        17       A.   Yes, it is.

        18

        19       Q.   Can you, relying on your experience, indicate the

        20       source of that document?

        21       A.   I believe the source of this document would be the

        22       pool division.

        23

        24       Q.   That's AWBI?

        25       A.   Mmm-hmm.  And I seem to believe it might have been a

        26       file note - I stand to be corrected - by Peter Geary.

        27

        28       Q.   It appears to relate to matters concerned with

        29       demurrage and problems with discharge at discharge port,

        30       but, as I read it, there's no reference in it to any of

        31       that problem which related to demurrage and problems with

        32       discharge as being caused by the lack of trucks at Umm

        33       Qasr.

        34       A.   No, you're right there.

        35

        36       MR AGIUS:   I'll tender that document, Mr Commissioner.

        37       Perhaps until Mr Judd has had an opportunity to have a look

        38       at it it might be marked as a confidential document.  It

        39       does refer to tonnage, but there are significant portions

        40       of it which we would seek to have eventually released and

        41       made public.

        42

        43       EXHIBIT #107C DOCUMENT HEADED "FILE NOTE IRAQ

        44       VESSEL CHARTER POSITION", DATED 25/5/2000,

        45       BARCODED MAE.0003.0110.

        46

        47       THE COMMISSIONER:   That is for the interim.  Mr Judd, if
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         1       you could let me know on Monday.

         2

         3       MR JUDD:   Yes, we'll do that.

         4

         5       MR AGIUS:   Q.   There's no suggestion in that document

         6       that the costs that AWB or AWBI had had to bear had

         7       increased because of delays in unloading due to the absence

         8       of trucking; would you agree with that, Mr Emons?

         9       A.   Yes, I agree with that.

        10

        11       Q.   I want to come to that part of your statement that

        12       deals with the end of your employment with AWB, the

        13       circumstances of which you touch on commencing at

        14       paragraph 72.  You were told by Mr Lindberg of the, as you

        15       say, imminent sacking of a number of AWB executives, and

        16       you were told that you would be appointed manager of

        17       international sales; is that right?

        18       A.   Correct.

        19

        20       Q.   As it came about, Mr Officer was one of those who had

        21       been sacked and, as a result, did you hold the title of

        22       Acting General Manager?

        23       A.   I did.

        24

        25       Q.   For a short period of time, a matter of weeks?

        26       A.   A matter of only weeks, yes.

        27

        28       Q.   During that period of time you reported to

        29       Mr Goodacre?

        30       A.   Correct.

        31

        32       Q.   You say:

        33

        34            After a time I became aware that I would

        35            not be given the position of manager.

        36

        37       And you decided to resign; how did you become aware of

        38       that?

        39       A.   I became aware of the fact that Mr Charles Stott was

        40       going to become the new general manager, and seeing as I

        41       had previously taken over his job after his sacking from

        42       the AWB in 1996, I didn't feel as though it would be

        43       tenable for me to be in that position.

        44

        45       Q.   You go on to say:

        46

        47            In addition, I also had a lengthy
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         1            discussion with Mr Goodacre, who I

         2            understand was appointed general manager of

         3            international trading...

         4

         5       After you had tendered your resignation.  You briefed him,

         6       covering in depth what was happening in the Middle East

         7       section; is that right?

         8       A.   Correct.

         9

        10       Q.   Did that briefing include a briefing on the true

        11       nature of the payments that were being made as trucking

        12       payments?

        13       A.   Yes.

        14

        15       Q.   Did you tell him the true nature of those payments?

        16       A.   Yes.

        17

        18       Q.   Did you tell him the method by which the payments were

        19       being made?

        20       A.   Yes, I did.

        21

        22       Q.   Did you tell him that, in truth, Alia wasn't providing

        23       the trucking but this was just a payment that had to be

        24       made in order to do the business?

        25       A.   I don't recall telling him that Alia didn't do the

        26       trucking, but I did tell him that it was a fee that was

        27       charged by the IGB to ensure our vessels were discharged.

        28

        29       Q.   You became aware that Mr Officer had entered into an

        30       agreement with AWB Limited, and you say that when you chose

        31       to resign you asked Mr Goodacre, and you told him that you

        32       wanted an agreement of the same kind as Mr Officer's.  How

        33       did you know Mr Officer had entered into such an agreement?

        34       A.   We had had a discussion about it.

        35

        36       Q.   You and Mr Officer?

        37       A.   That's right.

        38

        39       Q.   What was the basis and substance of your discussion

        40       with Mr Officer?

        41       A.   The basis of my discussion was, again, revolving

        42       around the code of conduct issue which had been ongoingly

        43       discussed, and I think I made Mr Officer aware of the

        44       potential dangers for him personally and he sought legal

        45       advice and had that clause inserted into his departure

        46       document.

        47
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         1       Q.   Can we bring up, please, exhibit 97, WST.0002.0026.

         2       There's an address for you on that document, Mr Emons, and

         3       I ask you this as a precaution.  Is that a current address?

         4       A.   No, it's not.

         5

         6       Q.   When you refer to the clause, let us work down through

         7       the agreement.  If you go to clause 7, it reads:

         8

         9            AWB acknowledges that it (by its Board and

        10            Chief Executive Officer) authorised agency

        11            payments during the period 15 December 1999

        12            to 3 July 2000 to overseas agents for

        13            sales.

        14

        15       Is that the clause of which you've just given evidence?

        16       A.   Yes, that's the one.

        17

        18       Q.   That was a clause that you understood that Mr Officer

        19       had had included in a release document that pertained to

        20       him?

        21       A.   As I understood it, yes.

        22

        23       Q.   You spoke to Mr Goodacre about the inclusion of such a

        24       clause?

        25       A.   I did.

        26

        27       Q.   Did you tell him why you wanted it?

        28       A.   I did.

        29

        30       Q.   Did you say more than just the fact that because

        31       Mr Officer had had it, you wanted it, or did you go into

        32       detail?

        33       A.   No, I gave him quite specific detail about why I

        34       wanted it.

        35

        36       Q.   What was the substance of the detail you gave him?

        37       A.   I gave him the detail of the agency payments that we

        38       were making under the Middle East desk and the transport

        39       fees that we were paying.

        40

        41       Q.   That related to the contracts with Iraq?

        42       A.   In part it did.

        43

        44       Q.   And did you tell him about other matters --

        45       A.   I did.

        46

        47       Q.   -- which related to what you've described as agency
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         1       payments?

         2       A.   I did.

         3

         4       Q.   When you told him that material, did he express any

         5       surprise that that activity had been going on?

         6       A.   No, because it was quite widely known in the AWB.  It

         7       had been going on for some years.  As I think I might have

         8       expressed beforehand, the agency agreement to which I'm

         9       referring here was put in place before my commencement as

        10       international manager.

        11

        12       Q.   You saw Mr Lindberg on your last day at AWB Limited,

        13       having made an appointment with him because you still were

        14       yet to receive the agreement that you'd requested; is that

        15       right?

        16       A.   Correct.

        17

        18       Q.   And your recollection is that he signed the agreement

        19       in your presence?

        20       A.   I believe he did.

        21

        22       Q.   Saying words to the effect, "AWB is comfortable about

        23       signing this document as it has a similar one with Nigel"?

        24       A.   Correct.

        25

        26       Q.   As for the actual document itself, who drew it up?

        27       A.   I believe it was human resources.

        28

        29       Q.   So it was drawn up within AWB?

        30       A.   Oh, yes.  This is a document created by the AWB and

        31       vetted by their legal department.

        32

        33       Q.   Did you have any discussion with Mr Lindberg about the

        34       detail of the agency payments that are referred to in

        35       paragraph or clause 7 of the agreement?

        36       A.   On this occasion, no, but I had done previously.

        37

        38       Q.   What was the nature of any previous discussion that

        39       you'd had with Mr Lindberg on that topic?

        40       A.   When Mr Lindberg took over at the AWB, he interviewed

        41       the majority of the middle management of the organisation -

        42       broad-ranging chat lasting perhaps an hour or so.  He was

        43       seeking opinion about the organisation, personnel,

        44       resources, and, in my case, issues within the market place,

        45       opportunities, et cetera - very broad range.  I brought up

        46       the issue there, the discussion about the methodology of

        47       some of our trades, highlighting Iraq as particularly one
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         1       of them, and what we were doing in that market and the

         2       problems that we were having at that time, which was the

         3       considerable demurrage.

         4

         5       Q.   Did you refer to the payment of trucking fees?

         6       A.   Yes, I did.

         7

         8       Q.   Did you tell him how it had come about that AWB was

         9       making payments in that regard?

        10       A.   I believe I told him we'd been instructed by the IGB

        11       to pay trucking fees.

        12

        13       Q.   Did you tell him the method of payment?

        14       A.   I can't recall, sir.

        15

        16       Q.   Did you tell him that the money that was being paid on

        17       account of trucking fees was actually being paid to the

        18       Iraqis?

        19       A.   I can't recollect that directly.

        20

        21       Q.   Did you tell him whether or not the AWB had, in

        22       reality, an obligation to arrange for the transport of the

        23       grain after discharge?

        24       A.   No.  I know I explained to him that the fee charged

        25       for discharge and trucking was set by the Iraqis.  I don't

        26       recall explaining to him the methodology in terms of Alia

        27       paying Iraq.  It was not an issue I think I covered in

        28       greater detail than that.

        29

        30       Q.   Was it a matter that you deliberately kept secret from

        31       him?

        32       A.   No, not at all.  I'll give you context.  It was a

        33       broad-ranging discussion about the organisation.

        34

        35       Q.   When you later came to sign the agreement, I take it

        36       you read it before you signed it - this is the release?

        37       A.   I did.

        38

        39       Q.   It includes the words "AWB acknowledges that it (by

        40       its Board and Chief Executive Officer) authorised agency

        41       payments".  Do you know how those words "by its Board and

        42       Chief Executive Officer" came to be included in the

        43       release?

        44       A.   Those were the words that had been included in Nigel

        45       Officer's release, and he had had legal advice that that

        46       was the terminology that should be used.

        47
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         1       Q.   In November 2005 you contacted Mr Geary.

         2       A.   I did.

         3

         4       Q.   In what circumstances?

         5       A.   As I explained previously, I had had suddenly a number

         6       of inquiries from the press.  I had the press at my house,

         7       and they were asking me questions directly about the

         8       Volcker Report, which I had not read at that stage, and a

         9       number of the telephone calls that I was getting over the

        10       course of that day were becoming particularly threatening

        11       in nature.  And I determined to contact the AWB.  I had

        12       tried the AWB's own phone lines.  By chance, I found I

        13       still had Peter Geary's mobile telephone number and I

        14       contacted Peter that way.

        15

        16       Q.   You had, in addition to what you've told us, a

        17       discussion with him in the terms which are set out at

        18       paragraph 76 of your statement?

        19       A.   That's right.

        20

        21       Q.   In your statement, at paragraph 74, you say that in

        22       the days preceding the discussion that you had with

        23       Mr Goodacre - and that was the discussion that you had with

        24       him in which you insisted on having the same release as

        25       Nigel Officer - you had a number of discussions with him,

        26       and in this statement you said you would not wish to

        27       discuss the subject matter of those conversations unless

        28       you were required to do so by law.  You understand now that

        29       you have the protection that is afforded by the Royal

        30       Commissions Act such that, provided what you say is true,

        31       nothing that you say in the course of your evidence here

        32       can be used against you either civilly or criminally -

        33       that's a shortform, but you understand that to be your

        34       position?

        35       A.   Yes.

        36

        37       Q.   What was it, then, that you were referring to in that

        38       paragraph of your statement?

        39       A.   Particularly referring to the agents we ran in

        40       Pakistan.

        41

        42       Q.   Were you at any time aware that Arthur Andersen had

        43       conducted a review on behalf of the AWB, in particular a

        44       review of the international marketing group?

        45       A.   I've become aware of that recently.

        46

        47       Q.   So you were not aware of it during the conduct of the
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         1       review?

         2       A.   No.

         3

         4       Q.   Have you read the examination of Mr Lindberg during

         5       the course of which various portions of the report of

         6       Arthur Andersen were put to Mr Lindberg?

         7       A.   Yes, I have.

         8

         9       Q.   In relation to the payments to Pakistan agents, can I

        10       ask you some matters about that.  You were aware, were you,

        11       that there were two agents, one in Karachi and one in

        12       Islamabad?

        13       A.   Correct.

        14

        15       Q.   We refer to the agent in Islamabad as AA6 and to the

        16       agent in Karachi as AA7.  Had you met with AA6 on a number

        17       of occasions in both London and Pakistan?

        18       A.   And AA7 as well.

        19

        20       Q.   Had you met AA6 in the presence of Mr Watson?

        21       A.   I believe I did.  I also had a visit with him in the

        22       presence of other colleagues.

        23

        24       Q.   Do you know the identity of the person to whom I

        25       referred as AA2?

        26       A.   No, I don't.

        27

        28       Q.   I think we have a list, which is confidential

        29       exhibit 69C.  Can I pass you a paper copy of it.  I ask you

        30       to keep it beside you to assist you in the course of giving

        31       this evidence.

        32       A.   Okay.  Thank you.

        33

        34       Q.   Had you met AA6 in the presence of AA2?

        35       A.   Yes, I had.

        36

        37       Q.   Were you aware that the commission agreement that was

        38       held with AA6 was detailed in an undated, signed document?

        39       A.   Yes, I was.

        40

        41       Q.   Were you aware that the document recorded that AA6 was

        42       to act as an agent for the sale of a million tonnes of

        43       wheat to the Pakistan government?

        44       A.   Correct.

        45

        46       Q.   For the period commencing 1 August 1999 and ending on

        47       31 July 2000?
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         1       A.   Correct.

         2

         3       Q.   Were you aware that AA6's commission was to be US$4 a

         4       tonne?

         5       A.   That's right.

         6

         7       Q.   Would you agree with a statement that said that the

         8       agreement with AA6 did not specify any performance criteria

         9       or detail any actions that would be required on his part?

        10       A.   The only performance criteria that attached to his

        11       contract was that the AWB receive payment from the

        12       Pakistani government.  As you would be aware, the Pakistani

        13       government was on a credit package of 12 months payment,

        14       and during '97-'98 there had been severe problems with the

        15       Pakistani government's cashflow and AA6 secured payment to

        16       AWB over that period of time ahead of other suppliers.

        17

        18       Q.   Had you, in the course of your meetings with AA6, had

        19       discussions with him concerning his duties or his

        20       obligations under his agreement with the AWB?

        21       A.   Broadly, his duties were to inform us of the political

        22       state in the ministry and to keep us abreast of the payment

        23       function through the banking system.

        24

        25       Q.   And for that he received US$4 a tonne in relation to

        26       the million tonnes of wheat that was subject to the

        27       agreement between the Pakistan government and AWB?

        28       A.   Correct.

        29

        30       Q.   That was US$4m.  That was the arrangement.

        31       A.   That's right, if the payment was received.

        32

        33       Q.   So was his payment then to be pro rata?

        34       A.   Yes.

        35

        36       Q.   So as payments were received from Pakistan --

        37       A.   He was paid.

        38

        39       Q.   -- he received portions of the amount due to him?

        40       A.   That's right.

        41

        42       Q.   And, what, the only measure of his performance was the

        43       receipt of payments by Pakistan?

        44       A.   Yes.  It may sound extraordinary, and I'm sure it does

        45       to the public, but under the circumstances of a government

        46       that's potentially bankrupt and the millions of dollars

        47       that were at risk for the AWB, it was a small sum, and if I
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         1       could explain a bit of the background of the Pakistan

         2       market, the market itself required no quality

         3       specifications on the wheat being supplied, so we were able

         4       to load very low-quality, poor-quality wheat at a

         5       reasonable price, and therefore it was a valuable market --

         6

         7       Q.   A valuable market for the AWB?

         8       A.   Yes.

         9

        10       THE COMMISSIONER:   Q.   Who within AWB authorised this

        11       agreement?

        12       A.   The original agreement, sir?

        13

        14       Q.   Yes.

        15       A.   I believe it was Ron Storey and Charles Stott

        16       originally.  Now, further background to the Pakistan

        17       market, if I may give it to you, Commissioner, was that the

        18       Pakistan government held a tender, the US had persuaded the

        19       Pakistan government that that tender should take place at

        20       the Washington Embassy at Pakistan, and I use the word

        21       "persuaded" correctly, and we used our agent to persuade

        22       them to only open the tender documents and decide in

        23       Islamabad.

        24

        25       MR AGIUS:   Q.   Was that a competitive tender?

        26       A.   Yes, it was.

        27

        28       Q.   Was that the tender that led to the awarding of the

        29       1 million tonne contract to the AWB?

        30       A.   There were a number of tenders we had, with a number

        31       of contracts, over a number of years.

        32

        33       Q.   But they were competitive tenders?

        34       A.   Competitive tenders.

        35

        36       Q.   Conducted on the basis that you've just outlined?

        37       A.   That's right.

        38

        39       Q.   Although US$4m is a lot of money, you're indicating a

        40       factor, are you - I'm just trying to understand why you're

        41       telling us this - which puts that US$4m into a commercial

        42       perspective from the point of view of the AWB?

        43       A.   Correct.

        44

        45       THE COMMISSIONER:   Q.  It's recorded as "the US had

        46       persuaded the Pakistan Government that the tender should

        47       take place at the Washington Embassy at Pakistan" - is that
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         1       the Washington Embassy of Pakistan?

         2       A.   That's correct, sir, yes, at around I think it was,

         3       Melbourne time, 4am, to make it as convenient as possible

         4       for us.  We appointed the second agent, by way of

         5       background, because he was the agent for a US trading house

         6       who was one of our major competitors, and so we had an

         7       ability there to understand the prices that were being put

         8       into the tender by US competitors.

         9

        10       MR AGIUS:   Q.   Mr Emons, would it be correct to say that

        11       both yourself and Nigel Officer had expressed concerns

        12       about the then recent legislation concerning foreign

        13       corrupt practices at about the time you resigned your

        14       employment at AWB?

        15       A.   We had deep concerns about this very matter, and we

        16       felt that the onus of the decision making was being passed

        17       to us rather than the corporation.  It was widely discussed

        18       on the floor and, as I say, with Nigel Officer, my general

        19       manager at the time.

        20

        21       Q.   I want to ask you some matters about Iraq which I put

        22       to Mr Lindberg.  Let me read this to you, Mr Emons, and ask

        23       you some questions about it.  I'm speaking here of the

        24       Canadian complaint.  I want to know whether you would agree

        25       with this summary: AWB received information that apparently

        26       originated from the AWB New York office that the UN were

        27       asking about the payment to the trucking company.  The

        28       information was that the Canadians had asked for an inquiry

        29       into the arrangements.  This raised concerns at AWB about

        30       future sales to Iraq.  There was AWB management pressure to

        31       maintain the sales to Iraq and you and Nigel Officer wanted

        32       to find ways to avoid attracting the attention of the UN -

        33       Would you accept that as an accurate summary?

        34       A.   I would accept that as an accurate summary to the

        35       point that you only itemise myself and Nigel.

        36

        37       Q.   Well, who else would you include in that group?

        38       A.   The entire organisation, starting with the chairman

        39       and going down to the finance department.

        40

        41       THE COMMISSIONER:   Q.   Can you tell me the names of these

        42       people?

        43       A.   At the time the chairman was Trevor Flugge; Murray

        44       Rogers; Paul Ingleby; Terry Aucher; Graham Owen;

        45       Ted Laskie; and you'll forgive me --

        46

        47       MR AGIUS:   Q.   You said the entire organisation starting
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         1       with the chairman.  How is it that you say that - I need to

         2       deal with these in order - the chairman wanted to find ways

         3       to avoid attracting the attention of the UN?  On what basis

         4       do you say that?

         5       A.   Well, on the basis that we knew that the activities we

         6       were undertaking were dubious, but to secure the sales we

         7       had to find the methodology.  That methodology was the

         8       methodology as described to us by IGB.  We had two choices:

         9       we either undertook that methodology or we didn't make the

        10       sales.  At that point in time we were having record wheat

        11       crops that were causing enormous pressures on the marketing

        12       division.  My own desk, Middle East desk, was selling

        13       between 11 and 12 million tonnes a year, so a customer that

        14       could take a million to two million tonnes was vitally

        15       important.

        16

        17       Q.   I appreciate that was the situation in relation to

        18       supply and the importance of selling that wheat, but upon

        19       what material can you say that Mr Flugge was involved or

        20       wanted to find ways to avoid attracting the attention of

        21       the UN?

        22       A.   I can't be specific, I'm sorry.

        23

        24       Q.   Well, you've described market pressure.

        25       A.   Yes.

        26

        27       Q.   Did you have any discussion with Mr Flugge directly in

        28       which the topic of avoiding attracting the attention of the

        29       UN came up?

        30       A.   Yes, we did.

        31

        32       Q.   In what context - in the context of the trucking fees?

        33       A.   In the context of the fee having to be paid to execute

        34       the contracts, yes.

        35

        36       Q.   What about with Mr Rogers?

        37       A.   I believe Nigel Officer dealt mostly with Murray

        38       Rogers on this issue.  I would have had a brief

        39       conversation with him, but, in fairness to Murray, he had

        40       most of his conversations with Nigel.

        41

        42       Q.   Were you given to believe by Nigel Officer that he had

        43       told him - that is, that he'd told Mr Rogers?

        44       A.   Absolutely, because the executive of Paul Ingleby,

        45       Murray Rogers, Ted Laskie and Nigel Officer had all signed

        46       off on it.

        47
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         1       Q.   Had all signed off on?

         2       A.   On the methodology.  Paul Ingleby particularly was

         3       involved in a meeting with myself and Nigel Officer and

         4       Michael Watson where the recommendation was made to put the

         5       payment of the fee through Ronly, and Mr Ingleby condoned

         6       that and gave his permission.

         7

         8       Q.   I think I asked you some questions about this when we

         9       covered that meeting, as it's referred to in your

        10       statement.  Mr Ingleby was made aware of the method by

        11       which the payment would be made?

        12       A.   Yes, that's correct.

        13

        14       Q.   What do you say about whether he was told directly,

        15       leaving aside any matter of inference that he might draw in

        16       the circumstances, in your presence that this payment was

        17       being made to the Iraqis?

        18       A.   I think the terminology we used was, "We have to pay

        19       this fee to the Iraqis, and the methodology we were finding

        20       to do it as recommended by your staff", ie, Graham Owen,

        21       et cetera, "is through a third party".

        22

        23       Q.   Was Mr Aucher --

        24       A.   Terry Aucher, yes.

        25

        26       Q.   -- a party to conversations --

        27       A.   Yes, he was.

        28

        29       Q.   -- of that substance?

        30       A.   Graham Owen reported to Terry Aucher.  Terry Aucher

        31       reported to Paul Ingleby.

        32

        33       Q.   And was Mr Laskie a party to conversations of that

        34       substance?

        35       A.   I believe he was, yes, and he attended a trip to Iraq

        36       with me where we did discuss the trucking fee.

        37

        38       Q.   In those terms, that it was a fee that had to be paid?

        39       A.   Yes.

        40

        41       Q.   In order to do business with Iraq?

        42       A.   Yes.  There was no doubt in the organisation that this

        43       was a fee.  We seem to be going back and back to that.

        44       Just to clarify it, there was no doubt at the time that I

        45       was at the AWB that this was a fee being paid to the - by

        46       the AWB to Iraq.

        47
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         1       Q.   In the same way as the AWB had paid facilitation fees

         2       in the past?

         3       A.   In the same sort of context.

         4

         5       Q.   What do you say to the suggestion that Terry Aucher

         6       and Graham Owen were approached by yourself to assist in

         7       structuring the payments and that they declined to have

         8       anything to do with it?

         9       A.   Well, I think you produced the evidence yourself today

        10       to show that they have been involved, in memos to me.

        11

        12       Q.   There are a number of memos which we've seen, or at

        13       least a number of emails, where Mr Owen can be seen to be

        14       suggesting ways in which the payment could be made but ways

        15       which would not have been in breach of the UN sanctions?

        16       A.   Yes, correct.  We had robust discussions about this.

        17

        18       Q.   Did you have the same robust discussions with Terry

        19       Aucher?

        20       A.   Yes, indeed.  And I had the same robust discussions

        21       with Terry Aucher about the Pakistan payments.

        22

        23       Q.   When you had these discussions - you described them as

        24       "robust" - in what way were they robust?  I'm not talking

        25       about whether they were loud or not, but what positions did

        26       you take, Mr Aucher take and Mr Owen take?

        27       A.   We explored all the pros and cons of the issues.  I

        28       mean, they were full and frank discussions.  They were

        29       good-natured discussions, but they were full and frank,

        30       particularly when it came to Pakistan.  Terry Aucher had

        31       personal responsibility for maintaining that account in

        32       terms of payment, so he was very insistent that the agent

        33       did his job properly.  When it came to the trucking fee, it

        34       was more to do with Graham Owen and how the operation would

        35       be executed, and Graham, quite rightly, highlighted the

        36       potential problems we would have.  Me as a marketing

        37       individual sought to find a way around that.

        38

        39       Q.   He having outlined the problems, did you ever reach a

        40       community of mind with Mr Owen on this point?  Did he ever

        41       come round to agree that the payments should be made in the

        42       way in which it was being suggested that they should be

        43       made - that is, through the ship owners as a conduit?

        44       A.   Well, as he reported to Paul Ingleby and every payment

        45       had to be authorised by their department, he had the

        46       ability to prevent the execution of those payments if he

        47       disagreed that strongly, and if he had a major problem with
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         1       it, he would have, (a), sought the advice of Terry Aucher

         2       and, (b), the permission of Paul Ingleby to call a halt to

         3       it.

         4

         5       Q.   So have you any doubt that both Messrs Aucher and Owen

         6       were aware that the payments were being made through the

         7       ship owners as a conduit to Alia?

         8       A.   As a conduit to Alia, yes.

         9

        10       Q.   Have you any doubt that they were aware of that?

        11       A.   No doubt at all.

        12

        13       Q.   Have you any doubt that they were both aware of the

        14       fact that these were fees that had been imposed by the IGB?

        15       A.   Yes, they only had to inspect the contracts, which

        16       they would have done.

        17

        18       Q.   Leaving aside what was said in the contracts, have you

        19       any doubt that they were aware of the substance of your

        20       discussions with Zuhair in Iraq about the fact that these

        21       were fees that had been imposed by the Iraqi regime?

        22       A.   We had a very close working relationship by nature

        23       that we had to, so the discussions that I had with Zuhair

        24       or any customer was often translated to them on an hourly

        25       basis.

        26

        27       Q.   I want to put additional portions of this summary to

        28       you and get your comments on it.  I'll try to get through

        29       this this afternoon so we can at least take your evidence

        30       as far as we can.

        31

        32       MR JUDD:   Mr Commissioner, might I raise a matter of

        33       convenience to counsel.  You would understand that there

        34       are many of us going back to Melbourne this afternoon on

        35       flights which are booked to accommodate the completion of

        36       this hearing at 4 o'clock.  We understand that my friend is

        37       trying to do his best to complete this witness this

        38       afternoon, but we are, to use a colloquial expression,

        39       between a rock and a hard place with the difficulties

        40       imposed on us with --

        41

        42       THE COMMISSIONER:   What time are the flights?

        43

        44       MR JUDD:   We have flights at 5 and 6.  Those of us who

        45       have flights at 6 have a little leeway, those at 5 don't.

        46       I just raise that now.  If this is going on for another

        47       half an hour, I ask the Commission to consider deferring it
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         1       until Monday.  That's the reason I raise it.

         2

         3       THE WITNESS:   Sorry, Commissioner, if it's going on for

         4       only another half an hour, I would be a bit put out to have

         5       to come out on Monday for half an hour's evidence.

         6

         7       THE COMMISSIONER:   I understand that.

         8

         9       MR AGIUS:      I think it will be less than half an hour.

        10

        11       THE COMMISSIONER:   I think we should try to finish the

        12       witness.  I appreciate the difficulty.  This Commission is

        13       expending public funds.  I'll just take a break for five

        14       minutes for the shorthand writers.

        15

        16       SHORT ADJOURNMENT

        17

        18       THE COMMISSIONER:   While Mr Emons is coming, I should

        19       indicate that it's intended at the conclusion of this

        20       examination that there will not be cross-examination

        21       immediately but next Wednesday, so that the parties who may

        22       wish to cross-examine this witness will have an opportunity

        23       to prepare that cross-examination, but I would like to be

        24       advised, by communication with the solicitor for the

        25       inquiry, not later than midday on Tuesday of any areas on

        26       which it is intended to cross-examine the witness.  I had

        27       in mind that those who wished to cross-examine should

        28       indicate to me where there is some area of difference

        29       between the evidence of this witness and the evidence of

        30       the clients they represent, in order that I can understand

        31       the nature of any evidence that persons who may take a view

        32       of factual matters different to that of Mr Emons so that it

        33       will expose the area of controversy.

        34

        35       MR AGIUS:   Q.   Mr Emons, are you aware of any practice

        36       that was followed by either Mr Watson or yourself which

        37       relied upon the use of the email system where emails were

        38       sent outside of the office - that is, deliberately sent

        39       from places away from AWB, so no record of them would be

        40       held at AWB?

        41       A.   Well, often there were instances where overseas it was

        42       easier to use the local Internet services than try to use

        43       the AWB system back in Melbourne.  I mean, for instance,

        44       having to log in to Melbourne from an Arab country and to

        45       pick up an email was nearly impossible.

        46

        47       Q.   On one occasion Michael Watson sent you an email



            .3/2/06 (20)               1977     M A EMONS (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       indicating that he didn't want to use this machine, that he

         2       wanted a meeting with you downstairs.  Have you any

         3       recollection of the circumstances in which that arose?

         4       A.   I would suggest it was probably for lunch.  We did

         5       have a few.

         6

         7       Q.   There is one of two of these emails that I want to

         8       bring up and ask you about.  I wonder if we could bring up

         9       AWB.0182.0163.  This is an email from yourself to

        10       eyy@ronly, subject Iraq:

        11

        12            Erol,

        13

        14            I am sure I don't need to remind you of the

        15            sensitivity of sending the freight invoices

        16            to AWB (by mistake no doubt) but with all

        17            the book balancing we are doing plus the

        18            discretionary payments to our friends in

        19            the Middle East we do need to run a very

        20            tight admin.

        21

        22       Can you tell us anything about the context of that email,

        23       Mr Emons?

        24       A.   I'm sorry, I don't recall it, sorry.  It would appear

        25       to be talking about the accounts, but I can't understand

        26       why.

        27

        28       Q.   Was there a sensitivity of receiving freight invoices

        29       at AWB, so far as you were concerned?

        30       A.   No, not as far as I'm concerned.

        31

        32       Q.   Was there an agreement with Ronly as to the form in

        33       which invoices would be sent by Ronly to AWB when those

        34       invoices related on the one hand to freight and on the

        35       other to the payment of a trucking fee?

        36       A.   I believe there was, but I wasn't personally involved

        37       in that side of it.  Mr Watson undertook most of that

        38       issue.

        39

        40       Q.   Did you have any arrangement with Ronly or with

        41       Mr Watson which was not disclosed to AWB?

        42       A.   No.

        43

        44       Q.   You refer in that email to "plus the discretionary

        45       payments to our friends in the Middle East".

        46       A.   Well, I think this is referring to the trucking issue.

        47
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         1       Q.   You regarded them as discretionary payments?

         2       A.   Well, I did in that terminology there, yes.

         3

         4       MR AGIUS:   I'll tender that email, Mr Commissioner.

         5

         6       EXHIBIT #139 EMAIL FROM MARK EMONS TO eyy@ronly.co.uk,

         7       DATED 9/5/2000, BARCODED AWB.0182.0163

         8

         9       MR AGIUS:   Q.   Could we bring up, please, AWB.0182.0166

        10       this is an email from you to Mr Watson, "Subject:  Re:

        11       Farm":

        12

        13            To true.  Just have to tidy the cupboard

        14            and we can move shop.

        15

        16            I'll call next week.

        17

        18       Do you know what that is a reference to?

        19       A.   Yes.  It was a reference to where I was living on my

        20       farm, and the situation that I was having discussions with

        21       Michael at that stage about setting up a business together.

        22

        23       Q.   What kind of business?

        24       A.   Chartering, trading - grain trading.

        25

        26       Q.   What's the reference to "tidy the cupboard and we can

        27       move shop"?

        28       A.   I think what he's saying is he has to finish up

        29       business and then we can set up shop together.

        30

        31       Q.   Isn't that you, though:

        32

        33            Just have to tidy the cupboard and we can

        34            move shop.

        35

        36       A.   Oh, sorry, yes.  I'm in my period of acting general

        37       manager here, clearing the desk up, so I use the

        38       terminology "tidy the cupboard".

        39

        40       THE COMMISSIONER:   Q.   This is just before you left --

        41       A.   Just before I left the organisation.

        42

        43       MR AGIUS:   Q.   That's followed by 0167.  It appears to be

        44       his response:

        45

        46            No problem.

        47
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         1       A.   Yes.  At this stage - Michael left the organisation,

         2       correct me if I'm wrong, some six months later - we had

         3       both been travelling extensively, we both had personal

         4       problems and different issues, and we felt that the

         5       pressures of the AWB were enough to look for greener

         6       pastures.

         7

         8       Q.   Mr Emons, did it ever occur to you that any of the

         9       payments that AWB were making as part of this process,

        10       either through Ronly or other ship owners, or payments

        11       directly to Alia, might have been finding their way to

        12       Mr Zuhair himself?

        13       A.   I would have been surprised, although it would not be

        14       unusual in the environment we worked.  Certainly I'm sure

        15       that Mr Rahman was receiving funds.

        16

        17       Q.   What gives you to believe that that was the case?

        18       A.   Just the nature of the conversations sometimes we had

        19       with him and the individual that he was.

        20

        21       Q.   Perhaps you'd better just --

        22       A.   Sorry, he was quite open about the fact that he

        23       enjoyed travelling and that he looked forward to coming to

        24       Australia and the fact that life was so difficult in Iraq

        25       and so expensive - he used those sorts of terminologies.

        26

        27       Q.   Well, are you saying everything but winking your eye.

        28       What was it that either was or wasn't said that gave you to

        29       believe --

        30       A.   I mean, there was that sort of discussion.  I mean,

        31       subtle discussion.

        32

        33       Q.   Did he ever directly ask you for side payments?

        34       A.   No.

        35

        36       Q.   Were you aware of the use of dummy invoices as any

        37       part of the scheme to pay money through the conduits of the

        38       ship owners?

        39       A.   No.

        40

        41       Q.   As for the mechanism, did you take a hand in the

        42       mechanism --

        43       A.   No.

        44

        45       Q.   -- once it had been set up?

        46       A.   No.

        47
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         1       Q.   Who had responsibility for managing that within AWB on

         2       a day-to-day basis?

         3       A.   That would be through chartering and finance, and

         4       finance would be the conduit for the payments.

         5

         6       Q.   And Mr Watson was in chartering?

         7       A.   Yes, he was.

         8

         9       MR AGIUS:   Mr Commissioner, that completes the

        10       examination --

        11

        12       THE COMMISSIONER:   Shall I mark these two last documents?

        13

        14       MR AGIUS:   Oh, yes, I'm sorry, my mistake.

        15

        16       EXHIBIT #140 EMAIL FROM MR EMONS TO MR WATSON, TOGETHER

        17       WITH REPLY, BARCODED AWB.0182.0166-0167

        18

        19       MR AGIUS:   That completes the examination to the point to

        20       which I can take it.  I ask that Mr Emons not be released

        21       from his summons.  At this stage we expect that we may need

        22       him back next Wednesday, subject to communications we

        23       receive on Tuesday, so might he at this stage be stood over

        24       until Wednesday of next week?

        25

        26       THE COMMISSIONER:   Yes.

        27

        28       MR FORREST:   Could I, Commissioner, raise one matter

        29       before he is stood over.  I'm sure this was an oversight by

        30       my learned friend.  The witness has identified a statutory

        31       declaration which hasn't been signed and which doesn't

        32       appear to be dated.  It's been tendered and we wondered if

        33       Mr Agius would inquire of the witness when in fact it was

        34       that that statutory declaration was completed.

        35

        36       THE COMMISSIONER:   In the sense of signed?

        37

        38       MR FORREST:   It's not signed, but provided to the inquiry,

        39       because it would assist us in our preparation over the

        40       weekend.

        41

        42       THE COMMISSIONER:   Mr Agius?

        43

        44       MR AGIUS:   I wouldn't ask the witness when it was that the

        45       statement was provided to the inquiry, but I would be

        46       content to ask when it was that it was completed in the

        47       form in which it presently is.
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         1

         2       THE COMMISSIONER:   Yes, very well.

         3

         4       THE WITNESS:   Can I just ask my counsel about that.  Last

         5       Friday.

         6

         7       THE COMMISSIONER:   Very well.  I shall adjourn until 10am

         8       and I shall adjourn the hearing of any further evidence of

         9       this witness until Wednesday next.

        10

        11       AT 4.25PM THE HEARING WAS ADJOURNED TO

        12       MONDAY, 6 FEBRUARY 2006 AT 10AM

        13
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