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         1       MR AGIUS:   Mr Commissioner, if I might raise just two


         2       matters, I have had discussions with my learned friend


         3       Mr Judd this morning about AWB's response to notices


         4       requiring production.  The inquiry may recall that we had


         5       received a letter of 21 August 2006 indicating that some


         6       60-odd volumes each in respect of Ms Peavey and Ms Lyons


         7       had been located and they were going to be culled.


         8


         9       THE COMMISSIONER:   These are responses to notice 48A?


        10


        11       MR AGIUS:   Yes.  I have had discussion with my learned


        12       friend, and I understand from him that that process is


        13       continuing and the inquiry can expect to receive the result


        14       of the culling process of the documents in relation to


        15       Ms Lyons and Ms Peavey and Ms Gillingham early next week.


        16


        17            The second matter that I wish to raise concerns an


        18       email that was discovered during the course of preparation


        19       for the proposed further examination of Mr Cooper.  I've


        20       drawn that to my learned friend's attention this morning,


        21       together with a copy of a covering letter, which the


        22       inquiry received covering that email and a number of other


        23       documents of Mr Cooper's back in February of this year.


        24


        25            The letter is dated 16 February 2006, and it would


        26       appear from paragraphs 2, 6(d) and (f), that the documents


        27       produced under the cover of that letter were all examined


        28       with a view to determining whether or not legal


        29       professional privilege applied to them, and then, after


        30       that examination, the email which is attached to that


        31       letter was produced to the inquiry - in other words, that


        32       there was no claim for privilege in relation to it.


        33


        34            As a matter of precaution, we checked that letter


        35       against the list which we have as exhibit 1025.  That is


        36       the list of documents before the Federal Court, in respect


        37       of which there was a claim for privilege.  It appears to us


        38       that that email, which we did not understand to be subject


        39       to a claim for privilege, may well be the document that is


        40       referred to as document number 292 on page 44 of that list,


        41       which commences at AWB.0448.0001, and document 292 appears


        42       on page 0045.


        43


        44            There are just two matters about that that we would


        45       raise:  one, as we understood it - and we didn't take an


        46       active part in the Federal Court proceedings, as you would


        47       know, Mr Commissioner - documents which related to the Cox
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         1       v Railton issue were to be disclosed and the Cox v Railton


         2       point was accordingly not ventilated before his Honour


         3       Justice Young.  It would seem to us that this document does


         4       relate to the Cox v Railton issue, and so we are unsure as


         5       to whether, if there was an error here, it was in


         6       production to us or in the inclusion of this document in


         7       the list before the Federal Court.  That's the first


         8       matter.


         9


        10            The second matter is, in view of the Cox v Railton


        11       issue it would seem to us that this document could not be


        12       legally professional privileged, but I don't want to debate


        13       that second issue if the matter is properly and is to be


        14       properly before the Federal Court.


        15


        16            I have raised that matter with Mr Judd just before we


        17       commenced this morning.  I understand from him that he is


        18       going to obtain instructions in relation to the position


        19       concerning that document, but I thought I should put it on


        20       the record that we have the email, we have had it


        21       since February, and until we did the check against the


        22       exhibit 1025, we were proposing to ventilate its existence


        23       with Mr Cooper when he returned to us, which we would have


        24       done last week had we had the judgment from the Federal


        25       Court.  So that is the position.


        26


        27            I suggest that the letter of 16 February be marked as


        28       an exhibit but that the email simply be marked for


        29       identification.  I don't think it should become a public


        30       document, nor should it form part of the exhibited records


        31       of the inquiry until this matter has been dealt with.


        32


        33       THE COMMISSIONER:   Mr Judd, am I right in thinking that


        34       last week you told me that one of the issues engaging the


        35       Federal Court is whether or not production to this inquiry


        36       constituted a waiver?


        37


        38       MR JUDD:   Yes.


        39


        40       THE COMMISSIONER:   So that determination of that issue may


        41       be determinative of whether or not this document is


        42       privileged or not?


        43


        44       MR JUDD:   Well, that's one issue, the question whether or


        45       not production to the Commission under compulsion can ever


        46       amount to a waiver.  There is a separate question as to


        47       whether it has been produced in error, but, as my learned
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         1       friend said a moment ago, we will seek some instructions on


         2       this, because, during the Federal Court proceeding, the


         3       Commonwealth identified specific documents that they said


         4       were caught up with a Cox v Railton issue, and --


         5


         6       THE COMMISSIONER:   How could they do that?


         7


         8       MR JUDD:   They did it by number, Commissioner.  They went


         9       through a list and identified them and said "These are the


        10       documents we want produced by reason of this exception".


        11       We considered the position and in respect of many of those,


        12       we didn't press the claims for privilege, and in respect of


        13       some we did.


        14


        15            Now, I just need a short time for my instructing


        16       solicitor to ascertain the status of this document, whether


        17       in fact it is one before the Federal Court, whether in fact


        18       it was one identified, and, if not, what our position is.


        19       It may be something that can quite readily be resolved.


        20       I hear what my friend says about it.


        21


        22       THE COMMISSIONER:   All right.  I will mark the letter of


        23       16 February as exhibit 1047.


        24


        25       EXHIBIT #1047 LETTER TO COMMISSION DATED 16/2/2006 BARCODE


        26       AWB.0278.0001


        27


        28       MFI#14 EMAIL, BARCODED AWB.0277.0026


        29


        30       THE COMMISSIONER:   I shall make an order in respect


        31       non-publication of the MFI document.


        32


        33       MR JUDD:   May I just say that my friend conveyed our


        34       position.  There was an email sent to Mr Owbridge yesterday


        35       afternoon.  The clarification that I was able to provide


        36       was that it deals with the remaining or the balance of


        37       documents and, as my friend said, some of those can be


        38       expected by the end of this week, some the balance early


        39       next week.  So it was perhaps a little earlier than my


        40       friend put, but we are doing our best to provide the emails


        41       of Jill Gillingham and Jessica Lyons by the end of this


        42       week.


        43


        44       THE COMMISSIONER:   Will that be a complete answer then,


        45       subject to any claim for privilege, for notice 48A?


        46


        47       MR JUDD:   Yes.





            .30/8/06 (72)              7147


                            Transcript produced by ComputerReporters


�















         1


         2       THE COMMISSIONER:   I would like that as soon as possible,


         3       because I think we were told we were getting them last


         4       week.


         5


         6       MR JUDD:   We understand that.  There were some management


         7       issues with the CCH people in reconstituting that caused a


         8       delay, but we have been doing our best to ensure that they


         9       arrive as quickly as possible.


        10


        11       THE COMMISSIONER:   Thank you.


        12


        13       MR AGIUS:   I wonder in that regard whether or not my


        14       friend is in a position to indicate if there are documents


        15       which would have been caught by notice 48 which are not


        16       caught by notice 48A - in other words, are there claims for


        17       legal professional privilege over documents that would have


        18       been caught by document 48?


        19


        20            The inquiry will appreciate that notice 48 was broad


        21       enough to catch documents which were subject to a claim for


        22       legal professional privilege, but the Federal Court issued


        23       an injunction and notice 48 was withdrawn.  That was


        24       reflected in the issue of notice 48A, which, in effect,


        25       caught the same documents as notice 48, except it did not


        26       extend to documents over which there was a claim for legal


        27       professional privilege.


        28


        29            Once we have the judgment from the Federal Court and


        30       the injunction is dissolved, and subject to what my learned


        31       friend says about the documents and the nature of the


        32       production, I would consider the position as to whether or


        33       not the inquiry should issue a further notice under the


        34       amending Act which does catch documents over which there is


        35       a claim for legal professional privilege, if any such


        36       documents exist.


        37


        38            It is an issue that is going to come to a head at some


        39       time or other.  I wonder whether my friend is in a position


        40       to respond to that at the moment - whether there are any


        41       claims for legal professional privilege over documents that


        42       would have been caught by notice 48 had it not been


        43       withdrawn?


        44


        45       MR JUDD:   I can answer that in a general sense,


        46       Commissioner.  The answer is yes, there are such documents.


        47       We are not sure quite how many or what their character is
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         1       at this point, but at the completion of the process, which


         2       is near completion now, we will have a much more accurate


         3       view and we can communicate that to the Commission.


         4


         5       THE COMMISSIONER:   Thank you.


         6


         7       MR AGIUS:   I am indebted for that indication.


         8


         9            Mr Commissioner, moving along a little, yesterday the


        10       inquiry received a further statement from Mr Charles Stott,


        11       dated 29 August 2006, as foreshadowed by Mr Lacava when we


        12       were last together in this room.  I propose to call


        13       Mr Stott shortly and to have him adopt that statement and


        14       then to ask him a few questions about it.  I will then


        15       invite such applications as there may be to examine


        16       Mr Stott by others.  I am not sure whether or not the


        17       inquiry has received any notice in that regard.  The


        18       statement was, I understand, distributed yesterday so that


        19       those with leave to appear might have an opportunity to


        20       read it and formulate a position in relation to it.


        21


        22            After that exercise, I would propose to recall


        23       Mr Hogan, and there are one or two issues arising from


        24       Mr Stott's statement which I would need to put to him.  He


        25       would then be available for examination, subject to you,


        26       Mr Commissioner, granting leave to those who wish to


        27       examine him.  If that course of events meets with the


        28       Commission's approval, I would then call Mr Stott.


        29       I wonder if Mr Stott might come forward.


        30


        31       <CHARLES ERIC STOTT, on former oath:      [10.22am]


        32


        33       <EXAMINATION BY MR AGIUS:


        34


        35       MR AGIUS:   Q.   Might we have your full name again for the


        36       record?


        37       A.   Charles Eric Stott.


        38


        39       Q.   Mr Stott, the inquiry received yesterday a


        40       three-page statement in your name.  I wonder if we can


        41       bring up WST.0047.0001.  I think the statement was


        42       disseminated yesterday under the cover of a confidentiality


        43       order, Mr Commissioner.  I invite you to withdraw the


        44       confidentiality order.


        45


        46       THE COMMISSIONER:   Yes, that confidentiality order is


        47       rescinded.
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         1


         2       MR AGIUS:   Q.   Mr Stott, is that your further statement


         3       in relation to this matter?


         4       A.   Yes, it appears to be.


         5


         6       Q.   Do you say that the contents of it are true and


         7       correct to the best of your knowledge and belief?


         8       A.   Yes.


         9


        10       MR AGIUS:   I tender that, Mr Commissioner.


        11


        12       EXHIBIT #1048 THREE-PAGE STATEMENT OF CHARLES ERIC STOTT,


        13       DATED 29/8/2006, BARCODED WST.0047.0001-0003


        14


        15       MR AGIUS:   Q.   Mr Stott, we know that you met with the


        16       Minister of Trade and representatives of the IGB in Baghdad


        17       on or about 14 October 2000.  Did you have any discussion


        18       with anybody during the course of that trip on the


        19       implementation of a demurrage/dispatch arrangement as


        20       between AWB and the IGB?


        21       A.   Yes.


        22


        23       Q.   Did you have one or more than one such discussion


        24       during the course of that trip?


        25       A.   I think we had a discussion with the minister.


        26


        27       Q.   So just the one discussion?


        28       A.   Just the one discussion, as I recall.


        29


        30       Q.   That was you and the minister.  Was Mr Hogan present?


        31       A.   I believe he was, yes.


        32


        33       Q.   You have seen, I take it, Mr Hogan's notes, because


        34       you refer to them in your statement.  Could we bring up


        35       exhibit 1034, AWB.0185.0306.  Did you see Mr Hogan making


        36       notes during the course of the meeting with the minister?


        37       A.   No.


        38


        39       Q.   Are you saying that he didn't make any notes during


        40       the meeting or that if he did, you didn't see him?


        41       A.   I am saying the latter.


        42


        43       Q.   These notes appear to relate to the meeting with the


        44       minister on 14 October.  It seems that there was recorded


        45       by Mr Hogan some reference to conversation about dispatch


        46       and demurrage.  What do you say was the substance of that


        47       conversation?
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         1       A.   As I have covered in my witness statement.


         2


         3       Q.   Well, I just had a little difficulty - I say that with


         4       respect to you - isolating in your statement where it is


         5       you have set out all of the substance of the conversation.


         6       Perhaps you might assist the inquiry.  You say that you


         7       deny certain matters, but where do you set out the


         8       substance of the conversation?


         9       A.   Paragraph 6.


        10


        11       Q.   Is that the sum total of the conversation, or of the


        12       substance of it that you recall?


        13       A.   Yes.


        14


        15       Q.   When you say, "It was in that context that I raised


        16       the question of demurrage/dispatch with the Iraqis in


        17       October 2000", what did you say?


        18       A.   I don't recall precisely what I said, Mr Agius.


        19


        20       Q.   Just the substance of it?


        21       A.   I don't recall the substance of it.


        22


        23       Q.   You don't recall at all?


        24       A.   I have provided my recollection, the best of my


        25       recollection.  This is over six years ago, Mr Agius.  It


        26       is --


        27


        28       Q.   I am not being critical, Mr Stott, I am just wanting


        29       to get the best evidence we can from you as to what you can


        30       recall, as to what you said about the subject of demurrage


        31       and dispatch?


        32       A.   I have provided the best evidence that I can,


        33       Mr Agius, in my witness statement.


        34


        35       Q.   So you do recall that you spoke to him about the


        36       arrangement that was in place in the early 1990s?


        37       A.   Yes.


        38


        39       Q.   And you say:


        40


        41            It was in that context that I raised the


        42            question of demurrage/dispatch ...


        43


        44       A.   Yes.


        45


        46       Q.   Did you ask him, in terms, whether or not the


        47       arrangement that was in place in the 1990s could be
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         1       reinstituted?


         2       A.   I asked him why - I probably asked him why it couldn't


         3       be done in this environment.


         4


         5       Q.   So did you have in mind, then, the institution of an


         6       arrangement for demurrage/dispatch whereby if the Iraqis


         7       earned dispatch or if the Iraqis had to pay demurrage, that


         8       could be accounted for in terms of technical assistance


         9       that would be provided by AWB; is that what you had in


        10       mind?


        11       A.   I had in mind to understand why an arrangement that


        12       existed previously was not possible going forward.


        13


        14       Q.   But is that what you had in mind in terms of the


        15       arrangement?


        16       A.   No.


        17


        18       Q.   That if dispatch was earned by the Iraqis or if the


        19       Iraqis had to pay demurrage, then that could be quantified


        20       and reflected in UN-approved technical assistance by AWB?


        21       A.   That's what existed in the 90s.


        22


        23       Q.   As had been the arrangement in the early 90s?


        24       A.   Correct.


        25


        26       Q.   So do you say there was never any discussion, then,


        27       about the payment of dispatch by AWB to the Iraqis?


        28       A.   No.


        29


        30       Q.   Do you agree with that proposition?


        31       A.   Yes.


        32


        33       Q.   And there was never any discussion about the payment


        34       of demurrage by the Iraqis?


        35       A.   No.


        36


        37       Q.   And again you agree with that proposition?


        38       A.   Yes.


        39


        40       Q.   How did you learn of what the arrangement was in the


        41       1990s - in the early 1990s?


        42       A.   I was the international marketing manager responsible


        43       for the Middle East, Europe and Africa, so Iraq was one of


        44       the many markets I was looking after at that time.


        45


        46       Q.   So you were involved in that arrangement?


        47       A.   Yes.
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         1


         2       Q.   So you knew of it from your own experience?


         3       A.   Yes.


         4


         5       Q.   You had seen the advice, had you, from DFAT of August


         6       2000 - that is, the advice that had been forwarded to AWB


         7       by Mr Bowker, the advice of Gabrielle Simm?


         8       A.   Which exhibit was that?


         9


        10       MR LACAVA:   Exhibit 152, I think.


        11


        12       MR AGIUS:   Q.   Exhibit 152.  We could bring that up.  It


        13       is AWB.0106.0100.  That's the first page of the Department


        14       of Foreign Affairs and Trade minute noting the advice of


        15       Gabrielle Simm.  Had you not seen that before your trip to


        16       Iraq in October of 2000?


        17       A.   Yes.


        18


        19       Q.   And if we go to the last page of that, 0103, there is


        20       a convenient summary of the advice which records in


        21       paragraph 14:


        22


        23            The AWB's proposal to establish a trust


        24            account for Iraq as an incentive to unload


        25            shipments more quickly breaches current UN


        26            sanctions against Iraq.  It may be possible


        27            to discuss with the UN Treasury other


        28            methods of encouraging Iraq to unload wheat


        29            shipments more quickly without breaching


        30            the sanctions regime, for example, an


        31            incentive payments scheme operating within


        32            the escrow account.


        33


        34       Did you discuss with the minister the operation of an


        35       incentive payment scheme to operate within the escrow


        36       account?


        37       A.   I don't recall doing that.


        38


        39       THE COMMISSIONER:   Q.   You do not recall?


        40       A.   I do not recall.


        41


        42       MR AGIUS:   Q.   I am sorry, just so that I understand your


        43       answer, does that mean to the best of your recollection,


        44       you didn't, or does it mean you may have and you can't


        45       remember?


        46       A.   I think it is the latter.  I just can't remember.  I


        47       can't recall.
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         1


         2       Q.   You can't recall one way or the other?


         3       A.   No, I don't recall.


         4


         5       Q.   Did you make any note of this discussion with the


         6       minister whilst were you in Iraq?


         7       A.   No.


         8


         9       Q.   Did you make any note of it later?


        10       A.   No.


        11


        12       Q.   Did you obtain the minister's agreement to, in effect,


        13       a reinstitution of the early 1990s system?


        14       A.   No.


        15


        16       Q.   You say in your statement at paragraph 6 - if we could


        17       go back to WST.0047.0002, after referring to the


        18       arrangement in the early 1990s, paragraph 6, you say:


        19


        20            It was in that context that I raised the


        21            question of demurrage/dispatch with the


        22            Iraqis in October 2000.  The Minister


        23            indicated that he approved of the


        24            arrangement that had previously existed in


        25            the early 1990s but he said that under the


        26            OFFP such an arrangement would not receive


        27            UN approval.


        28


        29       So may we take it that what you are reflecting there is


        30       that he was indicating to you that that system might


        31       operate, but only if it had UN approval?


        32       A.   No, he indicated to me that it wasn't operable under


        33       the Oil-for-Food Program.


        34


        35       Q.   And did you just leave the matter there?


        36       A.   As far as I can recall, that was where the matter was


        37       left.


        38


        39       Q.   You didn't discuss with him the possibility of


        40       approaching the UN to see whether or not the system might


        41       be approved under the Oil-for-Food Program?


        42       A.   We had many issues with our Iraq contracts.  The UN


        43       contracts were basically very difficult to execute against,


        44       because of their non-commercial terms, and so we did seek


        45       his assistance to approach, to get a support for improved


        46       contract terms from him.


        47
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         1       Q.   But not in relation to this matter?


         2       A.   I don't recall it being in relation to this matter.


         3


         4       Q.   You don't recall one way or the other?


         5       A.   No.


         6


         7       Q.   Let's see if I can assist you.  We have the Iraq trip


         8       report as exhibit 173.  Can we bring up AWB.0084.0037_R


         9       this is the public version of the confidential exhibit,


        10       removing some tonnages and prices.


        11


        12       MR LACAVA:   Commissioner, I don't wish to interrupt my


        13       learned friend unnecessarily, but he has put to Mr Stott


        14       that this is the October trip report.  I understand the


        15       evidence to be that it is in fact a draft of the October


        16       trip report.  I think everyone has been treating it as the


        17       October trip report, but it is in fact - and I think it is


        18       obvious from the face of it - only a draft.


        19


        20       THE COMMISSIONER:   Is there another document which is the


        21       trip report?


        22


        23       MR LACAVA:   We've not seen one, sir.  Mr Hogan, when he


        24       was shown the document going right back I think


        25       in February, said that it was a draft.


        26


        27       MR AGIUS:   Q.   May we take it that you saw this document,


        28       obviously not edited in the way in which it has been edited


        29       now to remove the commercial in confidence material, but


        30       you saw it shortly after the Iraqi trip?


        31       A.   Yes.


        32


        33       Q.   Did you agree with its content then?


        34       A.   Yes.


        35


        36       Q.   If we could go to 0041, which is the fifth page of the


        37       report, you will see a heading three lines from the top of


        38       the page "UN Procedures"?


        39       A.   Yes.


        40


        41       Q.   It is a little hard to read on the screen, so for the


        42       benefit of those who don't have the document, I will just


        43       read those three short paragraphs:


        44


        45            AWB highlighted to the Minister the


        46            inefficient procedures for the approval of


        47            contracts and the establishment of L/C's
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         1            [letters of credit].  The time period for


         2            approval and L/C is around 8 weeks.


         3            The Minister requested that AWB submit a


         4            letter (under CS) --


         5


         6       Which is a reference to under your hand --


         7


         8            highlighting our concerns.  This compiled


         9            and submitted whilst in Baghdad.  (See


        10            attached letter).  A copy of this letter


        11            has been presented to Australian Ambassador


        12            (Jordan) as well as H.E. mark Vaile.


        13            This letter will be circulated to members


        14            of the UNSCR 986 committee.


        15


        16       So it would appear then that there was discussion between


        17       you and the minister - by "you", I mean AWB, you and


        18       Mr Hogan, and the minister - concerning inefficient


        19       procedures for the approval of contracts and a letter was


        20       prepared to be circulated to the 986 committee; do you


        21       agree with that?


        22       A.   Yes.


        23


        24       Q.   Did you think to include within that letter the


        25       proposal that you discuss with the minister concerning


        26       seeking UN approval to operate demurrage/dispatch through


        27       UN-approved technical assistance?


        28       A.   I don't recall.  Have we got a copy of the letter?  It


        29       would be helpful if we could see the letter and then - it


        30       was attached to the Mission report, so that might help me


        31       to recall.


        32


        33       Q.   I will just have that brought up.  Would you just


        34       accept from me that it doesn't refer to the establishment


        35       of a demurrage/dispatch account which could be met by the


        36       provision of "UN-approved technical assistance".  My


        37       question was did you consider it?  We will bring up the


        38       letter that we have, AWB.0146.0206.  It is exhibit 158.  We


        39       have this letter dated 20 October 2000, which is addressed


        40       to the minister.  I take it that this is not the letter


        41       that is referred to in the trip report?


        42       A.   This is not the letter.


        43


        44       Q.   We will continue to locate that letter.  My question


        45       was did you consider including in that letter - did you


        46       think to include in that letter the proposal that you


        47       discussed with the minister concerning seeking UN approval
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         1       to operate demurrage/dispatch through the UN-approved


         2       technical assistance?


         3       A.   I just don't recall.  I haven't seen the letter since


         4       October 2000, so I just don't recall the context of that


         5       letter.  I would imagine that letter covered the issues


         6       that the minister wanted us to cover.


         7


         8       Q.   Can you remember having discussions whilst you were in


         9       Iraq concerning the plan by the Iraqis to impose an inland


        10       transport fee of $35 for future contracts?


        11       A.   I see that's mentioned in the notes, and I - it may


        12       have been mentioned, yes.


        13


        14       Q.   If we go to the last page of the draft trip report -


        15       AWB.0084.0045_R, do you see under "General", there is a


        16       reference in the very last two lines:


        17


        18            2 shipping Companies in Jordan who handle


        19            free in truck discharge - Alia Shipping


        20            Company and Water Transport Company.


        21


        22       A.   Yes.


        23


        24       Q.   What were you told about that?


        25       A.   That there were two companies that could handle


        26       transportation within Iraq - Alia shipping company and the


        27       water transport company.


        28


        29       Q.   Were you told that they were the companies that could


        30       receive funds on account of dispatch?


        31       A.   No.


        32


        33       Q.   You attended a meeting with the minister in the


        34       morning.  Were you with Mr Hogan for the balance of the


        35       day?


        36       A.   I don't recall whether I was with Mr Hogan the entire


        37       time during the day.


        38


        39       Q.   Were you with him during any meetings with any Iraqis?


        40       A.   Yes.


        41


        42       Q.   Can we bring up, please, exhibit 156 - AWB.0185.0308.


        43       You will see that the first part of these notes, numbered 1


        44       and 2, relate to Argentinian sales or Argentinian


        45       contracts.  Were you present when there were discussions


        46       about those?


        47       A.   I may have been.
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         1


         2       Q.   When you come to the middle of the page, there is the


         3       heading "(Dispatch/Demurrage)":


         4


         5            -  wants dispatch paid to shipping company


         6            in Jordan.


         7


         8       Further down:


         9


        10            Inland T/port cost to $35.00 (Umm Qasr).


        11


        12       Further down:


        13


        14            2 - Shipping Companies in Jordan can


        15            receive funds:


        16            * (Alia shipping company) ...


        17             Water T/port company)


        18


        19       Were you present when those things were said or words to


        20       that effect?


        21       A.   I do not recall the comment about dispatch/demurrage


        22       paid to shipping, "wants dispatch paid to shipping company


        23       in Jordan"; I don't recall that at all.


        24


        25       Q.   Mr Hogan says that that was in fact a statement made


        26       during the course of the meetings in Iraq, that the Iraqis


        27       had wanted dispatch paid to the shipping company in Jordan,


        28       and they identified the two shipping companies as being


        29       Alia shipping company and the water transport company, as


        30       being companies to whom the dispatch payments could be


        31       made.  Are you in a position to dispute his evidence in


        32       that regard?


        33       A.   Absolutely.


        34


        35       Q.   In what way do you dispute it?  You say you can't


        36       recall the conversation?


        37       A.   Well, I will go so far as to say I have no


        38       recollection, and therefore I don't believe that comment in


        39       respect to dispatch was ever mentioned in my presence,


        40       "paid to shipping company in Jordan".


        41


        42       Q.   You are not suggesting that Mr Hogan made up this


        43       note?


        44       A.   Well, I don't - it may have been mentioned in a


        45       separate meeting with him.  It could have been over a lunch


        46       where we're not sitting beside each other.  There were


        47       other conversations that go on that I'm not privy to.  I'm
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         1       not sure if these notes are contemporaneous notes or they


         2       are notes that he puts together after the meeting.  I don't


         3       have any recollection of him writing notes during the


         4       course of meetings.  So I'm just not aware where that


         5       comment came from.  It was not raised with me.  It was not


         6       discussed with me and I have no - absolutely no


         7       recollection of it.


         8


         9       Q.   You don't suggest, to get back to my question, that


        10       Mr Hogan made up these notes?  You have no reason to


        11       believe that, have you?


        12       A.   I don't know where Mr Hogan has drafted that


        13       particular comment from.  It may have been a comment that


        14       was passed to him by someone else, but I'm not aware of it.


        15


        16       Q.   Don't you think that if you hadn't been privy to such


        17       a conversation Mr Hogan, being of the calibre of market


        18       executive that he was, ought to have told you about this -


        19       that the minister or some Iraqi official was wanting to


        20       have dispatch paid to a shipping company in Jordan?  Don't


        21       you think he would have, or wouldn't you have expected him


        22       to tell you about that?


        23       A.   I have no recollection of such a conversation.


        24


        25       Q.   Wouldn't you have expected him to tell you about it if


        26       it had happened?


        27       A.   Yes.


        28


        29       Q.   And do you say you can't recall him telling you about


        30       it?


        31       A.   No.


        32


        33       Q.   Might that be because you were present when it was


        34       said?


        35       A.   I beg your pardon?


        36


        37       Q.   Might it be that he didn't have to tell you about it


        38       because you were present when it was said?


        39       A.   No.


        40


        41       Q.   Well, was that the context in which you learnt of the


        42       two shipping companies in Jordan who handle free in truck


        43       discharge?


        44       A.   I think that comment was mentioned over lunch.


        45


        46       Q.   Yes.  Might it be in that context that they --


        47
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         1       THE COMMISSIONER:   Q.   I am sorry, what comment was


         2       mentioned over lunch?


         3       A.   That there were two shipping companies - trucking


         4       companies in Jordan; Alia and the water transport company.


         5


         6       Q.   How did that come up at lunch?


         7       A.   I don't recall how it came up at lunch, Commissioner.


         8


         9       Q.   And who made the comment?


        10       A.   I don't recall who made the comment, either.


        11


        12       MR AGIUS:   Q.   Might it not have come up in the context


        13       that they were companies who were able to receive funds on


        14       behalf of the Iraqis?


        15       A.   Not as far as I'm aware.


        16


        17       Q.   How did you leave the discussion about


        18       demurrage/dispatch with the minister?


        19       A.   I don't recall how it was precisely left.


        20


        21       Q.   Your discussions and correspondence with DFAT at that


        22       time had concluded with a suggestion from DFAT that it may


        23       be possible to discuss with the UN treasury other methods


        24       of encouraging Iraq to unload wheat shipments more quickly.


        25       Did you discuss with the minister any methods of how you


        26       might encourage them to unload wheat shipments more


        27       quickly?


        28       A.   Certainly discussed with the minister the desire to


        29       get wheat shipments unloaded more quickly.  That was the


        30       central plank of the issue that we were trying to address.


        31


        32       Q.   Well, one method, you say, was the reinstitution -


        33       that's my word - of an early 1990s system.  Did you discuss


        34       any other method with him?


        35       A.   Well, we discussed - I recall that we discussed


        36       various methods of trying to - not methods, but ways in


        37       which we might be able to speed up the discharge at


        38       Umm Qasr.  We were always trying to find what the issue was


        39       at Umm Qasr and trying to find solutions to alleviate those


        40       choke points in the discharge.


        41


        42       Q.   Did you discuss with him the institution of a


        43       dispatch/demurrage system which would involve the


        44       maintaining of some kind of account in Australia?


        45       A.   No.


        46


        47       Q.   Could we go to exhibit 1034, AWB.0185.0306.  This is
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         1       Mr Hogan's note that I showed you a little earlier today,


         2       of 14 October 2000.  About a third of the way down the


         3       page, Mr Hogan records:


         4


         5            Min --


         6


         7       I take it that is for minister --


         8


         9            yes on dispatch/demurrage A/C in Australia.


        10


        11       That would seem to reflect some agreement by the minister


        12       on the keeping of a demurrage/dispatch account in


        13       Australia; do you agree with that?


        14       A.   I took that note - these are not my notes, I can't


        15       speak to them, but I took that to mean that yes, he was


        16       happy with the system that existed in the early 90s, but he


        17       told me that it was not approved under the Oil-for-Food


        18       Program, so once the Oil-for-Food Program was implemented,


        19       such an arrangement was not possible.


        20


        21       THE COMMISSIONER:   Q.   A note to that effect appears


        22       above the note you have just been referred to, which would


        23       rather suggest that if these notes were taken


        24       contemporaneously, that the note "yes on dispatch/demurrage


        25       account in Australia" occurred after the minister indicated


        26       the absence of approval under the UN dispatch/demurrage


        27       position.  Do you understand what I am putting to you?


        28       A.   I see what you are putting to me, but is there a


        29       question there, I'm not sure of the question.


        30


        31       Q.   If you look at the note which starts off meeting with


        32       the minister --


        33       A.   Yes.


        34


        35       Q.   -- it talks about discharge and then there is a note:


        36


        37            Min - performance on dispatch/demurrage not


        38            approved by UN.


        39


        40       Then later on there is another note:


        41


        42            Min - yes on dispatch/demurrage A/C in


        43            Australia.


        44


        45       That would rather suggest to a reader that the minister


        46       made clear that demurrage/dispatch could not be approved by


        47       the United Nations under its then existing system and that,
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         1       after that, there was a discussion about a


         2       demurrage/dispatch account operating in Australia.  Is that


         3       the sequence in which you recall the events being


         4       discussed, or was there some other sequence?


         5       A.   No, I'm not sure - I don't recall the sequence of


         6       events being discussed, Commissioner.  As I said earlier,


         7       I'm not sure if these are contemporaneous notes.  I accept


         8       what you say, that you think they are, but I'm not sure.


         9       I don't recall seeing Mr Hogan take notes.


        10


        11       MR AGIUS:   Q.   Might it be the case, Mr Stott, that after


        12       a discussion which recognised that dispatch/demurrage was


        13       not approved by the UN, you then embarked upon a discussion


        14       to circumvent the United Nations and to establish a method


        15       by which dispatch/demurrage could be accounted for as


        16       between AWB and IGB?


        17       A.   Absolutely not, Mr Agius.


        18


        19       Q.   I referred you earlier to the trip report, and just to


        20       put it in context, can we bring up again AWB.0084.0041_R.


        21       This is the draft trip report.  Under "UN Procedures":


        22


        23            The Minister requested that AWB submit a


        24            letter (under CS), highlighting our


        25            concerns.  This compiled and submitted


        26            whilst in Baghdad.  (See attached letter).


        27


        28       We have located that letter now, Mr Stott.  Can we bring


        29       up, please, AWB.0069.0072.  It is dated 14 October 2000.


        30       Can you confirm that that is your signature on the letter?


        31       A.   Yes, that looks like my signature on the letter.


        32


        33       Q.   And does that appear to be the letter that the draft


        34       trip report is referring to?


        35       A.   Could I have a moment to read the letter, please?


        36


        37       Q.   Please do.


        38       A.   Yes.


        39


        40       Q.   I am sorry, I just want to follow that:  do you agree


        41       that that is the letter to which the draft trip report is


        42       referring?


        43       A.   Yes, it appears to be.


        44


        45       Q.   So it would seem, would it not, that the trip report


        46       then was compiled whilst you were still in Iraq on


        47       14 October 2000?
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         1       A.   I doubt that.


         2


         3       Q.   The trip report says:


         4


         5            This compiled and submitted whilst in


         6            Baghdad.  (See attached letter)?


         7


         8       A.   Sorry, go on.


         9


        10       Q.   Would that not indicate that the letter was drawn up


        11       whilst you were in Baghdad, on the date which it bears,


        12       14 October 2000?


        13       A.   That wasn't the question you put to me, Mr Agius.


        14


        15       MR LACAVA:   The first question was the trip report was


        16       prepared.


        17


        18       MR AGIUS:   Q.   Let me just finish my question.  Would


        19       that not indicate that the letter was completed on


        20       14 October and that the report itself, referring to the


        21       attached letter, was also completed on 14 October?


        22       A.   No.


        23


        24       Q.   We can see now from that letter that there is indeed


        25       no reference to the establishment of any demurrage/dispatch


        26       system, such as the one you refer to in your statement,


        27       which you say was in place in the early 1990s, whereby


        28       demurrage and dispatch could be taken into account and


        29       there could be an adjustment of UN-approved technical


        30       assistance by AWB.  We don't see that in the letter.  We


        31       see from the trip report, or the draft trip report, that it


        32       was intended to circulate this letter amongst the 986


        33       committee.  Is there any reason why you didn't include in


        34       this letter any reference to demurrage or dispatch, given


        35       that it was evidently intended to circulate this letter to


        36       the 986 committee?


        37       A.   I imagine this letter was specifically around the


        38       banking problems that the Iraqis were experiencing at the


        39       time.


        40


        41       Q.   Where the trip report refers to an intention to


        42       distribute the letter to the 986 committee, was that an


        43       intention that AWB distribute the letter, or that IGB


        44       distribute the letter?


        45       A.   It was that the minister wanted to distribute the


        46       letter.


        47
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         1       Q.   So the minister - that is, the Iraqi minister - was to


         2       circulate the letter to the members of the 986 committee?


         3       A.   Yes, or the 661 committee - I'm not sure which


         4       committee.


         5


         6       Q.   I am just reading from the draft trip report.


         7       A.   Yes.


         8


         9       THE COMMISSIONER:   Is that letter an exhibit?


        10


        11       MR AGIUS:   It is not yet an exhibit, Mr Commissioner.  I


        12       will tender it.  AWB.0069.0072.


        13


        14       EXHIBIT #1049 LETTER, DATED 14/10/2000,


        15       BARCODED AWB.0069.0072


        16


        17       MR AGIUS:   Q.   Could we go back to the draft trip report,


        18       AWB.0084.0040_R.  May I draw your attention to the very


        19       last sub-heading on that page.  Could we enlarge the first


        20       paragraph and the heading?  Let me read it:


        21


        22            Trucking Fee:


        23            IGB presented AWB with a list of vessels


        24            that have only had 90% of the trucking fee


        25            paid.  The total tonnage that IGB claim has


        26            only been paid 90% --


        27


        28       And there is a reference to tonnage and figures --


        29


        30            This figure is based on trucking fee of


        31            USD12.00 per tonne (which needs to be


        32            verified against all contracts).


        33


        34       May we take it that that paragraph is accurate, to the


        35       extent to which it records that the IGB presented AWB with


        36       a list of vessels that had only 90 per cent of the trucking


        37       fee paid?


        38       A.   I believe so, yes.


        39


        40       Q.   Did that not indicate to you that the trucking fee was


        41       being paid to the IGB?


        42       A.   Not at all.


        43


        44       Q.   Would you not have expected there to have been


        45       discussion with the trucking company about the late payment


        46       or underpayment of the trucking fee, rather than with the


        47       Iraqis?
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         1       A.   No, not at all.


         2


         3       Q.   Why not?


         4       A.   Because the Iraqis dealt with the trucking company,


         5       not AWB.


         6


         7       THE COMMISSIONER:   Q.   You knew, did you, that AWB had no


         8       arrangements with the trucking companies?


         9       A.   Yes.


        10


        11       MR AGIUS:   Q.   And you knew that AWB had no real


        12       contractual relationship with the IGB to deliver wheat to


        13       all governorates in Iraq?


        14       A.   Had a contractual arrangement to deliver all


        15       governates to Iraq, yes.


        16


        17       THE COMMISSIONER:   Q.   That's what the contract said?


        18       A.   That's right.


        19


        20       MR AGIUS:   Q.   That's why I used the word "real" in my


        21       question.  You knew that AWB had no real - that is, in


        22       truth, had no real relationship with IGB which required it-


        23       that is, AWB - to deliver wheat to all governates in Iraq.


        24       You knew that, didn't you?


        25       A.   No, I disagree with that.  The contract stated that.


        26


        27       Q.   We know what the contract stated, Mr Stott.  What I am


        28       suggesting to you is that you knew that, to the extent to


        29       which the contract stated that, it was stating a


        30       proposition which was not true.


        31       A.   No, I disagree.


        32


        33       Q.   So you believed that AWB had a contractual liability


        34       to the IGB to deliver wheat to all governates within Iraq?


        35       A.   Yes.


        36


        37       THE COMMISSIONER:   Q.   But had made no contractual


        38       arrangements to do so?


        39       A.   No.


        40


        41       MR AGIUS:   Q.   You agree they had made no contractual


        42       arrangements to do so?


        43       A.   The IGB managed the arrangements between the trucking


        44       company in Jordan - they arranged the contracts --


        45


        46       THE COMMISSIONER:   Q.   If that's true, then the real


        47       arrangement you had with IGB was to deliver it to Umm Qasr
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         1       and pay IGB a fee and with IGB thereafter arranging


         2       trucking?


         3       A.   No, Commissioner.


         4


         5       Q.   You don't agree with that?


         6       A.   No, I don't.


         7


         8       Q.   You say the true arrangement was that AWB had the


         9       obligation to deliver wheat to all governates, but made no


        10       arrangements to do so?


        11       A.   Well, the AWB had to pay the trucking fes, so they


        12       were the arrangements that were put in place.  The contract


        13       speaks for itself.


        14


        15       MR AGIUS:   Q.   You had to pay the trucking fees to the


        16       IGB?


        17       A.   No, we had to pay it to Alia, the trucking company in


        18       Jordan.


        19


        20       Q.   I just don't understand that.  In terms of your


        21       belief, you believed that the AWB was contractually bound


        22       to the IGB to deliver wheat to all governates of Iraq?


        23       A.   Yes.


        24


        25       Q.   You knew - not just believed but you knew - that AWB


        26       had no contractual relationship with anybody at all to


        27       effect the delivery of wheat to all governates of Iraq; is


        28       that right?


        29       A.   We didn't have a contract with Alia, a formal


        30       contract.  We never --


        31


        32       THE COMMISSIONER:   Q.   Did you have a contract with


        33       anyone?


        34       A.   No.


        35


        36       MR AGIUS:   Q.   Do you agree; you didn't have a contract


        37       with anyone to deliver the wheat to all governates of Iraq?


        38       A.   No, I disagree with that.


        39


        40       Q.   Well, who did you have a contract with to deliver the


        41       wheat to all governates of Iraq?


        42       A.   The IGB.


        43


        44       Q.   So you had a contract with the IGB for the IGB to


        45       deliver the wheat to all governates of Iraq?


        46       A.   No, we had a contract with the IGB to deliver to all


        47       governates to Iraq.
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         1


         2       Q.   Let me go back, Mr Stott.  I really don't want to get


         3       caught up in circularity.  I put to you, "Do you agree that


         4       you didn't have a contract with anybody to deliver the


         5       wheat to all governates of Iraq?" And you said "no,


         6       I disagree with that."  You were asked, "Who did you have a


         7       contract with to deliver the wheat to all governates of


         8       Iraq?" And you said "The IGB".  How did you deliver on your


         9       contract with the IGB to deliver the wheat to all


        10       governates of Iraq?


        11       A.   By paying Alia trucking company in Jordan to deliver


        12       the goods in Iraq.


        13


        14       Q.   But you never had a contract with Alia?


        15       A.   No.


        16


        17       Q.   Do you agree?


        18       A.   No - I agree, yes.


        19


        20       Q.   AWB never had a contract with Alia?


        21       A.   Well, it had - I think it had a contract, but it


        22       didn't have a trucking contract with Alia.


        23


        24       Q.   Let's not get sidetracked.  Leaving aside the


        25       protective agency agreement, it never had a contract with


        26       Alia which related to the trucking of wheat within Iraq,


        27       did it?


        28       A.   It didn't have a written contract with Alia.  It had


        29       an obligation to pay Alia for the trucking arrangements.


        30


        31       THE COMMISSIONER:   Q.   It didn't have an oral contract


        32       with Alia either, did it?


        33       A.   It had to pay Alia for the trucking arrangements.


        34


        35       Q.   Would you please answer my question.  You said it


        36       didn't have a written one?


        37       A.   No, it didn't have a written one.


        38


        39       Q.   Do you agree it didn't have an oral one as well?


        40       A.   I agree.


        41


        42       MR AGIUS:   Q.   So what arrangement did it have to acquit


        43       its obligation to the IGB to deliver wheat to all


        44       governates of Iraq?


        45       A.   To pay Alia for that service.


        46


        47       Q.   Not to pay the IGB?
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         1       A.   No.


         2


         3       Q.   Are you sure of that?


         4       A.   Absolutely.


         5


         6       Q.   Can we bring up, please, AWB.5009.0370.  It is


         7       exhibit 1009.  This is an email from you to Mr Hogan of


         8       18 October 2000, four days after your meeting with the


         9       minister in Iraq.  It contains a draft of a letter to the


        10       minister, apparently under your hand.  Can I just draw your


        11       attention to the last five-line paragraph in which you say


        12       this:


        13


        14            Your Excellency, we might be able to find a


        15            solution, if the IGB were prepared forgo


        16            some, or, all of the trucking costs ....


        17


        18       Doesn't that indicate that you were aware that the trucking


        19       fees that were being paid were being paid to the Iraqis?


        20       A.   No.


        21


        22       Q.   Well then, how else do you make sense of the statement


        23       that says "if the IGB were prepared to forgo some or all of


        24       the trucking costs" if the IGB was not receiving the


        25       trucking costs from AWB?


        26       A.   The IGB told us what the trucking costs would be.


        27       There is no view in my mind that the Iraqis were getting


        28       the benefit of the trucking costs.  If you recall, I said


        29       that this was one of the events that gave me actually


        30       comfort that they weren't getting the benefit of it.


        31


        32       Q.   I know what you said about that and I don't want to go


        33       over that again.  What I am asking you now is how can that


        34       paragraph be read in any other way than as an acceptance by


        35       you that the IGB were in receipt from AWB of the amount


        36       paid on account of trucking?


        37       A.   Well, it simply can be, Mr Agius.  Your interpretation


        38       that you are implying on that is completely wrong.


        39


        40       Q.   Can you tell us then how it is that it can be read in


        41       some other way?  Mr Stott, I will have to prepare


        42       submissions for the Commissioner, and I would like your


        43       evidence in relation to this.


        44       A.   Well, I have given you my best evidence on that,


        45       Mr Agius.


        46


        47       Q.   I am suggesting to you that there is only one way that
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         1       that paragraph can be read, and that is an acceptance by


         2       you that trucking fees were being paid to the IGB.  I just


         3       want your best evidence, so take as much time as you like


         4       to reflect upon that:  is there any other way in which that


         5       paragraph can be read?


         6       A.   I certainly don't read it that way, Mr Agius, but I


         7       can understand --


         8


         9       Q.   Which way do you read it?


        10       A.   As I explained to you, I did not read it that way.


        11       I did - I have no knowledge that they were getting benefit


        12       of the trucking fees.  I was concerned about that, and this


        13       is one of the events that I have talked to you about


        14       previously, or given you evidence about previously, which


        15       actually gave me comfort that there wasn't any benefit


        16       going to the Iraqis by the reaction from the Iraqis to this


        17       email.


        18


        19       Q.   Because they insisted that you continue to pay the


        20       trucking fee?


        21       A.   Yes, because they said there was no other way they can


        22       get the goods moved within the country unless they pay the


        23       trucking fee.  So that's what gave --


        24


        25       Q.   Doesn't that - sorry, I cut you off.  Go on.


        26       A.   So that's what gave me comfort.


        27


        28       Q.   Doesn't that in fact work the other way, Mr Stott?


        29       Doesn't that in fact reinforce what was your knowledge,


        30       that the IGB were in fact receiving the trucking fee?


        31       A.   No, it doesn't.


        32


        33       Q.   That they wouldn't reduce it?


        34       A.   No, it doesn't, Mr Agius.  I know you want it to work


        35       the other way, but it doesn't in my mind.


        36


        37       Q.   I don't want it to do anything, Mr Stott.  I am just


        38       here doing a statutory job trying to understand why we


        39       shouldn't read the words in this email exactly the way they


        40       read in terms of plain English?


        41       A.   I've given you my best evidence, Mr Agius.


        42


        43       Q.   In the course of an answer - and I apologise, I cut


        44       you off - you said:


        45


        46            I certainly don't read it that way,


        47            Mr Agius, but I can understand --
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         1


         2       Were you about to say you could understand why I read it


         3       that way?


         4       A.   I don't know.  You cut me off.  I can't remember.


         5


         6       Q.   You can't remember?


         7       A.   No, I can't remember what my train of thought was


         8       going to be.  You interrupted me.


         9


        10       MR LACAVA:   Perhaps my learned friend should take the


        11       witness back.  If he wants to press that question he should


        12       take it back and put it in full context.


        13


        14       MR AGIUS:   I am content to do that.


        15


        16       Q.   We do want your evidence on this, Mr Stott.  It is a


        17       very important point.  I asked you this:


        18


        19            I am suggesting to you that there is only


        20            one way that that paragraph can be read,


        21            and that is an acceptance by you that


        22            trucking fees were being paid to the IGB.


        23            I just want your best evidence, so take as


        24            much time as you like to reflect upon that:


        25            is there any other way in which that


        26            paragraph can be read?


        27


        28       And you said:


        29


        30            I certainly don't read it that way,


        31            Mr Agius, but I can understand --


        32


        33       What was the rest of your answer?


        34       A.   Probably that I can understand why you want to read it


        35       that way.


        36


        37       Q.   Why I want to read it that way?


        38       A.   Yes.


        39


        40       Q.   Can you understand that that is the way it reads, if


        41       one gives the meaning of the words their ordinary plain


        42       English meaning?


        43       A.   No, Mr Agius.


        44


        45       Q.   You don't see that?


        46       A.   No, I don't.


        47
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         1       THE COMMISSIONER:   Q.   Mr Stott, if the trucking fee was


         2       in truth going to Alia for trucking, how could IGB forgo


         3       some of that fee?


         4       A.   Commissioner, that is exactly why I crafted this


         5       particular telex, or this particular communication in that


         6       way.  Because if they came back and said to me that they


         7       were prepared to forgo the trucking fee, then I was going


         8       to have knowledge that they had some control of the


         9       trucking fee and that was the answer that I was sweating on


        10       when this came back, and they actually came back and said


        11       "No, we can't forgo the trucking fee because how else can


        12       we move the goods around the country?  So we have to pay


        13       the trucking fee".  That's what gave me comfort.  This was


        14       one of the events that gave me comfort that the Iraqis were


        15       actually not getting a financial benefit from the trucking


        16       arrangements.  So as I have provided in evidence


        17       previously, this was one of the major ones which I was very


        18       keen to get the answer on.


        19


        20       Q.   This was one of your so-called tests?


        21       A.   This was one of the events, one of the tests, yes.


        22


        23       MR AGIUS:   Q.   Why didn't you simply ask the minister


        24       when you were face to face with him in October four days


        25       before?


        26       A.   Ask the minister - I am sorry, Mr Agius.


        27


        28       Q.   Ask the minister a direct question; rather than set


        29       these tests, why didn't you simply ask the minister a


        30       direct question on 14 October, "Listen, are you receiving


        31       any of the trucking fee?  Are you getting any benefit out


        32       of this trucking fee?" Rather than devise these tests, why


        33       didn't you just put it to him directly?


        34       A.   With the benefit of hindsight, I should have done many


        35       things differently, Mr Agius, but I didn't think to ask the


        36       minister directly.


        37


        38       Q.   Perhaps that was a poor question.  What it encompasses


        39       is this concept:  four days later you were minded to apply


        40       a test as to whether or not the IGB was receiving any


        41       benefit from the trucking fee.  What was it that prompted


        42       you to apply that test four days later when you drafted


        43       this letter to the minister?


        44       A.   My concern that there might be some benefit going to


        45       the Iraqis.


        46


        47       Q.   And what gave rise to that concern?
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         1       A.   That maybe there was a comment at some stage about the


         2       Iraqis, or Zuhair Daoud, getting a benefit somewhere and


         3       maybe while I dismissed that, I was concerned that maybe


         4       this was somehow some mechanism that they were using to get


         5       a benefit themselves.


         6


         7       Q.   If they were using it to get a benefit for themselves,


         8       how would it be inconsistent with that for them to tell you


         9       that they would not reduce the trucking fee?


        10       A.   I am taking my time because I actually don't think


        11       that I understand the question, Mr Agius.


        12


        13       Q.   Let me put it to you again.


        14       A.   Thank you.


        15


        16       Q.   If they were using the trucking fee to get a benefit


        17       for themselves, how would it be inconsistent with that for


        18       them to tell you that they would not reduce the trucking


        19       fee?


        20       A.   Well, I guess in the context - that's probably right,


        21       in the context of sitting here in 2006, six years after the


        22       meeting or these events, it is a very fair question.  It


        23       didn't enter my head at that time.


        24


        25       Q.   You see, doesn't that mean that this test of yours was


        26       just a nonsense, Mr Stott?


        27       A.   No, Mr Agius, no.  No.  No.  No.


        28


        29       Q.   Mr Stott, you are a very intelligent man.  You have


        30       achieved quite a lot in your life.  Do you mean that it did


        31       not occur to you at the time that for them to say they


        32       would not reduce the trucking fee said nothing at all about


        33       whether or not they were getting a benefit out of it?


        34       A.   No.


        35


        36       Q.   Finally on this point, Mr Stott, if we could bring up


        37       exhibit 1003 - AWB.5001.0101.  This is an email from you of


        38       23 October 2000 to Messrs Goodacre, Geary, Lindberg and


        39       Robin Beaumont.  It is very short.  It simply says "Iraq


        40       Update for Board meeting".  There is an attachment to that


        41       email, which is now exhibit 1004, if we could bring up


        42       AWB.5001.0102.  There is a sub-heading "Discharge


        43       performance", and the first paragraph under that


        44       subheading, about two-thirds of the way down, reads as


        45       follows:


        46


        47            AWB is working with the Minister to improve
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         1            the discharge rate with a view to obtaining


         2            a guaranteed discharge rate of 3,000 tpd.


         3            The solution identified will need to be


         4            discussed with DFAT to ensure that it is


         5            acceptable to the UN.  Subject to it being


         6            acceptable it is expected that Iraq will


         7            then look to implement measures to reduce


         8            the amount of time vessels spend at


         9            discharge port.


        10


        11       What was the solution identified, Mr Stott?


        12       A.   I don't precisely recall, Mr Agius, but I imagine it


        13       was tightening up the contract terms and getting a


        14       guaranteed discharge rate of 3,000 tonnes a day in the


        15       contract.


        16


        17       Q.   Subject to it being "acceptable to the UN", what was


        18       there that the UN needed to approve of in relation to a


        19       guaranteed discharge rate of 3,000 tonnes a day?


        20       A.   A guaranteed discharge rate of 3,000 tonnes a day.


        21


        22       Q.   Why did that need the UN approval?


        23       A.   Because all contracts needed, and amendments to the


        24       contracts needed UN approval.


        25


        26       Q.   Weren't you there talking about the dispatch/demurrage


        27       arrangement that you had agreed to with the minister?


        28       A.   Absolutely not.


        29


        30       Q.   Was that not the solution which you then identified?


        31       A.   No.


        32


        33       THE COMMISSIONER:   Q.   A guaranteed discharge rate of


        34       3,000 tonnes a day is meaningless unless there is a penalty


        35       for non-compliance with the guarantee?


        36       A.   Guaranteed discharge rate of 3,000 tonnes a day.


        37       3,000 tonnes a day, I think, is quite meaningful.  If we


        38       got that in the contract, Commissioner, it would have been


        39       a fantastic step forward from the contract terms that


        40       applied.


        41


        42       Q.   Even if it wasn't achieved?


        43       A.   Well, obviously, if you have got a guarantee in there


        44       and when people are working to that guarantee, that level


        45       of performance, then that's a good outcome.


        46


        47       Q.   But if it is not - if the guaranteed performance is





            .30/8/06 (72)              7173     C E STOTT (Mr Agius)


                            Transcript produced by ComputerReporters


�















         1       not achieved, what happens?


         2       A.   Well, nothing happened because it wasn't possible to


         3       do anything.  They wouldn't agree to the 3,000 tonnes, so


         4       there was no changes to the contract, so this didn't go


         5       anywhere.


         6


         7       Q.   I understand that.  My concern is a slightly different


         8       one.  A guarantee is only useful if there is some penalty


         9       for breach.  What you are suggesting is that you have a


        10       contract which would have a guarantee with no penalty for


        11       breach.  What Mr Agius is suggesting is the breach is


        12       pretty clear, the penalty is demurrage and dispatch?


        13       A.   As well if you have a guarantee, I would accept that


        14       you'd have to have a demurrage/dispatch arrangement in


        15       place, if it was - but it wasn't UN approved.


        16


        17       Q.   You having been told the United Nations would not


        18       approve demurrage/dispatch?


        19       A.   That's right.


        20


        21       MR AGIUS:   Q.   You write here:


        22


        23            The solution identified will need to be


        24            discussed with DFAT to ensure that it is


        25            acceptable to the UN.


        26


        27       And you say that the solution was an agreement to a


        28       discharge rate of 3,000 tonnes a day.  You never wrote to


        29       DFAT or discussed with DFAT the amendment of the contract


        30       to include a term of 3,000 tonnes a day, did you?


        31       A.   No, I'm not sure that's right.


        32


        33       Q.   Did you?


        34       A.   I don't recall if I did, but you have asserted that I


        35       didn't and I'm not sure --


        36


        37       Q.   Yes.  Well, let me tell you that there is no evidence


        38       that the inquiry has that you did.  I am asking you did


        39       you?


        40       A.   I don't recall.  This obviously contemplates it.


        41       Whether I did it or someone else did it, I don't recall.


        42


        43       Q.   You see, what I am suggesting to you is when you wrote


        44       this in October 2000, what you had in mind was you would


        45       get the Iraqis to agree on a discharge rate per day and


        46       then would you run a dispatch/demurrage account and pay it


        47       through the inland transport fee.  That's what I suggest
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         1       you had in mind as a result of your discussions with the


         2       Iraqis in October 2000.  What do you say to that?


         3       A.   I think that is complete and utter nonsense.


         4


         5       Q.   I suggest to you that your letter to DFAT at the end


         6       of October 2000 was a step along that path.  What do you


         7       say to that?


         8       A.   Nonsense.


         9


        10       Q.   I suggest to you that what you were really trying to


        11       do in writing to DFAT and in your discussions with the


        12       minister was to solve the biggest problem that AWB faced


        13       with its trade with Iraq, and that was to solve the


        14       demurrage/dispatch problem, so that you could commercially


        15       deal with Iraq for delays in discharging ships?


        16       A.   No, I was certainly very keen to solve the


        17       demurrage/dispatch problem.  I absolutely agree with that


        18       comment, Mr Agius, but, no, there was no commercial


        19       arrangements, or even contemplated, outside UN-approved


        20       arrangements or DFAT-approved arrangements.


        21


        22       Q.   You see, I suggest to you that when you wrote to the


        23       minister, "Maybe you could forgo the trucking cost", what


        24       you were really hinting at was using the trucking cost as


        25       part of your demurrage/dispatch plan, that demurrage and


        26       dispatch could be dealt with through the trucking fee?


        27       A.   I think that's ridiculous.


        28


        29       Q.   I suggest to you that it was no part of any test on


        30       your part as to whether or not the money was going to the


        31       Iraqis, but it may well have been a test on your part to


        32       see whether or not the demurrage/dispatch could be dealt


        33       with through the inland trucking fee.  What do you say to


        34       that?


        35       A.   No, I think that's just wrong, completely wrong.


        36


        37       Q.   On another matter entirely, at some stage you signed a


        38       document which you understood to be a statement of facts


        39       underlining the Tigris transaction.  Do you remember


        40       signing off on such a document?  I don't want to know the


        41       contents of the document.  I just want to draw your


        42       attention to the fact that you signed off on such a


        43       document and ask you whether you can recall it?


        44       A.   I recall signing a chronology.


        45


        46       Q.   And you understand that is a document over which there


        47       is a claim for legal professional privilege?
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         1       A.   Yes.


         2


         3       Q.   Is that a document that you signed in


         4       between September and November of 2004?


         5       A.   It may have been, Mr Agius.  I don't recall.


         6


         7       Q.   In about the last quarter of 2004?


         8       A.   It may have been.  I don't recall when I signed it.


         9


        10       Q.   At that time - and I am not trying to find out what


        11       was in the statement of facts, but I want to know what was


        12       in your mind at that time about the facts, so far as you


        13       knew them to be - were you aware that AWB had entered into


        14       contracts with the IGB whereby the contract price reflected


        15       a margin to cover the Tigris debt?


        16       A.   I think I have to - in responding to that question, I


        17       have to talk about the content of the chronology.


        18


        19       THE COMMISSIONER:   Q.   No, you don't.


        20


        21       MR AGIUS:   Q.   I don't want to know what was in the


        22       chronology.


        23


        24       THE COMMISSIONER:   Q.   The chronology is just a listing


        25       of events.  You are being asked about the actual events and


        26       your knowledge of actual events, not about any chronology


        27       you may have signed?


        28       A.   But the way the question is being put to me is at the


        29       time of signing the chronology, was I aware of those


        30       events - as to what was documented in the chronology.


        31       Obviously having read the chronology, there were parts of


        32       the chronology that I was aware of and there were parts


        33       that I was not aware of until I had read the chronology.


        34


        35       MR AGIUS:   Q.   And that's why I don't want you to tell us


        36       what was in the document.  You see, the document may or may


        37       not have reflected some or all, or indeed none, of what you


        38       knew.  I don't want to know what was in the document.  If


        39       the Federal Court gives us the document, then we will know


        40       what was in the document.  What I want to know is what you


        41       understood to be the underlying facts in the last quarter


        42       of 2004?


        43       A.   When I read the chronology, the chronology advised --


        44


        45       Q.   I don't want to know what you learnt from the


        46       chronology.  I want to know, prior to you seeing the


        47       chronology, but at the time that you came to sign it - that
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         1       is, at about that time - what was your knowledge?  Did you


         2       know that AWB had entered contracts with the IGB where the


         3       price for wheat had included a margin to cover the Tigris


         4       debt?


         5       A.   I'm not sure when I became aware of that, whether it


         6       was in the chronology, Mr Agius, or prior to the


         7       chronology.  I'm not sure when that was.


         8


         9       Q.   The objective evidence establishes beyond any doubt -


        10       and I don't think this is denied by AWB - that when those


        11       contracts were agreed, they included a margin to cover the


        12       Tigris debt.  That was in December of 2002.  Were you aware


        13       of that in December of 2002?


        14       A.   I don't believe I was aware of that in December 2002.


        15


        16       Q.   Did you become aware of it during 2003?


        17       A.   I can't recall when I became aware of that event.


        18


        19       Q.   You can't say whether it was in 2003, 2004 or later?


        20       A.   It's - the chronology --


        21


        22       MR JUDD:   No, don't.  If the witness's answer is going to


        23       tend to disclose the content of a document before the


        24       court, then if the question can be formulated in a


        25       different way, I would be much obliged, but he shouldn't


        26       answer if that is the effect of it.


        27


        28       MR AGIUS:   Q.   I am trying to make it as plain as I can


        29       to you, Mr Stott, that we don't want to know the content of


        30       the document from you; we want to know the content of your


        31       mind, what you thought, what you believed to be the case.


        32       A.   I can't recall.


        33


        34       Q.   I would have thought you would remember when it was


        35       that you learnt that the contracts had been inflated to


        36       include an amount to cover the Tigris debt.


        37       A.   I wasn't responsible for the international sales and


        38       marketing.  I was involved in mergers and acquisitions,


        39       business development, the strategy for the entire group.


        40       I had left the international sales and marketing team in


        41       2001, so I just don't recall when I became aware of that,


        42       whether it was in 2003 or 2004.  Certainly by the end of


        43       2004, around the time when I signed the chronology, I was


        44       aware of it.


        45


        46       THE COMMISSIONER:   Q.   Mr Stott, don't answer this in


        47       case Mr Judd wishes to object:  do I understand from your
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         1       evidence that you signed this document not knowing whether


         2       some aspects of it were correct or not?


         3       A.   Yes.


         4


         5       MR AGIUS:   Q.   Why would you do that, Mr Stott?  Why


         6       would you sign --


         7       A.   I was only asked to sign that part of the document


         8       that I had knowledge of.  I was not required to attest to


         9       all the aspects of the chronology.  That was for others who


        10       signed the chronology to attest to.  So I didn't know -


        11       have the knowledge of all aspects of that chronology.


        12


        13       Q.   Did you initial portions that you had knowledge of?


        14       A.   I wanted to initial the portions that I had knowledge


        15       of.  I was told that I wasn't able to do that because this


        16       is not a big issue, this was a chronology of the events, it


        17       was prepared by the lawyers, it was an internal or a legal


        18       document that would be privileged and it was for - prepared


        19       for legal purposes.  So I was - it was explained to me that


        20       I wasn't able to initial the paragraphs, and that's exactly


        21       what I wanted to do - was to sign off on those paragraphs


        22       I was comfortable with.  Because I had no knowledge of


        23       several aspects of that chronology in that document.  It


        24       was all news - several of those things were news to me on


        25       the day that I read that chronology.


        26


        27       Q.   And a reader of that document would not know which


        28       part of it you agreed with and which part of it you didn't?


        29       A.   No.


        30


        31       Q.   You agree with me?


        32       A.   Yes, which concerned me.


        33


        34       THE COMMISSIONER:   Q.   Again, don't answer this in case


        35       there is an objection:  who was it who told you that you


        36       could not indicate those portions of which you were aware


        37       and those portions of which you were not?


        38       A.   The legal counsel who were preparing the document said


        39       I didn't need to do that.


        40


        41       Q.   Who was that?


        42       A.   In that instance it was Jim Cooper that came around


        43       and brought the document around for us to sign, but it


        44       was --


        45


        46       MR AGIUS:   Q.   Did you ever prepare a separate memo or a


        47       separate note indicating the fact that you did not agree
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         1       with all of the contents of that document or that you were


         2       not aware of some of the contents of the document?


         3       A.   I wasn't in a position not to agree with it.  I just


         4       wasn't aware of many of the things that were in the


         5       chronology until I read the chronology.  No, I did not --


         6


         7       Q.   You never signed a note to that effect?


         8       A.   No.


         9


        10       Q.   Or recorded for your own purposes --


        11       A.   No.


        12


        13       Q.   -- those portions of which you were not previously


        14       aware?


        15       A.   No.  I wasn't allowed to take a copy of the


        16       chronology.  I wasn't allowed to take a copy of the legal


        17       advice that was attached to it.  I wasn't allowed to read


        18       the legal advice that was attached to it in fear that it


        19       would breach privilege.  It was quite an extensive


        20       document.  I was only allowed to read the chronology.


        21


        22       MR AGIUS:   That's the further examination of Mr Stott,


        23       Mr Commissioner.


        24


        25       THE COMMISSIONER:   Mr Kennan, do you wish to ask any


        26       questions?


        27


        28       MR KENNAN:   I do.


        29


        30       THE COMMISSIONER:   I will take a short adjournment.


        31       Mr Lacava, I would normally ask you if you want to go first


        32       and then again --


        33


        34       MR LACAVA:   I have no questions.


        35


        36       THE COMMISSIONER:   You have no questions?


        37


        38       MR LACAVA:   No.


        39


        40       THE COMMISSIONER:   Very well.  All right, I will take a


        41       brief adjournment.


        42


        43       SHORT ADJOURNMENT


        44


        45


        46


        47
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         1       <EXAMINATION BY MR KENNAN:


         2


         3       MR KENNAN:   Q.   Mr Stott, I just want to understand


         4       firstly what your evidence is in relation to what was said


         5       at the meeting with the minister in Iraq in 2000 about the


         6       discharge problems.  Do you say there was some discussion


         7       about speeding up discharge?


         8       A.   Yes.


         9


        10       Q.   Do you say that there were some discussions about


        11       dispatch/demurrage arrangements?


        12       A.   Yes.


        13


        14       Q.   You say there was no agreement reached about that?


        15       A.   Yes - there was no agreement reached.


        16


        17       Q.   You had been concerned about the discharge issue


        18       before you went to Iraq in October; is that correct?


        19       A.   Yes.


        20


        21       Q.   And indeed you had had in mind before you went in


        22       October that a solution would be to change the contract to


        23       a guaranteed discharge rate?


        24       A.   Yes, if it was approved.


        25


        26       Q.   And with Iraq being obliged to pay demurrage and earn


        27       dispatch?


        28       A.   No.


        29


        30       Q.   Could AWB.0141.0540 be brought up, please.   Mr Stott,


        31       would you just take your time and read that, please.  Have


        32       you had an opportunity to read that, Mr Stott?


        33       A.   Yes.


        34


        35       Q.   Does that appear to be an email from you to


        36       Mr Snowball and Mr Hogan and others?


        37       A.   Yes.


        38


        39       Q.   Of 31 July?  2000?


        40       A.   Yes.


        41


        42       MR AGIUS:   That's exhibit 147.


        43


        44       MR KENNAN:   Q.   Do you see there in the second bullet


        45       point you refer to the discharge issue?  Do you see that?


        46       A.   Yes.


        47
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         1       Q.   I think in the fourth line of the second bullet point


         2       you say:


         3


         4            Solution, change contract to guaranteed


         5            discharge rate with Iraq being obliged to


         6            pay Dem and earn dispatch.


         7


         8       Do you see that?


         9       A.   Yes.


        10


        11       Q.   Do you remember writing that?


        12       A.   I don't remember writing it, but I see it, yes.


        13


        14       Q.   So it must have been in your mind at that time, as at


        15       the date of that email, at least, that it was desirable


        16       from the AWB's viewpoint to have a guaranteed discharge


        17       rate --


        18       A.   Yes.


        19


        20       Q.   -- with the penalty of Iraq being able to, if you


        21       like, earn a credit of some sort if it was dispatched


        22       quickly, or pay demurrage?


        23       A.   Yes.


        24


        25       Q.   If it was slow; is that right?


        26       A.   Yes.


        27


        28       Q.   You say then, after that sentence, in the last


        29       sentence in the second bullet point:


        30


        31            AWB to keep the dem/dispatch account for


        32            Iraq and settle with owners on behalf of


        33            Iraq, surplus funds if and when available


        34            to be refunded to Iraq.


        35


        36       Do you see that?


        37       A.   Yes.


        38


        39       Q.   Well, did you have in mind in writing that that the


        40       demurrage/dispatch account would be kept in Australia by


        41       the AWB?


        42       A.   No, I had in mind to find a solution that was


        43       acceptable to the UN.


        44


        45       Q.   Well, what did you mean by saying "AWB to keep


        46       dem/dispatch account for Iraq"?


        47       A.   If we found a solution that was acceptable to the UN,
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         1       then that was a possibility.


         2


         3       Q.   In effect, are you saying in your evidence now that


         4       you were thinking of proposing what you put here to the UN?


         5       A.   On 31 July, yes, and to DFAT.


         6


         7       Q.   And that what you had in mind to propose was the AWB


         8       to keep the dem/dispatch account for Iraq?


         9       A.   That record of demurrage/dispatch, yes.


        10


        11       Q.   And surplus funds if and when available to be refunded


        12       to Iraq?


        13       A.   Yes.


        14


        15       Q.   So you were contemplating that there would be payments


        16       made to Iraq?


        17       A.   I was contemplating if it was UN approved, yes, this


        18       was one possibility.


        19


        20       Q.   So was it not logical, then, that there be discussions


        21       when you and Mr Hogan met with the minister in October over


        22       such an arrangement?


        23       A.   Well, we discussed what was in place in my statement


        24       around the demurrage/dispatch mechanism that operated in


        25       the early 90s, so we did discuss it, yes.


        26


        27       Q.   Was there then a discussion with the minister that


        28       there would be payment to the shipping or transport


        29       companies, that it would be operated in that way?


        30       A.   No.


        31


        32       Q.   You say, do you, that the issue was just left in the


        33       air?


        34       A.   No.  The minister said that that wasn't acceptable,


        35       that the old arrangements were not acceptable under the


        36       Oil-for-Food Program.


        37


        38       Q.   You still wanted, didn't you, at that time, to find a


        39       solution to the discharge problem?


        40       A.   Yes.


        41


        42       Q.   And you were interested in pursuing a solution that


        43       included some sort of penalty or some sort of incentive to


        44       Iraq for bad or good performance?


        45       A.   I was interested in including tightened contract terms


        46       with the Iraqis that were to be UN approved.


        47
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         1       Q.   And that interest on your part continued when you


         2       returned to Australia, didn't it?


         3       A.   To find a solution to the discharge problems at Iraq,


         4       yes.


         5


         6       Q.   I think in a document that you were shown during


         7       Mr Agius' examination of you, in a document headed "Iraq


         8       Update October 2000", you said:


         9


        10            AWB  is working with the Minister to


        11            improve the discharge rate with a view to


        12            obtaining a guaranteed discharge of 3,000


        13            tpd.


        14


        15       Is that correct?


        16       A.   Yes.


        17


        18       Q.   And you went on to say that the solution identified


        19       would need to be discussed with DFAT to ensure that it was


        20       acceptable to the UN; is that correct?


        21       A.   Yes.


        22


        23       Q.   So at that time - that's when you were back in


        24       Australia - you were still looking for a guaranteed


        25       discharge rate that was acceptable to the AWB; is that


        26       correct?


        27       A.   Yes.


        28


        29       Q.   And that you recognised, did you not, that there would


        30       need to be some sort of incentive or penalty to guarantee


        31       it?


        32       A.   No.


        33


        34       Q.   Well, Mr Stott, how else were you going to get a


        35       guaranteed discharge rate unless you had some sort of


        36       agreement or mechanism for penalty or reward?


        37       A.   No, if you have got a contractual arrangement with a


        38       guaranteed discharge rate, then they have to try to meet


        39       that.


        40


        41       Q.   Yes.  And what do you mean by that then, in terms of


        42       what happens if the discharge rate isn't effected at the


        43       other end?


        44       A.   Well, the Iraqis then haven't obviously honoured their


        45       contract, if we have got a guaranteed discharge rate in


        46       there.


        47
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         1       Q.   And what is the penalty?


         2       A.   There is no penalty.  There was no discharge,


         3       guaranteed discharge rate put in place.


         4


         5       Q.   Mr Stott, isn't it the case that you were aware at


         6       that time that there had been discussions in Iraq with the


         7       minister about using the transport fee as a mechanism for


         8       this?


         9       A.   Absolutely not.


        10


        11       Q.   And you then wrote, didn't you, to DFAT in late


        12       October or early November and you raised the issue of the


        13       trucking fee?  Didn't you?


        14       A.   I raised the issue of incentivising Alia to get more


        15       trucks down to Umm Qasr.


        16


        17       Q.   Yes.  And I think that you said in your evidence on a


        18       previous occasion that you were interested in some sort of


        19       incentive arrangement?


        20       A.   Yes.


        21


        22       Q.   And that incentive was to be paid through, in some


        23       way, the use of the trucking fee?


        24       A.   No.


        25


        26       Q.   One of the issues that you saw was the lack of trucks;


        27       is that correct?


        28       A.   Yes.


        29


        30       Q.   And you saw the way to get more trucks was to come to


        31       some arrangement to effectively pay for more trucks?


        32       A.   To incentivise Alia to get more trucks into Iraq.


        33


        34       Q.   Well, how do you incentivise Alia without offering


        35       them more money?


        36       A.   We didn't enter into any discussions with Alia and we


        37       didn't have any proposals detailed, so we didn't move to


        38       that point as to what structure that transaction might look


        39       like if we got approval.


        40


        41       Q.   But in terms of preparing a letter to go to DFAT, and


        42       in fact sending a letter to DFAT, you had the question of


        43       incentive in your mind; is that right?


        44       A.   Yes.


        45


        46       Q.   And it was an incentive that related to the trucking


        47       companies?
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         1       A.   Yes.


         2


         3       Q.   You must have had in your mind at that time that that


         4       incentive would or might require some adjustment in the


         5       amount of the trucking fee?


         6       A.   No, absolutely not.


         7


         8       Q.   Well, how else did you contemplate that an incentive


         9       arrangement might be concluded?


        10       A.   We didn't enter into a discussion.  We didn't have -


        11       we didn't contemplate what structure that arrangement might


        12       look like, but I can assure you it never - I never


        13       contemplated adjusting the trucking fee.


        14


        15       Q.   I'm not suggesting that you concluded an arrangement


        16       and I'm not suggesting anything came out of these letters


        17       to DFAT.  What I am asking you about is when you were


        18       talking at that time, at the time you sent the letters to


        19       DFAT, of an incentive to try to get more trucks there, what


        20       was it that you had in mind?


        21       A.   I think the letter speaks for itself.


        22


        23       Q.   Well, is it your evidence that whilst you refer to an


        24       incentive, you can't be any more specific to the Commission


        25       as to what that incentive might be or might have been?


        26


        27       MR LACAVA:   I object to the question.  Is my learned


        28       friend putting that the letter refers to an incentive, or


        29       is he referring to the evidence of the witness?  The letter


        30       doesn't use the word "incentive".  Perhaps the letter


        31       should be shown to the witness.


        32


        33       MR KENNAN:   I am happy to rephrase the question,


        34       Mr Commissioner.


        35


        36       Q.   At the time you sent the letter, you had the notion of


        37       an incentive in mind to try to get more trucks; is that


        38       correct?


        39       A.   Yes.


        40


        41       Q.   What I am asking you is, understanding that no


        42       arrangement was in fact concluded at that time,


        43       nevertheless, what did you have in mind by way of an


        44       incentive arrangement?


        45       A.   I didn't have anything in mind.


        46


        47       Q.   You just had an incentive?
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         1       A.   Yes, somehow we would incentivise them to get more


         2       trucks down to Umm Qasr.


         3


         4       THE COMMISSIONER:   Q.   It would necessarily involve the


         5       payment of money, wouldn't it?


         6       A.   Yes.


         7


         8       Q.   To the trucking companies?


         9       A.   Yes.


        10


        11       MR KENNAN:   Q.   So you must have contemplated there, when


        12       you thought about an incentive and you had an incentive in


        13       mind, that it might relate to the amount of the transport


        14       fee?


        15       A.   No.


        16


        17       MR KENNAN:   I have no further questions.


        18


        19       THE COMMISSIONER:   Mr Judd?


        20


        21       MR JUDD:   No.


        22


        23       THE COMMISSIONER:   Mr Lacava?


        24


        25       MR LACAVA:   No questions, sir.


        26


        27       THE COMMISSIONER:   Mr Agius?


        28


        29       MR AGIUS:   I have just one matter.


        30


        31       <EXAMINATION BY MR AGIUS:


        32


        33       MR AGIUS:   Q.   Mr Stott, you may recall that I asked you


        34       whether or not, as at the last quarter of 2004, you were


        35       aware that the contracts for the sale of wheat had included


        36       in them a price which had been inflated to include a margin


        37       to cover the Tigris debt and you couldn't recall when you


        38       had acquired that knowledge.  Those instructing me have


        39       located exhibit 283, and I would just show it to you for


        40       completeness and in fairness to you.  Could we bring up


        41       AWB.0129.0283.  That's an email to you from Mr Whitwell.


        42       It is copied to you on 7 May 2003.  It forwards an email


        43       from Mr Davidson Kelly of the same date, which rather


        44       suggests the proposition that I put to you.  Having read


        45       that email, Mr Stott, can you say now that it is likely


        46       that you were aware that the contract price had been


        47       inflated to cover a margin for the Tigris debt?
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         1       A.   No.


         2


         3       Q.   Isn't that the import of the email from Mr Davidson


         4       Kelly to Mr Whitwell?


         5       A.   It appears to be, yes.


         6


         7       Q.   Isn't that the import you would have drawn from this


         8       email if you had read it in May of 2003?


         9       A.   Yes.


        10


        11       Q.   Can you recall whether or not you did read it?


        12       A.   No.


        13


        14       MR AGIUS:   Thank you.  I have nothing further for


        15       Mr Stott, Mr Commissioner.


        16


        17       THE COMMISSIONER:   Could you bring up, please - this is


        18       part of a confidential exhibit, and subject to a


        19       non-publication order - document AWB.0061.0261.


        20


        21       Q.   Mr Stott, this is just an example of a short-form


        22       contract dated 2 November 2000, which is about the time of


        23       which we have been speaking, but my understanding is that


        24       it reflects a common term in all AWB short-form contracts.


        25       It says under "Shipment":


        26


        27            The cargo will be discharged Free into


        28            Truck to all silos within all Governates of


        29            Iraq at the average rate of 3,000 metric


        30            tonnes per weather working day of


        31            24 consecutive hours.


        32


        33       How would the introduction of a guaranteed rate in the same


        34       terms as that contract provision improve the situation


        35       without demurrage and dispatch?


        36       A.   Well, there's no demurrage/dispatch linked to this


        37       contract, Commissioner.


        38


        39       Q.   Quite.  That's the point of my question.  You have


        40       said it would be a great advance to get a guaranteed rate


        41       of discharge?


        42       A.   Yes.


        43


        44       Q.   Without demurrage and dispatch, it wouldn't make the


        45       slightest difference whether the rate was guaranteed or


        46       whether it remained in the terms in this contract, would


        47       it?
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         1       A.   Sorry, I don't follow that question, Commissioner.


         2


         3       Q.   You have a contractual provision which requires an


         4       average rate of discharge, in general terms, of 3,000


         5       tonnes per weather working day?


         6       A.   Yes.


         7


         8       Q.   You were seeking to achieve a guaranteed rate of


         9       discharge of 3,000 tonnes per weather working day?


        10       A.   Yes.


        11


        12       Q.   Those two positions, on the face of it, would seem to


        13       be exactly the same, unless the guarantee or the contract


        14       was supported by a demurrage/dispatch arrangement?


        15       A.   Yes.


        16


        17       Q.   But you have said that you thought it would be a great


        18       advance to have included in the contract a guaranteed rate


        19       of 3,000 tonnes per day?


        20       A.   Yes.


        21


        22       Q.   You have a provision in the contract for 3,000 tonnes


        23       per day, so the question is:  How would AWB be advantaged


        24       by simply including such a guaranteed rate as distinct from


        25       a contractual rate without there being demurrage and


        26       dispatch?


        27       A.   Well, there wasn't any demurrage/dispatch, so that


        28       term is just a desire.  It is - it has no bearing


        29       whatsoever.


        30


        31       Q.   And if there had been introduced a guarantee without


        32       demurrage and dispatch, it would still remain just a


        33       desire?


        34       A.   Correct.


        35


        36       THE COMMISSIONER:   Is there anything arising from that?


        37


        38       MR KENNAN:   No, thank you, Commissioner.


        39


        40       THE COMMISSIONER:   Yes, thank you, Mr Stott.  I hope you


        41       won't be required to come back here again, but I can't


        42       formally release you because we are awaiting further


        43       documents.  Thank you.


        44


        45       <THE WITNESS WITHDREW


        46


        47       MR AGIUS:   Q.   I recall Mr Hogan.
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         1


         2       <DOMINIC JOHN HOGAN, on former oath:            [12.15pm]


         3


         4       <EXAMINATION BY MR AGIUS:


         5


         6       MR AGIUS:   Q.   Mr Hogan, for the record your name is


         7       Dominic Hogan?


         8       A.   Yes, Dominic John Hogan.


         9


        10       Q.   You have seen a copy of the statement of Mr Stott of


        11       29 August 2006?


        12       A.   Yes, I have.


        13


        14       Q.   Having seen that statement, what do you say about the


        15       suggestion that no agreement was reached during the October


        16       trip to Iraq concerning any arrangement to operate a


        17       demurrage/dispatch account?


        18       A.   We didn't have an official agreement as such that was


        19       anything was written down with the minister or the Grain


        20       Board.  We had, as per my notes that I have described, the


        21       minister said yes to an account.  It was raised three


        22       times.  It was raised the first time with the Grain Board


        23       of Iraq in the morning and it was linked to Oracle and


        24       technical training for a dispatch/demurrage offset account.


        25       It was then referred later to the minister.  The minister


        26       said yes to a dispatch/demurrage account in Australia.


        27


        28            Later, the third meeting later that afternoon, early


        29       in the evening or whatever, the Grain Board said that they


        30       wanted the dispatch paid back through the shipping


        31       companies, and that changed it from having some type of


        32       undertaking from the minister to just - it changed what we


        33       were initially trying to implement with this technical


        34       offset account, so we didn't have an official agreement.


        35       I think that's why we recorded in the trip report that we


        36       were working with the minister.  They had given us a "yes"


        37       on it, but then they changed some of the mechanics on it.


        38


        39       Q.   If we could bring up exhibit 156, AWB.0185.0308, these


        40       are your notes?


        41       A.   Correct.


        42


        43       Q.   When did you make them?


        44       A.   These ones here look to me as though I'm making them


        45       during the meeting.  I have had a look at the sequence of


        46       the actual diary notes as they have been provided to me,


        47       because they are not dated, and this one comes - I have
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         1       diary notes prior to this that show I have had discussions


         2       with some other issues with the Grain Board; then I have on


         3       the 14th of the 10th discussions with the minister; and


         4       then this is final discussions again with the Grain Board


         5       of Iraq.  I am transcribing either during the meeting, just


         6       jotting it down and summarising.


         7


         8       Q.   I don't understand that answer.  You say "I am


         9       transcribing either during the meeting, just jotting it


        10       down and summarising", what does the "either" refer to?


        11       What are the alternatives?


        12       A.   Well, there are some notes behind that as well that


        13       I may have jotted down other issues.  I think these ones


        14       I've taken down while they're talking, as Yousif and that


        15       are talking.  But number 2, from my point of view, might


        16       be, you know, it's - we might have said, "Why can't they


        17       cancel contract with Argie".  That may have been raised


        18       without it being said in the meeting.  That's why I am


        19       writing down, "Why can't they cancel contract?", and it is


        20       an issue then to raise during our discussions.  The next


        21       part seems to follow that I have just written down as we


        22       have discussed things.


        23


        24       Q.   Let me see if I understand that.  Do you see the


        25       portion of the notes that say:


        26


        27            (Dispatch/Demurrage)


        28            - wants dispatch paid to shipping company


        29            in Jordan?


        30


        31       A.   Yes.


        32


        33       Q.   And the notes under that, when did you make those?


        34       A.   I think that's from during the meeting.


        35


        36       Q.   Are you saying that the numbered notes above that,


        37       numbered 1 to 3, may have been notes that you made of


        38       topics to raise during the meeting?


        39       A.   Points to raise.


        40


        41       Q.   Notes under the heading "(Dispatch/Demurrage) were


        42       notes made during the meeting?


        43       A.   As the meeting progressed, that's what I'm saying,


        44       yes, because behind that document was a reference with


        45       cancelling the Russian contracts and some other issues that


        46       came up in the meeting.  So I've got points 1, 2 and 3 that


        47       may not have been resolved in the first meeting, and then
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         1       the meeting started and then I have started taking notes.


         2


         3       Q.   Was Mr Stott present during that meeting - that is,


         4       the meeting to which the notes:


         5


         6            (Dispatch/Demurrage)


         7            - wants dispatch paid to shipping company


         8            in Jordan?


         9


        10       A.   Yes, he was present.  We were present at three


        11       meetings.  There was the meeting with the Grain Board of


        12       Iraq in the morning, there was the meeting with the


        13       minister, there was a meeting at lunch, the luncheon, and


        14       then there was a meeting again later in the afternoon or


        15       earlier in the evening and we were together at all


        16       meetings.


        17


        18       Q.   These are notes under the heading


        19       "(Dispatch/Demurrage)" that were made in the afternoon?


        20       A.   Yes, following the meeting with the minister, because


        21       the minister had already said yes, and then they have come


        22       back and Yousif has relayed a message back from the


        23       minister, really, just - that's what I'm saying - saying


        24       "wants", and "wants" is not Yousif wants it, it is the


        25       minister wants it.


        26


        27       Q.   So do I take it, then, that you dispute any suggestion


        28       that the notes "(Dispatch/Demurrage) - wants dispatch paid


        29       to shipping company in Jordan" are notes made of any


        30       private conversation between you and any Iraqi over lunch?


        31       A.   No, I had no private conversations.  I wouldn't even


        32       know if I brought a notebook to lunch, to be honest.


        33


        34       MR AGIUS:   Thank you.  I understand Mr Lacava wishes to


        35       cross-examine Mr Hogan.


        36


        37       THE COMMISSIONER:   Mr Kennan, do you wish to ask anything?


        38


        39       MR KENNAN:   No, I don't, thank you.


        40


        41       THE COMMISSIONER:   Mr Lacava?


        42


        43       MR LACAVA:   Thank you.


        44


        45


        46


        47





            .30/8/06 (72)              7191     D J HOGAN (Mr Agius)


                            Transcript produced by ComputerReporters


�















         1       <EXAMINATION BY MR LACAVA:


         2


         3       MR LACAVA:   Q.   Mr Hogan, your recollection of these


         4       events that occurred in Baghdad on 14 October of 2000 is


         5       reliant, is it not, almost entirely upon what it was that


         6       you wrote down in your notes?


         7       A.   Well, that's - that gives me a guidance to recalling


         8       what happened, but I remember other things that happened on


         9       that trip that aren't in my diary.


        10


        11       Q.   I am not asking you about the trip, I am asking you


        12       about 14 October.  Do you understand?


        13       A.   (Witness nods).


        14


        15       Q.   The day that you met the minister for trade with Iraq


        16       and with representatives of the IGB, in particular


        17       Mr Yousif.


        18       A.   (Witness nods).


        19


        20       Q.   What I am suggesting to you is - and I am not being


        21       critical of you - your recollection is dependent, isn't it,


        22       almost entirely upon the jottings that you made in your


        23       notebook on that day?


        24       A.   The points of discussion - my diary has helped me


        25       recollect the discussions, yes.


        26


        27       Q.   Yes?


        28       A.   Yes.


        29


        30       Q.   And without your diary, you would have a great deal of


        31       difficulty remembering what was said and who said it;


        32       correct?


        33       A.   I would agree, without - when the Commission first


        34       approached me, I didn't even remember the DFAT letter,


        35       Mr Lacava, so without notes and documents, my memory's


        36       not --


        37


        38       Q.   When was it that you were asked first asked to recall


        39       for the purposes of giving evidence before this inquiry,


        40       the events that occurred on 14 October 2000?


        41       A.   I think I raised it in my evidence on 6 February,


        42       where I said there was a link in regards to these - to


        43       these notes, maybe, in regards to the link between the


        44       paying of the Jordanian companies and the


        45       dispatch/demurrage account, on 6 February.


        46


        47       Q.   When you gave evidence before this inquiry on
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         1       6 February and 30 March, you did not link the payment of


         2       the net balance, if you like, of the so-called


         3       dispatch/demurrage account to the payment of trucking fees,


         4       did you?


         5       A.   I think in my evidence on 6 February - and if I could


         6       see it - but I think I did mention it was a link to a


         7       dispatch/demurrage account payable back.  I may not have


         8       said inland transport fee, Mr Lacava.  I --


         9


        10       Q.   You didn't, did you?


        11       A.   Well, I can't tell you without seeing - you are asking


        12       me something from six months ago, what I said then.


        13


        14       Q.   All right.  Well, can we bring up page 2043 of the


        15       transcript, please.  That is your evidence of 6 February.


        16       Is that what you wish to see?


        17       A.   I think I can find that.


        18


        19       Q.   We will have it brought up on the screen for you,


        20       Mr Hogan.  Can we bring up page 2043 of the transcript?


        21


        22       THE COMMISSIONER:   Mr Lacava, do we really need to go into


        23       this?  I understand what you are trying to put, and I think


        24       you can put it in your submissions.  I will have to do the


        25       best I can with the evidence before me, with all its


        26       faults.  There are two competing positions here:  One says


        27       it is a reflection assisted by documents; another has a


        28       slightly different position.  I understand those two


        29       positions.  I understand you will want to say that this is


        30       something that has been, as it were, conjured up recently.


        31


        32       MR LACAVA:   Yes.  Well, I don't want it to be said that


        33       I didn't put it.  That's what --


        34


        35       THE COMMISSIONER:   There is no Browne v Dunn here.


        36


        37       MR LACAVA:   Well, I know it has been mentioned a number of


        38       times, but in fairness to the witness, and I will be


        39       critical of him in submissions, I thought I should put it.


        40       I will try and do it a lot quicker, if I can.


        41


        42       Q.   Mr Hogan, if you could just stop reading that for a


        43       moment and listen to my question, I suggest to you that


        44       when you gave evidence before this Commission on 6 February


        45       and 30 March of this year, you referred to the


        46       dispatch/demurrage issue, but you did not link that issue


        47       to the payment of trucking fees in the sense that the
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         1       amount of the trucking fees would be adjusted by the net


         2       amount of the account.  Do you understand what I am putting


         3       to you?


         4       A.   Yes.  Yes.


         5


         6       THE COMMISSIONER:   Q.   In October 2000?


         7


         8       MR LACAVA:   Q.   In October 2000?


         9       A.   From the evidence on the 6th or the 30th?


        10


        11       Q.   Both days.


        12       A.   I didn't see it - well, I didn't say - if I didn't say


        13       specifically inland transport fee, but I think I said it


        14       was funds back to - paying back incentivising Alia, didn't


        15       I?


        16


        17       Q.   Well, we can look at your evidence.  You did not link


        18       the payment of dispatch/demurrage to the payment of


        19       trucking fees in either of your statements, or your first


        20       or second statement, exhibit 142 or exhibit 687, did you?


        21       A.   No, I didn't.


        22


        23       Q.   The first time, I suggest to you, that you made the


        24       link between a dispatch/demurrage account and the payment


        25       of trucking fees was in your evidence last Wednesday,


        26       wasn't it?


        27       A.   No; incorrect.


        28


        29       Q.   In terms of your giving evidence?


        30       A.   In my raising it as evidence?


        31


        32       Q.   The first time you gave any evidence about there being


        33       a link between the dispatch/demurrage account and the


        34       payment of inland trucking fees was in your evidence last


        35       Wednesday, wasn't it?


        36       A.   No.  I think on 6 February, I said for receiving funds


        37       I think what we wanted to do was link it with the


        38       dispatch/demurrage account.


        39


        40       Q.   We will see what you said.


        41       A.  That's page 2050.  I said:


        42


        43            ... obviously it wouldn't have been able to


        44            be done without the Iraqis, because of the


        45            discharge, but that's what we wanted to do


        46            - we wanted to incentivise this somehow,


        47            directly with Alia.
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         1


         2       With this incentive scheme.  And then I think I said:


         3


         4            No, we would save on - well, it would be -


         5            there would be a demurrage - or we would


         6            earn dispatch and they would share in


         7            dispatch.


         8


         9       Which is Alia the transport company, which is paying it to


        10       Alia, so - and that evidence was then - Mr Agius elaborated


        11       on it more and drew down on it more last week.


        12


        13       Q.   All right.  I don't want to waste time on this,


        14       I understand the Commissioner's point that he has raised


        15       with me.  I want to move on.  Could we bring up, please,


        16       exhibit 173, the draft trip report for October.  It is


        17       AWB.0084.0037.  Do you have a copy of that in the witness


        18       box, Mr Hogan?


        19       A.   Yes, I have, yes.


        20


        21       Q.   We have it on the screen.  This was indeed a draft


        22       trip report, wasn't it?


        23       A.   Yes.  My recollection is I sent an email to Charles


        24       that said "Here is a draft of the trip report.  Please fill


        25       in the pieces when I was out of the room."


        26


        27       Q.   Yes.  And, for example, if you go over to page 0044,


        28       which is the eighth page, you have "notes to Charles" in


        29       brackets, don't you?


        30       A.   Correct.


        31


        32       Q.   Suggesting that it is a draft?


        33       A.   Yes, for him to add his comments.


        34


        35       Q.   You compiled this draft, didn't you, directly from


        36       your notes?


        37       A.   My recollection exactly of how I compiled it - we


        38       would have put some of the things maybe together on the way


        39       back from Baghdad, but I - I would have used my notes, a


        40       combination.  I did it over a week, I think.  It took me a


        41       week to write.


        42


        43       Q.   I suggest to you that there are large sections of this


        44       report that come directly out of your notebook?


        45       A.   If I have taken sections - I would use my notes to


        46       definitely write a trip report.


        47
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         1       Q.   Well, for example, if you turn over to page 5, under


         2       the heading "UN Procedures"?


         3       A.   Payment procedures UN procedures?


         4


         5       Q.   Yes.


         6       A.   Do you see the second paragraph there:


         7


         8            The Minister requested that AWB submit a


         9            letter (under CS) ....


        10


        11       That comes straight out of exhibit 1034, doesn't it -


        12       AWB.0185.0306.  Your note --


        13       A.   During the meeting?


        14


        15       Q.   During the meeting?


        16       A.   I mean, we wrote - we actually wrote the letter in


        17       Baghdad that night and gave it - that day and gave it to


        18       the minister.


        19


        20       Q.   Well, I am not asking you about that.  I am asking you


        21       about the paragraph under the heading "UN Procedures".


        22       What you have recorded in the trip report comes out of your


        23       note that we see at exhibit 1034, doesn't it?


        24       A.   No.


        25


        26       Q.   You record:


        27


        28            Min - wants letter


        29            Detailing the contract efficiency


        30            most recent contract - faced these


        31            difficulties.


        32            (circulate to all 661 Security Council)


        33


        34       A.   The average time taken over contract shipped


        35       from November 1999 to July 2000 was 26.90 days with a cost


        36       of 79 cents was not written in my diaries anywhere.


        37


        38       Q.   I am sorry, Mr Hogan, we must be at cross-purposes.


        39       I am asking you about the paragraph on page 5 of --


        40


        41       THE COMMISSIONER:   Mr Lacava, where is all this going?  My


        42       understanding - and please correct me if I am wrong - was


        43       that this was a draft.  Mr Stott this morning accepted it


        44       as being in accordance with his understanding.  My


        45       recollection is that he started to draft various drafts and


        46       he gave up on that process, and I think there were some


        47       amendments made to some later iterations of this.  But why
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         1       does it matter where it came from?


         2


         3       MR LACAVA:   It is this witness's document and I am going


         4       to --


         5


         6       THE COMMISSIONER:   Yes, which Mr Stott this morning


         7       accepted.


         8


         9       MR LACAVA:   Yes.


        10


        11       THE COMMISSIONER:   So what's the point?


        12


        13       MR LACAVA:   I am coming to the point.  If you would permit


        14       me, I just wanted to --


        15


        16       THE COMMISSIONER:   Can we come to it?


        17


        18       MR LACAVA:   Yes.


        19


        20       Q.   Mr Hogan, where in the trip report do you refer to the


        21       discussions about the demurrage/dispatch account?


        22       A.   I have explained that, Mr Lacava.  All that we have


        23       written in this trip report --


        24


        25       Q.   I want you to show me where you --


        26


        27       THE COMMISSIONER:   Just let the witness answer.


        28


        29       Q.   What were you going to say?


        30       A.   The only point that we have referred to is:


        31


        32            Guaranteed Discharge Rate:


        33            AWB is working with the Minister to improve


        34            the discharge rate...with a view to fixing


        35            the discharge rate to 3,000 tpd.


        36


        37       I have explained why that was only written.


        38


        39       MR LACAVA:   Q.   Where is that written?


        40       A.   On AWB.0084.0039.  Then Charles expanded on that on


        41       23 October when he submitted the board report and said


        42       "solution eloquent" or something, a solution acceptable to


        43       DFAT.


        44


        45       Q.   So it is the last two lines, is it:


        46


        47            AWB is working with the Minister to improve
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         1            the discharge rate at the port of Umm Qasr,


         2            with a view to fixing the discharge rate to


         3            3,000 tpd?


         4


         5       A.   Correct.


         6


         7       Q.   That's the reference to the dispatch/demurrage


         8       account, is it - the discussions?


         9       A.   That's the reference to that, yes.


        10


        11       Q.   You will agree that when you met with the minister on


        12       14 October - I think this was the second meeting you had


        13       that day --


        14       A.   Yes, I accept that.


        15


        16       Q.   -- Mr Stott raised with the minister the


        17       dispatch/demurrage arrangements back in the early 90s?


        18       A.   I cannot recollect him raising that, but I had a look


        19       at my - and I don't - he may possibly have raised it,


        20       because I've got "Charles Stott" starting to say something,


        21       and I've scrubbed it out, because he was maybe giving a


        22       sales pitch and I didn't need to record it.  So I don't -


        23       he may have raised it, sorry.


        24


        25       Q.   So you are referring to your cross-out on exhibit


        26       1034, are you - AWB.0185.0306.


        27       A.   Yes, because I look at the structure of that


        28       discussion where the minister starts off promoting with -


        29       working with us.  Then we talked about discharge.  Then the


        30       minister - Charles may have raised that issue about


        31       discharge and then they said that's going to vanish; the


        32       minister told us it was going to vanish.  Then the minister


        33       talks about it's not UN approved.


        34


        35            I believe the minister said in the first three years


        36       dispatch was earned, because he is talking under the


        37       Oil-for-Food Program, and that counteracts the problems


        38       that we were having with demurrage now.  I think it was


        39       raised about Jordan - that Jordan and Tartoose.  Then I


        40       have got Charles not going on with something.  That's where


        41       he may have raised the issue about how dispatch/demurrage


        42       was done previously.  There is a gap there between the


        43       minister saying yes.


        44


        45       Q.   Well, where you have written on exhibit 1034 "1st 3


        46       years dispatch earned", was that a reference to the first


        47       three years of sanctions before the commencement of
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         1       operation of the Oil-for-Food Program?


         2       A.   No, my understanding is that the first - possibly the


         3       first three years, that there was some dispatch earned in


         4       '96, '97, '98 or that period - the end of '96 through to


         5       the end of '99.  It was really coming into July 2000 where


         6       we had this huge demurrage problem, I think.  Sorry, that's


         7       my interpretation of that note, six years ago.


         8


         9       Q.   You can't recall?


        10       A.   My interpretation of the note is that he was referring


        11       to the Oil-for-Food Program.


        12


        13       Q.   Who was, I am sorry?


        14       A.   The minister.  It doesn't make sense.  Why would


        15       Charles raise that the first three years we earned


        16       dispatch - dispatch was earned?  And now we're trying to


        17       counteract the problem.  It is the reverse.  It is the


        18       minister saying that, saying "You guys earned dispatch in


        19       the first three years.  Why do you want - you know, now you


        20       are earning demurrage, why come and complain to us?"  That


        21       counteracts it.


        22


        23       Q.   I just want to complete this quickly, Mr Hogan.


        24       A.   Yes.


        25


        26       Q.   When you prepared your draft of your letter that went


        27       to DFAT, the 27 October draft - I think it is exhibit 159.


        28       It is AWB.0106.0107, could we go over the page, please, to


        29       the next page.  When you wrote this, you didn't intend to


        30       deceive DFAT at all, did you?


        31       A.   No.


        32


        33       Q.   In any way?


        34       A.   No.


        35


        36       Q.   When you prepared this draft, you didn't intend it to


        37       in fact be referring to dispatch/demurrage, did you?


        38       A.   No, I was referring to the dispatch/demurrage account.


        39       That's the whole idea of what we were trying to do.


        40


        41       Q.   Are you saying you were referring to the


        42       dispatch/demurrage account in the letter?


        43       A.   Yes.  It was - this was part of trying to fix the rate


        44       to 3,000 tonnes per day and the Iraqis had told us to pay


        45       it back through their transport companies.


        46


        47       Q.   But where do you say that in the letter?
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         1       A.   I don't say it in the letter.


         2


         3       Q.   What I am putting to you is that you didn't say it in


         4       the letter because that wasn't what you were in fact


         5       intending to do?


         6       A.   All right:


         7


         8            AWB has been experiencing substantial


         9            delays in the discharge ...


        10


        11       And this was in evidence last week.  We had written to DFAT


        12       on 7 August.  We had spoken to them again on the 13th,


        13       raising the issue of demurrage at Umm Qasr.  It was the


        14       biggest issue at AWB.  We had asked for legal advice about


        15       it, and we have started off:


        16


        17            AWB has been experiencing substantial


        18            delays in the discharge ....


        19


        20       DFAT knows that is a cost.  Anyone in international trade


        21       knows that if delays exist, it will be a cost, right?  We


        22       determined the problem - and I am talking about discharge,


        23       and this is how I structured the first letter, and, as I


        24       have said, it said:


        25


        26            ... would appreciate any feedback from


        27            DFAT ....


        28


        29       My first letter was just sorting this out, how we move


        30       ahead now.


        31


        32       Q.   But you didn't tell them anything to give you any


        33       feedback on, did you, in this draft?


        34       A.   I have asked for feedback on this, because we were


        35       going to start talking about the incentive system,


        36       basically rewarding transport companies based on final


        37       discharge performance of vessel.  Final discharge


        38       performance of vessel is dispatch/demurrage, nothing else.


        39       It can't be anything else.


        40


        41       Q.   I just want to ask you finally about one other matter


        42       about an exhibit that has been introduced into evidence in


        43       this inquiry since you gave evidence back in March, do you


        44       understand?  Could we bring up, please, part of exhibit


        45       957, AWB.5049.0241_R.   I think it is page 60 of scanned


        46       exhibit 957.  Is that an email sent by you to Mr Watson and


        47       Mr Alvares and Mr Cowan on 5 December 2000?
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         1       A.   Yes, it looks like it, yes.


         2


         3       Q.   Could you read it, please?


         4       A.   Yes.  Yes.


         5


         6       Q.   The contract that you were referring to in the first


         7       paragraph is the November 2000 contract, isn't it?


         8       A.   Correct.  It was confirming - it was confirmed on


         9       2 November, so that's that email.


        10


        11       Q.   Could we bring up, please, the short form of that


        12       contract - AWB.0069.0075.  Could you tell me, please,


        13       Mr Hogan, if that is the contract that you had in mind when


        14       you wrote the email to Mr Watson and Mr Alvares on


        15       5 December?


        16       A.   That's - yes, 2 November.  I said there was an error.


        17       So that would be reference to the same contract.


        18


        19       Q.   Is that the contract you had in mind when you wrote


        20       the email to Mr Watson and Mr Alvares on 5 December?


        21       A.   Yes.


        22


        23       Q.   That's the contract signed by you in the bottom


        24       left-hand corner, isn't it, on behalf of AWB?


        25       A.   Correct, that's my signature.


        26


        27       Q.   Could we bring up, please, exhibit 296 -


        28       AWB.0061.0255.  Mr Hogan, that is the Iraqi part of the


        29       contract, isn't it - the November contract?


        30       A.   I take it the 300,000 tonnes --


        31


        32       Q.   Perhaps if we go over the page, to 0256?


        33       A.   There should be a phase number on there.


        34


        35       THE COMMISSIONER:   This is not the Iraqi contract.  It is


        36       a confirmation, I think.


        37


        38       MR LACAVA:   Confirmation, is it?


        39


        40       THE WITNESS:   Yes, that's what they fax to us.  In actual


        41       fact, I think they even scanned and sent this one.


        42


        43       MR LACAVA:   Q.   I am asking about a five-page document,


        44       which is exhibit 296?


        45       A.   Yes, that's the contract they would send to us.


        46


        47       Q.   Did you have that document or the contract of which
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         1       this was confirmation in mind when you wrote your fax or


         2       email to Mr Watson and Mr Alvares on 5 December 2000?


         3       A.   No, I - for a start, I confirmed the sale on


         4       2 November with an email to everyone, or a group of people,


         5       which outlined everything.  Then there was some


         6       correspondence between myself and - sorry, on 2 November,


         7       myself and Doug Alvares who was the foreign exchange trader


         8       to fix the currency.  And then I think myself and Mr Yousif


         9       went back and forward, and I think there is correspondence


        10       on 15 November where we agree on the rate, I think, of the


        11       transport, and I even think - that's my understanding of


        12       it.  Then on 5 December I put out that.  But I don't know


        13       why I have put it out to Michael and Doug, I'm not sure.


        14


        15       Q.   Could we bring up again AWB.5049.0241_R.  Where may we


        16       find the contract that you refer to in the first


        17       paragraph of this email, Mr Hogan?  And by that I mean the


        18       contract that has a break-up of the inland transport


        19       charges.


        20       A.   There is none.  You had it on the screen - you had the


        21       short form one before and the one that the Iraqis sent me


        22       on 2 November.  That's the contract that refers to that.


        23


        24       Q.   Perhaps I should ask you this:  What do you mean in


        25       the email by "a break up of inland transport charges"?


        26       A.   Because we split the inland transport charges 14 bucks


        27       payable basically four days before discharge, and the


        28       balance of payment, and there is a reference back from


        29       15 November from Zuhair - not Zuhair, Yousif - on this.


        30


        31       Q.   Where is the contract that shows that break-up?


        32


        33       THE COMMISSIONER:   I think you are misreading the email,


        34       Mr Lacava?


        35


        36       MR LACAVA:   Am I?


        37


        38       THE COMMISSIONER:   Yes.


        39


        40       MR LACAVA:   In what way am I, Commissioner?


        41


        42       THE COMMISSIONER:   Because you are suggesting that there


        43       is a contract which shows that break-up, whereas this


        44       email, I should have thought, sensibly would be read as


        45       this witness telling people who were interested in the


        46       transportation fee that is being broken up.


        47
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         1       MR LACAVA:   Does not the email say "has a break up of


         2       inland transport charges"?


         3


         4       THE COMMISSIONER:   Yes, that's precisely what I am putting


         5       to you.


         6


         7       MR LACAVA:   I am reading it, Commissioner, giving it its


         8       ordinary and natural meeting, I would submit --


         9


        10       THE COMMISSIONER:   I don't think you are.


        11


        12       MR LACAVA:   -- that there is a contract that has a


        13       break-up.


        14


        15       THE COMMISSIONER:   Yes, all right.


        16


        17       MR LACAVA:   Perhaps that's a matter for submissions also.


        18


        19       THE COMMISSIONER:   I think it is.  I think the witness has


        20       answered it anyway.


        21


        22       MR LACAVA:   I shouldn't be asking you questions,


        23       Commissioner, but what is the other interpretation?


        24


        25       THE COMMISSIONER:   The other interpretation is there is a


        26       contract, it has been signed.  The parties know that there


        27       is a transportation fee.  They happen to know that it is


        28       US$44.50.  The parties have made an arrangement around


        29       about this time that in relation to future contracts


        30       because of the quantum to be paid it will be divided into


        31       two sections - $14 which will be paid before discharge, and


        32       the balance within a defined period of time after the


        33       receipt of the proceeds of funds from the United Nations


        34       escrow account.  There is an abundance of evidence about


        35       that.


        36


        37       MR LACAVA:   So I shouldn't attribute the ordinary, natural


        38       meaning of the words "has a break-up".


        39


        40       THE COMMISSIONER:   I think you should, and that's


        41       precisely what I think the witness is saying.


        42


        43       Q.   Am I right about that, Mr Hogan?


        44       A.   This was - Michael Watson, until this stage, was the


        45       head of chartering, who does the freight payments, and we


        46       had to make two payments, one prior to discharge and one


        47       the balance of.  Doug Alvares is the guy - and David Cowan
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         1       is Michael Watson's chartering assistant who I think


         2       actually effected the payment.  Doug Alvares is the foreign


         3       trader and we actually had to - because we were pre-paying


         4       $14 and not getting receipt of the other one for a period


         5       of 21 days, there was a currency issue about the two


         6       payments, so he was just the currency trader telling


         7       when - and that receipt and the exchange rates.  It refers


         8       back to the fax on 15 November from Yousif back - a telex,


         9       sorry, so a public telex on our system:


        10


        11            After carefully studying your proposal for


        12            transferring the land transport charges we


        13            ask you to accept the following:  transfer


        14            partial amount of 31.92 Deutsche Marks


        15            equal to $14, before the arrival of the


        16            vessel to Umm Qasr.


        17


        18       And then it has got:


        19


        20            Same procedure as phases 6 and 7.  The


        21            balance amount of 69.54, or $30.50,


        22            transferred one week after receiving the


        23            UN...


        24


        25       or whatever it is.


        26


        27       THE COMMISSIONER:   Mr Lacava, I think the material before


        28       me, if I recall this correctly, is clear, that from early


        29       2000 there was no contract which shows what the


        30       transportation fee was, broken up or otherwise.


        31


        32       MR LACAVA:   There is evidence, but this is another piece


        33       of evidence, Commissioner.  I am entitled to press the


        34       witness about it, in my submission.


        35


        36       THE COMMISSIONER:   You are, but only on the basis that you


        37       misread the letter and on the basis of ignoring what is the


        38       undisputed evidence:  if you look at every contract from


        39       I think February or March 2000, there was no contract which


        40       specifies transportation fees, broken up or otherwise.


        41


        42       MR LACAVA:   Except for one issue.


        43


        44       THE COMMISSIONER:   What is that?


        45


        46       MR LACAVA:   And that is that our client has given evidence


        47       that this man showed him a contract with the break-up of
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         1       the prices.


         2


         3       THE COMMISSIONER:   When was that?  When did he say he saw


         4       it?


         5


         6       MR LACAVA:   The November contract.  That's why, in my


         7       submission, I am entitled to press this witness about it in


         8       view of what he has said in the email.


         9


        10       THE COMMISSIONER:   Yes, very well.


        11


        12       MR LACAVA:   Q.   Mr Hogan, are we to interpret your email


        13       this way:  where you say in the first paragraph that


        14       the November contract has a break-up of inland transport


        15       charges, you did not mean to say that the contract has the


        16       amount of inland charges specifically set out in it?


        17       A.   No, the contract didn't have anything set out in it.


        18       This was --


        19


        20       Q.   Despite what you said in the email?


        21       A.   No, this is the first time that this was completely


        22       introduced, because the last contract we did was in July,


        23       which was $14, which was payable - I don't know if it was a


        24       90 and 10 per cent.  This was a whole change.  This is only


        25       to Michael Watson in chartering, the treasury guy - it


        26       affects him - and the guy who effects the payments.  So the


        27       new payments system was actually split.


        28


        29       MR LACAVA:   I have no further questions.


        30


        31       THE COMMISSIONER:   Mr Judd?


        32


        33       MR JUDD:   No.


        34


        35       MR KENNAN:   No, thank you.


        36


        37       MR AGIUS:   No, thank you, Mr Commissioner.


        38


        39       THE COMMISSIONER:   Thank you, Mr Hogan.  I can't formally


        40       release you, but because I don't know what other documents


        41       we may receive, but hopefully we shan't see you again, or


        42       you shan't see us again.


        43


        44       THE WITNESS:   Hopefully.


        45


        46       <THE WITNESS WITHDREW


        47





            .30/8/06 (72)              7205     D J HOGAN (Mr Lacava)


                            Transcript produced by ComputerReporters


�















         1       MR AGIUS:   That's as far as I can take the matter today,


         2       Mr Commissioner.  Might I ask that we adjourn to a date to


         3       be fixed?


         4


         5       THE COMMISSIONER:   Yes.  I would be grateful, Mr Judd, if


         6       you would do what you can to accelerate the response to the


         7       48A notice


         8


         9       MR JUDD:   Yes, we will.


        10


        11       THE COMMISSIONER:   Yes, very well.  I will adjourn to a


        12       date to be fixed.


        13


        14       AT 1PM THE HEARING WAS ADJOURNED TO A DATE TO BE FIXED


        15
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