











































                               INQUIRY INTO CERTAIN AUSTRALIAN

                    COMPANIES IN RELATION TO THE UN OIL-FOR-FOOD PROGRAMME













                              Before The Hon TRH Cole AO RFD QC









                                  Held at Court 2, Level 5,

                                  55 Market Street, Sydney





                            On Tuesday, 28 February 2006, at 10am



























            .28/2/06 (36)              3510

                            Transcript produced by ComputerReporters

�









         1       <TREVOR JAMES FLUGGE, on former oath:        [10.06am]

         2

         3       <EXAMINATION BY MR AGIUS CONTINUING:

         4

         5       THE COMMISSIONER:   You are on your former oath, Mr Flugge.

         6

         7       MR AGIUS:   Q.   I just want to go over two matters that

         8       I touched on yesterday, Mr Flugge.  The first concerned the

         9       new contracting terms that the Iraqis had with the AWB from

        10       the middle of 1999.  I want to ask you about one term in

        11       particular which required pre-payment of the trucking fee

        12       before the ship was permitted to unload.  Were you aware of

        13       that - that the Iraqis required pre-payment of the trucking

        14       fee before the ship was allowed to dock and then to

        15       discharge its cargo?

        16       A.   No.  No, I wasn't.

        17

        18       Q.   You never became aware of that arrangement?

        19       A.   No, I don't believe I did.

        20

        21       Q.   The other was that, unlike every other contract for

        22       the sale of wheat that AWB had had for all the years

        23       before July of 1999, the contracts and the arrangements

        24       from July 1999 onwards for the sale of wheat to Iraq meant

        25       that the AWB would lose control of the wheat before it was

        26       ever paid.  The situation was that the trucking fee would

        27       be paid in advance, and for the first large number of

        28       shipments 90 per cent of the trucking fee was paid in

        29       advance; the ship would then be allowed to dock and

        30       discharge its wheat; the Cotechna agents would issue their

        31       certificates and send them to the UN in New York; and the

        32       AWB wouldn't be paid for sometimes up to 80 days after

        33       discharge.  During all of that time, of course, from the

        34       point of discharge until the date of payment, it didn't

        35       hold the wheat, and there was a significant risk.  Were you

        36       aware of that element of the new contracts?

        37       A.   Well, I suppose to answer that question, Mr Agius,

        38       I was certainly aware that the time was a very long time.

        39       Now, I met with the UN treasurer at the request of

        40       management to try and shorten that time, and I recall that.

        41       That took place in 2001.  So obviously certainly at that

        42       time I was aware of the length of time.  As to the detail,

        43       as to how the payment was made in regard to the inland

        44       transport fee, you know, I don't recall being ever aware of

        45       that level of detail.  Certainly I was aware of the length

        46       of time from when the wheat was actually loaded in

        47       Australia to when we actually got paid for it, and that
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         1       certainly would have been the case when I visited the UN to

         2       talk about the actual time span, particularly from when the

         3       wheat was unloaded in Iraq to the time that the actual

         4       payment occurred.  So certainly I would have been aware of

         5       that time issue, but the actual detail of when AWB paid for

         6       the inland transport component, I don't recall ever being

         7       told that.

         8

         9       Q.   There were some quite significantly different terms

        10       from July 1999.  The first was in relation to the inland

        11       transport payment.  Let's put that aside for a moment.  The

        12       next significant term was that the wheat would be

        13       discharged and there would be no payment for some time.

        14       However long that time was going to be, there would be no

        15       payment for some time because of the way in which the

        16       Oil-for-Food Program operated.  Mr Officer tells us that he

        17       didn't have authority to enter into contracts which were so

        18       different, and contracts which put the AWB at such risk.

        19       Somebody had to give him that authority.  Did you give him

        20       that authority?

        21       A.   That particular issue would have been right from the

        22       very first contract that we started with the Oil-for-Food

        23       Program, and I'm not sure when exactly the first contract

        24       was, whether it was in '96 or '97.  That authority would

        25       have been given at that time.  I don't - in myself, as

        26       non-executive chairman, I don't have any particular

        27       authority, and it wouldn't be recognised by our people or

        28       our auditor unless there was a resolution of the board in

        29       terms of my authority.

        30

        31            So I think this is an important point, that in myself,

        32       I don't believe my authority was recognised as chairman;

        33       I was a non-executive chairman.  My power came from the

        34       board.  Now, you know, I guess at that time, when we first

        35       started the Oil-for-Food Program, this was authorised

        36       because it was a new contract.  It was a totally new -

        37       I agree with you, totally foreign.  Of course, this is

        38       what, to some extent, made Iraq unique, and I mentioned

        39       that yesterday, that there was a certain uniqueness about

        40       it.  But in fact, of course, the risk in terms of payment

        41       wasn't such a problem because the UN were effectively an

        42       open LC.  The issue was a timing issue and the amount of

        43       cost that that timing took.  So I think from my point of

        44       view, and perhaps the board's point of view, not being

        45       concerned about the payment being made but being concerned

        46       about the timing of it.  But I can't recall specifically

        47       authorising, and if I authorised it would have been on
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         1       behalf of the board, not me as an individual.

         2

         3       Q.   Did you exercise that authority in a de facto way?

         4       A.   No, I don't believe I did.

         5

         6       Q.   A number of people at AWB have said that you exercised

         7       a specific interest in relation to Iraq and, in particular,

         8       Mr Rogers said that.  He was the CEO.  But the flavour of

         9       his evidence was that he deferred to you in relation to

        10       matters of this nature because of your experience.  Would

        11       you accept that?

        12       A.   Well, I think if you look at the record, Mr Agius,

        13       I travelled to Iraq once in 1996.  That was about the year

        14       that Mr Rogers started with AWB.  I travelled again in

        15       1998.  On both of those occasions my passports indicate

        16       I was literally in Baghdad for one day each.  I had no

        17       personal contact with Iraqis outside those visits.

        18

        19            I'm not sure where the fantastic experience or large

        20       experience actually comes from.  I think - I had certainly

        21       taken an interest in Iraq, and the reason that I had taken

        22       an interest in Iraq was that Iraq owed Australia $600m.  Of

        23       that, $120m-odd Australian was still owed to the Australian

        24       farmers.  That was a constant source of - well, people kept

        25       asking me about that issue.  Any trade with Iraq was always

        26       going to be tagged with some concern.  So as chairman, and

        27       as someone that moved particularly in the growers' circle,

        28       it was a constant question to me as to what was going on,

        29       how was the risk, were we taking more risks by selling to

        30       Iraq.  So most certainly I think that that would have been

        31       conscious in my mind.  I'm not sure, when people say that I

        32       have had great experience in Iraq, where that experience

        33       actually came from.

        34

        35       Q.   And yet when AWB had the quality claims in 2002 they

        36       chose to take you --

        37       A.   Yes.

        38

        39       Q.   -- to assist in the settlement of those claims in

        40       Iraq?

        41       A.   Yes.

        42

        43       Q.   Surely that must have been based upon a perception

        44       that you had some particular expertise in dealing with the

        45       Iraqis?

        46       A.   I think that was based on a political expertise rather

        47       than any commercial expertise.  I mean, clearly in the last
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         1       couple of years there were significant political issues

         2       that the wheat trade had to be balanced with Australian

         3       foreign policy, and certainly I was berated by the minister

         4       I believe in 1999 and again - I believe 2000 the same

         5       issues were there, or 2001 when I visited, that Australia

         6       was actually enforcing the sanctions by having ships in the

         7       Gulf, that we had in fact had some troops in Kuwait, the

         8       Iraqis were aware of that.  They knew that we were a very

         9       close ally of the United States and basically they were

        10       very concerned that, you know, they wanted to trade with

        11       us, but our government and our people were against the

        12       Iraqi people.

        13

        14            Now, my job, as I saw it, was to stand somewhere in

        15       the middle so that the wheat trade could continue, but at

        16       the same time have the utmost respect for Australia's

        17       foreign policy, which I firmly supported, and I firmly

        18       supported the government.  But, at the same time, you know,

        19       we were trying to make trade for humanitarian purposes and,

        20       of course, as a good commercial trade.

        21

        22            I think that sort of experience and that level - and

        23       the fact that the Iraqis recognised me as a government

        24       appointee probably was the decision that Andrew Lindberg

        25       took to take me in when he went in, because of that past

        26       political experience that I had.

        27

        28       Q.   How did the political experience have anything to do

        29       with settling a quality claim over a number of shipments in

        30       Iraq?  Before you answer that, can I remind you that there

        31       is material from AWB records which indicates that those

        32       claims that were made by the Iraqis were false claims and

        33       that they were being made because the AWB was holding the

        34       Iraqis to a contract where, because it had been negotiated

        35       in one currency, it was not as lucrative from the Iraqis'

        36       point of view.  So the Iraqis were attempting to negotiate

        37       a position back and effectively making false claims about

        38       quality to get a reduction in the price which would achieve

        39       the commercial result that they had been trying to achieve

        40       when they had been stuck with a currency that they didn't

        41       want to trade in.

        42       A.   Mr Agius, that occurred after I finished with AWB.

        43       I finished in March 2002.

        44

        45       Q.   Yes.

        46       A.   And so, you know, the - what was actually happening

        47       with AWB at that time I have no knowledge of, and couldn't
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         1       have had any knowledge of.  So there could well have - you

         2       know, as you suggest, if that's what the case was, then it

         3       was.  From my knowledge, and what I dealt with when we went

         4       into Iraq was that it was a political issue.  Now, when we

         5       talk about that - and I am sure you are going to ask me

         6       about it - I don't believe there was a claim that was

         7       accurate.  I inspected the wheat.  I am not a technical

         8       expert, but I have seen a lot of wheat in my life and I

         9       know what contamination is.  There was a level of

        10       contamination.  It wasn't a level of contamination that one

        11       would normally say, "Well, there is a problem with this

        12       wheat and we should clean it."  However, there were other

        13       circumstances which I am happy we can talk about later on.

        14

        15            So from my point of view, when I was asked to go on

        16       that trip, and I hadn't had any prior knowledge

        17       until August, literally about two or three weeks perhaps

        18       before that trip actually took place, that I was asked to

        19       go in and participate and help solve this problem.  My

        20       immediate assumption was, when I heard what was happening

        21       and the number of ships involved, that it was more

        22       politics.  I wasn't aware of the payment issues that you

        23       referred to, and I wouldn't have been aware.

        24

        25       Q.   But you must have been briefed on them?

        26       A.   Oh, no, not necessarily, no.  I left from Perth.

        27       I didn't go to the AWB office for briefings.  We left

        28       from - I joined the group, I believe, in Amman, and I think

        29       my travel documents indicate that, that I left from Perth.

        30       So we went in.  Now, I wasn't briefed on all their - the

        31       internal problems within AWB, I was not part of that at

        32       that time, and I don't see why they would have briefed me

        33       on those particular issues.

        34

        35       Q.   Why wouldn't they have briefed you, given that they

        36       were taking you to the negotiating table with the Iraqis?

        37       It would have been madness not to brief you, wouldn't it?

        38       A.   Mr Agius, I actually dispute that I actually was

        39       involved at the negotiating table.  I was certainly present

        40       there.  I don't recall actually negotiating personally with

        41       the Iraqis on this issue.  Now, why would I negotiate,

        42       given that I had no responsibility back to the directors of

        43       that?  I was employed as a consultant, but that's all.

        44

        45       Q.   But why were you there, if you weren't there --

        46       A.   You had the managing director and you had one of the

        47       senior marketing people there.  Surely they are the
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         1       negotiators that took the responsibility.

         2

         3       Q.   As we understand it, the AWB entered into a

         4       consultancy agreement with you --

         5       A.   Yes.

         6

         7       Q.   -- which included in its terms - and you have

         8       disclosed this in the annexure to your statement; there is

         9       no secret about it from your side or anywhere, as best we

        10       can tell - you were going to be paid a fee of $100,000 a

        11       year and, in addition to that, $2,500 per day for any

        12       specific consultancy work that you did?

        13       A.   Yes.

        14

        15       Q.   Someone at AWB made a decision to take you to Iraq.

        16       It is inconceivable, as a matter of common sense and logic,

        17       that you wouldn't have been briefed on the background to

        18       the dispute that AWB had with the Iraqis.

        19

        20       MR BARKER:   Is that a question?  I object.

        21

        22       MR AGIUS:   Q.   What do you say about that?  Do you accept

        23       that it is inconceivable that you wouldn't have been

        24       briefed on the background?

        25       A.   Well, let me say, Mr Agius, I don't believe I was ever

        26       briefed on the background in regard to finance and those

        27       particular contracts.

        28

        29       THE COMMISSIONER:   Q.   Why did you think you were going

        30       to Iraq at this stage?

        31       A.   I thought we were going to resolve a political

        32       dispute.

        33

        34       Q.   Which was?

        35       A.   Which was that there were ships tied up, they had been

        36       there for some time, they weren't being moved.  They were

        37       collecting a huge amount of demurrage, which would have

        38       been the case, and effectively there was a claim that the

        39       wheat was contaminated.

        40

        41            Now, I think, from what I recall, that it was put to

        42       me that this was a political dispute.  This was a dispute

        43       to try to, I suppose, embarrass the Australian Government,

        44       to perhaps put some pressure on, and certainly the meeting

        45       with the minister and the subsequent television coverage

        46       that we had in Iraq at that time, which was significant,

        47       indicated certainly to me at that time that this was just
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         1       an attempt to embarrass the Australian Government because

         2       at that time the coalition against Iraq was starting to

         3       build quite strongly, and probably they were aware of far

         4       more about what was actually going on at a political level

         5       than I would have been.

         6

         7            So I always believed that we were dealing with a

         8       quality dispute that had questionable claims, but certainly

         9       it was a political dispute.  I had never ever considered,

        10       right until you had asked me this question, that it was

        11       actually an issue relating to currency issues.  I mean,

        12       I had never heard that before, that there was actually a

        13       debate about whether in fact the prices should be reduced

        14       or not.

        15

        16       Q.   But how did you come to know that there was a quality

        17       dispute with political background?  Someone must have told

        18       you that?

        19       A.   Oh, I think that's the level of my understanding.

        20       I am not saying there wasn't some sort of discussion before

        21       we went into Iraq.  What I am saying is I wasn't actually

        22       in Melbourne - I mean, I left from Perth.  I was living in

        23       Perth.  I didn't go to Melbourne for a briefing - I don't

        24       recall that I went to Melbourne for a briefing.  I left

        25       from Perth.  I met up with the group in Amman.  I am sure

        26       there would have been some discussion about what we were

        27       going in for - the number of ships, the quality issues that

        28       were concerned, the politics of the day.  I mean, certainly

        29       that would have been discussed.  What I don't recall - and

        30       the first time that I have heard of it is this morning - is

        31       talking about this issue of currencies and pricing of the

        32       contracts that were there.

        33

        34       MR AGIUS:   Q.   Were you told, though, that there were

        35       some quality issues concerning the wheat?

        36       A.   Yes.

        37

        38       Q.   Were you told about the demurrage problems?

        39       A.   I think that would have been - without a doubt there

        40       would have been a demurrage problem.

        41

        42       THE COMMISSIONER:   Q.   Was it Mr Lindberg who asked you

        43       to go?

        44       A.   I actually don't recall, Commissioner, whether it was

        45       Lindberg or perhaps Stott, but I cannot recall who made the

        46       call.

        47
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         1       MR AGIUS:   Q.   This was a phone call to you, was it?

         2       A.   Well, I believe it was, but I can't - I mean, I can't

         3       recall the detail of that.  But certainly - the only call

         4       that I remember, really remember, is that there were issues

         5       of security and I believe I had a call with Bob Cracknell,

         6       because there was some concern, and I know Bob had some

         7       concern, about the fact that there could be security

         8       issues.  Now, Australia, and AWB in particular, had people

         9       in the past held hostage, and there was some concern at

        10       that.

        11

        12            So, again, that particular call to Cracknell - and I

        13       can't remember exactly, but I said to my solicitors

        14       earlier, when we were trying to put the statement together,

        15       I do recall having a discussion on security and potential

        16       issues that might come about if in fact, I guess, it turned

        17       nasty.  So I do recall that, but the detail of that, in all

        18       seriousness, I can't recount.

        19

        20       Q.   Do you recall that before you left Australia you were

        21       told why it was that you were being asked to go to Iraq?

        22       A.   No.  I certainly don't recall any specific briefings.

        23       You know, my recollection, and I guess it is almost a

        24       guess, is that it was political, that there was a quality

        25       issue.  Now, at that stage I didn't know whether there was

        26       a quality issue or not.  I had no idea.

        27

        28       Q.   But surely you would have been told something before

        29       you got on the plane in Perth?

        30       A.   Well, Mr Agius, that may or may not be the case.  All

        31       I can say is that I don't recall a specific briefing.

        32       I don't recall getting any briefing papers.  But, I mean,

        33       there would have been discussions.  I mean, whoever rang me

        34       and asked me would have given me some sort of background on

        35       why we were going into Iraq, there is no doubt about that,

        36       and, as I said, I do recall having a discussion with

        37       Bob Cracknell, the technical person.  So I believed that

        38       was about security, but I am quite sure in that discussion

        39       the technical issues of contamination, and the like, would

        40       have also been discussed.  So, yes, there would have been

        41       at least some discussions on the phone in relation to this.

        42

        43       THE COMMISSIONER:   Q.   You wouldn't have agreed to go

        44       unless you knew why you were going, some sensible purpose

        45       in your going, would you?

        46       A.   Well, to some extent, because I had had a contract

        47       with AWB, to some extent, I mean, I think I was beholden to
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         1       them, but if in fact, as I have suggested, that I believed

         2       that it was a political dispute coupled with a quality

         3       dispute, I think that was reason enough in itself.  But by

         4       then, of course, you know, I would have understood quite

         5       clearly that if ships had been held up for an extended

         6       period of time, and nothing was moving, that would have

         7       been causing a huge logistical problem for AWB, because it

         8       is not just the ships that were actually in Iraq, it was

         9       potentially the ships that were waiting to be loaded in

        10       Australia or perhaps even on the water.  So, you know,

        11       I would have been well aware that Iraq and the shipping

        12       program with Iraq, once it stops at that point, that's not

        13       really the only issue - the issue is ships on the water,

        14       ships waiting to be loaded in Australia.  So the gravity of

        15       the situation in terms of the pool and the effect on the

        16       farming community would have been very obvious to me, and

        17       it would have been very obvious that this needed to be

        18       resolved as quickly as possible if it had been going on for

        19       the length of time that it had, and it had been going on.

        20

        21       MR AGIUS:   Q.   The consultancy agreement that you entered

        22       is dated August.  What was the background to your entering

        23       that agreement?  Was it in connection with this

        24       contamination claim?

        25       A.   No.

        26

        27       Q.   So it was entered into quite independently, was it?

        28       A.   Oh, absolutely.  I mean, this was discussed well in

        29       advance.  This whole consultancy issue was discussed well

        30       in advance of any of these particular issues, as I recall.

        31

        32       Q.   When was the first discussion, given that I understand

        33       you left the chairmanship of AWB in March of 2002?

        34       A.   Middle of March 2002.

        35

        36       Q.   And the agreement is expressed to have effect from

        37       1 August 2002 --

        38       A.   Yes.

        39

        40       Q.   -- but it is not otherwise dated.

        41       A.   Yes.

        42

        43       Q.   So can you recall when the first discussion was that

        44       centred on this consultancy arrangement?

        45       A.   I think it was - I actually think it was quite soon

        46       after I finished my term as chairman.  There was a

        47       transitional period which the board granted me - I mean, it
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         1       was a relatively sudden departure.  I think the board

         2       granted me a transitional period of three months.

         3       I believe we entered into some discussions on whether in

         4       fact there could be a consultancy.  I mean, the way

         5       I viewed this, Mr Agius, was that it wasn't necessarily a

         6       consultancy; this was a tie to ensure that I didn't go to

         7       any competitor, as my previous chairman had done.

         8

         9       Q.   Let me just recap on what you have said.  Were the

        10       negotiations that were conducted with you for the

        11       consultancy agreement conducted with the board?

        12       A.   Well, I am assuming they were conducted with the

        13       knowledge of the board.  They were conducted with

        14       Mr Lindberg, as far as I was concerned.

        15

        16       Q.   Did you have any contact with any board member during

        17       the course of those discussions about the consultancy

        18       agreement?

        19       A.   I don't recall, no.

        20

        21       Q.   Do you have any knowledge which would be inconsistent

        22       with information that board members were not told of the

        23       consultancy agreement until November of 2002?

        24       A.   I certainly don't know that, and the only person that

        25       can answer that question is AWB.

        26

        27       Q.   I understand, but do you have any knowledge --

        28       A.   No.

        29

        30       Q.   -- which would be inconsistent with that?

        31       A.   No.  My understanding was that the board had approved

        32       this.

        33

        34       Q.   I understand that, Mr Flugge, which is why I am asking

        35       you:  do you have any knowledge which would be

        36       inconsistent --

        37       A.   No.

        38

        39       Q.   -- with information to the effect that board members

        40       didn't learn of your consultancy agreement until November

        41       of 2002?

        42       A.   No, I have no knowledge of that, no.

        43

        44       Q.   That's inconsistent with that?

        45       A.   Actually, I'm not too sure where you are coming from,

        46       Mr Agius.

        47



            .28/2/06 (36)              3520     T J FLUGGE (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       Q.   Don't worry about where I am coming from, just deal

         2       with me on a question by question basis?

         3       A.   No - well, I am worried about it, because it is either

         4       a "yes" or "no" answer.  The no answer is I am not aware -

         5       I am not aware of anything.  My understanding was that this

         6       had been done with the approval of the board.  I mean, it

         7       was signed by the secretary and - or the managing director.

         8       I'm assuming that the board had approved this.  I have no

         9       knowledge whether they did or didn't approve it, because

        10       I was not involved.

        11

        12       Q.   Is it just an assumption on your part that the board

        13       had knowledge and had approved of your consultancy

        14       agreement?

        15       A.   Well, it would be an assumption.

        16

        17       Q.   That agreement, you say, was not connected, so far as

        18       you were concerned, with the quality claim in Iraq?

        19       A.   Most definitely not.

        20

        21       Q.   You say negotiations for the consultancy agreement

        22       commenced when?

        23       A.   Well, I said soon after I left the position of

        24       chairman.  Now, you know, whether that was a month or

        25       whether it was six weeks, I am not sure.  Certainly there

        26       was a period of cooling off, and I don't recall whether it

        27       was, you know, a relatively short period or within a couple

        28       of months, but certainly it was not in July; it was well

        29       before that particular time.

        30

        31       Q.   This three-month period that you spoke of, is it right

        32       that you stood for election in March of 2002?

        33       A.   Yes.

        34

        35       Q.   And you were unsuccessful in that election?

        36       A.   That's right, yes.

        37

        38       Q.   Then did you continue on in some respect with AWB?

        39       A.   No.  I mean, I was paid - I continued to be paid my

        40       allowance as chairman for a transitional period of three

        41       months.

        42

        43       Q.   Leaving aside the payment of allowance during that

        44       three-month period, did you have any business with AWB?

        45       A.   No, not that I recall.

        46

        47       Q.   You didn't consult with AWB?
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         1       A.   No.

         2

         3       Q.   You didn't stay in contact with AWB and keep your

         4       finger on the pulse, as it were, as to what was happening

         5       at AWB?

         6       A.   Let me assure you, when I left AWB, Mr Agius, that was

         7       it.  That was an extremely difficult and emotional time.

         8       I had nothing further to do with AWB, and at that

         9       particular time I wasn't particularly interested.

        10

        11       Q.   So then when did the negotiations commence?

        12       A.   Well, I think I have said three times now that

        13       I believe it was soon after, but it could have been a

        14       couple of months, it could have been six weeks.  I don't

        15       recall.

        16

        17       Q.   Indeed, it had been an unpleasant experience leaving

        18       AWB, had it not?

        19       A.   Oh, extremely.

        20

        21       Q.   You had asked a director to stand down?

        22       A.   That is a lie.

        23

        24       Q.   Had you --

        25       A.   I have never asked a director to stand down, ever.

        26

        27       Q.   Did you make representations to a director, the effect

        28       of which would have been to preserve your life as a

        29       director of AWB?

        30       A.   No.  That is another lie that has been told publicly,

        31       and I reject it totally.

        32

        33       Q.   You then didn't have any contact with what AWB was

        34       doing, what was happening in its markets, until you were

        35       approached to go to Iraq on this mission in relation to the

        36       quality claim; is that right?

        37       A.   That would be correct.

        38

        39       Q.   We know that that mission arrived in Jordan in about

        40       mid-August, so may we take it, then, that from about

        41       mid-March to mid-August you had been out of touch with what

        42       was happening at AWB?

        43       A.   Yes.

        44

        45       Q.   It would have been necessary, then, for somebody to

        46       give you a briefing on what had been happening at AWB and

        47       what the background was to these issues that had arisen?
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         1       A.   I think the issues actually were very public issues at

         2       the time, as I recall, Mr Agius.  The fact that the ships

         3       were held up actually was creating headlines in rural press

         4       at that time.  So I don't think there were any secrets

         5       about the particular issues in Iraq, the fact that ships

         6       were being held up at that time.  So it is not - you know,

         7       it is not something that I probably wouldn't have been

         8       aware of if I was reading the rural press.

         9

        10       Q.   But you would have needed to know more than what you

        11       could read in the press to be a contributing member to this

        12       mission, would you not?

        13       A.   Well, it depends on what the contribution was,

        14       Mr Agius.  If it was purely to add some sort of political

        15       status and weight to it, which was my understanding -

        16       because technically I wasn't really a person that could

        17       decide whether in fact the grain was contaminated or not,

        18       but what I could have added was some sort of political

        19       weight.  My history, the fact that I had been a

        20       government-appointed member of AWB - the Wheat Board and

        21       AWB; the fact that the minister in Iraq recognised that;

        22       the fact that I obviously did have some contacts with the

        23       Australian Government and was recognised as that within

        24       Iraq; then I think that was probably the reason that I was

        25       chosen to go on that trip.  That was always my

        26       understanding.

        27

        28       Q.   Were you told that?

        29       A.   No, I can't - I said to you, I think, I can't recall

        30       the specific discussions that were held on the phone,

        31       either with whoever asked me, whether it was Mr Lindberg or

        32       Mr Stott or Mr Cracknell, that I do recall speaking to.

        33       But certainly I'm sure that during the course of those

        34       conversations, you know, this would have been discussed.

        35       I mean, I have no doubt about that.

        36

        37       Q.   You would have been told what they were expecting of

        38       you and why you were being invited along?

        39       A.   I think that I would have been under no illusions that

        40       I was there as basically a political person rather than a

        41       technical person.

        42

        43       Q.   Nobody would have had you along as a technical person,

        44       Mr Flugge?

        45       A.   No, absolutely.

        46

        47       Q.   And I say that with great respect to you.
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         1       A.   No, no, I agree.

         2

         3       Q.   You wouldn't claim that kind of technical expertise,

         4       would you?

         5       A.   Totally agree with you.

         6

         7       Q.   You are not a metallurgist or anybody who could

         8       analyse the grain and determine the realities about the

         9       quality issue - that's true, isn't it?

        10       A.   It is true.  I'm not an expert, and I wouldn't have

        11       been considered an expert.

        12

        13       Q.   And neither was Mr Lindberg?

        14       A.   No.

        15

        16       Q.   So neither of you were going along for your technical

        17       expertise in that sense?

        18       A.   No.

        19

        20       Q.   Mr Lindberg has said something about briefings.  Could

        21       we bring up, please, exhibit 121 - WST.0002.0167.  Could we

        22       go to WST.0002.0168.  In the very last answer on that page,

        23       this was about a briefing prior to going into Iraq

        24       in August of 2002.  The question posed to Mr Lindberg is

        25       set out and his answer is set out:

        26

        27            Who gave Mr Lindberg the briefing?

        28

        29            There was a written briefing document

        30            prepared for the trip.  Mr Lindberg does

        31            not have an independent recollection of

        32            this document and does not know who

        33            prepared it.  Whilst Mr Lindberg does not

        34            have a specific recollection of any verbal

        35            briefings, to the best of his recollection

        36            he believes the purpose of the visit and an

        37            overview of AWB's past relationship and

        38            trade with Iraq would have been discussed

        39            between himself and Messrs Flugge Long and

        40            Cracknell.  Mr Lindberg's recollection is

        41            that this occurred at some time during the

        42            journey from Melbourne to Baghdad.

        43

        44       And then if we go over the page, question 17:

        45

        46            Who informed Mr Lindberg that inland

        47            transportation was a component of the
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         1            contracts and when was Mr Lindberg so

         2            informed?

         3

         4            Mr Lindberg does not have a specific

         5            recollection but believes he was first told

         6            that there was an inland transport

         7            component to the contracts in discussions

         8            with Long and Flugge whilst they were in

         9            transit to Iraq.  Mr Lindberg recalls being

        10            told about "trucking" in Iraq during

        11            corporate risk meetings in early 2000.

        12            Mr Lindberg's recollection is that it was

        13            Michael Watson who told him of that fact.

        14

        15       Now, that's what Mr Lindberg has said in considered written

        16       responses to questions.  Do you dispute any of that,

        17       Mr Flugge?

        18       A.   No.  I mean, that's certainly quite possible.  As

        19       I said, Mr Agius, I travelled from Perth, and certainly

        20       AWB's travel documents that we've been given indicate that.

        21       But of course there is literally a day journey in cars

        22       between Amman and Baghdad, so certainly we all travelled

        23       together.  I'm not sure whether - there were two vehicles

        24       and so two people would have been in each car.  I can't

        25       remember exactly who I travelled with.  But certainly

        26       discussions could have taken place, as Mr Lindberg has

        27       suggested.

        28

        29       Q.   There was also time together in Jordan, wasn't there,

        30       before travelling into Baghdad?  Did you stay at the same

        31       hotel?

        32       A.   I don't recall the amount of time, but I think

        33       probably the flight details would indicate the amount of

        34       time, but I can't recall whether that was a relatively

        35       short period.  I suspect it would have been overnight.

        36

        37       THE COMMISSIONER:   Q.   Did you travel with the balance of

        38       the group from Singapore to Amman?

        39       A.   What it seems to indicate is that it was an Emirates

        40       flight from Perth to Dubai, which there was a direct

        41       flight.  I have to admit, I actually didn't think that

        42       there was an Emirates direct flight at that point in time.

        43       There certainly is today.  So it could well have been Perth

        44       to Singapore, Singapore to Dubai.  But it doesn't actually

        45       say that in the travel documents.  It says Perth to Dubai.

        46       So I'm not sure, Commissioner.

        47
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         1       MR AGIUS:   Q.   Do you have those records, Mr Flugge?

         2       A.   I think we have those records, yes.

         3

         4       Q.   You would have had time together in Jordan before

         5       travelling to Baghdad?

         6       A.   Oh, yes - I mean, without doubt.

         7

         8       Q.   And then you would have had time together in Baghdad

         9       before meeting anybody?

        10       A.   Oh, yes.  Yes.

        11

        12       Q.   Could we bring up, please, exhibit 62, AWB.0176.0053.

        13       Did you see this document?

        14       A.   I don't recall - I have seen the document, because

        15       I was shown it by my solicitors as part of the exhibits.

        16       I don't recall seeing it at that time, but, I mean, if they

        17       had the document, they could well have given it to me.  But

        18       I certainly don't recall seeing it or reading it.  That's

        19       as far as I can go on that.

        20

        21       Q.   Could we go to 0055.  There is a paragraph headed

        22       "Iraq at a Glance", the last dot point indicating:

        23

        24            AWB also pays a fee, covered under sales

        25            contract, to the Ministry of Transport

        26            covering inland transport fees and

        27            discharge costs.

        28

        29       Is that something that was discussed in the course of that

        30       trip?

        31       A.   No, I don't recall specific discussions about the

        32       inland transport fee.  I mean, I have thought - I have

        33       obviously seen this document before, and I have thought

        34       about it, but, you know, it is not an area that I can

        35       recall any specific discussion from.

        36

        37       THE COMMISSIONER:   Q.   Were you not given a copy of this

        38       brief?  It was prepared for the very purpose of this trip,

        39       apparently.

        40       A.   Well, I can't say, Commissioner, because I don't have

        41       that now.  I have searched all through any documents I may

        42       have had with AWB.  I mean, in all seriousness, I can't

        43       recall whether I was given the document or not.  But,

        44       I mean, if it was there, I can only assume that someone

        45       might have given it to me and that I would have looked at

        46       it.

        47
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         1       Q.   Was it not common practice when you were chairman, if

         2       you were going on a trip, to be given a brief?

         3       A.   Yes, quite often it was.  Sometimes it was a general

         4       briefing, but generally, yes, a briefing was provided.

         5

         6       Q.   So you would have expected to receive such a document?

         7       A.   On this occasion, not necessarily.  I mean, I wasn't a

         8       member of staff of AWB.  I was really an outsider coming

         9       in.  They wouldn't necessary have disclosed everything to

        10       me, but they may have.  I really can't recall.

        11

        12       MR AGIUS:   Q.   They were paying you $100,000 a year and

        13       $2,500 a day plus expenses, Mr Flugge.  Would you not be

        14       surprised if they hadn't properly briefed you before going

        15       to these discussions?

        16       A.   Well, it would depend on what they believed my purpose

        17       was.  If they believed my purpose was to provide the

        18       political pressure, political opening of the doors, then

        19       I think they would have briefed me extensively on that.  If

        20       it was to be the lead negotiator, then they would have

        21       briefed me on that.  Now, I was not the lead negotiator on

        22       this issue.  I never had been.

        23

        24       Q.   You said to me earlier in answer to questions that you

        25       didn't know anything about any issue concerning exchange

        26       rates or the Iraqis trying to improve their commercial

        27       position in relation to contracts they had entered into,

        28       that there was a currency dispute?

        29       A.   I thought you mentioned the specific contracts and the

        30       ships that were there.

        31

        32       Q.   Yes.  And you said you didn't know anything about

        33       that?

        34       A.   No.

        35

        36       Q.   Do you say your lawyers showed you a copy of this Iraq

        37       brief report?

        38       A.   Yes.

        39

        40       Q.   When was that?

        41       A.   I suspect in the last two or three weeks, as the

        42       exhibits became available.

        43

        44       Q.   And did you read it?

        45       A.   I read it - the pertinent parts.

        46

        47       Q.   Well, did you read it all?
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         1       A.   I would have read it all.

         2

         3       Q.   Can we go to the bottom of that page, 0055.  There is

         4       a reference there to contracts A1111 and A1112,

         5       dated December 2001, which were contracts that were signed

         6       whilst you were chairman of the board, and you will see the

         7       last paragraph:

         8

         9            - Confirmed in writing by both AWB and IGB

        10            on the 20 December 2001, at the same Euro

        11            price as the previous contract...Due to a

        12            firming of the Euro against the USD, the

        13            resulting US$ price received was greater

        14            than the previous contract...

        15            - 24/12/01 - IGB corresponded by fax that

        16            there had been a misunderstanding in the

        17            contract and that it should have been in

        18            the same USD value as the previous

        19            contract.

        20            - 26/12/01 - AWB advised IGB in writing

        21            that the position had already been hedged

        22            and was impossible to change the contract

        23            price without incurring substantial losses.

        24            - 02/01/02, a compromise was offered by AWB

        25            whereby the contract price would be lowered

        26            subject to the changing of several

        27            conditions.

        28            - This was rejected by IGB and still

        29            requesting the 'old' Euro value be used as

        30            the contract price.

        31            - After further correspondence whereby IGB

        32            threatened to purchase other origin, and

        33            the AWB Chairman providing a letter on the

        34            16/01/02 requesting His Excellency forward

        35            the signed contracts at the originally

        36            agreed price, His Excellency promptly

        37            advised (17/01/02) that the contract would

        38            be signed at the originally agreed price.

        39

        40       That is background that is set out in this document.  You

        41       would have read that in at least the last two or three

        42       weeks?

        43       A.   I certainly read the last part, because I asked for a

        44       copy of the letter.

        45

        46       Q.   So you would have known, then, at least two or three

        47       weeks ago of this background to the trip, would you not?
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         1       A.   I actually didn't associate this particular contract

         2       in January with the actual shipments that we were dealing

         3       with in August, so, you know - and that is a genuine

         4       situation, as far as I'm concerned.  I certainly read this,

         5       and I had asked for a copy of the letter that was actually

         6       sent from me at that point in time.  So certainly I read

         7       that and certainly I looked at the letter.  I never took

         8       too much notice of the actual contracts and when the

         9       contracts were being executed.

        10

        11       Q.   You would have well known, Mr Flugge, that contracts

        12       entered into in December of 2001 for the supply of a

        13       million tonnes of wheat were the very same contracts for

        14       which these ships were carrying wheat, would you not?

        15       A.   I wouldn't have - I wouldn't have drawn that

        16       conclusion.  I mean, I wasn't that close to it, Mr Agius,

        17       that I would have drawn that conclusion.

        18

        19       Q.   A million tonnes of wheat was about the yearly

        20       prospect, wasn't it, between the AWB and the IGB?

        21       A.   I think we were up for around two million at one

        22       stage.

        23

        24       Q.   In 2001?

        25       A.   I can't remember.  I mean, I don't remember each

        26       yearly figures, so I can't answer that.

        27

        28       Q.   Mr Flugge, I am putting to you that it would be a

        29       nonsense for you to say that you wouldn't have realised

        30       that contracts signed in December 2001 for delivery of a

        31       million tonnes of wheat did not involve the wheat which was

        32       the subject of these iron filings claims?

        33       A.   And I would say, Mr Agius, you see, this is the level

        34       of detail, in terms of this specific market, that I never

        35       ever got into.  I would have written this letter at the

        36       request of management.  I would have taken a note of it at

        37       the time.  I actually believe that I was in the United -

        38       why I wanted to have a look at that letter was that I know

        39       that in January of 2002 I was in the United States, and I'm

        40       not sure exactly where I was when that letter was written.

        41       But that would have been at the request of management.  The

        42       detail of this contract and linking it to contracts that

        43       were related to the particular issue in August 2002, I am

        44       sorry, I would not have considered that level of detail or

        45       even given it a second thought.

        46

        47       Q.   Isn't that all the more reason why you might have
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         1       expected the AWB to have briefed you on that sort of

         2       detail, given that you had written to His Excellency about

         3       these self-same contracts yourself in January of 2002?

         4       A.   Well, Mr Agius, that may be, but I don't recall that

         5       specific briefing.  As I have said to you before, my

         6       recollection was that I was there for political purposes,

         7       not to try and continue to resolve this dispute, which

         8       I certainly hadn't connected before you mentioned it today.

         9

        10       THE COMMISSIONER:   I would remind everybody that the

        11       exhibit on the screen is a confidential exhibit.  It is not

        12       to be published, other than those portions that have been

        13       read on to the transcript.

        14

        15       MR AGIUS:   Q.   Could we bring up, please, AWB.0139.0223.

        16       This is a copy of your letter to his Excellency Mohamed

        17       Medi Saleh of 16 January 2002, the second half of which

        18       really sets out the issue so far as AWB was concerned.  You

        19       would have read that before you signed it, would you not,

        20       Mr Flugge?

        21       A.   Oh, yes, I would have.

        22

        23       Q.   And is it not then all the more likely that you would

        24       have been briefed on the background concerning this

        25       contamination complaint, given the detail that is set out

        26       in this letter, prior to your going into Iraq as part of

        27       this negotiating team?

        28       A.   Well, I think I've already given you my answer on

        29       that, Mr Agius.  I certainly don't recall being briefed on

        30       this particular issue before we went in, and I have

        31       certainly, until you had raised it right now, never made

        32       the connection between these contracts and the particular

        33       ships that were sitting in Iraq in August.  That connection

        34       and that level of detail I have certainly never considered

        35       or recalled until we have just discussed it now.  I can

        36       certainly see the connection, but I don't --

        37

        38       Q.   Two or three weeks ago, when you saw this document,

        39       Mr Flugge, why didn't you make the connection then?

        40       A.   Well, because really I have never considered my

        41       involvement in the dispute in August as anything other than

        42       a political involvement.  It was not a negotiating

        43       involvement.  I certainly don't remember and don't recall

        44       having any substantive negotiations with either the

        45       minister or the grains board while we were there.  So

        46       I wouldn't have - on that recollection, I wouldn't even

        47       start to make a connection with this.
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         1

         2       Q.   When you say your connection or your involvement was a

         3       political one, you were no longer chairman of the AWB, and

         4       the Iraqis knew that, didn't they?

         5       A.   Yes, they would have known that.

         6

         7       Q.   So what political clout could you bring to the table,

         8       Mr Flugge, given that you were no longer a government

         9       appointee to run the board, even in the eyes of the Iraqis?

        10       A.   Well, I guess that - I mean, I can't answer that.

        11       That's something that AWB made the choice to ask me.

        12       I never actually asked - put my hand up to go into Iraq at

        13       that time.  I was asked to go into Iraq.  That was my

        14       assumption.  That was the role I played while I was there.

        15       Now, again, I can't answer the question you are putting.

        16       That was AWB's decision.

        17

        18       MR AGIUS:   I will tender the letter which is

        19       AWB.0139.0223.

        20

        21       EXHIBIT #455 LETTER FROM AWB LIMITED TO MOHAMED MEDI SALEH,

        22       MINISTRY OF TRADE, BAGHDAD, DATED 16/1/2002,

        23       BARCODED AWB.0139.0223

        24

        25       MR AGIUS:   Q.   If you were going in with the mindset of

        26       dealing with the political matters, Mr Flugge, would you

        27       not have wanted to know some of the material that we see in

        28       the executive brief?  I will bring it back up again - it is

        29       exhibit 62, AWB.0176.0053.  Would you not have wanted to

        30       know who would be attending on the Iraqi side?

        31       A.   Well, I am not sure whether I would have - I would

        32       have taken the lead from the leader of the delegation,

        33       which would have been Mr Lindberg.  AWB was the group

        34       responsible.  I was going along as a support to that group.

        35       Now, I would have taken the lead from that.  Of course,

        36       I would have asked questions about the ships, how long they

        37       had been there, politics of the dispute.  I mean - but in

        38       terms of the actual detail and what they wanted to do with

        39       those ships and how they wanted to manage it, really

        40       I would never have considered that to be my position to

        41       start negotiating.  I mean, I held no responsibility for

        42       it.

        43

        44       Q.   Would you not have wanted to know the detail that is

        45       in this document?  I can take you through it paragraph by

        46       paragraph.

        47       A.   I certainly would have been - wanted to know certainly
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         1       most of the detail that was in here, or needed to know that

         2       so that I understood the dispute.

         3

         4       Q.   In particular, you would have wanted to know, if we

         5       can go to page 0055, the material under the heading "Iraq

         6       at a Glance", "Customer Profile"?

         7       A.   Yes.

         8

         9       Q.   And such material as related to the current contracts?

        10       A.   Yes.

        11

        12       Q.   Is it likely, then, that you saw this briefing

        13       document?

        14       A.   No, again, I say to you that I have no recollection of

        15       actually seeing the document before it was shown to me by

        16       my solicitors two or three weeks ago, but, you know, I

        17       can't say that I didn't see it at that time, but I can't

        18       recall seeing it.

        19

        20       Q.   In August of 2002, if you had learnt that the AWB was

        21       paying a fee to the Ministry of Transport covering inland

        22       transport and discharge costs, would it have struck you as

        23       something which was improper or impermissible?

        24       A.   Well, again, I have looked at this because I saw that

        25       obviously, and clearly, when you are looking at all the

        26       evidence, this would have been an issue.  I don't recall

        27       that as sort of something that would have caught my eye.

        28       I mean, I have said before that I was always aware we were

        29       paying a trucking fee or an inland transport component fee

        30       within our contracts.  The detail of that I don't have any

        31       detailed knowledge of, and I don't believe I ever had any

        32       detailed knowledge of it.  But certainly this starts to

        33       expose that, and I can see now from the evidence quite

        34       clearly that in the process that has taken place AWB

        35       obviously were paying a Jordanian trucking company, but I

        36       can see from the evidence that has been produced now - not

        37       from my knowledge of it, but what has been produced - that

        38       at least part of that was being paid to the Ministry of

        39       Transport in Iraq, at least, because the evidence that you

        40       have uncovered shows that, and that becomes very obvious.

        41

        42            But certainly if I go back to 2002, with my general

        43       understanding and my general lack of concern because

        44       I believed that what we were doing was, one - that the UN

        45       had in fact sanctioned it, that we were paying a Jordanian

        46       trucking company, and that was my general belief, I don't

        47       believe at this stage I would have necessarily picked up on
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         1       this and thought, "Gee, there is something wrong here."

         2       But I certainly agree with you today.  If you ask me today,

         3       I would totally agree with you, because I have looked at

         4       some of the evidence that has been put before.

         5

         6       Q.   Well, the position we have, Mr Flugge, is this:

         7       somebody within AWB prepared this executive briefing note

         8       on Iraq.  Whoever it was obviously was aware of that which

         9       we have now discovered for ourselves, that the fee was

        10       being paid to the Ministry of Transport in Iraq, and

        11       whoever it was who prepared this brief wasn't intending to

        12       keep that as a secret from the delegation that was

        13       attending the negotiations.  Now, all of that would seem to

        14       follow simply from the fact that the brief was prepared and

        15       the purpose for which it was prepared and its content.  My

        16       question is, accepting all of that, would it have struck

        17       you in August of 2002 as something odd or improper if you

        18       had learnt, either by reading this document or otherwise

        19       learnt, that AWB was paying a fee to the Iraqi Ministry of

        20       Transport - not a Jordanian trucking company but an Iraqi

        21       Ministry of Transport?  Would that have struck you as

        22       something --

        23       A.   I think if the fee was paid directly - if someone had

        24       explained to me the fee was being paid directly, that would

        25       have been contrary to my general belief at that time.  I am

        26       trying to get back to what my state of mind was at that

        27       particular time.  And certainly my understanding always was

        28       that we were paying a fee to a Jordanian trucking company

        29       that carried out the work in one fashion or another.  So

        30       I have to say yes, if it had been explained to me in quite

        31       simple, open terms like that, that would have been strange

        32       to me, because that was never my understanding, that we

        33       were paying directly to the Iraqis.

        34

        35       Q.   And you would agree, wouldn't you, that this dot

        36       point - and I am not asking you this for the purpose of

        37       getting you to go over the evidence you have already given

        38       about whether you read this document or not at the time,

        39       but you would agree that this dot point makes plain that

        40       the fee is being paid to the Ministry of Transport in

        41       circumstances where it is clear the Ministry of Transport

        42       is clearly the Iraqi Ministry of Transport?

        43       A.   Oh, clearly.

        44

        45       Q.   What does this say - that is, the fact of the

        46       production of a briefing note like this, prepared for this

        47       trip - what does the inclusion of this dot point say about
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         1       the culture at the AWB at the time, and by that I mean it

         2       is apparent that somebody at AWB was aware, even as

         3       at August 2002, that payments were made to the Ministry of

         4       Transport and it is apparent that that information was

         5       intended to be passed on to at least Mr Lindberg, perhaps

         6       you, certainly Mr Long and the other members of the

         7       delegation.  Does that not speak of the culture at AWB in

         8       rather poor terms?

         9

        10       MR JUDD:   Commissioner, I object to the question on this

        11       basis:  this witness is being asked to perhaps even

        12       speculate, but perhaps venture an opinion, at least, about

        13       culture in the absence of other evidence my learned friend

        14       is aware of that, when read together with this material,

        15       may well lead to an entirely different conclusion.  It is

        16       unfair, in our submission, that this witness ought to be

        17       asked to speculate on the hypothesis my friend puts that

        18       this information disclosed might tend to suggest that there

        19       was a poor culture, when if one looks at the Iraq brief and

        20       the information contained in that which is added to this

        21       material one might well form a very different view if an

        22       opinion is being sought from this witness.  Now, I am not

        23       going to traverse the additional information, but may

        24       I urge you, Commissioner, and my friend, to complete the

        25       story if this kind of opinion evidence is being sought from

        26       this witness.

        27

        28       MR BARKER:   Might I add our objection, it is not his

        29       document and all he is being asked to do is to speculate

        30       about someone else's thought process.  That's irrelevant.

        31

        32       THE COMMISSIONER:  No, he is not being asked to do that, he

        33       is being asked to speak about the culture of a company of

        34       which he was chairman for nine years.

        35

        36       MR BARKER:   Non-executive chairman.

        37

        38       THE COMMISSIONER:   Nonetheless, chairman.

        39

        40       MR BARKER:   Which is a significant difference.

        41

        42       THE COMMISSIONER:   Yes.  No, I will allow the question.

        43

        44       THE WITNESS:   I am actually finding it extremely difficult

        45       to understand that because someone wrote this this actually

        46       determines the culture.  I mean, a culture of a company is

        47       quite different to what an individual might or might not
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         1       write.  The individual writes from a basis of knowledge.

         2       What it indicates to me is that there was a basis of

         3       knowledge within AWB that indicated that payments, at least

         4       in part, or a fee, was being paid to the Ministry of

         5       Transport.  I can't understand - and I can't comment on the

         6       culture.  It just simply means that an individual has had

         7       knowledge and the individual has put the knowledge in

         8       there.

         9

        10       MR AGIUS:   Q.   Have you given thought to the questions

        11       I asked and the evidence you gave yesterday concerning the

        12       third country complaint in March of 2000?

        13       A.   No more than most other issues I thought about

        14       overnight.

        15

        16       Q.   You will recall the email that Mr Snowball sent which,

        17       on its terms, raises payments to Iraq for discharge and

        18       trucking.  Have you any better recollection of that?

        19       A.   No.

        20

        21       Q.   It is apparent from Mr Snowball's email that there was

        22       discussion with you and himself and Mr McConville by

        23       Mr Nicholas of issues concerning payments AWB was making to

        24       Iraq for discharge and trucking.  That's apparent from the

        25       email and from Mr Snowball's evidence.

        26       A.   I wouldn't have discerned that from or determined that

        27       from that particular email, but --

        28

        29       Q.   I wonder if we could bring it up, then.  Could we

        30       bring up, please, AWB.5073.0349.  If you go to the line

        31       commencing about eight lines down "Alistair mentioned":

        32

        33            Alistair mentioned that someone at the UN

        34            was asking him quietly/informally about

        35            payments AWB was making to Iraq for

        36            discharge/trucking.  Alistair suggested to

        37            us that the request for information on the

        38            above contract clause was linked to this

        39            discharge/trucking payment issue.

        40

        41       So it is apparent, isn't it, from Mr Snowball's email, that

        42       there was discussion of issues concerning payments AWB was

        43       making to Iraq for discharge and trucking?

        44       A.   Well, I mean, it certainly mentions discharge but it

        45       also mentions trucking.  You know, I simply come back to my

        46       position, which was that, you know, I always believed there

        47       was an inland transport component.  Now, the make-up of
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         1       that and the detail of that could well have included

         2       discharge and trucking.  I never really differentiated

         3       between the two.  So, I mean, I don't necessarily think

         4       that all of a sudden the discharge would have sort of

         5       raised a particular issue for me.  It seemed to me to be

         6       all encompassing in the fee that was being paid.

         7

         8       Q.   What about that portion that speaks of "payments AWB

         9       was making to Iraq"?

        10       A.   No, again, I think that the payment to - I would have

        11       thought that the payment to a Jordanian trucking company,

        12       indirectly, of course was a payment to Iraq.  It was

        13       covering the cost of their inland freight that was

        14       occurring.  Now --

        15

        16       Q.   How is a payment to a Jordanian trucking company a

        17       payment to Iraq?

        18       A.   Well, if they carried out the work on behalf of the

        19       Iraqis, it meant that the Iraqis didn't have to pay for it.

        20       So, in effect, the Iraqis got the benefit of that - nobody

        21       else.

        22

        23       Q.   So how is that a payment to Iraq?

        24       A.   Well, it is a payment not to Iraq, but a payment for

        25       the benefit of Iraq.  It would have saved their government

        26       the cost of trucking, which was significant in the country

        27       at the time.

        28

        29       Q.   What you said was, "I would have thought that the

        30       payment to a Jordanian trucking company, indirectly, of

        31       course was a payment to Iraq."  It wasn't a payment to Iraq

        32       at all, was it, a payment to a Jordanian trucking company?

        33       A.   No, but I think, Mr Agius, it is a play on words.  The

        34       reality is that if you pay a Jordanian trucking company to

        35       carry out contract work in Iraq, that would have been - the

        36       only benefit that that would have been would have been to

        37       the Iraqi Government, because it would have saved them

        38       paying that cost, which was significant at that time.

        39

        40       THE COMMISSIONER:   Q.   Did you know that?

        41       A.   Sorry?

        42

        43       Q.   Did you know that?

        44       A.   Mr Commissioner, at the time I always believed that

        45       the logistics issue in Iraq was significant.  Iraq was a

        46       country where their basic system had started to fail

        47       significantly through the sanctions.  All the
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         1       infrastructure was failing quite dramatically and in fact,

         2       you know, once they started to import upwards of 2 million

         3       tonnes of wheat, which was about their imports, and

         4       sometimes more than that, the amounts of sugar, the amounts

         5       of rice that were coming in, and other goods, then the

         6       logistics of that were significant.

         7

         8            Now, I always believed that was the case.  But what I

         9       can say is that there is a report that was done by the

        10       United Nations in Baghdad in 2002 and it is a report

        11       relating to the flour milling industry and grain silos in

        12       particular, but it makes particular reference in one

        13       paragraph to the issue of trucking and logistics in Iraq,

        14       and I am very happy for the Commission to have this report

        15       to have a look at the paragraph.

        16

        17       Q.   Was it prior to March 2002?

        18       A.   Sorry?

        19

        20       Q.   Was it prior to March 2002?

        21       A.   No, it was actually in 2002, and it is dated June

        22       2002.  But the reality is that what it does do is confirm

        23       that in Iraq at that time there was a significant

        24       logistical issue with the transport of grain, the fact that

        25       the rail system had failed, the fact that the barge system

        26       had failed, and that all grain now coming into Iraq was

        27       being put on to trucks and it had increased the costs

        28       significantly.

        29

        30            Now, this was a report referring to the past, not to

        31       the future.  So all I am saying is that my general belief

        32       that this was the case, that there was a trucking issue, is

        33       simply just confirmed by this particular paragraph.  For

        34       what it is worth, of course, it is available to the

        35       Commission.

        36

        37       Q.   But the discussions that we are concerned with are

        38       in March 2000, before you had read that report.

        39       A.   That's correct.

        40

        41       Q.   What was your state of knowledge at that point of time

        42       regarding the trucking?

        43       A.   Well, certainly I was aware that infrastructure in

        44       Iraq had started to fail.

        45

        46       Q.   How did you learn that?

        47       A.   Well, I think that if you - in the discussions that
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         1       I recall with the minister and the IGB, you know, we've

         2       talked about whether in fact contracts were discussed.  My

         3       understanding and my general belief is that what was talked

         4       about was the general state of the issues in Iraq and

         5       generally the state of perhaps the wheat market.  So

         6       certainly in my early discussions that I recall with the

         7       United Nations when I was in Baghdad the first time, it was

         8       about generally the state of the conditions.

         9

        10            Now, you didn't have to go very far in Iraq to see

        11       what was happening.  Even the drive into Baghdad started to

        12       indicate what was happening.  So, in a general sense, I was

        13       aware that the whole country had started to fail.  I didn't

        14       have firm, I suppose, proof of that - I mean, I couldn't

        15       say that - but certainly I believe I was aware the country

        16       had started to fail in terms of infrastructure.

        17

        18            Now, there is no doubt that that was what was actually

        19       happening.  And in fact the Oil-for-Food Program is

        20       somewhat of a misnomer because the Oil-for-Food Program not

        21       only included food and medical supplies but included a

        22       significant amount of services and equipment for the

        23       various food production services in Iraq at that time.

        24

        25       Q.   Just remind me, how many times had you been to Iraq

        26       prior to March 2000?

        27       A.   I went to Baghdad in 1996, 1998 and 1999 - three

        28       times.

        29

        30       MR AGIUS:   Q.   We have a report that was filed by

        31       Mr Emons on 13 July 1998, part of confidential exhibit 1C.

        32       Could we bring up AWB.0084.0006.  Mr Emons says that his

        33       mission was:

        34

        35            To conduct a survey of the current status

        36            of the Iraqi milling industry, with

        37            particular emphasis on laboratory

        38            facilities servicing the milling industry.

        39            The primary objective is to carry out a

        40            comprehensive assessment of the current

        41            needs of the Iraqi grain laboratories in

        42            order to optimise the value of any

        43            assistance which may be offered by the AWB

        44            in support of current and future marketing

        45            initiatives in Iraq.

        46

        47       Then he sets out a deal of background, which I will leave
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         1       you to read.  The important aspect is at page 0007 under

         2       the heading "Grain Board of Iraq":

         3

         4            The Grain Board of Iraq (IGB) controls the

         5            accumulation, storage and utilisation of

         6            all wheat and other grains (chiefly rice

         7            and barley).  The IGB therefore has full

         8            responsibility for the operation of the

         9            port facilities at Umm Qasr as well as all

        10            inland grain terminals, and for the

        11            distribution of wheat to flour mills.

        12

        13       Now, would that have accorded with your state of knowledge

        14       as to the role of the IGB, Mr Flugge, prior to January of

        15       2000?

        16       A.   I believe it would have, yes.

        17

        18       Q.   I want to put the March meeting in a temporal context,

        19       and to do that I need to tender some documents.  I am not

        20       suggesting that you were privy to all of these documents,

        21       but if you would follow them with me as I bring them up and

        22       go through them.  The first is a cable of 13 January 2000

        23       from the Australian Mission in New York to the Department

        24       of Foreign Affairs and Trade in Canberra.

        25       A.   I actually can't see the document.

        26

        27       Q.   No.  I will see if we can bring it up.  I am not sure

        28       if we have this document on the system.  It is

        29       DFT.0001.0179.

        30

        31       THE COMMISSIONER:   I will mark that exhibit 456.

        32

        33       EXHIBIT #456 CABLE FROM AUSTRALIAN MISSION IN NEW YORK TO

        34       THE DEPARTMENT OF FOREIGN AFFAIRS AND TRADE IN CANBERRA,

        35       DATED 13/1/2000, BARCODED DFT.0001.0179

        36

        37       MR AGIUS:   Q.   I will provide you with a hard copy.  Let

        38       me go through this document.  It is from Bronte Moules at

        39       the UN Mission:

        40

        41            We were contacted today by the Office of

        42            the Iraq Program (OIP) (Johnston, chief,

        43            contracts processing section), who wished

        44            to draw to our attention information they

        45            had received about possible irregularities

        46            in the way the Australian Wheat Board may

        47            have received payment for wheat supplies to
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         1            Iraq and under the Oil-for-Food Program.

         2            2.  Johnston advised that the OIP had been

         3            contacted by a mission in New York

         4            (Johnston could not reveal which country

         5            the mission represents, due to commercial

         6            confidentiality), advising that its

         7            national Wheat Board, when recently

         8            negotiating a contract with the Iraqi Grain

         9            Board under the Oil-for-Food Program, had

        10            been asked to agree to a payment system

        11            whereby USD 14.00 per metric tonne of wheat

        12            would be paid "outside the Oil-for-Food

        13            Program".  The supplier was to have been

        14            provided with the details of a bank account

        15            outside Iraq - in Jordan - into which the

        16            additional money was to be paid.  While the

        17            OIP does not have precise details, they

        18            understand the arrangement was to have been

        19            for the wheat supplier to be paid using

        20            funds from the UN's Iraq account, but at a

        21            slightly inflated price.  The supplier

        22            would then - in a highly irregular move -

        23            pay a return percentage of the value of the

        24            contract, in USD, to the non-Iraqi account.

        25            In short, it appears to be a system

        26            designed to generate illegal revenue in

        27            USD.  The OIP believes the company involved

        28            in the scheme is owned by the son of Saddam

        29            Hussein.

        30            3.  The OIP told us that the country of the

        31            Wheat Board concerned, having drawn the

        32            matter to the UN's attention and

        33            ascertained that such formalities of

        34            payment were not permissible under the

        35            Oil-for-Food Program, had declined the

        36            Iraqi request and was, as a consequence,

        37            penalised by Iraq - ie the country

        38            concerned failed to secure contracts

        39            apparently because of its refusal to become

        40            involved in the kickback scheme.  The

        41            country in question told the OIP that, when

        42            it declined the Iraqi request, the Iraqi

        43            Grain Board had indicated that "other

        44            companies" - the AWB and one other country

        45            were specifically mentioned - had concluded

        46            contracts similar to the one which had been

        47            requested of this country.
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         1            4.  The OIP noted it had no way of judging

         2            the accuracy or otherwise of the claims the

         3            Iraqi Grain Board is alleged to have made

         4            about the AWB.  However, given the highly

         5            irregular nature of the transactions cited,

         6            and the possibility of a company's agreeing

         7            to a payment system and being unaware of

         8            its irregularity, the OIP asked if

         9            Australia could make some discreet

        10            high-level inquiries to ensure that the AWB

        11            is not inadvertently involved in any

        12            payment scheme which might be in breach of

        13            the Iraq sanctions regime.

        14

        15       So that was the first piece of information, Mr Flugge.

        16       A.   Mmm.

        17

        18       Q.   Could we bring up, please, DFT.0001.0177.

        19

        20       THE COMMISSIONER:   I will mark that exhibit 457.

        21

        22       EXHIBIT #457 DOCUMENT FROM CANBERRA OFFICE OF DFAT TO THE

        23       AUSTRALIAN UN MISSION, DATED 18/1/2000,

        24       BARCODED DFT.0001.0177

        25

        26       MR AGIUS:   Q.   This is from the Canberra office of DFAT

        27       to the Australian UN Mission:

        28

        29            Thank you for advice in REFTEL --

        30

        31       which was the last cable --

        32

        33            which we will draw upon in discussions with

        34            AWB when a suitable opportunity arises.

        35            2.  At this stage, we think it unlikely

        36            that AWB would be involved knowingly in any

        37            form of payment in breach of the sanctions

        38            regime.  We had reason last month to

        39            discuss AWB strategy regarding Iraq at

        40            senior level (Nigel Officer, general

        41            manager, global sales and marketing).  We

        42            were told that while competition in the

        43            Iraq market was growing, and AWB had

        44            concerns about the effect on their

        45            long-term dealings with the Iraq grains

        46            authority of the imminent retirement of a

        47            key contact, AWB was confident its overall
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         1            position would remain strong.  It was fully

         2            aware of, and respected, Australian

         3            Government obligations and UN Security

         4            Council sensitivities and would act

         5            accordingly.

         6            3.  For your own information, AWB confirmed

         7            our understanding that it had been

         8            approached by an international oil trader

         9            seeking AWB's assistance in gaining access

        10            to Iraqi oil.  AWB advised it had not

        11            rejected the idea, but had taken the

        12            position that any such arrangements would

        13            only be considered by AWB after sanctions

        14            were lifted.

        15

        16       That's the response from DFAT in Canberra.  That is dated

        17       18 January 2000.  The next document in the chronology is a

        18       cable of 10 March 2000 from Bronte Moules in the Australian

        19       UN Mission.  Could we bring up, please, DFT.0001.0171.

        20

        21       EXHIBIT #458 CABLE FROM BRONTE MOULES IN THE AUSTRALIAN UN

        22       MISSION, DATED 10/3/2000, BARCODED DFT.0001.0171

        23

        24       MR AGIUS:   Q.   This is the cable, Mr Flugge, that refers

        25       to the meeting that was had with Mr Nicholas on 9 March,

        26       and it is dated 10 March - the day after the meeting at the

        27       Australian Embassy with Mr Nicholas, Mr Snowball,

        28       Mr McConville and yourself:

        29

        30            ...follow-up discussions between DFAT and

        31            AWB; post to convey clarification to the

        32            UN.

        33

        34            Our REFTEL reported on information which

        35            the Office of the Iraq Program (OIP) drew

        36            to the mission's attention earlier this

        37            year concerning possible irregularities in

        38            the way AWB may have received payment for

        39            wheat supplied to Iraq under the

        40            Oil-for-Food Program.  You will recall that

        41            the possible irregularity had been drawn to

        42            OIP's attention by a third country, (whose

        43            identity the OIP was not at liberty to

        44            reveal), the third country claiming to have

        45            been told by the Iraqi Grain Board that the

        46            AWB had concluded contracts involving

        47            irregular payment methods.  We noted your
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         1            response (REFTEL).

         2            2.  Austrade Commissioner in Washington

         3            (Nicholas) has advised that in a routine

         4            meeting with the OIP late last week the OIP

         5            (Johnston, chief, contracts processing

         6            section) again raised the matter.  Johnston

         7            noted that the third country which claims

         8            it has failed to secure contracts with the

         9            Iraqi Grain Board on the grounds that it is

        10            not prepared to enter into contracts

        11            involving irregular payment methods

        12            (methods which, it claims, the AWB has been

        13            involved in), remained concerned about the

        14            matter.

        15            3.  Johnston mentioned to Nicholas an

        16            additional point which the OIP had not

        17            previously raised with the Mission.  The

        18            customs area of OIP had recently noticed

        19            that the standard contract used by the AWB

        20            and the Iraqi Grain Board contained a

        21            paragraph which implied additional

        22            conditions were attached to the contract,

        23            but not included in the papers submitted to

        24            the UN.  The relevant paragraph is the one

        25            at the end of the one-page standard

        26            contract used by the AWB/Iraqi Grain Board,

        27            and reads as follows:  "All other terms and

        28            conditions as per AWB Limited and Grain

        29            Board of Iraq standard terms and conditions

        30            for Australian wheat of which the parties

        31            admitted they have knowledge and notice, to

        32            apply to this contract where not

        33            inconsistent with the above."

        34            4.  While the "standard terms and

        35            conditions" are doubtless just that (ie

        36            "standard"), Johnston asked Nicholas if it

        37            would be possible to obtain a copy of the

        38            "standard terms and conditions" as,

        39            strictly speaking, this was required for

        40            the UN's customs clearance process

        41            (although it had not previously been picked

        42            up by the OIP).  We followed-up separately

        43            with Johnston on this point, who confirmed

        44            that, irrespective of the third country

        45            issue, the OIP, having now noticed this

        46            paragraph in the AWB/Iraqi Grain Board

        47            contract, is legally obliged to clarify it.



            .28/2/06 (36)              3543     T J FLUGGE (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1            5.  Nicholas had a meeting on 9 March with

         2            visiting AWB Limited chairman (Flugge) and

         3            AWB Limited New York office vice chairman

         4            (Snowball) (the meeting having been

         5            arranged prior to Austrade's meeting with

         6            OIP).  At the 9 March meeting, Nicholas

         7            took the opportunity to advise the AWB of

         8            the information which OIP had drawn to his

         9            attention.  AWB said this was not an issue,

        10            but undertook to consult with their

        11            headquarters and provide a response.  Based

        12            on discussions we subsequently had with

        13            Nicholas and AWB's New York office, we

        14            understand AWB's preference is that

        15            follow-up discussions be pursued with DFAT,

        16            but with Austrade kept in the loop.

        17            6.  While all indications from the AWB are,

        18            as expected, that the concerns of the OIP

        19            and the third country have no basis, until

        20            we are able to provide a formal reassurance

        21            of this, there will remain a question mark

        22            over the matter from the point of view of

        23            both the OIP and the third country referred

        24            to above.  The fact that the OIP has

        25            recently picked up what they see as a

        26            potentially anomalous element in the

        27            AWB/Iraqi Grain Board contract confirms

        28            that a formal response (from UNNY to OIP),

        29            including a copy of the "standard terms and

        30            conditions", will be needed to clarify the

        31            matter.

        32            7.  If for any reason it is not possible to

        33            provide a copy of the "standard terms and

        34            conditions", we/AWB would still need to

        35            provide some assurance to the OIP as to

        36            their contents (ie something more than the

        37            reference in the paragraph in question to

        38            conditions applying "where not inconsistent

        39            with the above"), though we assume that for

        40            legal reasons we would need to be cautious

        41            about any undertaking to provide assurances

        42            concerning business contracts.

        43            8.  Please note that Nicholas is reporting

        44            separately to Austrade Canberra on his

        45            meetings with OIP and AWB, noting the

        46            understanding regarding follow-up

        47            discussions as referred to in para 5 above.
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         1

         2       And the next document, Mr Flugge, is Mr Nicholas's report

         3       to his head office.  Could we bring up, please,

         4       DFT.0001.0261.  This is a report of 11 March.

         5

         6       EXHIBIT #459 REPORT OF MR NICHOLAS TO HIS HEAD OFFICE,

         7       DATED 11/3/2000, BARCODED DFT.0001.0261

         8

         9       MR AGIUS:   Q.   It is two days after the meeting with you

        10       and Mr Snowball and Mr McConville in Washington:

        11

        12            Trade Commissioner Washington met with

        13            Australian Wheat Board representatives who

        14            were visiting Washington on other business

        15            to advise them of UN concerns about

        16            suspected irregularities in AWB contracts

        17            with Iraq under the Oil for Food Program.

        18            Trade Commissioner is concerned that AWB do

        19            not understand the seriousness nor the

        20            urgency of the matter.  It may be necessary

        21            to advise the minister of the situation.

        22            End of summary.

        23            1.  Following discussion of this matter

        24            with Austrade executive general manager

        25            Americas (Michael Johnson), the purpose of

        26            this communication is to alert Austrade

        27            deputy managing director Langhorne of the

        28            situation.  Although the matter is being

        29            handled by Mission to the UN and by DFAT in

        30            Australia, the deputy managing director may

        31            see fit to advise the Minister For Trade.

        32            2.  I met with Office of the Iraq Program

        33            (OIP) (Johnston, chief, contracts

        34            processing section) in New York last week.

        35            Johnston advised that OIP had informally

        36            raised concerns about irregularities in AWB

        37            contracts with the Australian Mission to

        38            the UN in January.  However, Johnston said

        39            she had received an insufficient response

        40            to enable her to close the matter.

        41

        42       And he makes reference to cables that I have taken you to,

        43       Mr Flugge, of 13 January and 18 January:

        44

        45            Johnston said there were continuing

        46            concerns by the Mission of a third country

        47            that the AWB had agreed to the irregular
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         1            payment terms required by the Grain Board

         2            of Iraq (GBI).  She said it was conceivable

         3            that the AWB had entered into irregular

         4            terms "unknowingly".  Johnston referred to

         5            a clause in the AWB contracts with the GBI

         6            that implied there was a separate contract

         7            in place and of which the OIP had not been

         8            made aware.  Johnston asked whether we

         9            (Austrade) could follow up with the AWB and

        10            obtain a copy of any "parallel" contracts

        11            for the perusal of the OIP.  Johnston

        12            emphasised that it is imperative that this

        13            matter be "put to rest" before the mission

        14            of the third party country makes a formal

        15            complaint against the AWB.

        16            4.  Austrade office met with AWB delegation

        17            to Washington during this week to advise

        18            them of the matter.  The delegation

        19            comprised AWB chairman (Trevor Flugge),

        20            manager government relations (Andrew

        21            McConville) and New York representative

        22            (Tim Snowball).

        23            5.  AWB assured us there were no

        24            irregularities in their dealings with Iraq,

        25            but I emphasised that AWB needed to provide

        26            copies of any other contracts in order to

        27            erase the concerns of OIP.  Snowball

        28            expressed the view that all clauses in the

        29            contract were standard and that it was not

        30            necessary to provide additional information

        31            to OIP.

        32            6.  After the possible consequences of not

        33            providing OIP with the requested

        34            information was explained, McConville and

        35            Flugge expressed the view that this would

        36            be taken seriously by AWB and that a full

        37            response would be forthcoming for the UN.

        38            7.  I advised AWB that it could respond to

        39            OIP either via Austrade Washington or via

        40            DFAT and our mission to the UN.

        41            8.  This matter has been discussed by

        42            Mission and Austrade Washington and we have

        43            agreed to keep each other informed of

        44            developments.

        45            9.  Austrade Washington is concerned to

        46            ensure that the AWB follow through and

        47            provide copies of any other contracts in
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         1            place with the Grain Board of Iraq and that

         2            the Trade Minister is advised of the

         3            situation if necessary.

         4            10.  Note that distribution of this cable

         5            has been restricted.

         6

         7       And distribution includes Austrade and DFAT.  Mr Flugge,

         8       those documents provide a context for the meeting that took

         9       place between Mr Nicholas, yourself, Mr Snowball and

        10       Mr McConville in Washington on 9 March.  I am not

        11       suggesting that you have seen those documents before, you

        12       understand.  Now that you have that information, and you

        13       have that context, what is your recollection of the meeting

        14       that you had in Washington in March with Mr Nicholas?  Is

        15       it any better than it was yesterday?

        16       A.   No, it doesn't change anything.  Obviously behind that

        17       meeting there is a lot more information, but it actually

        18       doesn't mean that I recall anything more or even the

        19       context of it.  It was raised, obviously, but, you know,

        20       I still don't recall the meeting, and it doesn't sort of

        21       all of a sudden bring a flashback to me.  So, you know, I

        22       can see what's happening behind it, I can understand it a

        23       lot more now, but, I am sorry, it doesn't sort of all of a

        24       sudden change my position.

        25

        26       Q.   The question remains, Mr Flugge, that if Mr Johnston

        27       spelled out the inquiry that the UN had raised with him to

        28       you, why you did nothing about it.

        29       A.   Mr Johnston?

        30

        31       Q.   I am sorry, if Mr Nicholas spelled out the inquiry

        32       that Ms Johnston of the UN had raised with you to him, why

        33       you did nothing about it?

        34       A.   Well, I think we did do something about it.  I think

        35       what happened was that Mr Snowball obviously took the issue

        36       up.  Now, that's what is indicated in his email.  So

        37       I think it's not necessarily a matter for me to go through.

        38       I mean, when I look at this, Mr Agius, this is a level of

        39       detail that I would not normally deal with as a

        40       non-executive chairman.  I mean, if contracts were to be

        41       provided and explanations of that, it is not something that

        42       I would have done.  This would have been purely a

        43       management issue to resolve.

        44

        45       Q.   That's all the more reason why you might have followed

        46       it up yourself, Mr Flugge, if it was not a matter within

        47       your area of authority but you were learning of a complaint
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         1       by a third party country which included information

         2       provided by the third party country to the UN that AWB was

         3       making payments in the way in which I have read.  Surely it

         4       is a matter that, whether it be a management matter or not,

         5       you ought to have taken up?

         6       A.   Well, if you put it that way, yes, but if you look at

         7       the context of the meeting and maybe the way I viewed the

         8       meeting, and particularly, obviously, Mr Snowball's

         9       approach to it, which he indicates in his email, it may not

        10       have been taken as seriously as perhaps what these

        11       particular series of documents indicate, and so on that

        12       basis, you know, I would have assumed that management were

        13       going to deal with the issue and provide the necessary

        14       documentation to the relevant people.  So I don't

        15       necessarily think in the context of that meeting that

        16       I would have done anything more than suggest that

        17       management resolve the issue.

        18

        19       Q.   Mr Snowball in his email says "We played down the

        20       issue and said we would look at the UN request", and in his

        21       evidence before this inquiry Mr Snowball expanded on that

        22       at page 3030, line 15:

        23

        24            ...Who played down the issue, Mr Snowball?

        25            A.   I believe Alistair requested a meeting

        26            with our chairman, so I suggested that our

        27            chairman set the tone of that meeting and

        28            that's why I've written that there.

        29            Q.   I'm sorry, who played down the issue?

        30            A.   Our chairman conducted the meeting

        31            with Alistair and I suggest that that's my

        32            interpretation of his response to

        33            Alistair's meeting.

        34            Q.   So your chairman played down the

        35            issue?

        36            A.   It appears so from this...

        37

        38       Is that a fair summary of what happened?

        39       A.   Well, you see, I can't recall the meeting, so it is

        40       really - I have to rely on what is actually written by

        41       Mr Snowball at that point in time.  Trying to speculate -

        42       and I suggest he is speculating on what might or might not

        43       have happened depending on what he has written in the

        44       email.  Clearly, I wouldn't have necessarily seen

        45       Austrade - and I think I made this point yesterday - as the

        46       sort of people we would be dealing with in relation to this

        47       issue.  If it had been the UN Mission, if it had been the
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         1       Department of Foreign Affairs and Trade, then I think it

         2       would have had quite a different status.  But Austrade, not

         3       necessarily.  So quite clearly, in terms of the context and

         4       trying to imagine how I would have played that at that

         5       time, and depending also on what Mr Snowball would have

         6       briefed me initially about the meeting or the individual,

         7       you know, I may have just simply said, "Look, we'll take it

         8       on board, we're not here" - I couldn't discuss the details

         9       of those documents.  I had never seen Iraqi contracts.

        10       I certainly wouldn't have been in a position to explain

        11       what was going on or what wasn't going on.  We would have

        12       basically had to leave it at that, otherwise we would have

        13       been talking around in circles.  And obviously Mr Snowball

        14       did follow that up.  Now, that - you know, from what I can

        15       glean from Mr Snowball's email, which really is the only

        16       thing that gives me any sort of understanding of what took

        17       place, that's what happened - he took the issue up.

        18

        19       Q.   Why would you play down what Mr Nicholas of Austrade

        20       had told you?

        21       A.   I don't necessarily think - I don't agree that it

        22       would have necessarily been played down.  Had I - if I had

        23       a recollection of the meeting, I could probably try and

        24       give you the context, but it is extremely difficult to

        25       hypothesise on why we would have anything - I never wrote

        26       the email.  They are Mr Snowball's words, not mine.

        27

        28       Q.   If Mr Nicholas passed on to you the terms that he had

        29       received the inquiry in, that a third party country had

        30       been asked to agree to make a payment of US$14 a metric

        31       tonne outside the Oil-for-Food Program, and that that third

        32       party country had been told that AWB and one other country

        33       were making such payments, wouldn't it have been incumbent

        34       upon you to take control of the matter and to see that it

        35       was properly investigated?

        36

        37       MR BARKER:   I object to this, Mr Commissioner.  This

        38       witness is being asked to comment upon perceptions of other

        39       people about what other people were told by third parties

        40       in documents which were not his, which he has never seen

        41       before, and the whole process, in my submission, is

        42       unhelpful.

        43

        44       THE COMMISSIONER:   Yes, no, I will allow it, Mr Barker.

        45

        46       THE WITNESS:   I am sorry.

        47
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         1       MR AGIUS:   Q.   Do you remember the question?  If

         2       Mr Nicholas had passed on to you the terms in which he had

         3       received this inquiry - that is, that a third party country

         4       had been asked to agree to make a payment of US$14 a metric

         5       tonne outside the Oil-for-Food Program, and that that third

         6       party country had been told that AWB and one other country

         7       were making such payments - wouldn't it have been incumbent

         8       upon you to take control of the matter and to see that it

         9       was properly investigated?

        10       A.   Well, I don't think that it is an issue whether

        11       Mr Nicholas said that.  If anyone had come to AWB with that

        12       level, then it should have been investigated.  I completely

        13       agree with that.

        14

        15       THE COMMISSIONER:   Q.   I mean, this raises what you

        16       yesterday described as the red flags to which you would

        17       have responded?

        18       A.   That's right.

        19

        20       Q.   And if this cable sent the next day recording the

        21       events of the meeting is accurate, those red flags were

        22       raised?

        23       A.   Well, I am sorry, Commissioner - you know, I don't

        24       recall that.  I really believe - if that had been given to

        25       me in that meeting in such clear terms, then I believe

        26       I would have recalled it, but I don't.  The only thing that

        27       can help me with this meeting, and even now, is

        28       Mr Snowball's comment on it.  I didn't even recall the

        29       meeting before I saw Mr Snowball's email.  Then I see

        30       Mr Snowball's email.  He doesn't make any reference to

        31       that. So I am relying basically on trying to get my memory

        32       around what might or might not have happened at this

        33       particular meeting.  Now this hypothetical question that's

        34       being put is that this was what was put at the meeting

        35       because someone sent it the next day.  I don't actually -

        36       you know, I don't have any recollection of that, and that's

        37       purely hypothesis.  That certainly - if it was put that

        38       way, it's a red flag.

        39

        40       Q.   You understand that at some point of time I will have

        41       to make a finding as to what I conclude occurred at this

        42       meeting.

        43       A.   Mmm.

        44

        45       Q.   I'm to make it, as I understand your evidence, on the

        46       basis that you don't have any recollection of the meeting.

        47       A.   I don't have any recollection of the meeting.  I am
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         1       really working off Mr Snowball - I really don't recall the

         2       meeting, and I have said that, you know, for the last six

         3       months, because it initially was raised by AWB's lawyers

         4       with me in a phone conference.

         5

         6       Q.   And reading these emails and their accounts of what

         7       happened at this meeting doesn't help you?

         8       A.   No, it doesn't.

         9

        10       THE COMMISSIONER:   Is that a convenient time, Mr Agius?

        11

        12       MR AGIUS:   Yes, thank you, Mr Commissioner.

        13

        14       SHORT ADJOURNMENT

        15

        16       MR AGIUS:   Q.   Mr Flugge, given what you have said about

        17       that material and the raising of red flags by it, isn't

        18       there a strong inference that in fact this isn't material

        19       that you have forgotten about?

        20

        21       MR BARKER:   I object to that.

        22

        23       MR AGIUS:   I will put it another way.  I withdraw that

        24       question.

        25

        26       Q.   You say that if you had been told that information

        27       about the complaint by a third party country to the effect

        28       that AWB was making an irregular side payment of $14 a

        29       metric tonne, it would have raised a red flag; is that

        30       true?

        31       A.   Depending on the context in which it was raised and

        32       the circumstances, it could have been a red flag.  In other

        33       contexts, and as I have said, in this case, I'm not sure

        34       whether the context is exactly the same as what I would

        35       have suggested that a red flag should be raised, and, you

        36       know, I think again it's a hypothetical question, Mr Agius.

        37

        38       Q.   Why is it hypothetical?  It is hypothetical only to

        39       the extent that you say you don't remember it.  But we have

        40       cables now which date from the day after and two days

        41       after, setting out information that Nicholas said at the

        42       time that he conveyed to you.

        43       A.   Well, it may well be that I have forgotten, Mr Agius,

        44       but the reality is that that's what he says.  Obviously the

        45       only correspondence that I can work from from AWB's point

        46       of view is the cable that Mr Snowball took.  So what we

        47       seem to have is a conflict.
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         1

         2       Q.   Where is there a conflict?  On the one side you say

         3       you don't remember --

         4       A.   Well, the conflict is - well, one is very explicit.

         5       The other is just simply saying that these issues - that

         6       issues were raised.  Now, that seems to be - there is

         7       something wrong here somewhere, and I happen to be sitting

         8       in the middle and you are suggesting, well, I have

         9       forgotten about the most serious one.  Now, I think there

        10       is a dispute as to what was raised and what isn't,

        11       depending on whether you read the cables or whether you

        12       read Mr Snowball's, I suppose, version of the events, and

        13       they are quite different.

        14

        15       Q.   Not only do we have the cables, Mr Flugge, but we also

        16       have Mr Emons' email of 4 April in which he tells Mr Watson

        17       that he had a discussion with you about the finer points of

        18       the trucking payment.

        19

        20       MR BARKER:   I object to this, Mr Commissioner.  This

        21       witness should not be harassed about what other people said

        22       in documents which are not his and were never referred to

        23       him and which he has never seen before.  It is entirely

        24       unproductive.  I know you are not bound by the rules of

        25       evidence, but this is going too far, with respect.

        26

        27       THE COMMISSIONER:   No, I think it is not.  This raises the

        28       issue of whether this gentleman has a recollection of any

        29       discussion he had with Mr Emons.

        30

        31       MR BARKER:   Yes, but he is being cross-examined on the

        32       basis that everything in documents which are not his is

        33       true and is an accurate account of what happened.

        34

        35       THE COMMISSIONER:   Yes.  No, I will allow the question.

        36

        37       MR AGIUS:   Q.   Mr Flugge, we also have Mr Emons' email of

        38       4 April, three weeks or less after these events.  You will

        39       recall that from yesterday.

        40       A.   Yes.

        41

        42       THE COMMISSIONER:   Q.   Have you thought overnight about

        43       whether you did have such a discussion with Mr Emons?

        44       A.   Commissioner, I have been thinking about this ever

        45       since this was given to me before the public hearings

        46       started, and I have tested my memory by trying to find

        47       diaries, trying to look at anything that I can look at to
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         1       see what memories I can recover.  I cannot recall specific

         2       discussions with Mr Emons on this issue.

         3

         4            Let me say, Mr Commissioner, if I may, if I was such a

         5       central figure in all of these, as some of the people seem

         6       to be suggesting, like Mr Emons, why wasn't I copied on

         7       some of these emails?  Why is it that I was on the email

         8       system within AWB but I haven't been able to find anything

         9       that all these people have been talking about, but they

        10       were never, ever copied to me, and I find that strange.

        11       Certainly, in trying to test my memory, it just leaves me

        12       nowhere to go.

        13

        14       MR AGIUS:   Q.   Did you have a discussion with Mr Snowball

        15       or anybody else at AWB the thrust of which was that this

        16       sort of matter should be played down and effectively should

        17       be covered up?

        18       A.   Well, I reject that proposition completely.

        19

        20       Q.   Did you learn of the fact that Mr Officer and Mr Owen

        21       were given releases by AWB at the time that they left AWB's

        22       employment in mid 2000?

        23       A.   I didn't hear - did you say "if"?

        24

        25       Q.   No, were given releases.

        26

        27       THE COMMISSIONER:   Would you start the question again?

        28

        29       MR AGIUS:   Yes.

        30

        31       Q.   Did you learn of the fact that Mr Officer and Mr Owen

        32       were given releases by AWB at the time that they left AWB's

        33       employment in mid 2000?

        34

        35       MR BARKER:   Well, "Owen" should be "Emons".

        36

        37       MR AGIUS:   Q.  I'm sorry, did you learn of the fact that

        38       Mr Officer and Mr Emons were given releases by AWB at the

        39       time that they left AWB's employment in mid 2000?

        40       A.   I don't know whether - and I don't believe I was aware

        41       about Mr Emons, but I certainly recall a discussion with

        42       Mr Officer, he actually called me regarding an indemnity

        43       that he was looking for from Andrew Lindberg, and I said to

        44       him, as I can recall at the time, that it is not an issue

        45       that I would get involved in - quite an angry discussion or

        46       call.  It was a relatively short discussion, as I recall

        47       it.  I am not - I can't remember exactly what happened
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         1       after that or whether I was informed that they eventually

         2       got releases or not.  What I am aware of is that they left

         3       the company.  I was not directly involved in that

         4       particular issue.

         5

         6       Q.   Well, can you recall what the substance of the

         7       conversation with Mr Officer was?

         8       A.   No, I can't.  What I can recall is that there was a

         9       discussion regarding an indemnity.  I guess my feeling of

        10       the discussion was not so much the indemnity but the fact

        11       that Mr Lindberg had decided that he wanted to replace

        12       Mr Officer.  Lindberg replaced a number of people at that

        13       point in time, and I guess certainly the indemnity, as

        14       I recall, came up, but I don't recall specifically what it

        15       was in relation to.

        16

        17            Now, I would have cut this fairly short.  I want to

        18       say, Commissioner and Mr Agius, that when I first became

        19       chairman of AWB in '95 - historically the board, management

        20       had the opportunity, in terms of a dismissal, to appeal to

        21       the chairman.  In fact, in 1995 there was someone whose

        22       position was terminated.  It ended up in arbitration.

        23       I ended up getting caught up in that through nothing other

        24       than being the chairman.  And I vowed from that point

        25       onwards that I was not going to get involved and that

        26       I would not - that position that had been under the old

        27       statutory authority guidelines, that that wasn't going to

        28       happen in the future.  So when staff came and left, I kept

        29       out of that completely.  And that was very clear in my

        30       mind, we went through quite a process on that, of

        31       arbitration.

        32

        33       Q.   Now, you say in your statement that Mr Officer speaks

        34       about the circumstances of his leaving AWB at paragraphs 83

        35       to 91 of his supplementary statement:

        36

        37            He also says in paragraph 61 that he talked

        38            to me about his concerns arising from

        39            legislation prohibiting foreign corrupt

        40            practices.  I have no recollection of any

        41            such discussions, but I do recall that at

        42            the time he was leaving the company he made

        43            an angry call to me saying that

        44            Andrew Lindberg was refusing to give him

        45            some sort of indemnity.  I said I was not

        46            going to get involved as it was an issue

        47            between him and management.  That was the
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         1            last time I spoke to Mr Officer.

         2

         3       Can you recall what it was Mr Officer said to you?

         4       A.   No, I don't.  I don't recall specifically what he

         5       said.

         6

         7       Q.   Can you recall whether or not at that time it was

         8       against some background of which you were aware, but that

         9       you have now forgotten?

        10       A.   No.

        11

        12       Q.   We have Mr Officer's release.  Could we bring up,

        13       please, WST.0007.0035_R.  Could we go to the second page,

        14       0036_R, paragraph 8:

        15

        16            AWB acknowledges that it (by its Board and

        17            Chief Executive Officer) authorised agency

        18            payments during the period 15 December 1999

        19            to 9 June 2000 to overseas agents for

        20            sales.

        21

        22       That clause refers to the board and the chief executive

        23       officer.  We've not been able to find any note in the board

        24       minutes of any acknowledgment by the board of this

        25       authorisation or any authorisation for this release.  Are

        26       you aware of whether or not this matter ever went to the

        27       board?

        28       A.   No, I don't believe it was ever mentioned to the

        29       board.

        30

        31       Q.   Are you aware of any facts and circumstances that

        32       might have led Mr Lindberg to believe that you, on behalf

        33       of the board, were making that acknowledgment?

        34       A.   No.

        35

        36       Q.   May we take it, then, that you never told Mr Lindberg

        37       that a clause of that nature was okay so far as the board

        38       was concerned, or was approved by the board?

        39       A.   Well, I don't recall the discussions at that stage,

        40       but I don't believe that I would have given that sort of

        41       commitment.  I never saw the deeds of release of any of

        42       these individuals and I wasn't involved.  So I certainly

        43       don't believe I gave any authorisation whatsoever for that

        44       clause to be inserted.

        45

        46       Q.   So is it your evidence, then, that, so far as you were

        47       aware, the statement of acknowledgment that we see in
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         1       paragraph 8, being the acknowledgment by the board, is not

         2       an accurate one?

         3       A.   It's not an accurate one from where I sit.

         4

         5       Q.   Now, there is a similar statement - I won't take time

         6       bringing it up, but if you just accept from me there is a

         7       similar statement - in Mr Emons' release, in paragraph 7 of

         8       his release:

         9

        10            AWB acknowledges that it (by its Board and

        11            Chief Executive Officer) authorised agency

        12            payments during the period 15 December 1999

        13            to 28 June 2000 to overseas agents for

        14            sales.

        15

        16       Did you ever authorise the inclusion of such a term in

        17       Mr Emons' release?

        18       A.   No.

        19

        20       Q.   And to your knowledge are you aware of whether the

        21       board ever authorised such a term?

        22       A.   I don't believe they did.

        23

        24       Q.   So to the extent that that paragraph indicates an

        25       acknowledgment by the board, would you say it is

        26       inaccurate?

        27       A.   In terms of the board's position, yes.

        28

        29       Q.   Can you think of any facts or circumstances which

        30       might have given Mr Lindberg to believe that either you or

        31       the board authorised the inclusion of such a term in the

        32       releases?

        33       A.   No, I can't think of any specific issue or detail.

        34

        35       Q.   Mr Flugge, would it be correct to say that you brought

        36       a proposal to the board that the AWB should consider buying

        37       Ronly?

        38       A.   I don't recall ever bringing a proposal to the board

        39       of that nature.  That would be highly unusual.

        40

        41       Q.   In your recollection, how did the proposal that there

        42       should be any merger with Ronly or purchase of Ronly arise?

        43       A.   I actually can't recall specifically how it arose.

        44       I mean, again, I think in terms of the board and advising

        45       the board, that should be recorded in the board minutes,

        46       which I don't have a copy of all the board minutes, but

        47       I would - I believe that somewhere in there it should be
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         1       recorded as to how that was brought up.

         2

         3       Q.   Did you meet with the Ronly representatives at the

         4       grain conference in London in 1999?

         5       A.   Yes, I believe I did.

         6

         7       Q.   Did you have dinner with them?

         8       A.   I believe I did.

         9

        10       Q.   With Mr Emons?

        11       A.   I believe Mr Emons and Mr Officer were present, yes.

        12

        13       Q.   And the Ronly personnel?

        14       A.   Mr Bali and probably Yahya.  I can't really remember

        15       how you pronounce it.

        16

        17       Q.   Did you know them before that dinner?

        18       A.   Yes, I would have met Mr Bali before.

        19

        20       Q.   In what circumstances - commercial or social?

        21       A.   No, commercial.  Ronly had business in Turkey.

        22       I mean, that - I recall that the business in Turkey had

        23       been started by Ronly not long after I became chairman.  It

        24       was particularly interesting because normally Australia

        25       would not be able to compete in the Mediterranean because

        26       of freight rates, and obviously that particular business

        27       which was done was new business for AWB and certainly did

        28       catch my attention.  So I can't recall when I first met

        29       Mr Bali, but it would have been before that particular

        30       meeting in 1999.

        31

        32       Q.   You say in your statement at paragraph 120 that you do

        33       not recall the subject of Iraq trucking fees being raised.

        34       Does that mean they weren't raised or does that mean you

        35       simply don't recall whether they were or not?

        36       A.   No, I think when I - and I thought about this

        37       carefully, and obviously I have given this a lot of

        38       consideration and trying to think.  I can't say that they

        39       weren't raised.  I certainly don't recall them being

        40       raised, and if, in fact - I guess it stems from Mr Emons'

        41       comment that - almost as though they were raised casually.

        42       Now, I don't recall that, and if it was casual - as I said,

        43       because of the other problems I have, I may not necessarily

        44       have picked it up.  But I certainly don't remember any

        45       substantive discussions about this.

        46

        47       Q.   When you say - and that was the point of my question -
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         1       you don't remember, are you saying that, to the best of

         2       your memory, this wasn't said, or are you saying, "Look, it

         3       might have been said but I don't remember one way or the

         4       other"?

         5       A.   To the best of my recollection, it wasn't said, but I

         6       can't rule it out having been discussed.

         7

         8       Q.   And that's because of your hearing problem?

         9       A.   Not necessarily.  I mean, all I am suggesting is that

        10       at restaurants, in very crowded places, unless people speak

        11       to me directly, then I won't necessarily pick up casual

        12       comments, and I think really I was referring to what

        13       I would suspect is a casual comment from Mr Emons where he

        14       said someone said, "Oh, we will look after that for you'".

        15       Now, I don't recall the discussion taking place, and

        16       I certainly wouldn't necessarily have picked up that

        17       particular comment.

        18

        19       Q.   What about his evidence that he had become aware -

        20       this is at page 1866 - by the time of that conference that

        21       most if not all of the European companies dealing with

        22       cereals sold to Iraq had to pay some form of transportation

        23       fee, and that this was common knowledge amongst the traders

        24       with whom he spoke at the conference and on other occasions

        25       in the second half of 1999.  Were you privy to that kind of

        26       knowledge during your attendance at the grains conference?

        27       A.   No.  The people that I mixed with at the grain

        28       conference by and large were government people.  The

        29       International Grains Council was actually in fact a

        30       government-sponsored conference, which in fact quite a

        31       number of traders did attend, so there was a trade group

        32       that they would have mixed with, but by and large we mixed

        33       with the government group.  I think what can be shown from

        34       my diaries is that I had a series of meetings, particularly

        35       at that time, with Joanne Martin, and all of those involved

        36       some sort of either government or semi government-type

        37       organisations, not trade.

        38

        39       Q.   Were you, during the course of this dinner, engaged in

        40       conversations with the Ronly personnel about the potential

        41       purchase of Ronly?

        42       A.   I mean, it is possible.  I recall the dinner, but

        43       I certainly don't recall any discussions that were there,

        44       and that was my point before, Mr Agius.

        45

        46       Q.   Well, Mr Emons says this - I asked him a question at

        47       page 1867, line 13:
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         1

         2            Q.  Now, I want you to look, if you would,

         3            at paragraph 26.  You say that during the

         4            conference you attended a dinner with

         5            representatives of Ronly and Messrs Officer

         6            and Flugge were there, as was Ms Martin.

         7            You refer to the persons who represented

         8            Ronly, and you set out a conversation when

         9            the subject of Iraq was raised, and

        10            discussion turning to the payment of the

        11            trucking fee, someone from Ronly saying,

        12            "We can help you with this; we will take a

        13            fee but we can discuss that later."  You

        14            say that the other AWB representatives

        15            would have heard those words.  What was

        16            said about the trucking fee that prompted

        17            those words, Mr Emons?

        18            A.   We were in the process of having

        19            discussions about this potential purchase

        20            of Ronly, and the areas in which Ronly felt

        21            they could help the AWB in its global

        22            trading expectations, and in the course of

        23            that discussion, as they were aware

        24            themselves, because they were looking to

        25            offer some grains under their own name into

        26            Iraq, the discussion about trucking fees

        27            had arisen.

        28

        29       I ask you, can you recall discussions with the

        30       representatives of Ronly about the potential purchase of

        31       Ronly and the areas in which they felt they could help the

        32       AWB in its global trading?

        33       A.   Well, certainly I don't believe at that dinner there

        34       were any substantial discussions on that, and I - otherwise

        35       I am sure I would have recalled it.  My recollection of the

        36       discussion with Ronly and why - to potentially they might

        37       have been a good mix for us was actually their trading

        38       expertise.  AWB was a marketing organisation, we didn't

        39       actually trade grain on the international market, and

        40       I always felt that AWB needed to gain some trading

        41       experience.  Now, you either - or trading opportunity.  You

        42       either build that yourself or you buy it in.  It did seem

        43       to me, on the face of it, because of the performance of

        44       this group, particularly in Turkey - and I believed they

        45       had done a good job there - that they had some potential.

        46

        47            Now, it was looking to do a joint venture, but it was
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         1       a trading joint venture.  I don't recall Iraq ever being

         2       part of that particular discussion or any discussions that

         3       we would have had on that.  But certainly in terms of their

         4       trading ability and their contacts, particularly in eastern

         5       Europe, where the grain industry was developing quite

         6       rapidly, it seemed on the face of it that this would have

         7       been a good opportunity for AWB.

         8

         9       Q.   Might that not have been the subject of discussion

        10       during the course of this dinner?

        11       A.   It could well have been, but if it was at a

        12       restaurant, and basically people were chatting one to one,

        13       I don't believe that it would have been a substantive

        14       discussion.  I mean, I'm sure that if it was that

        15       substantive and that important, I would have a better

        16       recollection of it.  I really only recall that there was a

        17       dinner and I attended that dinner.

        18

        19       Q.   Can we bring up, please, exhibit 87, which is

        20       AWB.5066.0344.  This is Mr Long's email to Mr Geary in

        21       which he says, having described the background:

        22

        23            Ronly were involved in paying inland

        24            trucking charges and chartering vessels for

        25            us because of alleged problems with the

        26            UN/IGB.  AWB paid Ronly in advance ($12 per

        27            tonne) and Ronly paid (via some shelf

        28            company) the Jordanian trucking company.

        29            Mark Emons and Mike Watson set the deal up.

        30            Based on the paperwork we have from Ronly

        31            (our files are thin) there is not enough

        32            evidence to prove that AWB has liability or

        33            agreed to indemnify Ronly for acting as

        34            charterer.  AWB paid Ronly USD20 cents per

        35            tonne facilitation fee.  Ronly argue the

        36            opposite but can't substantiate it to our

        37            satisfaction.

        38            Nori has mentioned that Paul and Trevor are

        39            aware of the deal and sanctioned it.

        40            Nori called T Flugge Fri night complaining

        41            about our position.  TF called me and wants

        42            to distance himself.

        43

        44       Now, did Nori call you?

        45       A.   Yes, I believe he did.

        46

        47       Q.   And what did he say to you?
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         1       A.   Well, my recollection - I can't recall the specific

         2       conversation, but I do recall him calling me and I believe

         3       it was in relation to the dispute with the Amaratos.  That

         4       was a fairly public event, because it was a ship that ran

         5       into a wharf, which at the time certainly was publicised in

         6       the rural press.  So I had some knowledge of it.

         7

         8            My recollection was that he sought my help in trying

         9       to, I guess, resolve the issue with AWB.  My recollection

        10       of what I said to him was that I was no longer in a

        11       position to work with AWB, that I was no longer chairman,

        12       and therefore I had no influence, nor did I want to get

        13       involved in trying to resolve disputes between commercial

        14       parties.  And really that's about where the conversation

        15       finished.

        16

        17            The next morning I rang Michael Long and said, "What

        18       the hell's going on?  It is not an area for me to get

        19       involved in.  I am no longer chairman of AWB and really

        20       I am not going to get involved in these sorts of commercial

        21       disputes that are going on".

        22

        23       Q.   In his conversation with you did Nori speak to you

        24       about the arrangement that AWB had with Ronly whereby Ronly

        25       was paid 20 cents per tonne facilitation fee?

        26       A.   No, I don't believe that was ever, ever raised with

        27       me.

        28

        29       Q.   You don't believe he ever mentioned that to you?

        30       A.   No.

        31

        32       Q.   Did he tell you that Ronly had assisted AWB in making

        33       the trucking fee payments?

        34       A.   No.  You see, I don't recall - I mean, I recall the

        35       phone call coming in.  I recall him seeking my support to

        36       see if we could resolve what he was suggesting was a

        37       commercial dispute, that AWB had a liability, that AWB was

        38       not being reasonable; could I do anything.  I mean, this

        39       was fairly typical of Nori.  He would use whatever he

        40       could, and whatever leverage he could, to get jobs done.

        41       That is a typical trader, and that's the way I took it,

        42       that again he was just simply using me as leverage and

        43       I said, "No, I am not in a position to provide leverage."

        44

        45       Q.   In attempting to use you as leverage, did he tell you,

        46       in substance, what Ronly had done for the AWB?

        47       A.   And I said no.
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         1

         2       Q.   I am sorry?

         3       A.   I said to you before in the answer to that question,

         4       no, I don't believe that that particular discussion went

         5       anywhere near that far.

         6

         7       Q.   I asked you about the 20 cents per tonne facilitation

         8       fee.  I am asking you about something different now.  Did

         9       he tell you anything at all about what Ronly had done --

        10       A.   No.

        11

        12       Q.   -- to assist AWB?

        13       A.   No, I don't believe he did on that occasion, no.

        14

        15       Q.   Were you aware that Ronly had an arrangement with AWB

        16       whereby it would assist the AWB in making the $12 per tonne

        17       trucking fee payment to the Jordanian trucking company?

        18       A.   No.  I don't believe I was ever aware of that.

        19

        20       Q.   Were you aware that Ronly received a 20 cents per

        21       tonne fee from AWB?

        22       A.   No.

        23

        24       Q.   Over what period of time was it that your daughter

        25       worked for Ronly?

        26       A.   We have checked that out.  She actually began in July

        27       1999.

        28

        29       Q.   And when do you say it ended?

        30       A.   According to her payment records, it ended in February

        31       2001.  She was there a period of 18 months, or just over.

        32

        33       Q.   So you deny, do you, that you were ever told by

        34       anybody of Ronly's involvement in this?

        35       A.   I do deny that.

        36

        37       Q.   Did you ever have a conversation with Mr Stott about

        38       the payment of trucking fees by AWB?

        39       A.   I don't recall specific conversations with Mr Stott

        40       about that, but certainly that is possible.

        41

        42       Q.   Were you ever told anything about the report that

        43       Arthur Andersen had provided dated December 2000, and which

        44       was forwarded to AWB under the cover of a letter in early

        45       2001?

        46       A.   Only what I believe was recorded in the board papers.

        47
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         1       Q.   Were you told in advance that a report was going to be

         2       commissioned from Arthur Andersen?

         3       A.   No.  I don't believe I was.

         4

         5       Q.   After Arthur Andersen furnished its final report -

         6       which we understand to be a report dated December 2000 -

         7       were you ever given a briefing in relation to it by

         8       Mr Lindberg?

         9       A.   Only as far as the board is concerned.  I don't

        10       believe I was ever briefed in any detail on it.

        11

        12       Q.   So if you received a briefing in relation to the

        13       Arthur Andersen report, it was a briefing you received

        14       together with other members of the board during the course

        15       of a board meeting; is that right?

        16       A.   It would have been.

        17

        18       Q.   Did you ever discuss the findings of the Arthur

        19       Andersen report with Mr Lindberg?

        20       A.   No.

        21

        22       Q.   Mr Lindberg has said at page 921, in answer to this

        23       question:

        24

        25            Q.  Did you report to or have a report

        26            prepared for the board about the issue of

        27            the integrity of the international

        28            marketing group and the dangers that Arthur

        29            Andersen had exposed?

        30            A.   I can't specifically recall.  I

        31            believe there were briefings to the board.

        32            I remember Charles Stott giving briefings.

        33            I remember discussing certainly the

        34            findings of this report with the chairman

        35            at the time.

        36            Q.   That's Mr Flugge?

        37            A.   At the time it would have been

        38            Mr Flugge, yes.

        39

        40       Do you recall any such discussion with Mr Lindberg about

        41       the findings of the report?

        42       A.   No, I don't, Mr Agius.  Can I add that I have read a

        43       copy of the report.  I note that in the evidence there

        44       seemed to be a number of different versions.  Two weeks ago

        45       I did actually read a copy that was given to me by my

        46       solicitors.  I can categorically say that the issues that

        47       were raised in that particular report relating to the
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         1       individuals in that report were never raised with me in

         2       that way at all.  That is the first time I have seen it.

         3       It is quite devastating.

         4

         5       Q.   When you say you have recently seen a copy of the

         6       report, and you referred to different versions of it, the

         7       report that you saw, was that the December 2000 final

         8       version of the report?

         9       A.   I can't recall.  I was given it by my solicitors.

        10       I handed it back to my solicitors.

        11

        12       Q.   I will show you a copy of what we have as the final

        13       Arthur Andersen report from December 2000, as opposed to

        14       any other or earlier drafts.  For ease of reference, I will

        15       put flags on pages to which you might care to refer in

        16       relation to Iraq.  I am putting a flag on page 11, and

        17       I direct your attention to pages 11 and 12.  I am putting a

        18       flag on page 29.  This is AWB.0182.0106.  The report I am

        19       giving you has not been edited.  It is exhibit 69C, a

        20       confidential exhibit.  We have provided a list of

        21       pseudonyms that are used for persons whose names are

        22       mentioned, in particular on the pages that I have flagged.

        23       Can you just confirm, just for the sake of the record, that

        24       that's a copy of the report to which you were referring

        25       when you gave evidence a few moments ago?

        26       A.   In actual fact, it appears to have more detail than

        27       the report that I believe that I read, but I mean I - it

        28       doesn't seem exactly the same.  I can't be sure that it is

        29       exactly the one that I read two weeks ago.

        30

        31       THE COMMISSIONER:   Mr Barker, can you clarify this?

        32

        33       MR BARKER:   We think it is the same one, Commissioner.

        34

        35       THE COMMISSIONER:   Would you just check that and let me

        36       know, thank you.

        37

        38       MR AGIUS:   Q.   Just for the sake of clarity, Mr Flugge -

        39       I am not challenging you in relation to any of this - if

        40       you go to the page flagged as page 11, you will see there

        41       is a section headed "Iraq Inland Trucking"?

        42       A.   Sure.

        43

        44       Q.   It runs down that page and over the next page.  Did

        45       Mr Lindberg ever discuss any of that material with you?

        46       A.   No.  Certainly I remember reading either this or

        47       something very similar to this when I read the report.
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         1

         2       Q.   A few weeks ago?

         3       A.   Yes.

         4

         5       Q.   But in respect of my question, did Mr Lindberg ever

         6       discuss any of the material on pages 11 or 12 with you?

         7       A.   No, no, this was never discussed.

         8

         9       Q.   If we start about two-thirds of the way down page 27,

        10       there is a reference there to "dummy invoices", in the

        11       fourth-last paragraph.

        12       A.   Yes.

        13

        14       Q.   Then over the page, at page 28, there are references

        15       to two payments being made in relation to inland trucking,

        16       references to communications with Simone Jordon of Ronly,

        17       in the last line:

        18

        19            The red flag of discretionary payments was

        20            one that could not be explained.

        21

        22       And the first paragraph on page 29.

        23

        24       MR BARKER:   I am sorry, could we have the

        25       paragraph numbers?  My page numbering is different.

        26

        27       MR AGIUS:   It is 0133, from the fourth-last paragraph on

        28       page 27 of the report.

        29

        30       MR BARKER:   I don't have the page numbers.

        31

        32       MR AGIUS:   It is not numbered at the bottom of the page?

        33

        34       MR BARKER:   No.  Could we just have the paragraph numbers?

        35

        36       MR AGIUS:   The paragraphs aren't numbered.  "The use of

        37       dummy invoices is of concern".  It is part of a section

        38       headed "Concerns that", a named person, "was not disclosing

        39       to management all relevant facts", 4.2.  0133.  I will have

        40       you provided with a barcoded copy of the document so that

        41       you can follow it.

        42

        43       Q.   I am referring to barcode page 0133, page 27 of the

        44       document, the third-last paragraph, the ninth paragraph on

        45       page 28, and the first paragraph on page 29, which is

        46       page 0135.  Did Mr Lindberg ever discuss any of that

        47       material with you, Mr Flugge?
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         1       A.   No, Mr Agius.  If he had discussed this with me or

         2       I had been aware, you and I wouldn't be sitting here today,

         3       it's as simple as that.

         4

         5       Q.   That's the great shame of this, Mr Flugge --

         6       A.   It is a great shame.

         7

         8       Q.   -- that nobody seems to have acted --

         9       A.   It is a great shame.

        10

        11       Q.   -- on some of the specifics of this material after the

        12       report was delivered to AWB.  Were you aware of any action

        13       that was taking place within AWB to deal with any of the

        14       recommendations that were raised in the Arthur Andersen

        15       report?

        16       A.   The only thing that I'm aware of was that Mark Emons

        17       was added to the list of people that Andrew Lindberg

        18       changed after coming in as chief executive.  When Andrew

        19       Lindberg came in, I mean, I guess the board and I certainly

        20       said to him that he needed to get a team of people that

        21       could take us forward.  We were in the early stages of

        22       preparing the company to be a listed company.  So basically

        23       he was given the opportunity, as chief executive, to review

        24       all staff positions and then choose, I guess, his team of

        25       people.  After a period - and I think it was three, four

        26       months - he made the decision to change a number of people.

        27

        28            I can recall coming into his office at about that time

        29       and him suggesting to me, or saying to me, that he was

        30       going to get rid of Mark Emons as well, that he wasn't

        31       comfortable with Mark Emons.  Now, I always understood that

        32       as an addition to the other people that were going to go,

        33       but I never - I didn't - I certainly don't recall it being

        34       in relation to specifically this report and the allegations

        35       that are made in this report.  But certainly that was,

        36       I suppose, the thing that sort of perhaps in my memory

        37       sticks, that may well have been associated with this

        38       report.  Having read the report, I can understand perhaps

        39       the processes that were going on, and I read the

        40       recommendations, or I think Arthur Andersen, in the report

        41       that I read, seemed to have recommendations as to what

        42       should or shouldn't be done.

        43

        44            Now, I guess at that stage Mr Lindberg was making

        45       decisions on how he managed what is here an extremely

        46       difficult management process that would have had to have

        47       been gone through with this report.
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         1

         2       THE COMMISSIONER:   Q.   This report was commissioned and

         3       provided after all of those changes had been made.

         4       A.   Well, I can't recall the exact times, but my

         5       understanding was that it was at or about that time.  If

         6       that's the case, then so be it.

         7

         8       MR AGIUS:   Q.   Mr Emons and Mr Officer left in mid 2000,

         9       before this report was ever commissioned.

        10       A.   Well, I can't - you know, I hadn't got that

        11       connection, but I actually assumed that it was at about

        12       that time.  But I certainly recall him - I thought

        13       Mr Officer left when people like the company secretary left

        14       and when Joanne Martin left.  I thought there was a

        15       significant turnover of people at about that time.

        16       I haven't bothered to check the records to see whether the

        17       timelines match or not.  I mean, I guess I am assuming

        18       something here, Mr Agius.

        19

        20       Q.   Well, could you accept that Emons and Officer left in

        21       mid 2000, before this report was commissioned?

        22       A.   If that's when they left, then that's when they left,

        23       yes.

        24

        25       Q.   So the conversation that you recall having had with

        26       Mr Lindberg about Mr Emons could not have related to this

        27       report?

        28       A.   Then if that's the case - because I can't remember -

        29       as I said to you, he didn't mention this report about

        30       getting rid of Mr Emons.  He just said, as I recall, "I'm

        31       going to get rid of Emons".

        32

        33       Q.   Well, I am just trying to get you to focus on the

        34       chronology as the undisputed evidence has it, and that is

        35       that Mr Emons left on or before 3 July 2000, that

        36       Mr Officer had left before then, and that this report

        37       wasn't commissioned until well after that date.

        38       A.   Okay.  Well --

        39

        40       Q.   So the conversation that you recall having with

        41       Mr Lindberg could not have been in relation to anything

        42       that Arthur Andersen reported on.

        43       A.   Well, I accept that, but I never suggested that it

        44       was, because I didn't believe that Mr Lindberg made any

        45       reference to this when he was talking about Mark Emons.  I

        46       have just assumed that that was the case when I read this,

        47       but obviously my timelines are not correct there.
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         1

         2       Q.   Did Mr Lindberg discuss with you the fact that the AWB

         3       had been making payments to an agent in Pakistan?

         4       A.   No.  I don't believe he - I don't recall ever

         5       discussing that with him.

         6

         7       Q.   Were you aware of that - that the AWB had been making

         8       sizeable payments to an agent in Pakistan?

         9       A.   My general awareness was that Pakistan was a market

        10       where agents were used.  Now, I don't recall ever being

        11       informed of particular payments to any agents, but I have

        12       to say that, in a general sense, I was aware that Pakistan

        13       was a country where agents were used.

        14

        15       Q.   Were you aware of very large payments being made to an

        16       agent in Pakistan?

        17       A.   No.

        18

        19       Q.   Were you aware that the AWB had a written agreement

        20       with the agent in Pakistan?

        21       A.   No.

        22

        23       Q.   Can I show you what is a copy of exhibit 71C.  It is a

        24       confidential exhibit.  I don't want to bring it up on the

        25       screen.  It is AWB.0159.0174.  I will bring up the first

        26       page, but I don't want to go into the balance of the

        27       document on the screen.  I will pass you a copy of the

        28       document.  I have flagged page 0177.   Do you recall seeing

        29       a document like that during the course of any presentation

        30       to the board or in any other way?

        31       A.   No.  I actually saw this particular document two weeks

        32       ago, when I saw the full copy.

        33

        34       Q.   That was the first time you saw it?

        35       A.   Well, it is - that's as far as I recall it, yes.

        36       I mean, this may have gone to the board, but I don't recall

        37       seeing this document.

        38

        39       Q.   Do you recall a conversation with Mr Lindberg to the

        40       effect of the handwritten note that appears on that

        41       document?

        42       A.   No, I don't, but I can see what it is.  He obviously

        43       asked me a question and I gave him an answer.

        44

        45       Q.   If that information is correct then the event occurred

        46       three weeks before he made the note; is that right?

        47       A.   I am trying to - yes.
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         1

         2       Q.   I don't think there is any secret about it, because

         3       you have covered it, frankly, in your statement?

         4       A.   I don't know - I mean, there are two dates here.

         5       There is a date referred to by him and there is a date that

         6       I have given him.

         7

         8       Q.   Well --

         9       A.   But I don't know what those dates are.  But I can

        10       imagine that would be July 2001.

        11

        12       Q.   What you say in your statement is that in effect your

        13       daughter ceased working for Ronly in February --

        14       A.   I am sorry, February 2001.

        15

        16       Q.   -- 2001, and that note relates to her having ceased

        17       work three weeks before, does it not?

        18       A.   That would be right, yes.

        19

        20       Q.   Which would mean that we can now put a date on that

        21       note.

        22       A.   Yes.

        23

        24       Q.   Which would be in February or March of 2001?

        25       A.   It would be March probably.

        26

        27       Q.   Did you see that document, or did you receive a

        28       briefing on that document, in February or March of 2001?

        29       A.   Well, I certainly don't recall seeing this document

        30       before.  Again, as I said, I read it through the other day.

        31       I mean, to some extent it is about as devastating as what

        32       the actual report is, so I am sure I would have recalled it

        33       if I had seen this one, but I don't see it.

        34

        35       Q.   Are you similarly sure that if you had received a

        36       briefing in the terms of that document, the one that's in

        37       front of you, that you would have recalled that as well?

        38       A.   Well, I believe I would have, yes.  This is very --

        39

        40       Q.   So may we conclude then that, at least to the best of

        41       your recollection, neither you nor the board were given a

        42       briefing in the terms of that document?

        43       A.   Not of that document, no.

        44

        45       Q.   That document does appear to be in some form of

        46       PowerPoint presentation, doesn't it?

        47       A.   It certainly does, I agree.



            .28/2/06 (36)              3569     T J FLUGGE (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1

         2       MR AGIUS:   Mr Commissioner.  I see the time.  I believe I

         3       have finished the examination of Mr Flugge, but I would

         4       like an opportunity over lunch just to check some

         5       documents.  Is that a convenient time to break?

         6

         7       THE COMMISSIONER:   Yes, very well.  I will adjourn until

         8       2 o'clock.

         9

        10       LUNCHEON ADJOURNMENT

        11
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         1       UPON RESUMPTION:

         2

         3       MR AGIUS:   Q.  There are just a few short matters I want

         4       to take up with you, Mr Flugge.  One concerns attachment 3

         5       to your statement, and that's the summary of the interview

         6       that you had with the IIC investigators.  Could we bring

         7       up, please, AWB.0086.0030.  This is an edited copy of your

         8       statement, which deletes the names of the IIC

         9       investigators.  You'll see that in the third paragraph

        10       you're recorded as having said that the non-executive

        11       chairman of AWB had a close relationship with the general

        12       manager but was not involved in the company's day-to-day

        13       activities.  You added that while the general manager was

        14       the only official point of contact the non-executive

        15       chairman had with company officers, in practice the chief

        16       financial officer and company secretary were also points of

        17       contact.  I asked you some questions in relation to the

        18       particular matters in the Arthur Andersen report.  Did you

        19       receive any briefing or any information in relation to that

        20       report or its findings from either of the chief financial

        21       officer or the company secretary?

        22       A.   No, I don't believe I did.

        23

        24       Q.   The inquiry has as confidential exhibit 126C a number

        25       of versions of a document that might be entitled "Market

        26       Brief Iraq".  It's not possible to date them precisely, but

        27       we understand that one dates from about August of 2001,

        28       another from about November of 2002, and another from about

        29       April of 2002.  Each of them records the following

        30       statement:

        31

        32            Contracts are concluded with the IGB on a

        33            Free in Truck basis, delivered to all

        34            governorates of Iraq.  The Inland Transport

        35            fees (and all discharge fees) are included

        36            in the inland transport fee.  Inland

        37            Transport fees are paid via Alia Transport

        38            Company in Jordan, who then pay the

        39            Ministry of Transport in Iraq.  These fees

        40            are approved by the UN.

        41

        42       Mr Flugge, during your time at AWB, did you ever access the

        43       electronic versions of the Iraq market briefs?

        44       A.   No, I don't believe I did.

        45

        46       Q.   Were you aware of the information that I've just read

        47       to you --
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         1       A.   No.

         2

         3       Q.   -- from those briefs?

         4       A.   No.

         5

         6       Q.   Does it surprise you to know that that material

         7       existed in the Iraq market brief?

         8       A.   I don't - I never accessed the database in AWB.  In

         9       terms of computers, I was - effectively I didn't use a

        10       computer.  I mean, I always had one, but I really didn't

        11       learn to use the computer until I left AWB and I was forced

        12       to.  So I didn't access it.

        13

        14            It doesn't surprise me that within the database they

        15       had information.  It surprises me that it is so explicit

        16       about all the detail of what actually occurred and what

        17       didn't, because I never heard that level of detail and it

        18       had never been presented to me before.  So if the level of

        19       detail that you're referring to is in a market brief that

        20       was in the database, then I am surprised, because that

        21       certainly had never been given to me.

        22

        23       Q.   Would you describe that as red flag material?

        24       A.   I think if it was read when you were looking at Iraq

        25       and looking in the context of the sanctions themselves,

        26       yes, it would be red flagged, but it's a little bit

        27       ambiguous, in that it says that it's UN approved.  So you

        28       would have to understand in some detail what sanctions are

        29       all about, what was actually, I suppose, legal and what

        30       wasn't legal before you could actually say that there's a

        31       red flag, because it does seem to indicate, as you've said,

        32       that it was UN approved.

        33

        34       Q.   It says that the fees are approved.  It says nothing

        35       about the mechanism, which is paying via Alia Transport

        36       Company in Jordan, who pays the Ministry of Transport in

        37       Iraq.  It doesn't say that that mechanism is approved.

        38       A.   I'm sorry, you're talking about a document that I

        39       don't have in front of me, so I can't - I'm only - I'm

        40       answering your question in response to what you read to me.

        41       All I'm saying is that if you think about it in the context

        42       of it, yes, it clearly says that - the detail of what is

        43       happening.  There is no doubt about that.  But in terms of

        44       anyone reading that, I think it is potentially ambiguous,

        45       in that unless you understood the actual rules and

        46       requirements of the sanctions, then you may just assume

        47       from that that if it was UN approved, then why would you
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         1       raise a red flag?  All I'm saying is I think it's somewhat

         2       confusing what you've read out to me.

         3

         4       Q.   Well, let's try to remove the confusion.  I'll bring

         5       it up - AWB.0264.0001, at 0010, the very top of the page.

         6       It's the first paragraph.  To put that in context, if we

         7       just go back to the previous page, 0009, you'll see there's

         8       a heading 2.2.2, "Pricing":

         9

        10            Execution costs are factored into the Iraq

        11            contract price.

        12

        13            An example of the last 1 million tonne

        14            contract is as follows.

        15

        16       You'll see the second line entry is "Inland transport and

        17       discharge cost", and there's a reference to 55-odd Euros

        18       for each of the two contracts, together with a reference to

        19       all of the other amounts that are factored in.  Then in

        20       that context the paragraph that I ask you to read appears

        21       as the next paragraph:

        22

        23            The Inland Transport fees (and all

        24            discharge fees) --

        25

        26       and you'll see that, in the schedule, inland transport and

        27       discharge costs are together in the second line entry:

        28

        29             -- are included in the inland transport

        30            fee.

        31

        32       Then it goes on to say:

        33

        34            Inland transport fees are paid to Alia

        35            Transport Company in Jordan, who then pay

        36            the Ministry of Transport in Iraq.  The

        37            fees are approved by the UN.

        38

        39       Would you agree that there's nothing ambiguous about the

        40       statement that it's the fees that are approved by the UN?

        41       A.   Well, it says "the fees are approved", plural, which I

        42       read as this - I read this as it would say that inland

        43       transport fees and all the discharge fees are included in

        44       the transport fee.  "These fees are approved by the UN".

        45       It just seems to me as though the ambiguity is that it's

        46       approved by the UN, but clearly we know today, from the

        47       evidence we've got - and my understanding now of the
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         1       nuances of the requirements of the sanctions is that you

         2       were not allowed to pay fees directly to the Iraqis.  Now,

         3       that's become clear, and clearly, you know, that, in

         4       evidence that's been given, was certainly in part obviously

         5       happening.

         6

         7       Q.   It hasn't just become clear, though, has it,

         8       Mr Flugge?  It was clear in July of 1999.

         9       A.   Well, it says here - this is actually - and I look at

        10       the contracts that you've got, I don't think those - those

        11       contracts are actually contracts, by the look of them,

        12       after I left, not contracts when I was actually at AWB.  So

        13       I suspect that this particular market brief is not a market

        14       brief when I was there.  But I didn't access this and I

        15       hadn't seen it before.  It was showed to me by my

        16       solicitors - and maybe this is the same one - only a couple

        17       of weeks ago, because I have seen this one, I believe.  But

        18       in actual fact, the point I'm making here is that it says

        19       the fees are approved by the UN.  Now, unless you

        20       understood that in fact you couldn't pay - that Alia

        21       transport couldn't pay the Ministry of Transport; that that

        22       in fact was a breach of sanctions - unless you knew that,

        23       then you probably wouldn't even look at the issue if it

        24       says it's approved by the UN.

        25

        26            So for someone reading it without an intimate

        27       knowledge of the detail, I'm not sure whether there would

        28       be a red flag.  Certainly in my case I can't claim to have

        29       an intimate knowledge of the legalities of the UN

        30       sanctions.  That was not ever my job to go into the

        31       legalities - the detailed legalities of the UN sanctions.

        32

        33       Q.   I don't understand you ever to have suggested that you

        34       didn't know during your period of time from 1999 onwards

        35       that it was not possible to make payments to Iraq or to an

        36       Iraqi entity without breaching the sanctions.  I don't

        37       understand you to have disputed that as being your state of

        38       knowledge.  Do you say you never were aware of that?

        39       A.   Well, I don't think I've ever been asked the question

        40       about what was my knowledge of UN sanctions.  I mean, my

        41       knowledge was certainly not detailed.  I think I had a

        42       general awareness of what was required, but I don't think I

        43       was ever actually asked the question, or answered the

        44       question, of actual detailed knowledge of UN sanctions.

        45

        46       Q.   Leaving aside specific detail, would your state of

        47       knowledge not have included as at least a minimum that it
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         1       was not possible to make payments to Iraq or Iraqi entities

         2       under the sanctions?

         3       A.   Well, I guess, Mr Agius, my understanding always was

         4       if the UN approved it - I mean, the UN were the policemen.

         5       The UN were the people who could make decisions on this

         6       issue.  If the UN had approved it, then that's within their

         7       power to do that.

         8

         9       Q.   I'm not asking you anything about the UN, Mr Flugge;

        10       I'm asking you about your state of knowledge from mid-1999

        11       onwards.  Do you say that during that time --

        12       A.   I'm saying then, Mr Agius, that I did not have a

        13       detailed knowledge of the legalities of what was required

        14       on UN sanctions.

        15

        16       Q.   Yes, I understand that.  Leaving aside whether you had

        17       a detailed knowledge or not, and whatever that means, did

        18       you know in July 1999 that one could not make payments to

        19       an Iraqi entity or to Iraq under the sanctions?

        20       A.   I believe that, in a general sense, would have been my

        21       understanding, that that wasn't the case, that you couldn't

        22       do it directly.  But if in fact it was put to the UN and

        23       the UN approved it, then that could happen.

        24

        25       Q.   And you were aware of that in mid-1999, that an

        26       application could be made to the United Nations for an

        27       approval by the United Nations for a payment to be made to

        28       the Iraqis?

        29       A.   Well, I never suggested that that's what would have to

        30       happen.  I really wouldn't understand the mechanism of how

        31       that would have to happen.

        32

        33       Q.   I'm just putting back your own answer.  You said:

        34

        35            I believe that, in a general sense, would

        36            have been my understanding, that that

        37            wasn't the case, that you couldn't do it

        38            directly.  But if in fact it was put to the

        39            UN and the UN approved it, then that could

        40            happen.

        41

        42       Now, what do you mean by that answer?

        43       A.   Well, I think exactly what it says, that if the UN

        44       approved it, then they had the power to make that decision.

        45

        46       Q.   So absent an approval from the United Nations, one

        47       couldn't make payments to the Iraqis; that was your
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         1       understanding?

         2       A.   Mr Agius, I didn't have a detailed knowledge of the

         3       sanctions legalities.  I mean, what we're deducing now is

         4       from this discussion that is taking place.  If you go back

         5       to my - if the question is what was my knowledge at the

         6       time, the answer is quite simple:  I did not have an

         7       understanding of the legalities in that sort of level of

         8       detail of the UN sanctions.  I would have certainly

         9       required management to have dealt with that.  That's not an

        10       issue that I would have dealt with, or even attempted to

        11       deal with.

        12

        13       Q.   Did you know in July 1999 that one could not make

        14       payments to an Iraqi entity or to Iraq under the sanctions?

        15       A.   I can't say, sitting here today, that I knew that as a

        16       matter of fact.

        17

        18       Q.   Did you have a belief in July 1999 that one could not

        19       make payments to an Iraqi entity or to Iraq under the

        20       sanctions?

        21       A.   It's exactly the same answer - I cannot sit here today

        22       and say that I would have had a clear understanding of

        23       that.

        24

        25       Q.   Did you have a belief - I didn't use the words "clear

        26       understanding".  Was it your belief in July 1999 that one

        27       could not make payments to an Iraqi entity or to Iraq under

        28       the sanctions?

        29       A.   No, I don't think it was my belief; I think it was

        30       something that I just wasn't aware of.

        31

        32       Q.   Did you ever become aware that one could not make

        33       payments to Iraq or an Iraqi entity under the sanctions,

        34       whilst you were chairman of AWB?

        35       A.   No, not while I was chairman.

        36

        37       THE COMMISSIONER:   Q.   Sorry, not while you were

        38       chairman?

        39       A.   Not that I recall that I had that level of

        40       understanding while I was chairman.  I certainly understand

        41       it now.  But I certainly don't recall, as chairman, that I

        42       had that understanding.

        43

        44       MR AGIUS:   Q.   When did you gain a belief that one could

        45       not make payments to an Iraqi entity or to Iraq under the

        46       sanctions?

        47       A.   I think over the last month I've actually looked at
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         1       all the evidence and I've looked at, I guess, your

         2       questions, the answers that have come forward, and some of

         3       the documents that have appeared, and it becomes quite

         4       clear from reading all of that that there is a significant

         5       issue in actually paying either money to Iraqis or to an

         6       Iraqi company direct.  So that comes out clearly in all the

         7       evidence, and that's where I've picked up my understanding

         8       currently.

         9

        10       Q.   When I asked you this question for the first time at

        11       2.20, I asked you:

        12

        13            Leaving aside whether you had a detailed

        14            knowledge or not, and whatever that means,

        15            did you know in July 1999 that one could

        16            not make payments to an Iraqi entity or to

        17            Iraq under the sanctions?

        18

        19       Your answer was:

        20

        21            I believe that, in a general sense, would

        22            have been my understanding...

        23

        24       Now, is that a reliable answer?

        25       A.   Well, I think what it clearly shows is that, because I

        26       didn't have a real understanding of the UN sanctions

        27       requirements - that it's very difficult for me to answer

        28       the questions that you're putting, and it really comes back

        29       to that, because we're going around in circles.  It's very

        30       difficult to answer questions under those circumstances if

        31       you don't have a general knowledge.

        32

        33       Q.   But you said that you believe that would have been

        34       your understanding, and now you're saying you didn't have

        35       an understanding.  What is it?

        36       A.   No, no, I think I disagree.  I think you asked me the

        37       question of whether - what I might have believed at that

        38       particular point in time.  Now, I may have believed that,

        39       but I need to - you need to understand that, in the absence

        40       of a good understanding of the legalities and nuances

        41       required under the legislation, it is very difficult for me

        42       to answer that question positively one way or the other,

        43       and that's consequently why we're going around in circles

        44       here.

        45

        46       Q.   Mr Flugge, with respect to you, if anybody's going

        47       around in circles it's you.
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         1       A.   Well, of course.

         2

         3       Q.   Let me put the question to you again as I put it to

         4       you on the first occasion:

         5

         6            Leaving aside whether you had a detailed

         7            knowledge or not, and whatever that means,

         8            did you know in July 1999 that one could

         9            not make payments to an Iraqi entity or to

        10            Iraq under the sanctions?

        11

        12       Your answer was:

        13

        14            I believe that, in a general sense, would

        15            have been my understanding, that that

        16            wasn't the case, that you couldn't do it

        17            directly.  But if in fact it was put to the

        18            UN and the UN approved it, then that could

        19            happen.

        20

        21       Now, is that a reliable answer?

        22       A.   Yes, I think it's a reliable answer.

        23

        24       Q.   Thank you.

        25       A.   I think it's a reliable answer.

        26

        27       Q.   In 2003 you were appointed to a position in Iraq.

        28       What was your brief when you were appointed as an adviser?

        29       A.   I was appointed the joint senior adviser to the

        30       ministry of agriculture, which is basically the ministry

        31       responsible for agriculture and production in Iraq.

        32

        33       Q.   And what were you to do?

        34       A.   Well, I was to be part of the Coalition Provisional

        35       Authority to initially manage that - jointly manage that

        36       ministry until such time as an Iraqi structure could be

        37       built up for it to take over.

        38

        39       Q.   In the course of that duty, did you come to learn that

        40       that ministry had a number of contracts approved, but

        41       contracts which have not yet been executed, which contracts

        42       relied upon the importation of humanitarian goods?

        43       A.   Yes.

        44

        45       Q.   And was part of your function to advise which of those

        46       contracts ought to have priority?

        47       A.   It was certainly part of that function, yes.
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         1

         2       Q.   And you had to discern which of the contracts were

         3       funded - that is, that had been approved and had funding in

         4       place - but had not yet been executed?

         5       A.   That's right.

         6

         7       Q.   And of those contracts, which of them ought to have

         8       priority over others, amongst other things?

         9       A.   The main determinant was priorities.

        10

        11       Q.   Were you not also asked to identify which contracts

        12       contained a kickback or surcharge --

        13       A.   No.

        14

        15       Q.   -- or aftersales service fee of 10 per cent?

        16       A.   No.  No.

        17

        18       Q.   Was anybody who reported to you given that task?

        19       A.   No.  That was a task that was carried out by a

        20       separate division within the Coalition Provisional

        21       Authority.  We were given a list of contracts that were

        22       there.  Most of those contracts were things like cars,

        23       tractors, spare parts, pumps - all sorts of things relating

        24       to agriculture.  Some animal feed stuffs were in there,

        25       soya bean meal, or chicken feed, but that's the extent of

        26       those contracts, but they were numerous.

        27

        28            Our job was to - with the FAO, because this was

        29       actually done with the FAO - try to prioritise which

        30       contracts were necessary to, I suppose, get agriculture

        31       moving.  There was not sufficient money, we were informed,

        32       in the fund left to be able to fund every contract that was

        33       still outstanding.  Some of them went back to 1998 and had

        34       never been filled.  So our job was to simply look at the

        35       agricultural contracts.  Now, there were other contracts

        36       that we didn't deal with.

        37

        38       Q.   How were you informed that that was your job in

        39       relation to examining contracts and assigning a priority to

        40       them?

        41       A.   Through the provisional authority.

        42

        43       Q.   In writing?

        44       A.   No, we were actually given the task of doing it.  That

        45       was within the Ministry of Agriculture and that task was

        46       given to the Ministry of Agriculture to actually carry out.

        47       The FAO were actually a major player in the actual
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         1       prioritising of contracts as well.

         2

         3       Q.   Were you not given a memorandum which indicated what

         4       it was that you were to do in that regard?

         5       A.   I don't recall a particular memorandum, but it's

         6       possible there was, but I don't recall one coming from the

         7       senior levels of the Coalition Provisional Authority.

         8

         9       Q.   Well, coming from anywhere within the Coalition

        10       Provisional Authority?

        11       A.   No, I don't recall how it all came about.  The fact of

        12       the matter is that certainly coming out of the provisional

        13       authority, just like in a government, we were given

        14       contracts that needed to be prioritised, which we did.

        15

        16       Q.   But how did you learn that your task was to give those

        17       contracts priority, or to examine them to determine which

        18       ones should have priority?  Did you not learn that by

        19       reading a memorandum that directed that course of action?

        20       A.   No, I don't believe that was the case.

        21

        22       Q.   Did you undertake that task, the examining of the

        23       contracts to determine which of them should have priority?

        24       A.   Not on my own, but I certainly had some input into it.

        25

        26       Q.   So did you supervise people who undertook that task?

        27       A.   I wouldn't suggest that I supervised people.  We

        28       worked as a team.  I mean, we had two people from

        29       Australia - there was myself and Roger Hartley - and there

        30       were two lieutenant colonels from the US Army that were

        31       part of the Ministry of Agriculture, and obviously the FAO.

        32

        33            So, I mean, as a team we looked at the project.  By

        34       that stage - we had in place a management committee at the

        35       Ministry of Agriculture before the first minister was

        36       appointed, and that management committee also took part in

        37       advising us what was required and what wasn't required.

        38

        39       Q.   When did you begin to undertake the process of

        40       examining the contracts so that you could assign priority

        41       to them?

        42       A.   I think it probably would have been about June or

        43       July.

        44

        45       Q.   Could we bring up, please, exhibit 295, AWB.6004.0232.

        46       If you go to the bottom of that page, Mr Flugge, you'll see

        47       that Mr Long has cut and pasted a memorandum of instruction
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         1       dated 10 June 2003 which was directed to ministry advisers

         2       from, if we go over the page, Captain Blake Puckett,

         3       subject "Processing of Oil for Food (OFF) Contracts".

         4       Leaving aside that this is in the form of a cut and paste

         5       and an email, did you see a memorandum of instruction in

         6       about June of 2003 directed to ministry advisers on the

         7       topic of processing of Oil-for-Food contracts, and in

         8       particular dealing with the prioritising of those

         9       contracts?

        10       A.   I can't recall that I ever saw it.

        11

        12       Q.   Let's work through this and it may refresh your

        13       memory:

        14

        15            Background:  During the period that Iraq

        16            was under UN sanctions, the primary means

        17            of importing needed supplies was through

        18            the Oil for Food program.  While some

        19            contracts under the program have been

        20            completed...

        21

        22       MR BARKER:   Can we have it on the screen?

        23

        24       MR AGIUS:   It should be on everybody's screen.

        25

        26       MR BARKER:   It's not.  We have the first page.

        27

        28       MR AGIUS:   Could we go to 0233, please, monitor,

        29       AWB.6004.0233.  Does everybody have that?

        30

        31       Q.

        32            ...During the period that Iraq was under UN

        33            sanctions, the primary means of importing

        34            needed supplies was through the Oil for

        35            Food program.  While some contracts under

        36            the program have been completed, over

        37            $10 billion worth of approved, funded

        38            contracts remain.  However, with the start

        39            of the conflict, these contracts were

        40            suspended.

        41

        42            Under UN SCR 1483 all Oil for Food

        43            contracts not already restarted by UN

        44            agencies prior to 3 June 2003 must be

        45            reviewed by both the UN and the Authority

        46            before they can move forward.

        47
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         1            As you know we have been working with OCPA

         2            ministry liaisons, the UN and Ministry

         3            representative to process these OFF program

         4            contracts.  We are asking you to work with

         5            your ministry and the appropriate UN agency

         6            to do the following.

         7

         8            I.  Prioritise contracts that have been

         9            funded (whether or not there is a letter of

        10            credit open)  Using the UN provided

        11            Access-based database of OFF contracts,

        12            review contracts under your sector.  There

        13            are three lists per sector.  Contracts 1

        14            are those contracts that have been

        15            approved, funded and have Letters of

        16            Credit.  Contracts 2 are those contracts

        17            that have been approved and funded.

        18            Contracts 3 are those contracts that have

        19            been approved but not funded.  In addition,

        20            each set of contracts has a second database

        21            called Lineitems 1-3, which contain a line

        22            item list of what is included under each

        23            contract.

        24

        25            Our first goal is to identify top priority

        26            funded contracts that should receive

        27            immediate attention from the UN.  Please

        28            review the listed contracts with your

        29            Ministry and identify no more than 30% of

        30            your contracts for immediate action.  Keep

        31            in mind that prioritisation does not mean

        32            first to arrive or first to ship.  Rather,

        33            prioritisation means prioritisation through

        34            the UN authorisation pipeline.  The UN has

        35            a limited capacity to review OFF contracts

        36            and renegotiate any required changes

        37            (related primarily to shipping and storage

        38            costs), and they will process contracts as

        39            they receive them from us.  Please use the

        40            attached Excel template for your

        41            submissions.  In the future we will accept

        42            additional contracts for prioritisation

        43            with the goal of eventually reviewing all

        44            OFF contracts to determine that they should

        45            be prioritised.  As you are reviewing

        46            contracts you will remember that because of

        47            the sanctions Iraq was in a very weak
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         1            bargaining position during both

         2            negotiations and performance of these

         3            contracts.  While neither the UN nor the

         4            CPA has the authority to cancel a contract,

         5            contracts that are not prioritised will be

         6            left to the new Iraqi authority, who may be

         7            able to cancel them after November 21st.

         8

         9            II.  Identify which contracts have a

        10            kickback or surcharge (often 10%).  We need

        11            to know what percentage kickback or after

        12            sales service fee was involved under the

        13            Extra Fees category.  Your ministry is

        14            likely aware of this charge so please work

        15            with them to identify and indicate on the

        16            matrix.

        17

        18       It goes on to ask for a justification statement and a cover

        19       note with your prioritisation.  And over the page it deals

        20       with other issues, including under "Other Issues":

        21

        22            - If you need delivery to a different

        23            location than currently in the contract,

        24            please note that in the Amended Delivery

        25            Location.  If you want to designate a time

        26            period for delivery (ex. Some agriculture

        27            inputs should arrive in the fall, not

        28            immediately) then indicate here.  Also, if

        29            you want to include a NLT date for arrival

        30            in the contract, please include here.

        31

        32       That's sufficient for my purposes, Mr Flugge.  This appears

        33       to be a memorandum of general application issued to all

        34       ministries.  In particular, that last paragraph that I read

        35       seems to confirm the otherwise strong inference that this

        36       was also sent to the Ministry of Agriculture.  What do you

        37       say?  Do you have any knowledge of --

        38       A.   No, I think it's correct, it would have come to the

        39       Ministry of Agriculture.  If that's - it looks to me like a

        40       document that would have come from Blake Puckett.  I know

        41       the guy.  It would have come from him and it would have

        42       been a general instruction regarding these contracts.  So I

        43       don't recall seeing it sitting here today, but clearly that

        44       would have been the instructions to the ministry and I

        45       think it would have been probably pretty well as it's

        46       written there.

        47
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         1       Q.   Then did you go about identifying which contracts had

         2       a kickback or surcharge, often 10 per cent, or an

         3       aftersales service fee?

         4       A.   Well, I think this was an area that was discussed, and

         5       I think I mention that in my statement, that I became aware

         6       of this during discussions.  Now, at that stage we had

         7       Lee Schatz, who was an American; Dan Amstuz, who quite

         8       often wasn't in the country, who was, I guess, my US

         9       counterpart.  But certainly discussions on these took

        10       place.  My recollection of the Ministry of Agriculture

        11       contracts, which were basically inputs to agriculture, they

        12       weren't related to food, was that we were not able to

        13       identify which contracts may or may not have had any fees

        14       attached to it, simply because we didn't actually get the

        15       physical contract.  What you actually got at our ministry

        16       level was simply a contract number and what the contract

        17       actually was, whether it was water pumps or chemicals or

        18       whatever it may be.

        19

        20            The actual identification of whether in fact that was

        21       an inflated one was carried out generally by Blake

        22       Puckett's area, which was in fact the contracting division.

        23       They negotiated any contracts.  But I don't recall us being

        24       able to gain any information as to whether a contract had

        25       been inflated or otherwise by 10 per cent, because simply -

        26       I don't recall seeing any information that would have

        27       allowed something like 300 or 400 contracts that we were

        28       dealing with for us to be able to do that.

        29

        30       Q.   But you were aware that that was a task that had been

        31       assigned and that needed to be completed?

        32       A.   Yes, it was a general - I mean, at the time I do

        33       recall that it was a general request that we start to look

        34       at that.  They had to be identified, and the first point of

        35       identification would have been to start to look at it.  But

        36       I believe in the Ministry of Agriculture, if in fact it was

        37       for water pumps, or something like that, unless you

        38       actually went back to the manufacturer or the supplier and

        39       actually had discussions, priced it out, et cetera, there

        40       was no way in the world that we could identify whether

        41       there was 10 per cent added to it or not.  It just wouldn't

        42       be possible because we didn't actually have the contract

        43       details other than the contract note and what had actually

        44       complied.  And I do remember having those lists which

        45       numbered into the hundreds.

        46

        47       Q.   Did you have access to any department of agriculture
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         1       ministry employees who would have been able to tell you?

         2       A.   Oh, yes.  I said before that we had a management

         3       committee that actually set it up.  Now, they weren't

         4       necessarily people who negotiated these contracts.  They

         5       may have been, but in all seriousness I don't know whether

         6       they were or not.  This was a group of people that were put

         7       together after the war.  It certainly included the deputy

         8       minister and a number of other people who had been involved

         9       in the Ministry of Agriculture, but I'm well aware that any

        10       contracts with the Russian, a particular individual that

        11       dealt with them was not part of this group, because there

        12       was some conflict of him trying to get in the group and he

        13       was actually not allowed to come into the group.  It came

        14       at about the same time as the debathification issues.

        15

        16       Q.   May we take it, then, that you were alerted to the

        17       possibility that contracts for the importation of

        18       humanitarian goods into Iraq often contained a kickback or

        19       surcharge or aftersales service fee and that that was often

        20       10 per cent?

        21       A.   That certainly came to the light at the time, yes.

        22

        23       Q.   Now, did you draw that to the attention of anybody

        24       within AWB?

        25       A.   No, I don't believe we did.

        26

        27       Q.   Did it not ring a chord with you or a bell with you

        28       that it was likely that AWB had had this 10 per cent

        29       imposed on it for its contracts during your period of

        30       chairmanship of the board?

        31       A.   Well, I do remember having a discussion about this

        32       with Lee Schatz, because he was from the US Department of

        33       Agriculture and there was talk about the 10 per cent, and

        34       the like.  Now, my recollection of that was that I still

        35       believe that AWB was not involved in paying kickbacks, that

        36       we were paying a trucking fee.  Now, I don't remember the

        37       specific conversations that we had at that time.  I mean,

        38       this was one of literally hundreds of issues that we were

        39       dealing with at this particular time in Iraq.  But I do

        40       recall with Lee Schatz talking about, you know, the I guess

        41       wheat payments, wheat contracts.  I didn't believe that AWB

        42       was in fact involved in that, and I do seem to recall

        43       saying, yes, we paid a trucking fee.  But I can't recall

        44       specifically the conversations that took place at that

        45       time.  That was an extremely full time in my life.

        46

        47       Q.   Well, you mentioned Mr Schatz' name in connection with
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         1       my question "Did it not ring a chord with you or a bell

         2       with you that it was likely that AWB had had this

         3       10 per cent imposed on it for its contracts during your

         4       period of chairmanship".  Did it strike such a chord --

         5       A.   No, it didn't.

         6

         7       Q.   -- or did it alert you?

         8       A.   No, it didn't.

         9

        10       Q.   But it did bring to mind thoughts of the trucking fee,

        11       did it?

        12       A.   Well, I think, you know, I can't remember the exact

        13       conversation, but it certainly - it certainly brought to

        14       mind the trucking fee, that we were paying a trucking fee.

        15

        16       Q.   To the Iraqis?

        17       A.   You know, I can't take it any further than that,

        18       Mr Agius, because I don't remember the specific

        19       conversations.  I'm trying to - I've tried to piece this

        20       together over the last month or so of what might or might

        21       not have been discussed at certain times.  Certain things

        22       that I know came to light, certainly the 10 per cent came

        23       to light.  Trying to piece together discussions that might

        24       have occurred in Iraq at that particular time is extremely

        25       difficult.  I've tried to add people like Lee Schatz

        26       because I know we had discussions with him, but I can't

        27       really go any further than that, I'm sorry.

        28

        29       Q.   But you didn't raise it with anybody at AWB?

        30       A.   No, not that I recall, no.

        31

        32       Q.   Why not?

        33       A.   Well, because AWB weren't working in the Ministry of

        34       Agriculture.  I mean, we were a discrete group.  I was not

        35       working in the Ministry of Trade.  Now, Michael Long was

        36       the AWB - he was AWB at the time, seconded to the to the

        37       CPA, but he was working in the Ministry of Trade.  That is

        38       quite separate, and on a daily basis we didn't see one

        39       another.  We had a building that was literally four or

        40       five, 10 kilometres away from the Ministry of Trade, and

        41       certainly even within the CPA itself our offices weren't

        42       that close.  So you never really - we never had any

        43       connection with the Ministry of Trade.  They got on with

        44       their work, we got on with our work.

        45

        46       Q.   Did you see Mr Long whilst you were based in Iraq?

        47       A.   Oh, absolutely.
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         1

         2       Q.   On what kind of basis - monthly, weekly, daily?

         3       A.   No, I mean, certainly when we first went into Iraq we

         4       were actually living in prefabricated cabins.  I was

         5       actually sharing with Dan Amstuz and Roger Hartley and

         6       Lee Schatz.  Michael Long would have been 50, 70 metres

         7       away in another one.

         8

         9       Q.   You went in in April of 2003; is that right?

        10       A.   Initially.

        11

        12       Q.   Were you there in April, May and June?

        13       A.   Not the first half of April.  I returned to Australia

        14       to prepare for an extended stay in Iraq.  So from about

        15       mid - I think about the 12th or mid-May onwards I was

        16       permanently in Iraq.

        17

        18       Q.   12 May --

        19       A.   Of May, about that, yes.

        20

        21       Q.   -- or April?

        22       A.   About that period.

        23

        24       Q.   May, not April?

        25       A.   No, May.  I went in April, toward the end of April,

        26       for a couple of days.  We flew out.  I had met Dan Amstuz

        27       in Kuwait.  We had a couple of days there together first.

        28       I flew into Baghdad.  He was unable to fly, he didn't have

        29       security clearance.  I came back out of Baghdad.  I spent

        30       another day or so in Kuwait with him.  I came back to

        31       Australia, prepared for an extended stay in Iraq, and then

        32       I flew back into Iraq sometime about the middle of May, but

        33       I can't recall exactly.

        34

        35       Q.   From about the middle of May then through June did you

        36       have regular contact with Mr Long?

        37       A.   Not during the day, but certainly during - after hours

        38       I would have, yes.

        39

        40       Q.   Did you raise with him that which you raised with

        41       Mr Schatz --

        42       A.   No, I don't think --

        43

        44       Q.   -- concerning the trucking fee and the 10 per cent?

        45       A.   No, that was never discussed, as I recall.

        46

        47       Q.   Why not?
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         1       A.   Why would it?

         2

         3       Q.   Why would it?  It wouldn't have occurred to you to

         4       speak to Mr Long about the --

         5       A.   Mr Agius, with respect, we were in the middle of a war

         6       zone.  We had a thousand issues to deal with every day.  We

         7       had security issues as well as trying to actually stand up

         8       a government.  We had - we basically had no records to deal

         9       with in the Ministry of Agriculture.  The first task we

        10       had - no-one was being paid within the Ministry of

        11       Agriculture.  The Ministry of Agriculture building, the

        12       central building in Iraq, was completely destroyed,

        13       completely vandalised, no records left.  We had a table in

        14       a middle of a bare room and we were dealing with this

        15       issue.  We were trying to put together records of employees

        16       across Iraq so that they could start to be paid because

        17       they hadn't been paid for about a month.  People were

        18       running out of money.

        19

        20            We then moved on to the issues of the - the normal

        21       issues of agriculture around the country.  In all

        22       seriousness, things like wheat payments, and the like, were

        23       never a topic of my conversation.  It just didn't come into

        24       it.

        25

        26       Q.   That might strike many as passing strange, Mr Flugge,

        27       given that you and Mr Long had worked together at the AWB

        28       and that you had each evidently been assigned the task of

        29       looking for surcharges, often 10 per cent, in contracts,

        30       and given that Mr Long was working in the very department

        31       or ministry which had been on the other side of the AWB

        32       contracts.  Might it not have been a natural thing for you

        33       to speak to Mr Long about?

        34       A.   No, I totally disagree with you.  I don't think you

        35       have any concept today of what it was like in Iraq at that

        36       time, and I'm sorry to say to you I'd love to help you on

        37       this one, but what I am going to say is that things like

        38       wheat contracts, and the like, in my mind were not an issue

        39       for me.  I had enormous issues in the Ministry of

        40       Agriculture.  It was an extremely traumatic time for the

        41       Iraqis and the CPA trying to work through these issues.

        42       The issues of debathification within our ministry were

        43       significant.  So I'm afraid the priorities and the like

        44       were certainly not based on wheat for me.  It was based on

        45       a number of issues that I had to detail with that had

        46       nothing to do with it.

        47
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         1       Q.   Finally on this, Mr Flugge, nevertheless it did strike

         2       you as a matter about which you would talk to Mr Schatz.

         3       Why did it not strike you as a matter about which you would

         4       talk to Mr Long, given that he had some experience with the

         5       AWB and, indeed, experience with the contracts?

         6       A.   What I said before, Mr Agius, was that Mr Schatz and

         7       I - I recall a discussion on the 10 per cent, that some

         8       contracts had 10 per cent on them.  Obviously it would have

         9       come also from emails like - that I've been shown.  So

        10       there were a number of indications.  All I was trying to do

        11       was help this inquiry to say that, yes, at that time I

        12       became aware that there were contracts that did contain a

        13       10 per cent fee.  Now, that was all - only put in there to

        14       try to help this inquiry, but the actual recollection of

        15       that discussion I don't have, but I certainly seem to

        16       recall discussing it with Mr Schatz, so I put it in there.

        17

        18       Q.   There's one matter that has been brought to my

        19       attention, Mr Flugge, and it's just Mr Lindberg's evidence

        20       before this inquiry concerning the Arthur Andersen report.

        21       I need to put it to you to get your comment on it.  You may

        22       well have read it already.  At 964 I asked Mr Lindberg

        23       these questions and he gave these answers - I'm going to

        24       read you a passage of the transcript and ask for your

        25       comment:

        26

        27            Q.  Well, what was the practice in relation

        28            to the way in which you informed the board

        29            of the Arthur Andersen report?  Was it by

        30            way of a note in a CEO report which read

        31            "review of all customer contracts and

        32            contract procedures in international

        33            trading division to minimise the

        34            possibility of customer disputes and

        35            claims", or was it something broader than

        36            that?

        37

        38       And from there I was reading from a minute of the board

        39       which was entitled "Review of all Customer Contracts and

        40       Contract Procedures in International Trading Division to

        41       Minimise the Possibility of Customer Disputes and Claims".

        42       He said:

        43

        44            A.   Well, I believe it occurred in a range

        45            of ways.

        46            Q.   Well, could you assist us?  What was

        47            the range of ways in which you brought the
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         1            issues referred to in the Arthur Andersen

         2            report to the attention of the board or any

         3            individual board members?

         4            A.   Well, we put in train a review of

         5            commissions and rebates; we instituted

         6            further reviews of chartering and freight

         7            arrangements; we put in new authorisation

         8            and control arrangements; we discussed - I

         9            can't remember when - the Ronly joint

        10            venture; I talked to the board about the

        11            individuals over which we had high risks

        12            and the fact that they had now left the

        13            business.  I talked about the things that

        14            we were doing going forward to try and deal

        15            with the major issues that had been raised

        16            by the report.  That's how it was

        17            addressed.

        18            Q.   So, did you tell the board of the

        19            substance of the matters that I have read

        20            to you from the report?

        21            A.   The detail that you went through in

        22            the report?  I believe I alerted the board

        23            to the issues that that raised as they were

        24            communicated, most likely in the summary.

        25

        26       Do you have any comment to make about that?

        27       A.   No.  I mean, that's - he said what he has said.  I

        28       mean, I don't have any comments because my recollection is

        29       that - and I can only go on what is actually in the board

        30       papers.  I don't recall the specific briefings on this, and

        31       what is in the board papers is what would have been there.

        32       But I don't recall any specific - hearing that particular

        33       individuals were actually mentioned in that report.  That's

        34       not my recollection, but, as I said, I'm relying on my

        35       memory here.

        36

        37       MR AGIUS:   Thank you.  That completes the examination of

        38       Mr Flugge, Mr Commissioner.

        39

        40       THE COMMISSIONER:   Mr Barker, do you have any questions?

        41

        42       MR BARKER:   Yes.

        43

        44

        45

        46

        47
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         1       <EXAMINATION BY MR BARKER:

         2

         3       MR BARKER:   Q.   Mr Flugge, at the beginning of your

         4       examination it was put to you - I'll paraphrase it - that

         5       as non-executive chairman you developed an interest in

         6       particular in the Middle East wheat market, with particular

         7       emphasis on Iraq, and, indeed, to the extent that you

         8       involved yourself in the management of some markets in an

         9       executive way.  To put all this into context, I'd like you

        10       to tell us more about your work as non-executive chairman

        11       in matters other than wheat sales to Iraq.  I'd also like

        12       you to tell us with some brevity about other offices held

        13       by you and your activities in connection with them in the

        14       period between 10 March 1995 and 14 March 2002, which was

        15       the period in which you were non-executive chairman,

        16       bearing in mind that I'll give you a short chronology that

        17       in 1998 the AWB changed from being a statutory authority to

        18       a limited company; in 1999 the Commonwealth Government

        19       transferred its shares to wheat growers; and in August 2001

        20       AWB was listed as a public company on the Australian Stock

        21       Exchange, and bearing in mind your involvement in all that,

        22       please.

        23       A.   Thank you, Mr Barker.  When I came in as non-executive

        24       chairman to AWB - or the old Australian Wheat Board, as it

        25       was then - I was appointed by the minister.  I was

        26       appointed a non-executive chairman.  In the first instance

        27       that is a significant change because the previous chairman

        28       was actually on a full-time basis, actually lived in

        29       Melbourne and was in the office on a daily basis.

        30

        31            This was part of a transition that was really probably

        32       the main task that I had as chairman of AWB, and that was

        33       to take the company from a statutory authority through to,

        34       as you said, firstly, a public company with the government

        35       as a shareholder; secondly, as a public company with the

        36       growers as shareholders; and then, finally, we did list the

        37       company, which was a decision that was taken at that time.

        38

        39            To actually get the company through to that point we

        40       had to make a lot of changes to the company itself, but

        41       also there was a huge amount of negotiation both with the

        42       government and the grower community, and there were many,

        43       many ideas on what was the best structure that AWB should

        44       have.  So we looked at things like co-ops, we looked at

        45       things like normal company structures, and we looked at

        46       hybrids, which we probably ended up with.  So a huge amount

        47       of work was done in dealing with the government and the
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         1       industry in particular through those years.

         2

         3            In terms of, I guess, the operations of AWB, certainly

         4       in the first couple of years, as I took over from a

         5       full-time chairman, there was certainly an expectation in

         6       many markets, particularly government-sponsored type

         7       markets, such as Egypt, where there was an expectation that

         8       at least the chairman would be seen, if not necessarily

         9       negotiating contracts, that was done by management people

        10       on a very regular basis.  Historically it was done face to

        11       face.  It didn't occur in my time.

        12

        13            So obviously there was an interest in all of that.

        14       One of my jobs was to report back to growers, which I did

        15       on a very regular basis through grower meetings right

        16       around Australia.  So there was a constant run of meetings

        17       that one had to attend and at least account for oneself in

        18       terms of, firstly, the market, but also in terms of how the

        19       restructure was going.

        20

        21            At the same time I became involved, and as an initial

        22       director, with the Grains Research and Development

        23       Corporation.  This was one of the research and development

        24       corporations that the government instituted, which it did

        25       in many other aspects of agriculture.  I was a foundation

        26       director of that, which meant setting that up, getting it

        27       in place, and that certainly occurred during those early

        28       years in my chairmanship.

        29

        30            The other area that I obviously embarked on in 1998

        31       was I became a director of Wesfarmers Limited.  As a

        32       non-executive chairman of AWB, because I wasn't fully

        33       employed, I was free to actually take on other

        34       directorships.  I took on the directorship of Wesfarmers

        35       after a request from that company.  As we moved forward in

        36       the year 2000, I was asked by the government to become

        37       involved in the restructure of the Australian Wool Research

        38       and Promotion Organisation, which I did, and subsequently

        39       that was restructured.  Frankly, that restructure is still

        40       being played out.

        41

        42            And at the same time, of course, I'm a farmer in my

        43       own right.  We own our own farm and we still run that

        44       property.  So I had a number of activities, Mr Barker, that

        45       I got involved in during that period.

        46

        47       Q.   Where did Iraq stand in relation to all your other
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         1       activities, in a relative sense?

         2       A.   Well, I guess the way I could explain it is probably

         3       if you took a radar screen, Iraq probably would have

         4       appeared at a relatively small dot on the horizon and the

         5       main green part, the main area of concern for AWB, was the

         6       restructuring of AWB.  We had a very clear instruction from

         7       the government that by 1999 we had to be completely clear

         8       of government, particularly in the area of borrowing.  The

         9       government used to guarantee the borrowings of AWB to pay

        10       the initial payment to growers.  That government guarantee

        11       was going to disappear completely, and then we had to

        12       borrow completely in our own right.

        13

        14            So there was a clear instruction which actually began

        15       back in 1992-93 from then the Labor Government that by 1999

        16       AWB would be clear of government, apart from a single desk.

        17       Now, that's another debate that has been constantly going

        18       on ever since I've been involved, and there was an annual

        19       event where somewhere we were debating that issue.

        20

        21            I guess on the radar screen, Iraq, other markets were

        22       dots on the radar screen.  The green area, the main area of

        23       focus, was restructuring the company.

        24

        25       Q.   All right.  If we could go briefly to Iraq after May

        26       2003.  You told the Commissioner that you had multiple

        27       issues to deal with besides the one put to you by Mr Agius.

        28       Could you tell us briefly what sorts of issues you're

        29       talking about?

        30       A.   Well, I think people need to understand the country

        31       was in extremely bad shape.  After the war, while there

        32       wasn't a huge amount of war damage as such from the war

        33       itself, the damage was caused particularly to government

        34       instrumentalities by looting and vandalism.  So buildings

        35       like the Ministry of Agriculture were completely vandalised

        36       and made unusable - totally, just not usable.  There was

        37       mess like you've never seen before and destruction, which

        38       was not from bombs or guns or anything like that.  It was

        39       purely manmade.

        40

        41            There was no government structure left.  People had

        42       left.  Anyone that had been obviously a part of the former

        43       regime had gone to ground.  What we had left were people

        44       who were probably members of the Ba'ath party in some cases

        45       but they were public servants.  There was no tools left.  A

        46       lot of the documents had been destroyed during that period.

        47       The only ministry that was saved from that was the oil
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         1       ministry, which was left completely in tact, every other

         2       ministry destroyed.

         3

         4            So we were dealing with a society that had basically

         5       no government structure, no bureaucracy left, and in

         6       particular in agriculture we had to virtually start from

         7       the ground up and rebuild it.

         8

         9            At the same time the agricultural sector, because of

        10       the imports of food, really hadn't progressed, and the

        11       policies that they had in place for trying to promote food

        12       production - that was that they would give the inputs to

        13       the farmers but then in fact only pay them a relatively

        14       small amount for the goods they produced, particularly

        15       wheat and barley - meant that many of the goods meant for

        16       inputs were actually sold over the border, and we have

        17       plenty of evidence of that occurring with things like

        18       tractors and the like.  So the whole structure of

        19       agriculture really was in an extremely bad condition, both

        20       in terms of policy and the people involved.  Really that

        21       entailed most of the work that we did.

        22

        23       Q.   You were restarting farming?

        24       A.   We were restarting from scratch.

        25

        26       Q.   Did it involve travelling around Iraq?

        27       A.   Yes, it did.

        28

        29       Q.   What sort of a day did you put in, how many hours,

        30       while you were there?

        31       A.   We had a meeting - when we were in the cabins it was

        32       quite easy because we lived in the green zone.  We moved

        33       into the Al Rasheed I think it was about June - early June.

        34       We had a meeting - the senior advisers would meet at

        35       7 o'clock in the morning and basically our night would

        36       finish somewhere around 8 or 9 o'clock at night, and we

        37       would go back to either our cabins or we'd go back to the

        38       Al Rasheed hotel.

        39

        40       Q.   And how often did you leave Baghdad and travel into

        41       the hinterland?

        42       A.   On a fairly regular basis initially, because security

        43       wasn't too bad, although we had helicopters available to us

        44       on a fairly regular basis and in the early days it was

        45       quite easy to get a helicopter from the army, so you could

        46       move to the north or the south fairly easily.  After that

        47       road travel became the norm, but road travel with very,
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         1       very heavy security.

         2

         3       MR BARKER:   Yes, thank you.

         4

         5       THE COMMISSIONER:   Mr Judd?

         6

         7       MR JUDD:   I have no questions.

         8

         9       THE COMMISSIONER:   Does anybody else wish to ask Mr Flugge

        10       any questions?  Thank you, Mr Flugge.

        11

        12       MR AGIUS:   Mr Commissioner, I'm not in a position to ask

        13       that Mr Flugge be released from his summons at this time.

        14       I ask that he not be released.

        15

        16       THE COMMISSIONER:   Yes, Mr Evans.

        17

        18       <EXAMINATION BY MR EVANS:

        19

        20       MR EVANS:   Mr Flugge, my name is Evans.  I appear for

        21       Mr Nigel Officer, do you understand?

        22       A.   Yes.

        23

        24       Q.   You've said in your supplementary statement, which I

        25       think is exhibit 452, that you believe you would have been

        26       generally aware that "our contracts with Iraq included a

        27       transportation component"?

        28       A.   Yes.

        29

        30       Q.   Do you recall that evidence?

        31       A.   I do.

        32

        33       Q.   When did you first become aware that the AWB had gone

        34       into the transportation business?

        35       A.   Well, I explained to Mr Agius that I have been unable

        36       to find a specific time or date when that occurred, because

        37       I'm relying totally on my memory.  I have not been able to

        38       access any documents that indicate that at a specific point

        39       in time that's when that information was given to me.  The

        40       only true answer that I can give in my statement is that I

        41       was generally aware.

        42

        43       Q.   So that sometime during the course of your

        44       non-executive chairmanship you became aware that the AWB

        45       had gone into the transportation business; is that correct?

        46       A.   I'm not sure that - saying that it went into the

        47       transportation business.  I think it was that we were
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         1       paying an inland transport component to the Iraqi

         2       contracts.

         3

         4       Q.   To whom did you understand you were paying, or the AWB

         5       was paying, an inland transportation component to the

         6       contracts?

         7       A.   Well, again, from my recollection, it was that it was

         8       a Jordanian trucking company.

         9

        10       Q.   Do you tell the inquiry that you had any knowledge of

        11       why or how it came about that the AWB had commenced at some

        12       stage to pay a Jordanian trucking company?

        13       A.   No.  Again, because I haven't been able to locate

        14       particular documents that might have indicated that, I'm

        15       relying on my memory, and going back to 1998, 1999, 2000,

        16       to be totally honest, I cannot remember specific briefings

        17       or details that may or may not have occurred.  So hence

        18       again my general awareness that is there.

        19

        20       Q.   Whenever it was that you became aware of this payment

        21       by the AWB to a Jordanian trucking company for trucking

        22       services, did that not excite any inquiry on your behalf or

        23       by you to anyone in the corporation as to why or how it

        24       came about that the AWB had started paying for trucking

        25       services?

        26       A.   No.  I mean, I think that Iraq was a market where we

        27       had - it wasn't a normal market.  It was paid - we

        28       negotiated a contract as a company, but the payments were

        29       made through the UN.  Clearly, I had a general

        30       understanding, and I think there was a general

        31       understanding, that trucking in Iraq was not an

        32       unreasonable situation.  I mean, if you think about Iraq

        33       just simply in a logical sense, Iraq is - Umm Qasr is right

        34       at the southern end.  The population centres begin about

        35       200 or 300 kilometres to the north and range through to

        36       Mosul at 800.  There is enormous - anyone thinking about it

        37       logically, there is an enormous logistical task to move,

        38       you know, two million tonnes of grain.  So if someone had

        39       said to me at any time, "Well, look, we are going to pay a

        40       trucking fee, this is part of it, the UN have approved it",

        41       I mean, I would have thought that was fairly logical that

        42       trucking was part of the process.  As I said, in the

        43       absence of sort of hard sort of documentary evidence, I can

        44       only suggest to you that I was generally aware of that.

        45

        46       Q.   But the awareness concerned a component of contracts;

        47       that's your evidence, isn't it?
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         1       A.   Well, that's the only way the money could flow from

         2       the UN.  If the contract didn't include that - I mean, AWB

         3       couldn't be responsible for it if it didn't come from the

         4       UN.  We weren't going to pay it out of growers' funds, if

         5       that's what you're suggesting.

         6

         7       Q.   But the contracts of which inland transport was a

         8       component are contracts you understood the AWB had entered

         9       into that obliged it to pay for those trucking services;

        10       that must be right, mustn't it?

        11       A.   Well, I hadn't seen those contracts, but that would

        12       have been my general understanding, yes.

        13

        14       Q.   That would involve, would it not, a contractual

        15       obligation, accepted or imposed on the AWB pursuant to such

        16       contracts, for such trucking services.  There's no other

        17       conclusion you could draw, is there?

        18       A.   When you look at it today, and looking at the

        19       evidence, that is correct.  I don't think at that time I

        20       would have necessarily viewed it that way, that there was a

        21       component that we were paying for inland transport being

        22       paid to a Jordanian trucking company.  I guess in a logical

        23       sense, if they were carrying out the services, then so be

        24       it.

        25

        26            I think when you look at the evidence today and you

        27       look at the logic of it and you bring it all in here, it is

        28       quite clear that there are a number of parts of the detail

        29       that should have been looked at and should have been

        30       developed much more than they ever were.  I clearly can see

        31       that today.  But if I take myself back to 1999, I never

        32       considered the sorts of issues or detail.  Because I don't

        33       believe I was ever made aware of the actual detail.  But

        34       when you look at it today, quite clearly there are a number

        35       of problems and issues.

        36

        37       Q.   But, at the very least, if you understood the AWB had

        38       included in its contracts a transportation component

        39       whereby it paid a Jordanian trucking company, the only

        40       conclusion that you as a knowledgeable, experienced

        41       businessman at the time could possibly draw in the role in

        42       which you were then appointed, as a non-executive chairman,

        43       was that that was because a Jordanian trucking company was

        44       performing services for AWB for which AWB was paying it?

        45       A.   I think that's a fair statement.

        46

        47       Q.   And there was no other market of which you were aware



            .28/2/06 (36)              3597     T J FLUGGE (Mr Evans)

                            Transcript produced by ComputerReporters

�









         1       where AWB was paying for trucking services?

         2       A.   No.

         3

         4       Q.   Apart from that contractual component that AWB was

         5       paying a Jordanian trucking company to carry out trucking

         6       services, is it your evidence that no-one told you or

         7       informed you of anything more than that?

         8       A.   Well, my evidence was that I was not aware of the

         9       detail behind that particular contract, and I don't believe

        10       I was ever informed of the detail behind that contract.

        11

        12       Q.   I understand that's your evidence, but what I'm asking

        13       you, Mr Flugge, is are you telling the inquiry that, apart

        14       from your contracts with Iraq including a transportation

        15       component whereby the AWB paid a Jordanian trucking

        16       company, no-one told you anything more than those factors

        17       I've just put in that question?

        18       A.   That's what I've told the inquiry.

        19

        20       Q.   So Mr Rogers never told you anything more than those

        21       factors; is that what you say?

        22       A.   No.  That's my understanding, yes.

        23

        24       Q.   And Mr Lindberg never told you anything more than

        25       those factors; is that your evidence?

        26       A.   Well, I'm not aware of them, so it doesn't matter who

        27       told me.  The fact of the matter is that my general

        28       awareness was limited to that point.  The detail that was

        29       behind that, I'm sorry, I've said quite clearly that I was

        30       unaware of it.  It doesn't really matter which individual

        31       you pick out.  The problem is that that was my general

        32       awareness and that's what I've put in the statement to the

        33       Commission.

        34

        35       Q.   And Mr Stott never told you anything more than those

        36       factors I've just asked you about; is that correct?

        37       A.   Not that I recall, no.

        38

        39       Q.   And Mr Officer never told you anything more than those

        40       factors I've just asked you about; is that right?

        41       A.   No, that's right.

        42

        43       Q.   And Mr Emons never told you anything more than those

        44       factors I've just asked you about?

        45       A.   That's right.

        46

        47       Q.   And Mr Hogan never told you anything more than those
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         1       factors?

         2       A.   No, I agree.

         3

         4       Q.   You've said in your supplementary statement that you

         5       were ready to focus on the big picture of securing

         6       contracts, not on the details - do you recall evidence to

         7       that effect?

         8       A.   To that effect, yes.

         9

        10       Q.   The only market that the AWB was engaged in in respect

        11       of which United Nations sanctions were imposed during the

        12       years you were non-executive chairman was Iraq, wasn't it?

        13       A.   I believe so, yes.

        14

        15       Q.   And any effect that those sanctions had on AWB

        16       involved not merely economics, but political matters,

        17       didn't it?

        18       A.   It certainly was a political market.

        19

        20       Q.   I think earlier in your evidence, when you were

        21       answering questions from Mr Agius, you described Iraq or

        22       characterised it as a place of political unrest and

        23       turmoil, or words to that effect?

        24       A.   Yes, I did.

        25

        26       Q.   That was your view at the time?

        27       A.   Well, I think I actually referred to the region,

        28       rather than necessarily Iraq.

        29

        30       Q.   But you included Iraq without exception in that

        31       description, didn't you?

        32       A.   Oh, yes.  I did.

        33

        34       Q.   So it was in an area of political unrest and turmoil

        35       that you were happy to have AWB contractually obliged to

        36       perform trucking services to move grain through Iraq; is

        37       that right?

        38       A.   Well, I said before that I was generally aware there

        39       was a trucking arrangement.  Now, I'm not sure whether - if

        40       you think about it in the cold, hard light of day and the

        41       issues that are concerning the trucking arrangement, that

        42       is true, but, again, if in fact the UN had approved it,

        43       which I believe that they had approved the trucking fee,

        44       and a particular company was carrying out those services,

        45       the mere fact that we put ships into Iraq was the biggest

        46       risk.  It wasn't the trucking issue.  The mere fact that we

        47       were actually shipping into that was a risky place to go.
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         1       The trucking fee was just one of those, or the trucking

         2       aspect of it was just one of the risks that would have been

         3       in there.  There's no question about it.

         4

         5       Q.   But the trucking component was, as you understood it,

         6       pursuant to an AWB contractual obligation to provide that

         7       transportation inland in Iraq, wasn't it?

         8       A.   No, I don't think I understood that level of detail.

         9       I think what I understood was that we were paying a

        10       trucking fee.  The extent of our obligations to that - I

        11       don't believe that I had a knowledge of the detail of that.

        12       Nor should I have had a knowledge of that detail.

        13

        14       THE COMMISSIONER:   Q.   Doesn't one go with the other?

        15       A.   Sorry?

        16

        17       Q.   Does not one go with the other?  You're paying a fee

        18       for trucking; would you not expect there to be a service

        19       provider?

        20       A.   I guess there would, but if it's a contract or we're

        21       paying a trucking fee, it's a level of detail that I would

        22       not have got into as chairman.  I mean, there were two

        23       levels of management between myself and the international

        24       sales and marketing.  I mean, if the chairman of the

        25       company had to go into that level of detail and be aware of

        26       that, and if you then put that across all the markets -

        27       because while this was a particularly difficult market,

        28       there were plenty of issues with all sorts of markets,

        29       particularly in relation to freight, demurrage, dispatch,

        30       whatever.  They were going on every day.  If I was going to

        31       be across all of those things, I would have been in that

        32       office seven days a week, 24 hours a day.

        33

        34            So, I'm sorry, it may well sound today that, you know,

        35       I didn't care, but the bottom line is we had a whole range

        36       of managers that were managing this issue on a daily basis.

        37       I was in the office intermittently - you know, maybe once

        38       or twice, three times a month.  For me to actually try to

        39       involve myself at that level would have been absolutely

        40       impossible, just not possible to do that.

        41

        42       MR EVANS:   Q.   But the only place where the AWB was

        43       providing land transport pursuant to its contracts was

        44       Iraq, wasn't it?

        45       A.   My understanding is that's correct, yes.

        46

        47       Q.   The only reason for AWB to pay anybody for those
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         1       services is because, as you say, you were aware that "our

         2       contracts with Iraq included a transportation component",

         3       and I'm quoting from paragraph 62 of your supplementary

         4       statement, exhibit 452 - do you accept that?

         5       A.   Yes.  I'll get it in front of me, but I believe that's

         6       the case.

         7

         8       THE COMMISSIONER:   The supplementary statement is exhibit

         9       453, I think.

        10

        11       MR EVANS:   Sorry, Commissioner.

        12

        13       Q.   Do you accept that, Mr Flugge, that the only reason

        14       the AWB would have been paying anybody for land transport

        15       services was because, as you say, "our contracts with Iraq

        16       included a transportation component"?

        17       A.   That's correct, they did.

        18

        19       Q.   Which drives one necessarily to the conclusion,

        20       doesn't it, that AWB had assumed contractual obligations

        21       pursuant to those contracts to provide those services?

        22       A.   Well, I mean, it may well do that today.  The point

        23       that I'm making to you, and I've said time and time again,

        24       is that from where I sat, at that point in time, it was a

        25       level of detail that I didn't enter into.  But I can't

        26       dispute what you're saying in this room today - looking at

        27       the evidence, looking at the practical aspects of all of

        28       this, one could assume that.

        29

        30       Q.   But AWB wasn't paying these moneys for transportation

        31       services because some third party had an obligation to

        32       provide them, was it?  It was paying for services it had

        33       contractually agreed to provide.  There's no other

        34       conclusion then or now, is there?

        35       A.   Well, can I say that I never actually saw the

        36       contracts.  I never signed the contracts, I didn't actually

        37       know exactly what was in the contracts.  I've only seen

        38       it - when you say this is what it was, I can only agree

        39       with you because that's what they were.  In my case you're

        40       suggesting I was aware of it.  The bottom line is I didn't

        41       actually sign the contracts, I didn't sight the contracts

        42       on a regular basis, or in fact I can honestly say I never

        43       saw an Iraqi contract until such time as this inquiry

        44       started to come into being.  So my personal knowledge of

        45       this is just not there, and it's a level of detail that I'm

        46       not aware of.

        47
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         1       Q.   You've said in exhibit 453 that you had no authority

         2       to put in place contracts involving land transport, that a

         3       deviation such as that from ordinary practice would be a

         4       board matter; do you recall evidence to that effect?

         5       A.   No, I think we'd better look at that.

         6

         7       Q.   Let's do that.  Can I take you to exhibit 453,

         8       paragraph 157.  You deal with Mr Officer there, who

         9       discussed his level of authority, and you've said:

        10

        11            As a non executive Chairman I have no

        12            authority to approve anything.  The

        13            authority rested with the Board.

        14

        15       Do you see that?

        16       A.   Sorry, give me the numbers again?

        17

        18       Q.   Paragraph 157 of your supplementary statement,

        19       exhibit 453.

        20       A.   Okay, got it up here now.  That's correct.

        21

        22       MR BARKER:   It doesn't support the assumptions in the

        23       question, with respect.

        24

        25       MR EVANS:   Q.   It's your evidence that you had no

        26       authority on your own to consent to or approve a change in

        27       contractual position to adopt a new or unique practice of

        28       contracting to provide land transport services; that's the

        29       effect of what you're saying there, isn't it?

        30       A.   Well, I'm saying it would not be recognised within

        31       AWB.  If the auditors had a look at that and said, "Well,

        32       who's authorised this", if it says the chairman was

        33       authorising it, immediately they would have to go to see

        34       whether the board in fact had approved it.  So as a

        35       non-executive chairman I did not have that level of

        36       authority without the back-up of some sort of board

        37       resolution.

        38

        39       THE COMMISSIONER:   Q.   What about at a practical level?

        40       A.   Sorry?

        41

        42       Q.   What about at a practical level?

        43       A.   I didn't think there was anything different from that,

        44       Mr Commissioner.  In terms of business you either have the

        45       authority or you don't.  If in fact there's an authority

        46       required at that level, you either give it or you don't

        47       give it.  In a practical sense, I don't think there's any
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         1       difference from the commercial sense.

         2

         3       MR EVANS:   Q.   Mr Flugge, leaving aside what you may or

         4       may not have known in 1999 or 2000, do you accept that it

         5       was a significant departure from practice - business

         6       practice - up to that date for the AWB to engage in a

         7       contract obliging it to provide, on the face of the

         8       contract, land transport services in, for example, Iraq?

         9       A.   Oh, yes, if there's something significantly different.

        10

        11       Q.   Not only different, but unique?

        12       A.   Unique, because no other markets demanded that

        13       service.

        14

        15       Q.   And unique in relation to the only country in respect

        16       of which United Nations sanctions then applied; do you

        17       accept that?

        18       A.   Well, that was the only country that they applied.

        19

        20       Q.   You've said you certainly didn't have authority to

        21       approve that significant change; is that your evidence?

        22       A.   That's right.

        23

        24       Q.   To effect such a change and provide for such land

        25       transport services, that involved, as you now know, leaving

        26       aside what you may have known or not known in 1999 or 2000,

        27       the increase in the contract price to cover the land

        28       transport services, didn't it?

        29       A.   That's what I believe happened, yes.

        30

        31       Q.   In order to give effect to the arrangement with the

        32       Iraqis, it involved a payment either from the pool or from

        33       moneys under the control of the AWB for the land transport

        34       services to the Jordanian trucking company, didn't it?

        35       A.   Yes.

        36

        37       Q.   Mr Officer couldn't have made such payment

        38       arrangements on his own authority, could he?

        39       A.   Well, I'm not sure about that.  I don't know what the

        40       authorities exactly were at international sales and

        41       marketing.  What I said before is that in 1999, from what I

        42       can see of the actual diagrams of the management structure,

        43       there was a chief operating officer above international

        44       sales and marketing, there was a managing director, then

        45       there was the board.  So, clearly, the authorities would

        46       have started to move up, to such a point where some

        47       authority was given or taken.  Now, I'm afraid, again, a
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         1       level of detail that I really can't answer.

         2

         3       Q.   And there was a chief financial officer at the time,

         4       Mr Paul Ingleby; do you recall him?

         5       A.   I certainly do.

         6

         7       Q.   To give effect to payments for land transport

         8       services, that would necessitate the financial officer's or

         9       departments' involvement, wouldn't it?

        10

        11       MR ABBOTT:   I object to that question.  I've had leave

        12       from you, Mr Commissioner, to act for Mr Ingleby.  In my

        13       submission, there's no basis for that.  It's an assumption,

        14       and nothing has been put to this witness that would in any

        15       way substantiate any basis for that question.  He's being

        16       asked as a matter of conjecture.

        17

        18       THE COMMISSIONER:   I'll allow the question.

        19

        20       MR EVANS:   Q.  To make the payments would involve the

        21       financial department, wouldn't it?

        22       A.   Yes, it would.

        23

        24       Q.   Is it your evidence, or are you suggesting to the

        25       inquiry, that the land transport component to the contracts

        26       and the method and mechanism put in place to pay the

        27       Jordanian trucking company was something effected by

        28       Mr Officer and his subordinates without superior authority,

        29       knowledge or consent?

        30       A.   Well, you see, as a non-executive chairman, I don't

        31       know that.  I don't know what occurred from the managing

        32       director down.  Unless - you know, it's not my position

        33       again, as someone coming in on an ad hoc basis - once,

        34       twice, three times a month mainly - and having specific

        35       meetings in the office to understand or know what or what

        36       may not have occurred at a management level.  It is not my

        37       position to say whether Mr Officer did it or didn't do it.

        38       I just wouldn't know that level of detail.

        39

        40       Q.   But you would know from your position and dealings

        41       with AWB that there are, as you have mentioned, auditors

        42       and financial checks and balances within the organisation?

        43       A.   There certainly was, yes.

        44

        45       Q.   And those would be, if for no other reason, to prevent

        46       embezzlement or unauthorised payments being made for moneys

        47       under the control of the AWB, wouldn't they?
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         1       A.   Well, certainly the internal audit would have been

         2       looking at various aspects at a time.  They don't look at

         3       every aspect of the company all the time.  What they do is

         4       pick out - they would do audits which would check certain

         5       areas.  They would have a system that they would have

         6       applied.  Certainly that was the case and certainly the

         7       external auditors would have done a similar pattern.  But,

         8       again, I'm not an auditor and I can't tell you exactly how

         9       they went about it, but that's what they were there for, to

        10       check these sorts of things.

        11

        12       Q.   They were to check that unauthorised payments or

        13       payments not made with management authority weren't made at

        14       all, weren't they?

        15       A.   Well, there would have been checking.  Whether in fact

        16       they covered these payments or not, I wouldn't know.  The

        17       only people that can answer that are the auditors

        18       themselves or the internal audit group, certainly not the

        19       chairman.

        20

        21       Q.   It's not your evidence, is it, that Mr Officer or his

        22       subordinates effected some secret means of payment unknown

        23       to the financial department without invoices or contracts

        24       to support them, is it?

        25       A.   Certainly I'm not in a position to make any comment to

        26       the inquiry on those issues.  It's just something that is

        27       completely out of my control.  I could not make a statement

        28       one way or the other on that issue.

        29

        30       Q.   You've said in your supplementary statement,

        31       exhibit 453, at paragraph 156 - may I take you to that,

        32       Mr Flugge:

        33

        34            I do not recall any discussions at Mark's

        35            desk.  Mr Officer has said at 2320 of the

        36            transcript that there were no open

        37            discussions about transport fees.

        38

        39       Do you have that passage?

        40       A.   Yes, I do, yes.

        41

        42       Q.   That is responding, as you make plain at the beginning

        43       of that paragraph, to at least paragraph 33 of Mr Officer's

        44       own statement, exhibit 230; do you see that?  You took care

        45       before putting your signature to that statement exhibit 453

        46       to read Mr Officer's statement, didn't you?

        47       A.   Yes, I did.
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         1

         2       Q.   And you took care to read Mr Officer's transcript of

         3       evidence in these proceedings?

         4       A.   I did.

         5

         6       Q.   And you make plain in paragraph 156 of exhibit 453

         7       your absence of recall of discussions at Mark's desk, and

         8       you raise a question of incongruity as to that, don't you?

         9       A.   Yes, I do.

        10

        11       Q.   You then make plain or comment that you did not have a

        12       habit of talking to people at their work stations, don't

        13       you?

        14       A.   That's right.

        15

        16       Q.   Then at paragraph 157 you deal with paragraph 37 of

        17       Mr Officer's statement, don't you?

        18       A.   Yes, I do.

        19

        20       Q.   So far as your answer to paragraph 37 is concerned,

        21       where you deal with it in your paragraph 157, you deal with

        22       this question of authority to approve that I've taken you

        23       to; do you see that?

        24       A.   Yes.

        25

        26       Q.   Mr Officer, in paragraph 37 of his statement, said -

        27       may I assist you by reading it:

        28

        29            Both Mark Emons and I discussed this

        30            between ourselves --

        31

        32       please accept that "this" means the inland transport fees

        33       and the mechanism of paying the money back into Iraq --

        34

        35            and we both discussed the nature of these

        36            changes with Trevor Flugge, together and on

        37            separate occasions.  Trevor regularly

        38            visited the Marketing Desk and had a long

        39            standing interest in AWB's relationship

        40            with its Middle East customers, including

        41            Iraq (as one of AWB's largest customers).

        42            These discussions occurred at Mark's desk,

        43            in my office and in Trevor's office.

        44

        45       Do you recall Mr Officer's evidence to that effect?

        46       A.   I do.

        47
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         1       Q.   You've been very careful, have you not, to make plain

         2       that you didn't have discussions at Mark Emons' desk,

         3       haven't you?

         4       A.   I think we were just simply making a point that

         5       Mr Officer was saying that these were discussions that, if

         6       they were going to be held at Mark's desk, it would have

         7       been in the open, that these were in fact discussions that

         8       were held between a small group.  The fact is that if you

         9       had a discussion like this in an open-plan area, then of

        10       course anyone was going to overhear it.  So all I'm making

        11       the point there is that I think that's highly unlikely.

        12

        13            I know that I was in Mr Officer's office at some

        14       stage.  I know that at some stage Mr Officer would have

        15       been in mine.  The problem I have is that I read

        16       Mr Officer's initial statement to this inquiry and then I

        17       read the transcript of what he said, and then I read the

        18       subsequent statement, and they change.  They change quite

        19       dramatically.  So what I've done is gone back and looked at

        20       my diaries to see whether appointments were made with me.

        21       I've tried to think about discussions I may or may not have

        22       had with Mr Officer, and the only discussion that I can

        23       recall sitting in Mr Officer's desk was with regard to a

        24       personal nature of his own, which I won't bother mentioning

        25       in this inquiry.  And I do recall that and I do recall

        26       sitting in his office on a couple of occasions discussing

        27       that issue with him.

        28

        29            So, clearly, I can recall his desk, I can recall where

        30       he was, I can recall my office.  I've looked to see whether

        31       my diaries include specific meetings or briefings, given

        32       that I'm in the office on a monthly basis and sometimes

        33       twice monthly, a huge number of meetings.  I can't recall

        34       specifically either Mark or Nigel coming to my office and

        35       giving me specific briefings.

        36

        37            Now, again, I can't say that these things never

        38       happened, because I just can't remember them.  If someone

        39       can give me a date, someone can give me a paper, or

        40       whatever, then that will help.  But to be suggesting

        41       continually and changing one's evidence to say, "Well, I

        42       had all these discussions", you know, well, I had

        43       discussions with thousands of people during my time as AWB

        44       chairman and thousands of people would have told me all

        45       sorts of things.  But anyone who wanted an authority,

        46       anyone who wanted a decision would have put it in writing

        47       and come to me and said, "Look, this is the situation.



            .28/2/06 (36)              3607     T J FLUGGE (Mr Evans)

                            Transcript produced by ComputerReporters

�









         1       This is the report."   Now, I haven't been able to find one

         2       of those reports, but I tell you what, I'm looking for one,

         3       but I can't find them.

         4

         5            I say to AWB if you've got those sorts of documents,

         6       for goodness sake bring them out.  That will get me - I'll

         7       either be in or I'll be out.  At the moment trying to

         8       suggest to me that I've got to remember all of these little

         9       meetings that someone might or might not have had is

        10       bordering on ridiculous.

        11

        12       Q.   It's a problem of recollection of specificity of

        13       actual conversations, then, that you're telling the

        14       Commissioner, rather than that whatever Mr Officer says he

        15       told you is untrue --

        16       A.   I think.

        17

        18       Q.   Sorry, Mr Flugge --

        19       A.   Sorry.

        20

        21       Q.   -- rather than that Mr Officer is wrong, mistaken or

        22       imagining or simply telling untruths about what he says he

        23       told you; it's a question of recollection, isn't it?

        24       A.   I think that my understanding is that, in a general

        25       sense, there could have been, would have been, discussions

        26       about a number of things.  What I'm saying is, though, that

        27       I don't believe - and I've tested my memory, and I've said

        28       it quite clearly in my statement - that I was not told

        29       certain things.  Some things I was told, some things I

        30       wasn't told.  Now, I've tested that memory right across the

        31       board as to what I knew and what I didn't know.  I've

        32       tested it by going back to what I actually said at the UN

        33       inquiry 12 months ago, because that came without any

        34       prompting of documents or discussion or anything else -

        35       purely walking in, saying, "This is what your memory is".

        36       I've tested my memory as to what I knew and what I didn't

        37       know.

        38

        39            I've also had a look at the Andersen report.  Quite

        40       frankly, that shocked me.  It dismayed me.  Quite frankly,

        41       it confirms in my mind that my memories are probably pretty

        42       well spot on about what was going on and what wasn't going

        43       on.  So I'm quite comfortable with that position now

        44       because I've tested it and tested it.

        45

        46       Q.   Well, the difference between what Mr Officer says he

        47       remembers and what you say you remember is that he owns up



            .28/2/06 (36)              3608     T J FLUGGE (Mr Evans)

                            Transcript produced by ComputerReporters

�









         1       to being involved in the scheme to pay Iraq back money,

         2       isn't it?

         3

         4       MR BARKER:   I object to that.

         5

         6       THE COMMISSIONER:   Yes, I reject the question.

         7

         8       MR EVANS:   Thank you, Mr Commissioner.  I have no further

         9       questions.

        10

        11       THE COMMISSIONER:   Anything arising, Mr Barker?

        12

        13       MR BARKER:   No, Commissioner.

        14

        15       THE COMMISSIONER:   Mr Agius?

        16

        17       MR AGIUS:   Nothing arising, Mr Commissioner.  I have been

        18       asked by my friend Mr Barker to tender as a confidential

        19       exhibit what we have as a copy of Mr Flugge's diaries.

        20       They run from April 1995 through to and inclusive of

        21       October 1999, and then they run again from April 2000

        22       through to and inclusive of April 2002.  I've been asked to

        23       tender those diary entries, and I do so and ask that they

        24       be marked as a confidential exhibit.

        25

        26       THE COMMISSIONER:   Yes, they'll be confidential exhibit

        27       150C.

        28

        29       EXHIBIT #150C DIARIES OF MR FLUGGE RUNNING FROM APRIL 1995

        30       THROUGH TO AN INCLUSIVE OF OCTOBER 1999 AND FROM APRIL 2000

        31       THROUGH TO AND INCLUSIVE OF APRIL 2002

        32

        33       THE COMMISSIONER:   Q.   Thank you, Mr Flugge.  I can't

        34       finally release you, because we are still receiving

        35       documents and information, but if there is to be any

        36       further examination, that will be by arrangement with your

        37       solicitors.

        38       A.   Thank you, Commissioner.

        39

        40       MR AGIUS:   I've also been asked to tender a document

        41       entitled "Details of Trevor Flugge's Travels from 1990 to

        42       2005".  I tender that.  It doesn't seem to contain anything

        43       of a confidential nature.

        44

        45       THE COMMISSIONER:   As a public exhibit, Mr Barker?

        46

        47       MR BARKER:   It's taken from the diaries.  The diaries
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         1       contain a lot of material which doesn't directly bear upon

         2       AWB.

         3

         4       THE COMMISSIONER:   I'll mark it as a confidential exhibit

         5       at this stage.  It will be confidential exhibit 151.

         6

         7       EXHIBIT #151C DOCUMENT ENTITLED "DETAILS OF TREVOR FLUGGE'S

         8       TRAVELS FROM 1990 TO 2005"

         9

        10       MR AGIUS:   Mr Commissioner, I see the time.  Mr Flugge I

        11       think has been excused from the witness box.

        12

        13       THE WITNESS:   I'm out of here?

        14

        15       THE COMMISSIONER:   For the time being.

        16

        17       <THE WITNESS WITHDREW

        18

        19       MR AGIUS:   I see the time.  We will not finish Mr Owen

        20       this afternoon.  I would prefer to start him in the

        21       morning.  Is it a convenient time to adjourn?

        22

        23       THE COMMISSIONER:   Yes.  Does anyone object to that?

        24

        25       MR ABBOTT:   I seek leave to appear for Mr Owen on the

        26       usual terms and with the usual team.

        27

        28       THE COMMISSIONER:   Yes, Mr Abbott.  That's granted on the

        29       usual terms.

        30

        31       MR AGIUS:  I will distribute Mr Owen's statement and it

        32       will be tendered in the morning when we call Mr Owen.

        33

        34       THE COMMISSIONER:   Very well.  I shall adjourn until 10am

        35       tomorrow.

        36

        37       AT 3.45PM THE COMMISSION WAS ADJOURNED

        38       TO WEDNESDAY, 1 MARCH 2006 AT 10AM

        39

        40

        41

        42

        43

        44

        45

        46

        47



            .28/2/06 (36)              3610     T J FLUGGE (Mr Evans)

                            Transcript produced by ComputerReporters



�








