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         1       <BRENDAN JAMES STEWART, on former oath:      [10.35am]


         2


         3       MR JUDD:   Commissioner, can I just clarify a question that


         4       arose yesterday in connection with the expert opinion of


         5       Sir Anthony Mason.  It won't be surprising, sir, that our


         6       advice was sought on this issue and, as a consequence, in


         7       our submission, here it would appear to be the case that,


         8       given that the document is in the nature of an expert


         9       opinion, it having been disclosed, then the underlying


        10       instructions must also go.  That follows as a matter of


        11       course, and we see no proper basis to maintain legal


        12       professional privilege.


        13


        14       THE COMMISSIONER:   Thank you.


        15


        16       MR JUDD:   I have handed a copy of the two letters, one


        17       dated 16 September 2005 and the other 20 October 2005.


        18       There are some other attachments that we haven't been able


        19       to get up, but they're described in the material.  In


        20       substance, they are the Oil-for-Food Memorandum of


        21       Understanding and some faxes that were referred to in the


        22       interim Volcker Report, or the draft Volcker Report.


        23       They're described and I've so informed counsel assisting.


        24       I don't believe, with respect, that any issue will arise


        25       about the identity of those documents.  As presently


        26       advised, we won't have those produced, unless the


        27       Commission is particularly minded to have a complete set of


        28       them.


        29


        30       THE COMMISSIONER:   That can be sorted out with counsel


        31       assisting.


        32


        33       MR JUDD:   The other matter, sir, is that there is some


        34       what might be regarded as confidential information under


        35       paragraph 10.3 --


        36


        37       THE COMMISSIONER:   10.3 of the opinion?


        38


        39       MR JUDD:   No, this is the instructions of 16 September.  I


        40       say no more of that.  I just draw your attention to that,


        41       the letter of 16 September, paragraph 10.3, and it would be


        42       our submission that perhaps that ought to be not produced.


        43


        44       THE COMMISSIONER:   Thank you.


        45


        46       MR AGIUS:   Mr Commissioner, I will tender an edited copy


        47       then of these two documents.  One is a letter dated 20
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         1       October 2005 from Arnold Bloch Leibler to Sir Anthony


         2       Mason.  The other is a letter of 16 September 2005, again


         3       from Arnold Bloch Leibler.  We will edit the relevant parts


         4       that my friend has identified and make those available as


         5       public exhibits during the course --


         6


         7       THE COMMISSIONER:   I'll mark them as public exhibit 509.


         8


         9       EXHIBIT #509 EDITED COPY OF TWO DOCUMENTS, BEING A LETTER


        10       DATED 20/10/2005 FROM ARNOLD BLOCH LEIBLER TO SIR ANTHONY


        11       MASON AND A LETTER OF 16/9/2005, FROM ARNOLD BLOCH LEIBLER


        12       TO SIR ANTHONY MASON


        13


        14       <EXAMINATION BY MR AGIUS CONTINUING:


        15


        16       MR AGIUS:   Q.   Mr Stewart, yesterday I was asking you


        17       some questions about exhibit 500.  I wonder if we could


        18       bring it up again - AWB.0319.0033.  Are you able to say


        19       from your recollection whether or not you attended any of


        20       the meetings that are referred to in this memorandum after


        21       4pm on 1 June 2005?  If you check on the memo, which should


        22       be on your screen, you'll see that the memorandum recorded


        23       you as having an appointment with Minister Warren Truss


        24       between 3.15 and 4pm on 1 June.


        25       A.   My recollection, I can't recall whether I was at the


        26       meeting with Minister Truss and Mr Cobb, although I believe


        27       it's possible that I could have.  I certainly didn't attend


        28       any meetings after the joint Cobb meeting.  My recollection


        29       is that the first meeting with Minister Anderson - sorry,


        30       the meeting with Tom Keen was an operational meeting.  The


        31       subsequent meeting I believe was actually cancelled and I


        32       didn't attend.


        33


        34       THE COMMISSIONER:   Q.   Which meetings do you say were


        35       cancelled?


        36       A.   The 4.50 meeting with Minister Anderson, I don't


        37       believe I attended that.


        38


        39       MR AGIUS:   Q.   You said that the initial meeting with


        40       Tom Keen was an operational meeting and the subsequent


        41       meeting was actually cancelled and you didn't attend.  What


        42       do you mean by "operational" in relation to the meeting


        43       with Tom Keen?


        44       A.   I believe that was our logistics people and there


        45       Tom Keen and Joe Di Leo, from the grain corp business,


        46       talking about some sort of logistics.  I think it may have


        47       referred to branch lines - rail branch lines in New South
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         1       Wales.


         2


         3       Q.   You were not scheduled, according to this memorandum,


         4       to attend that meeting, so may we take it that you didn't


         5       attend?


         6       A.   No, I certainly didn't attend that.


         7


         8       Q.   You say the subsequent meeting was cancelled - that


         9       is, prior to the meeting you cancelled it?


        10       A.   No, I believe we got a message to say that the


        11       minister had been delayed and I had another appointment in


        12       a different place in Canberra and I just didn't attend the


        13       meeting.


        14


        15       Q.   I think you told us yesterday what your other


        16       appointment was.  Can you recall what it was?


        17       A.   I believe it was with the Wheat Export Authority.


        18


        19       Q.   By reference to that memo, you will see that earlier


        20       in the day there was a meeting with Michael L'Estrange on


        21       1 June at 2.15 to 2.45?


        22       A.   Yes.


        23


        24       Q.   That was a meeting that you attended?


        25       A.   Yes, I believe I did.


        26


        27       Q.   Can I show you a document.  This document has been


        28       declassified.  It's a note of that meeting by


        29       Michael L'Estrange made the next day, on 2 June 2005.  I


        30       want to get your evidence about this note.


        31


        32       THE COMMISSIONER:   Shall I mark it as an exhibit?


        33


        34       MR AGIUS:   Yes, thank you, Commissioner.


        35


        36       EXHIBIT #510 CONFIDENTIAL FOREIGN AFFAIRS AND TRADE MINUTE


        37       OF A MEETING, DATED 2/6/2005, BY MR L'ESTRANGE


        38


        39       MR AGIUS:   It has been declassified.  It's no longer


        40       confidential.


        41


        42       Q.   Just working through Mr L'Estrange's note, I ask you


        43       for your evidence as to what was said during the course of


        44       this meeting:


        45


        46            Mr Lindberg said that AWB expected a


        47            possible adverse finding from the
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         1            Independent Inquiry Committee, headed by


         2            former Federal Reserve Chairman Paul


         3            Volcker, into the conduct of the UN Iraq


         4            Oil for Food Program.


         5


         6       That much you would agree with, Mr Stewart?


         7       A.   Yes.


         8


         9       Q.  :


        10


        11            The Committee has no definite reporting


        12            deadline but a final report is expected in


        13            July 2005.  The prospect of an adverse


        14            finding was by no means certain, although


        15            AWB believed that the Committee might


        16            attempt to shelter the UN from adverse


        17            findings by targetting other organisations.


        18            He also thought that the U.S. wheat


        19            industry would lobby congress to publicise


        20            and emphasise any adverse finding.


        21


        22       Is that the substance of the conversation?


        23       A.   I believe it is.


        24


        25       Q.   The next paragraph:


        26


        27            The possible adverse finding arises from


        28            the AWB's use of a trucking company, Alia,


        29            for transport of wheat from Iraqi ports.


        30


        31       Do you agree with that, as having been said by Mr Lindberg?


        32       A.   I would.


        33


        34       Q.   Paragraph 4:


        35


        36            According to Mr Lindberg, AWB had utilised


        37            Alia since the 1980s.  AWB's understanding


        38            was that Alia was a Jordanian trucking


        39            company.


        40


        41       Were those matters said by Mr Lindberg?


        42       A.   I believe they would.  I'm not quite sure if "the


        43       1980s" is a correct reference, but I believe that was


        44       right.


        45


        46       Q.


        47
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         1            In 2004, AWB's own investigations revealed


         2            that Alia was part-owned by the Iraqi


         3            Ministry of Transport.


         4


         5       What do you say about that?  Was that said by Mr Lindberg?


         6       A.   I can't recall that, sir.


         7


         8       Q.   When you say you can't recall it, does that mean you


         9       have no recollection one way or the other?


        10       A.   I have no recollection one way the other.  It's


        11       possible it may have.


        12


        13       Q.   Were you aware that, in 2004, AWB's own investigations


        14       had revealed that Alia was part owned by the Iraqi Ministry


        15       of Transport as at 1 June?


        16       A.   I don't believe I was, sir, no.


        17


        18       Q.   As at 1 June 2005 you'd not been informed that AWB's


        19       own investigations had revealed that Alia was part-owned by


        20       the Iraqi Ministry of Transport?


        21       A.   I don't believe I was, sir.  Clearly there was a view


        22       from the IIC interviews previous to that that that was


        23       where the investigation was heading.


        24


        25       Q.   But the IIC interviews were not until February and


        26       March of 2005.  Mr Lindberg's statement, as recorded - I'm


        27       interpolating that this was Mr Lindberg speaking, that


        28       seems to be the context - says:


        29


        30            In 2004, AWB's own investigations revealed


        31            that Alia was part-owned by the Iraqi


        32            Ministry of Transport.


        33


        34       Is that something you believe you ought to have been


        35       informed of prior to 1 June 2005?


        36       A.   The answer is yes.


        37


        38       THE COMMISSIONER:   Q.   If it's a correct statement of


        39       what Mr Lindberg said, that was all new to you, was it?


        40       A.   I'm not sure I would have taken it in that context,


        41       sir, because - if it's a correct statement, it would have


        42       been new to me that AWB's own investigations revealed that,


        43       yes.


        44


        45       MR AGIUS:   Q.


        46


        47            Mr Lindberg noted that AWB had had no
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         1            choice but to use Alia and that no concerns


         2            had been raised regarding Alia by other


         3            organisations, including UN bodies, during


         4            the Oil for Food Program.


         5


         6       Do you recall that being said, or words to that effect


         7       being said, by Mr Lindberg?


         8       A.   I believe he may have said words to that effect.


         9


        10       Q.


        11            Mr Lindberg was concerned that the


        12            investigation would make a finding that AWB


        13            payments to Alia would have, at least in


        14            part, made their way to the former Iraqi


        15            Government and could be interpreted as


        16            illegal payments.  This concern was based


        17            on transcripts of the interviews held by


        18            Committee investigators with AWB officials.


        19            According to Mr Lindberg, the transcripts


        20            had been written in a way he considered


        21            reflected badly on the AWB.  A complaint


        22            about these transcripts had been lodged


        23            with the Committee.


        24


        25       Do you have a recollection of Mr Lindberg saying words to


        26       that effect?


        27       A.   I believe that was correct, yes.


        28


        29       Q.   Mr Stewart, upon what material did you understand that


        30       there might have been a finding that the payments, at least


        31       in part, had made their way to the former Iraqi Government?


        32       A.   This was based on the information that I had from


        33       Mr Lindberg in relation to his interviews with the IIC and


        34       the hypothesis that they were putting forward in those


        35       interviews.


        36


        37       Q.   So it was based only upon that?


        38       A.   I believe that's right, sir.


        39


        40       Q.   It wasn't based upon any additional information that


        41       Mr Lindberg had provided?


        42       A.   To me?


        43


        44       Q.   To you, or had provided to others and of which you


        45       learnt?


        46       A.   I don't believe so, sir.


        47
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         1       Q.   The reason I ask you that question is that in the


         2       previous paragraph there is the record of Mr Lindberg


         3       saying, "In 2004, AWB's own investigations revealed that


         4       Alia was part-owned by the Iraqi Ministry of Transport",


         5       which I think you've said, based upon your evidence, it


         6       must follow would have been news to you.  My inquiry is was


         7       there any additional information that you can recollect to


         8       support the concern that the investigation would make a


         9       finding that AWB payments to Alia would have, at least in


        10       part, made their way to the former Iraqi Government?


        11       A.   Not that I can recollect, sir.


        12


        13       Q.   We have exhibit 82, and part of it is a single-page


        14       document that I wish to bring up - AWB.0213.0049.  This is


        15       an email from Alia to Mr Whitwell at AWB referring to a


        16       telephone conversation and confirming that the "Iraqi Trade


        17       Ministry has about 49% of Alia capital while the other 51%


        18       are personal shares".  Were you aware of that information


        19       prior to 1 June 2005?


        20       A.   No, I was not, sir.


        21


        22       Q.   Mr Stewart, can you think of any reason or offer any


        23       explanation as to why you might not have been apprised of


        24       that information when it came to hand?  I think that email


        25       is dated 19 October 2004.


        26       A.   No, I can't.


        27


        28       Q.   I take it, in the course of your following this


        29       inquiry, the existence of that email has not been brought


        30       to your attention?


        31       A.   No, it hasn't, sir.


        32


        33       Q.   So you've not made any inquiries at AWB as to why the


        34       existence of that email, or the information contained in


        35       it, had not been brought to your attention in 2004?


        36       A.   Well, I don't believe I saw the email until just now,


        37       sir.


        38


        39       Q.   I wonder if you'd read paragraphs 6, 7, 8 and 9.  If


        40       you would, as you're going through it, simply read it to


        41       yourself.  If there's any portion of it that you do not


        42       recollect having been said in the course of that meeting by


        43       Mr Lindberg, would you indicate it?


        44       A.   Sir, I think certainly paragraphs 6, 7 and 8, and the


        45       first sentence of paragraph 9, I seem to recollect.  The


        46       second part of paragraph 9 I don't have any recollection


        47       of, but it may have been spoken about.
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         1


         2       Q.   This is the sentence:


         3


         4            AWB might be asked why it had not enquired


         5            more closely into the company:  whether all


         6            agency and handling fees were included in


         7            the contracts submitted to the UN; whether


         8            the handling charges seemed fair or


         9            excessive at the time; and whether any


        10            other fees were paid at any time.


        11


        12       A.   That's right.


        13


        14       Q.   Can you recall, were they questions asked by


        15       Mr L'Estrange?  Were they issues raised by Mr Lindberg or


        16       anybody else at this meeting?


        17       A.   I have no clear recollection of it, sir.


        18


        19       Q.   Do you know whether or not AWB itself was looking at


        20       those issues as at 1 June 2005?


        21       A.   Whether it was those specific issues or not, I


        22       couldn't be specific about, sir, but certainly the issues


        23       surrounding contracts with Iraq generally were certainly


        24       something that was being inquired into.


        25


        26       Q.   What about the issue of whether or not the handling


        27       charges seemed fair or excessive at the time - do you know


        28       whether or not that issue was the subject of investigation?


        29       A.   No, I don't, sir.


        30


        31       Q.   You had earlier in the day spoken to Minister Downer,


        32       if we go back to AWB.0319.0033.  The memorandum exhibit 500


        33       records planning for a meeting on 1 June between 11 and


        34       11.30 with Minister Downer.


        35       A.   Yes.


        36


        37       Q.   Do you see the handwritten note on the top of that


        38       page of the Foreign Affairs and Trade minute, "Spoke to


        39       them myself"?


        40       A.   I see the note, but I can't make out what the third


        41       and fourth line reads.


        42


        43       THE COMMISSIONER:   "Have to take it as it comes, but I am


        44       more relaxed than they are."


        45


        46       MR AGIUS:   Q.   Does that accord with the substance of


        47       what Mr Downer said to you in the course of your meeting?
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         1       A.   I think - look, I couldn't recall exactly what


         2       Mr Downer said.  It certainly records the fact that I was -


         3       that myself and Andrew were concerned about a potential


         4       adverse finding.


         5


         6       Q.   Would it be fair to say that the substance of the


         7       conversation that this memo records took place in the


         8       meeting with Mr L'Estrange is likely to accord with the


         9       conversation that took place with the minister,


        10       Minister Downer?


        11       A.   I believe it would be very similar.  It may not have


        12       gone into the same level of detail, but the outline would


        13       have been there.


        14


        15       Q.   May I take it that you never took any notes of the


        16       meetings that you had on that day?


        17       A.   That's correct.


        18


        19       Q.   And do you know whether anybody else from AWB took


        20       notes of any of the meetings that occurred on that day?


        21       A.   If there was a junior staffer with us, I'd assume that


        22       they would have taken notes, but I couldn't be 100 per cent


        23       sure about that.


        24


        25       Q.   Have you ever seen any notes of any meetings that took


        26       place that day?


        27       A.   No, I haven't.


        28


        29       Q.   Was there any memo drawn up recording the substance of


        30       any of the conversations or of the reports that had been


        31       made on that day?


        32       A.   I don't believe there was, but I can't say for sure if


        33       there was a management memo.


        34


        35       Q.   But if there was, you've no recall of it and you don't


        36       recall having seen it?


        37       A.   That's correct.


        38


        39       Q.   I want to ask you some questions about a board meeting


        40       in February of 2005.  Could we bring up, please,


        41       WST.0016.0191.  These are Mr Fuller's notes of a meeting of


        42       the two boards for a joint board meeting on Tuesday,


        43       22 February 2005.  You'll see that the notes record the


        44       attendance of the directors of AWBI and AWB Limited.


        45       Further down the page there is a reference to "AL Address


        46       on Project Rose".  You will see that you're recorded as


        47       being in attendance as a director of both I and L.  I
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         1       wonder if you could, by reference to these notes, think


         2       about that meeting.  I'll provide you with a copy of them.


         3       They run from WST.0016.0191 through to 0196.


         4


         5       MR AGIUS:   Mr Commissioner, I'll tender the notes of


         6       Mr Fuller.


         7


         8       EXHIBIT #511 NOTES OF MR FULLER, DATED 22/2/2005,


         9       BARCODED WST.0016.0191-0196


        10


        11       MR AGIUS:   Q.   I'll just give you a moment or two to read


        12       through them, Mr Stewart.


        13


        14       MR JUDD:   Commissioner, we're undertaking a re-review of


        15       these notes at the invitation of counsel assisting, so we


        16       don't have our copies here and we're unable to say whether


        17       the notes that counsel assisting has contain any material


        18       for which a claim ought to be made.  I wonder if I could


        19       perhaps --


        20


        21       MR AGIUS:   Can I indicate what I know about these notes.


        22       These notes came to the inquiry last weekend amongst a


        23       compilation of notes in respect of some of which notes


        24       claims for legal professional privilege have been made and


        25       no claim has been made in relation to these notes.  That's


        26       where I obtained these notes from.  So I drew the


        27       conclusion that those notes had been examined for the


        28       purpose of LPP issues and because some notes had been


        29       marked in that way, these notes were not.


        30


        31       MR JUDD:   If I can ask a question across the Commission


        32       room, if they come from the four volumes that were handed


        33       over, then the notes have been dealt with to isolate claims


        34       for legal professional privilege.  The problem is there are


        35       various sets of notes that have been produced.  It's


        36       unfortunate, but it's really because Mr Fuller has produced


        37       some independently and then we've assembled all of the


        38       notebooks and then sought to distil from those what could


        39       be relevant and then make what we consider to be valid


        40       claims in relation to those.


        41


        42            I don't want to hold up the proceeding.  I just want


        43       to raise our sensitivity to it, because there's a level of


        44       uncertainty, at least in my mind, about it.


        45


        46       MR AGIUS:   Excuse me for just a moment.  I'll get


        47       instructions from both sides.  We have the four volumes in
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         1       the hearing room.  I'm just checking through them.  We're


         2       confident that they came from those volumes, but I want to


         3       locate them, if I can.


         4


         5       MR JUDD:   I apologise again for the delay.  If indeed they


         6       came from those volumes, then they've already been checked.


         7       What excited my imagination was that I looked at the actual


         8       minutes and saw that they'd been edited for privilege, and


         9       of course that may be explicable because it's a fuller


        10       description than what's there.


        11


        12       THE COMMISSIONER:   I noted that.


        13


        14       MR JUDD:   We don't press privilege in relation to the


        15       identification of an issue, for example.


        16


        17       MR AGIUS:   I can now confirm that I'm looking at volume 4


        18       of the "Day Books Richard Fuller, Produced 4 March 2006"


        19       volume, reading from a cover sheet of Arnold Bloch Leibler,


        20       and I can now confirm that those notes appear in the volume


        21       at AWB.0348.0053 through to 0058.


        22


        23       MR JUDD:   That seems to clarify the issue.


        24


        25       THE COMMISSIONER:   Thank you.


        26


        27       MR AGIUS:   For more abundant caution, I will tender as a


        28       confidential exhibit the four volumes that were produced on


        29       the weekend.


        30


        31       MR JUDD:   They include a lot of material that, in our


        32       submission, is very unlikely to assist the Commission.


        33


        34       MR AGIUS:   If there's no issue about it, I won't tender


        35       that.


        36


        37       THE COMMISSIONER:   We'll just proceed.


        38


        39       MR AGIUS:   Q.   Could we go to 0192.  Mr Stewart, during


        40       that time, have you had an opportunity to read through


        41       these notes?


        42       A.   I've browsed them, Mr Agius.  I'm actually still


        43       unsure, by that exchange, whether these are covered by LPP


        44       or not, sir.  Can somebody clarify?


        45


        46       THE COMMISSIONER:   Q.   No, they're not.


        47       A.   Okay.
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         1


         2       MR AGIUS:   Q.   Have you had a chance to read through


         3       them, Mr Stewart?


         4       A.   Not through each and every word, sir, but --


         5


         6       Q.   Perhaps you could just take a moment and read through


         7       0192 through to 0196.  It may be that, by reading through


         8       them in total, your recollection will be better refreshed.


         9       A.   I've read them now, sir.


        10


        11       Q.   Tuesday, 22 February 2005 was within a week of the


        12       interviews with IIC investigators, and these notes record,


        13       in the main, things discussed during the course of this


        14       board meeting.  Mr Lindberg is recorded as having commenced


        15       the address on Project Rose.  If we go to 0192, which is


        16       the second page it says:


        17


        18            Project Rose briefing Continued


        19            AL cont


        20            . Volcker to Govt


        21            . Phoned Volcker


        22


        23       Do you recall the substance behind those two notes?


        24


        25       MR JUDD:   Well, sir, what we then get into, I'm afraid, is


        26       not just the topics of what was addressed, but from the


        27       minutes it appears that the briefing on Project Rose was by


        28       the managing director, general counsel and external


        29       lawyers.


        30


        31       THE COMMISSIONER:   Yes, but there's nothing in these notes


        32       that suggests that they said anything, other than


        33       Mr Lindberg speaking.


        34


        35       MR JUDD:   That may be so, and there may be parts of this


        36       that don't fall under the shroud of legal professional


        37       privilege, but I just ask my friend to perhaps take some


        38       care, as I have no doubt he will, to tread the fine line on


        39       which he must differentiate between that which forms part


        40       of legal advice for assistance and that which is the


        41       provision of general information by Mr Lindberg.


        42


        43       THE COMMISSIONER:   Mr Judd, I've read these notes.  I can


        44       see nowhere any reference to any lawyer saying anything,


        45       nor can I see anything that suggests Mr Lindberg was


        46       conveying legal advice.


        47
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         1       MR JUDD:   That may be so.  I'm looking at the minutes


         2       also, sir.


         3


         4       THE COMMISSIONER:   I'm not.  I would have thought that the


         5       minutes would derive from these documents, as I think


         6       Mr Fuller would say.


         7


         8       MR JUDD:   I'm not sure what Mr Fuller would say about the


         9       manner in which the minutes are prepared, but no doubt


        10       these notes will play a significant role.  Anyway, we can


        11       see how we progress.  I'm sure my friend is mindful of


        12       that.


        13


        14       MR AGIUS:   Q.   Can you recall the substance of what


        15       Mr Lindberg said concerning the two dot points "Volcker to


        16       Govt" and "Phoned Volcker"?


        17       A.   Sir, I believe that Mr Volcker was relaying the


        18       content of - that Mr Volcker had contacted government


        19       representatives about gaining cooperation of the company


        20       and that he himself had phoned Mr Volcker.


        21


        22       Q.   In response to the IIC's approach to government about


        23       the AWB's cooperation with the IIC?


        24       A.   I believe that's what it was.


        25


        26       Q.   And then Mr Lindberg provided a report of his


        27       conversation with Mr Volcker?


        28       A.   That appears to be the conversation, but I'm not sure


        29       whether the issues on the bottom of that page refer to a


        30       conversation with Mr Volcker or other conversations.


        31


        32       Q.   Well, let's deal with this as we work down the


        33       document.  Mr Lindberg reported that Mr Volcker was


        34       interested in two principal matters, the United Nations


        35       administration of the Oil-for-Food Program and in


        36       suppliers' conduct under the Oil-for-Food Program.


        37       A.   I believe that's generally the case.


        38


        39       Q.   Then did Mr Lindberg go on to raise other issues that


        40       emerged, as he saw them, from the Volcker Inquiry given his


        41       conversation with Mr Volcker?


        42       A.   I can't recall that specifically, sir.  What I can


        43       recall was that one of the main purposes of the Volcker


        44       conversation was to try and agree a memorandum of


        45       understanding as to how the engagement between us and the


        46       Volcker Inquiry would be done.  That's what I recalled.


        47
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         1       Q.   Can you recall what Mr Lindberg said about issues and


         2       the media?


         3       A.   No, I can't.


         4


         5       Q.   Then, if we move further down the page, there's the


         6       word "Issues", and a series of dot points.  The first is


         7       "Alia", the second "Trucking fees - reasonable", the third


         8       "Compliance UN Conventions circumvented", and the fourth


         9       "Iron filings.  Negotiation of quality claims $6/tonne",


        10       and an arrow, "$5 tonne".  Then there's "Tigris", then


        11       "Governance past/future", then Issues mg't", with an arrow


        12       to "Geoff Allen", then "Board - oversight", and then on the


        13       right-hand side alongside those last two lines "JT", "PP",


        14       and KS", and that seems to complete the notes of what


        15       Mr Lindberg had to say, because the next note is "AL


        16       finishes speaking".  What was it that Mr Lindberg said


        17       about "Compliance UN Convention circumvented".


        18       A.   Sir, I can't recall specifically what was said about


        19       those issues, and I hesitate because I'm not sure whether


        20       Mr Lindberg would have been reporting what the Project Rose


        21       committee was going to look at or whether they were points


        22       that he'd raised from some other note that he'd had or


        23       discussions that he'd had.


        24


        25       Q.   Well, I think we can understand, can't we, that the


        26       Volcker committee, as at 22 February 2005, hadn't been told


        27       anything about the iron filings and the negotiation of


        28       quality claims.


        29


        30       THE COMMISSIONER:   Q.   The interviews with the Volcker


        31       committee did not occur until 28 February and 1 March?


        32       A.   That's my understanding, that they didn't occur until


        33       after this.


        34


        35       MR AGIUS:   Q.   And Mr Lindberg hadn't said anything to


        36       Mr Volcker about the iron filings claim or the Tigris


        37       matter in the course of his conversation with Mr Volcker,


        38       you would expect?


        39       A.   Well, I'm not sure what he said, sir.  I wasn't at


        40       those interviews.


        41


        42       Q.   No, I'm not talking about the interviews.  You know


        43       that Mr Lindberg had a 45-minute telephone conversation


        44       with Mr Volcker?


        45       A.   I recall that there was a conversation with


        46       Mr Volcker.


        47
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         1       Q.   Surely you would know, wouldn't you, that Mr Lindberg


         2       didn't say anything to Mr Volcker about the Tigris matter


         3       or about the settlement of the iron filings claim?


         4       A.   Well, I'm probably sure he didn't at that particular


         5       stage.  He would have been - the purpose of the


         6       conversation, as I understand, that he had with Mr Volcker


         7       was to try to engage Mr Volcker so that we could have an


         8       agreed process to manage the exchange of information


         9       between AWB and the IIC committee.


        10


        11       Q.   So then this list of issues would not relate to, would


        12       you think, anything that was said between Mr Lindberg and


        13       Mr Volcker?


        14       A.   Well, I can't speculate on what Mr Volcker said to


        15       Mr Lindberg.


        16


        17       Q.   Well, you can do better than speculation in relation


        18       to iron filings and Tigris, can't you; you can venture the


        19       opinion that it's extremely unlikely that Mr Lindberg would


        20       have said anything to Mr Volcker about those two topics?


        21       A.   I think it's extremely unlikely at that particular


        22       stage Mr Lindberg would have said anything to Mr Volcker


        23       about any of these issues.


        24


        25       Q.   Well, that's the point I'm trying to make with you,


        26       Mr Stewart --


        27       A.   Yes.


        28


        29       Q.   -- that it's these issues.


        30       A.   Can I just explain the process.  We'd been approached


        31       to cooperate with the IIC and what we wanted to do was


        32       ensure responsibly that any information that we exchanged


        33       with the IIC of a confidential nature was protected and


        34       would remain confident in the confidence of the IIC


        35       committee and not be passed on to any extra third party,


        36       such as senate inquiries or congressional inquiries or


        37       other inquiries.  I think that's a responsible thing for a


        38       board to do.


        39


        40       THE COMMISSIONER:   Q.   That was the substance of what you


        41       understood Mr Volcker and Mr Lindberg to be talking about?


        42       A.   That's what I understood it was, sir, yes.  I think


        43       they were trying to have a conversation about arranging an


        44       appropriate understanding between the groups for the


        45       exchange of information.


        46


        47       THE COMMISSIONER:   I think Mr Agius accepts all of that.
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         1


         2       MR AGIUS:   Q.   Indeed, that's what I'm trying to


         3       establish with you, Mr Stewart, that this list of issues is


         4       more likely than not to relate to other matters that


         5       Mr Lindberg was talking about?


         6       A.   That's possible, sir.


         7


         8       Q.   It's in that connection that I asked you what was the


         9       substance of what Mr Lindberg said about "Compliance UN


        10       Conventions circumvented"?


        11       A.   Well, as I said before, I can't recall what the


        12       context was, but - I just can't recall what the context was


        13       at all.


        14


        15       Q.   In what connection did Mr Lindberg speak of the iron


        16       filings matter and the Tigris matter?


        17       A.   I can't recall that, sir.


        18


        19       Q.   What connection did you understand the iron filings


        20       matter and the Tigris matter had at all with Project Rose


        21       as at 22 February 2005?


        22       A.   I didn't understand it had any connection.


        23


        24       Q.   As at 22 February 2005 you knew something of the


        25       Tigris matter, because you'd had the briefing in December?


        26       A.   That's correct.


        27


        28       Q.   I'm just wondering why it is that we see any reference


        29       to Tigris in connection with a briefing by Mr Lindberg on


        30       Project Rose in February of 2005 and how that is consistent


        31       with your evidence that you didn't understand that Tigris


        32       had any connection with Project Rose?


        33       A.   Well, I can't recall it being raised at this


        34       particular meeting, so --


        35


        36       Q.   You would accept, wouldn't you, that there's a strong


        37       inference that somebody related it to Project Rose;


        38       otherwise we wouldn't see it in this note of Mr Lindberg's


        39       address?


        40       A.   That's if that's what it is, sir, I'd say yes.


        41


        42       THE COMMISSIONER:   Q.   It clearly is his address because


        43       at the bottom of the previous page it says "AL Address on


        44       Project Rose", and at the foot of the page we are reading


        45       it says, "AL finishes speaking".  In between there are


        46       these various issues listed.


        47       A.   That seems to be the case, sir, yes, but I just don't
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         1       understand - I don't recall the context in which it was


         2       given.


         3


         4       MR AGIUS:   I appreciate that there's been a claim for


         5       legal professional privilege in respect of a portion of the


         6       typed minutes, and I don't want to go behind that claim at


         7       all, but I wonder whether Mr Stewart's recollection might


         8       be further refreshed if he had access to the unedited copy


         9       of those minutes.


        10


        11       THE COMMISSIONER:   What do you say to that, Mr Judd?


        12


        13       MR JUDD:   That creates an immediate problem, sir, if he's


        14       refreshing his memory from something and then asked


        15       questions about it, it would seem to us to have the effect


        16       of waiving privilege.


        17


        18       THE COMMISSIONER:   Yes.  I think we won't follow that


        19       course, Mr Agius.


        20


        21       Q.   Just so I'm clear, do you have any recollection at all


        22       in relation to Mr Lindberg raising with the board in his


        23       address a year ago, on 22 February 2005, questions relating


        24       to Alia, issues relating to Alia?


        25       A.   I actually can't recall this - some sections of these


        26       notes appear to spark some memory to me, but I actually


        27       can't recall actually the meeting itself.  So it's


        28       difficult for me to say that, sir.


        29


        30       Q.   So I take it you have no recollection of any of the


        31       matters listed under that heading "Issues" - that's "Alia


        32       Trucking fees - reasonable"; "Compliance UN Conventions


        33       circumvented"; "Iron filings.  Negotiation of quality


        34       claims"; or "Tigris governance past/future"?


        35       A.   I have a general recollection of all of those issues


        36       over a period of time, but I'm trying to delve into my


        37       memory about this specific meeting.


        38


        39       THE COMMISSIONER:   Yes, Mr Agius.


        40


        41       MR AGIUS:   Q.   If we go over to 0193, there seems to be a


        42       reference to things that you said:


        43


        44            Chairman


        45            Communications from Downer/Vaile/Besley


        46            John Dauth UN-Aust ambassador


        47            Michael Thorley Washington amb to US.
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         1            How deal with?


         2            AL's highest priority.


         3


         4       Do you recall what you said about communications from


         5       Mr Downer, Mr Vaile or Mr Besley?


         6       A.   I think I would have been referring to the


         7       conversations that I'd had with Mr Downer and Mr Vaile as


         8       per my statement in regards to cooperation with the IIC


         9       inquiry, if that's what the reference refers to.


        10


        11       Q.   And the reference to Messrs Dauth and Thorley?


        12       A.   I don't know whether they are my references or whether


        13       they're somebody else's.  It might have been a reference to


        14       we need to keep them informed as to our cooperation with


        15       the Volcker Inquiry.


        16


        17       Q.   Did you have a conversation with Mr Besley about your


        18       cooperation with the Volcker Inquiry?


        19       A.   Not that I can recall specifically, sir, but I may


        20       have done.


        21


        22       Q.   Were you getting pressure from the government, through


        23       Ministers Downer and Vaile, to cooperate with the Volcker


        24       Inquiry?


        25       A.   Oh, there was a clear message from the government,


        26       from Ministers Downer and Vaile, that they wanted us to


        27       cooperate fully with the Volcker Inquiry; there's no doubt


        28       about that.


        29


        30       Q.   Were you getting resistance to that from anybody


        31       within AWB?


        32       A.   No, we weren't getting resistance.  I wouldn't


        33       classify comments that I received as resistance.  What we


        34       were trying to do was have an agreed process.


        35


        36       Q.   If you wouldn't classify them as resistance, what


        37       would you classify them as?


        38       A.   A concern as to process.


        39


        40       Q.   Process as it touched upon confidentiality?


        41       A.   Confidentiality, right to put information, to have


        42       submissions - all those sorts of things.


        43


        44       Q.   Can you recall what was Mr Lindberg's highest


        45       priority?


        46       A.   Well, I believe, if that represents comments, it would


        47       have been the board saying "This needs to be your highest
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         1       priority".


         2


         3       THE COMMISSIONER:   Q.   I think this is you saying it,


         4       Mr Stewart.


         5       A.   Well, I can't recall that, but I may have said that.


         6


         7       MR AGIUS:   Q.   And then "Board C'ttee", then we have a


         8       bracket:


         9


        10            Chair Audit


        11            Chair Compliance


        12            Chair Risk


        13


        14       And alongside that we see:


        15


        16            Chair + MD.


        17


        18       What was the discussion about that?


        19       A.   I think that would be a reference to me recommending


        20       that there should be a board committee to oversight this


        21       process going through, from this point forward over the


        22       period of the Volcker Inquiry.


        23


        24       Q.   And then the word "weekly", weekly reports to the


        25       board --


        26


        27       THE COMMISSIONER:   Q.  And the committee was to comprise


        28       yourself, the managing director and the chairman of the


        29       audit, compliance and risk groups; is that right?


        30       A.   That's correct.  And the minutes will show that that


        31       committee was formulated.


        32


        33       MR AGIUS:   Q.   With weekly reports, or weekly meetings?


        34       A.   I think originally we discussed meeting on a weekly


        35       basis.  The actual board committee that was formed was


        36       formed to be able to oversight, but then it was decided


        37       that all board members should have the opportunity to


        38       attend or listen to those teleconferences or attend


        39       meetings.  My recollection is that the committee only met a


        40       couple of times and then essentially it came back to the


        41       full board, it just didn't work in the way that we'd


        42       envisaged it to work.


        43


        44       Q.   Then there's a reference to "AFP", which I take to be


        45       the Australian Federal Police, "plus Royal Commission", and


        46       an arrow.  What was said about that?


        47       A.   I can't recall what was said in specifics to that
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         1       particular comment there, sir.


         2


         3       THE COMMISSIONER:   Q.   These would appear to be comments


         4       made by you.


         5       A.   I don't believe they were comments made by me.


         6


         7       MR AGIUS:   Q.   How often would your board discuss the


         8       Australian Federal Police and a royal commission?


         9       A.   It may have been in relation - look, I can only


        10       speculate.  I don't really want to speculate.  It may have


        11       been in relation to a question as to how the Volcker


        12       Inquiry was going to proceed, what type of inquiry it was.


        13


        14       Q.   Well, how would that be in connection with the


        15       Australian Federal Police or a royal commission, given that


        16       the United Nations is not part of the Commonwealth and, as


        17       I understand it, doesn't hold royal commissions.


        18       A.   Look, I honestly can't say, sir.


        19


        20       Q.   So you can't explain why it is that there's any note


        21       of anything being said about the Australian Federal Police


        22       or a royal commission back in February of 2005?


        23       A.   Unless it was a reference to the style or type of


        24       inquiry, and that would be the only understanding that I


        25       would have had.


        26


        27       Q.   That would be an Australian inquiry, would it?


        28       A.   Well, those - obviously the AFP and the royal


        29       commissions would be, but it may have been a reference to


        30       is this done on a similar style of inquiry as what an AFP


        31       inquiry would be done, or is it on a similar style as what


        32       a royal commission would be done?  That would be the only


        33       reference that I could draw from it.


        34


        35       Q.   But do you recall that?


        36       A.   No, I don't.


        37


        38       Q.   Was there discussion as to whether or not there was


        39       likely to be an Australian Federal Police investigation?


        40       A.   I can't recall that, sir.


        41


        42       Q.   Or whether the conduct of AWB was such that it might


        43       attract calls for a royal commission?


        44       A.   I don't believe that was the context of it.


        45


        46       Q.   It seems in the very least, Mr Stewart, if these notes


        47       are accurate, that there was some contemplation of the
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         1       establishment of a royal commission and/or - we see the


         2       symbol for "and" in this note - and an Australian Federal


         3       Police investigation; would that be fair?


         4       A.   I simply can't comment on it, sir.  I can't recall the


         5       conversations.


         6


         7       Q.   Well, the next line we can see, "Has there been


         8       kickbacks, bribes, corruption - no evidence", and then an


         9       arrow, "Will focus on", "may have found a way around".


        10       What's that about?


        11       A.   Look, sir, I simply don't know.  I mean, these are not


        12       my notes, and I'm being asked to try to refresh my memory


        13       from somebody else's notes.


        14


        15       Q.   There were no tape-recordings of these meetings, were


        16       there?


        17       A.   No.


        18


        19       Q.   Well, this is the best we can do, Mr Stewart.


        20       A.   In fact, if it's a joint information session, which


        21       I'm not sure it is, there's normally not notes of them


        22       either.


        23


        24       Q.   Well, actually I think this is not a joint information


        25       session; this is a --


        26       A.   It seems to refer to a meeting --


        27


        28       THE COMMISSIONER:   Joint board meeting, I think.


        29


        30       MR AGIUS:   Q.   It's a joint board meeting.  The typed


        31       notes record:


        32


        33            Minutes of the Board Meeting Held


        34            Concurrently with the Board of AWB Limited


        35            on Tuesday, 22 February 2005.


        36            Business arising.


        37            General matters.


        38            The chairman addressed the board as


        39            follows:  The chairman explained that this


        40            was a concurrent meeting of the boards of


        41            AWB Limited and AWB (International)


        42            Limited.  The chairman acknowledged that it


        43            was unusual to hold concurrent meetings of


        44            the boards of AWB Limited and AWB


        45            (International) Limited, although


        46            information sessions attended by directors


        47            of each company's board had been commonly
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         1            held in the past.  The chairman explained


         2            that the reason for holding these


         3            concurrent meetings of the two companies


         4            was to retain a formal record of this


         5            meeting and also that the subject matter


         6            was equally relevant to the directors of


         7            both companies.


         8


         9       And the fourth dot point:


        10


        11            The chairman advised that this concurrent


        12            board meeting would be recorded separately


        13            in the minute books of AWB Limited and AWB


        14            (International) Limited.  The board


        15            discussed these issues raised by the


        16            chairman and agreed with this approach.


        17


        18       Next heading, "Information/Discussion Items":


        19


        20            The board requested that the managing


        21            director brief the board on Project Rose.


        22            The managing director, general counsel and


        23            external lawyers addressed the board in


        24            relation to the following issues.


        25


        26       And then the claim for LPP excludes reproduction of the


        27       material down to the next paragraph, which was simply to


        28       note when the next meeting would be, and that was to be


        29       10 March.


        30


        31       MR JUDD:   We were asked to review the claim.  A few days


        32       ago the claim was withdrawn in respect of a significant


        33       part of those minutes, in particular the top of page 3.


        34       That was sent to the Commission under the cover of a letter


        35       that was to Mr Owbridge yesterday.  It's in response to an


        36       inquiry from the Commission.  I can hand a copy to my


        37       friend.


        38


        39       MR AGIUS:   I'm not questioning it.  It's just it hasn't


        40       found its way to my brief.


        41


        42       MR JUDD:   It will assist.  If we can have this back.


        43


        44       MR AGIUS:   We'll have a copy made, then, of the re-edited


        45       board minutes and I'll tender them in due course.


        46


        47       Q.   I started reading these minutes just to take up your
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         1       point, Mr Stewart, that this was only a joint meeting for


         2       the purpose of information.  It would seem that it was more


         3       than that --


         4       A.   Oh, it was just a question.  I was clarifying in my


         5       mind, sir.


         6


         7       Q.   We will have a copy made of the re-edited minutes.


         8       Did you ask whether there'd been kickbacks, bribes or


         9       corruption and were you told that there was no evidence?


        10       A.   As I say, sir, I can't recall, but it's possible.


        11


        12       Q.   The reference to "will focus on", was there a


        13       reference in the meeting by you that the focus will be on


        14       corruption and whether or not a way had been found around


        15       the UN sanctions?


        16       A.   I'm not sure, sir.  I can't recall myself saying that.


        17       That may have been a reference to somebody saying where the


        18       future investigations would be centred.


        19


        20       Q.   Well, the next note we have is "J Thame.  Wisdom of


        21       hindsight wished hadn't done that Tigris".


        22


        23       THE COMMISSIONER:   Or "AL Tigris".


        24


        25       MR AGIUS:   Q.   Or  "AL" may have said "Tigris".  It does


        26       seem that this is the second reference in the notes tying


        27       the Tigris matter into concern about investigations


        28       concerning kickbacks, bribes and corruption.  Does that


        29       assist your recollection?


        30       A.   I can't recall Mr Thame saying those words or the


        31       discussion with Mr Lindberg.  I believe my statement says


        32       that I didn't recall Tigris being mentioned again, but


        33       clearly it obviously was.


        34


        35       Q.   If we go over the page to 0194, Mr Thame went on:


        36


        37            Notified D&O Insurance.


        38


        39       Things are getting pretty serious, Mr Stewart, by this


        40       time, if directors are ensuring that the insurance company


        41       is being notified.  Do you have a recollection of that?


        42       A.   I believe I do.  I do recall that comment being made


        43       somewhere.


        44


        45       Q.   Was there a notification to the D&O insurance?


        46       A.   I believe there was a subsequent notification.


        47
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         1       THE COMMISSIONER:   Q.   Mr Cooper said he hadn't done so,


         2       but he would do so.


         3       A.   I believe it happened at some stage.


         4


         5       Q.   This seems to be a fairly singular meeting,


         6       Mr Stewart.  It's the unusual meeting of the two boards, as


         7       you pointed out in the introduction which is recorded in


         8       the minutes.  Why was it thought necessary to hold such a


         9       meeting in February of last year?


        10       A.   Well, I can only assume, sir, that this was in the


        11       lead-up to the Volcker Inquiry and the board would have


        12       wanted to ensure that we had everything covered, that the


        13       investigations that had been carried through and any


        14       investigations we were carrying on were being done


        15       appropriately and essentially the board was seeking


        16       assurances, I assume.


        17


        18       Q.   If that's right, then, according to these notes, the


        19       chief executive officer raised with the board Alia, the


        20       reasonableness of trucking fees, whether UN conventions had


        21       been circumvented, the iron filings claim and negotiations


        22       in relation to the quality claim, Tigris and questions of


        23       governance.


        24       A.   Well, that appears to be the case, Commissioner, but


        25       those issues, from my recollection, had been raised at


        26       previous discussions before this particular meeting.


        27


        28       Q.   Yes, but they're all being drawn together in the


        29       context of the board receiving a report in relation to how


        30       they would address the Volcker Inquiry.


        31       A.   I agree that seems to be the case.


        32


        33       Q.   If one goes over the page, there are then issues of


        34       whether or not there is cooperation, it appears that


        35       government has sent a very strong message to AWB that they


        36       should cooperate with the Volcker Inquiry.


        37       A.   That's correct.


        38


        39       Q.   Would you expect, then, that the chief executive


        40       officer and those other witnesses from AWB would have


        41       informed the Volcker Inquiry what they knew about Alia, the


        42       reasonableness of trucking fees, avoidance of UN


        43       convention, the iron filings claims, Tigris, and those


        44       sorts of matters?


        45       A.   I would have expected that those people who are


        46       dealing with the Volcker Inquiry would have dealt with them


        47       in an open and honest way and if they were asked for
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         1       information, they would have produced it.


         2


         3       Q.   But if they were not asked, they wouldn't?


         4       A.   I think that probably goes without saying, sir.


         5


         6       Q.   That's hardly cooperation, is it?


         7       A.   Well, that's your interpretation, sir.


         8


         9       Q.   I'm afraid it is.


        10       A.   It's hard to know what one should volunteer if one


        11       isn't asked for something.


        12


        13       Q.   Well, if you've had a board meeting six days before


        14       you're interviewed and those topics are raised, they ought


        15       to be at the forefront of one's mind.


        16


        17       THE COMMISSIONER:   Yes, Mr Agius.


        18


        19       MR AGIUS:   Q.   The next entry is J Simpson, another


        20       director, having said something about an Iraqi contract,


        21       and then there are references to the timetable, presumably


        22       for the Volcker Report, which was thought at that time to


        23       be finally reporting in July of that year.  Do you have any


        24       recollection of what was said about Iraqi contract or Iraqi


        25       contracts?


        26       A.   No, I don't, sir.


        27


        28       Q.   The next reference is "SC", who we take to be


        29       Stephen Charmarette, a director of AWB Limited, perhaps a


        30       suggestion that the IIC web site be monitored.  Do you have


        31       any recollection of that?


        32       A.   No, I don't.


        33


        34       Q.   The next is Mr Lindberg, "AL", and the words


        35       "Blemishes", arrow, "eg emails" and then "former


        36       employees".  What was said about that, Mr Stewart?


        37       A.   I can't recall specifically at that particular time,


        38       although Mr Lindberg did at some stage - and it may have


        39       been at this meeting - talk about the investigations that


        40       we had and about emails, I think it was in terms of some


        41       Boys' Own stuff in terms of the way it was written, some of


        42       the writings.  But the board was continually reassured that


        43       there was nothing that had come to light that would cause


        44       us concern.


        45


        46       Q.   Why would that be described as a blemish?


        47       A.   I can't answer a question why Mr Lindberg would use
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         1       that phrase.


         2


         3       Q.   Well, do you have a recollection of him speaking about


         4       Boys' Own emails?


         5       A.   I have a recollection of him saying at some stage


         6       during the course of Project Rose that there was - that


         7       nothing had been discovered that would cause us concern,


         8       but, you know, there's a bit of Boys' Own stuff in some of


         9       these emails, where there's assumptions, and things like


        10       that, made.


        11


        12       Q.   Do you have a recollection that that was said in the


        13       course of this meeting on 22 February 2005?


        14       A.   No specific recollection, sir, but it's possible it


        15       could have.


        16


        17       Q.   Did anybody ask to see these emails?


        18       A.   I don't believe so.


        19


        20       Q.   Mr Thame seems to be the only person there with the


        21       initials JT.  He says something about "Open.  Might hurt


        22       now".  Was Mr Thame talking about the importance of having


        23       an open response to the inquiries, suffering the early


        24       pain, but at least coming clean about the whole matter?


        25       A.   I have some recollection of Mr Thame making comments


        26       similar to the way you've represented it at some meeting in


        27       relation to if there's anything that we know about that we


        28       should disclose, we should disclose it up front and early.


        29


        30       Q.   Mr Lindberg's response was to refer to natural justice


        31       and to stick up for what?


        32       A.   I can't recall Mr Lindberg's comment there, sir.


        33


        34       Q.   And Mr Cooper's comment was that the ASX should be


        35       notified.


        36       A.   I don't recall Mr Cooper making a comment like that,


        37       but I wouldn't find it surprising a board member would


        38       have, because it's often asked for clarification whether


        39       any issues need to be notified.


        40


        41       Q.   Well, was there a discussion about whether or not the


        42       ASX should be notified?


        43       A.   Not that I can recall.  But it's possible.


        44


        45       Q.   Mr Stewart, if I just take up a matter that the


        46       Commissioner put to you, from these conversations one gets


        47       the impression that one could have heard a pin drop in the
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         1       room while these conversations were taking place.  We have


         2       talk about the Australian Federal Police and a royal


         3       commission, notification of director and officer insurance


         4       company, notification of the Australian Stock Exchange, and


         5       blemishes and emails and former employees, references to


         6       being open and suffering the short-term pain, and


         7       references for sticking up for natural justice.  It just


         8       doesn't strike one as the kind of meeting that one would


         9       forget?


        10       A.   I'm not saying I don't recall the meeting.  I'm just


        11       saying that it's impossible for me to recall the comments


        12       of every single person at that meeting.


        13


        14       Q.   But the substance of the discussion, Mr Stewart,


        15       really - I'm taking you through it comment by comment


        16       because that seems to be the best we're going to do, but


        17       can't you recall the substance of the discussion on any of


        18       these points?  For example, it's unlikely that there was a


        19       one-line comment by Mr Thame "Open.  Might hurt now".


        20       There must have been some discussion about that.  Something


        21       more must have been said.  You can't recall it?


        22       A.   Well, it's quite possible, sir, but, as I said, I


        23       can't recall every comment that's made by every director at


        24       every meeting.


        25


        26       Q.   Then Mr Xavier Martin speaks of a "data room", an


        27       "honest broker"; point 2, "Same bucket as government".  Can


        28       you remember what Mr Martin said about that, why he would


        29       be referring to a data room?


        30       A.   I believe that refers to how we are going to be


        31       providing the information to the people coming to do the


        32       interviews, because I'm aware that there was a data room


        33       being set up and information was being collated to put into


        34       that data room.


        35


        36       Q.   This was information that was going to be provided to


        37       the IIC?


        38       A.   That's correct.


        39


        40       Q.   And the reference to "Honest broker", what was


        41       Mr Martin urging there?


        42       A.   Look, I can't be sure, sir.


        43


        44       Q.   "Same bucket as govt".  What was said about that?


        45       A.   I believe that's a reference to if these - if the


        46       contracts and the work done through the Oil-for-Food


        47       Program was all passed through and approved by DFAT and the
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         1       UN, then we should be in the same situation as the


         2       government.


         3


         4       Q.   Mr Lindberg said, "Only market where got paid once


         5       unloaded".


         6       A.   I believe that would be a statement of fact.


         7


         8       Q.   Over the page, at 0195, Mr Fuller's note is "Questions


         9       cont".  Mr Moffet, "Any poss engaged in activities", so


        10       there is Mr Moffet asking a question whether there's any


        11       possibility that the AWB had engaged in the activities


        12       which were the subject of investigation.  Would that be an


        13       accurate way of reading that?


        14       A.   I believe that's right, sir.  I think that's the type


        15       of question that Mr Moffet would ask.


        16


        17       Q.   And Mr Lindberg's response was "Can't say that".


        18       A.   I believe that that response is correct, in that it


        19       says that - I believe he was saying to the board, "Look, I


        20       don't know of anything, the guys haven't uncovered


        21       anything, but you can never say never."


        22


        23       Q.   Peter Hargreaves spoke of "Briefing Vaile's staff",


        24       and the word written there is "sympathetic".  Was there


        25       conversation about that?


        26       A.   There obviously was if it's in the notes, sir, but I


        27       can't recall that specific conversation.


        28


        29       Q.   Ian Donges' initials are recorded against the two dot


        30       points, "PM", and then under that "Volcker - modus


        31       operandi".  What was said about that?


        32       A.   Again, I can't recall those specific references there,


        33       although, as I said earlier, I do recall a conversation


        34       around what type of inquiry the IIC inquiry was taking, and


        35       I think that probably refers to the next points as well.


        36


        37       Q.   That "govern behaviour", is that a reference to


        38       governance?


        39       A.   No, I believe it's a reference to the terms of


        40       reference of the inquiry will govern the inquiry's


        41       behaviour.


        42


        43       Q.   Then there's a reference to "PP", who I take to be


        44       Peter Polson?


        45       A.   That would be right.


        46


        47       Q.   "legalistic, ethical, how ensure international
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         1       standing and reputation".  What, was he speaking in favour


         2       of or against a legalistic approach?


         3       A.   I can't recall the conversation in regards to


         4       legalistic approach, although obviously right throughout


         5       these processes the board continued to have discussions


         6       about our international standing and reputation and wanting


         7       to protect that.


         8


         9       Q.   He was speaking in favour of an ethical approach, and


        10       how to ensure the international standing and reputation of


        11       AWB?


        12       A.   I would believe that any directive of Mr Polson


        13       certainly would talk about needing to ensure that we abide


        14       by the laws and that we conduct ourselves ethically.


        15


        16       Q.   Robert Barry spoke of "Process DFAT", and then there's


        17       a reference to "Scott".


        18       A.   That I understand would be a reference to


        19       Scott Chesterman.


        20


        21       Q.   Do you recall anything being said about process and


        22       DFAT?


        23       A.   Not specifically.  It would have been a question, I


        24       imagine, to the process of contracts through DFAT.


        25


        26       Q.   0196, top of the page, Mr Lindberg:  "There'll be


        27       argument about disclosure" - quite prophetic.  Can you


        28       recall any discussion about argument concerning disclosure?


        29       A.   I can't recall whether that was a comment in relation


        30       to the ASX or another disclosure.


        31


        32       Q.   Disclosure to the IIC?


        33       A.   Possibly could be, sir.  I can't recall it.


        34


        35       Q.   Disclosure to DFAT?


        36       A.   I can't recall that, sir.


        37


        38       Q.   Can you recall whether there was any conversation


        39       about whether or not there had been full and proper


        40       disclosure to DFAT?


        41       A.   That's possible.  That's possible, and it could have


        42       been a reference to Mr Barry asking the question.


        43


        44       Q.   Mr Barry again:  "Issue - some", it looks like an


        45       abbreviation for "payment" or "payments".  Do you recall


        46       anything about that?


        47       A.   No, I don't.
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         1


         2       Q.   The next comment is from Mr Thame:  "Key to this",


         3       either "is" or "with" - it looks like "with" - "Trevor


         4       Flugge".  Do you recall anything being said about that,


         5       what it was that Mr Flugge was the key to?


         6       A.   No, I don't.  I can only make assumptions or speculate


         7       about that, sir.


         8


         9       Q.   Well, was there discussion about Mr Flugge's role in


        10       the dealings with Iraq?


        11       A.   Possibly could have been.  I wouldn't doubt that


        12       that's a possibility.


        13


        14       Q.   Did anybody suggest that Mr Flugge should be spoken to


        15       to see what he knew about any of these issues?


        16       A.   Well, I can only speculate, sir, and I'm cautious to


        17       speculate about what Mr Thame was thinking when he made


        18       that comment.


        19


        20       Q.   No, no, I wasn't asking you what was in Mr Thame's


        21       head, I asked did anybody suggest that Mr Flugge should be


        22       spoken to.


        23       A.   I can't recall that that happened at that particular


        24       board meeting.


        25


        26       Q.   Well, a board member says "Key to this is" or "with",


        27       "Trevor Flugge", who was no longer a member of the board


        28       but who had been chairman during the period when the


        29       Oil-for-Food Program operated and the contracts were first


        30       negotiated that gave rise to the Volcker Inquiry.  Can you


        31       recall any discussion about in what connection Mr Flugge's


        32       name was mentioned?


        33       A.   Oh, look, if it was mentioned, it would have been


        34       obviously in relation to those issues, that he was the


        35       former chairman, and would have been involved, if it had


        36       been brought to his attention at that particular time.


        37


        38       Q.   But you've no recollection?


        39       A.   No, I don't.


        40


        41       Q.   In an earlier answer I asked you about disclosure -


        42       that's the reference in the line above, "There'll be


        43       arguments about disclosure" - and you said:


        44


        45            I can't recall that, sir.


        46


        47       My question was:
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         1


         2            Can you recall whether there was any


         3            conversation about whether or not there had


         4            been full and proper disclosure to DFAT?


         5


         6       Your answer was:


         7


         8            That's possible.  That's possible, and it


         9            could have been a reference to Mr Barry


        10            asking the question


        11


        12       Do you recall at any time any discussion about the extent


        13       and nature of the disclosure to DFAT?


        14       A.   Yes, I do.  There was discussions - I can't recall


        15       specifically the timing of that, but there was discussions


        16       around the board table in relation to Project Rose about


        17       disclosure to DFAT.


        18


        19       Q.   Amongst the board directors?


        20       A.   Yes.


        21


        22       Q.   Sorry, amongst the directors who were members of the


        23       board of AWB?


        24       A.   I believe it would have been in relation to an update


        25       from Project Rose.


        26


        27       Q.   Did you get an answer?


        28       A.   The board was continually assured that DFAT had


        29       approved contracts, and we assumed from that that there had


        30       been full disclosure.


        31


        32       THE COMMISSIONER:   Q.   Full disclosure of what?


        33       A.   Of the contracts.


        34


        35       MR AGIUS:   Q.   Well, there had to be disclosure of the


        36       contracts because the contracts had to be sent through DFAT


        37       to the UN.  What about disclosure of what lay behind the


        38       contracts, that which was not referred to in the contracts,


        39       was there any discussion on that point?


        40       A.   Well, if we weren't aware of those facts, sir, we


        41       couldn't ask the question about them.


        42


        43       Q.   That's why I'm asking you, was there any discussion on


        44       it?


        45       A.   No, there wasn't.


        46


        47       Q.   One can ask a question without being aware of the
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         1       answer.  Were there any questions raised about it by the


         2       board?


         3       A.   Not that I'm aware of.


         4


         5       Q.   There's a reference then to "Cl St", who we take to be


         6       Clinton Starr, 1, "Helpful to know what to do in writing",


         7       and then 2, "Investigation - how far through", and the


         8       figure "80%".  Do you recall what that conversation was


         9       about?


        10       A.   No, I can't.


        11


        12       Q.   You're recorded as having said something about the


        13       board's confidence, or "Boards" and then "confidence".  Do


        14       you recall what that was about?


        15       A.   I would have said, I believe, that both boards need to


        16       have confidence in the process that this is being


        17       appropriately and properly dealt with.


        18


        19       Q.   Then there's again a reference to "weekly updates"?


        20       A.   Yes.


        21


        22       Q.   This was again a statement that each board should be


        23       updated weekly?


        24       A.   I think originally that was intended to be that the


        25       committee that had been formed would meet weekly and the


        26       boards could listen in to that so that they were kept


        27       informed.


        28


        29       Q.   Mr Thame said something about a media battle, and then


        30       Kerry Sanderson, "Launch own internal inquiry issuing


        31       mg't".  What was Kerry Sanderson urging there, Mr Stewart?


        32       A.   I can't recall that specifically, Mr Agius.  The board


        33       already had an inquiry under way.


        34


        35       Q.   Was it about management and issues concerning


        36       management?


        37       A.   Well, I'm not sure whether the reference is to issues


        38       management, which would be a reference to corporate


        39       affairs, or whether it's a reference to the issue being


        40       management.  I believe it would be the earlier.


        41


        42       Q.   So how to manage the issues?


        43       A.   Yeah.


        44


        45       MR AGIUS:   Is that an appropriate time to take a short


        46       break, Mr Commissioner?  We've gone through 11.30, but we


        47       did start a little later.
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         1


         2       THE COMMISSIONER:   All right.  I'll take a short


         3       adjournment.


         4


         5       SHORT ADJOURNMENT


         6


         7       MR AGIUS:   Q.   Mr Stewart, I want to go now to


         8       Mr Fuller's notes concerning another meeting on Thursday,


         9       10 March 2005.  These notes come from volume 4 of the four


        10       volumes that we received over the weekend, so again I have


        11       taken it not to be the subject of legal professional


        12       privilege.  Could we bring up, please, AWB.0348.0073.  It


        13       appears that the two boards met again and the meeting


        14       opened at 10am.  There is a report being given concerning


        15       the interviews that had been conducted by the IIC


        16       investigators.  "Arrangements Professional.  Focus is


        17       Alia".  "Costs significant - on risk", "Jordanian Co didn't


        18       know at the time.  Advised against using Alia.  But


        19       no-one", underlined, "contacted AWB.  Potential breach of


        20       UN Resolution 661.  Procedural.  Unknowingly or unwittingly


        21       breached.  Used by US through CPA, used by World Food


        22       Programme", and then a question by RB "Were others using


        23       it", Mr Lindberg:  "Yes, many."   Do you recall the


        24       substance of anything said at this meeting, Mr Stewart?


        25       A.   Mr Agius, is it possible that I see the rest of that


        26       note before I make any comment about it?


        27


        28       Q.   Certainly.  If we go over the page --


        29


        30       THE COMMISSIONER:   We'll just get you a hard copy,


        31       Mr Stewart.


        32


        33       THE WITNESS:   Thank you.


        34


        35       MR AGIUS:   Q.   AL continued:


        36


        37            Left happy.


        38


        39       It looks like an abbreviation for the word


        40       "professional" --


        41


        42            fully cooperated.


        43            Focus on Alia - what we knew and when we


        44            knew it.


        45


        46       Mr Polson:


        47
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         1            Did we document ability to deliver


         2            commercially.  Due diligence?


         3


         4       Mr Lindberg:


         5


         6            Required to use by IGB.  We formed the


         7            view --


         8


         9       and then there may be something written there, but I just


        10       can't read it.  Mr Martin:


        11


        12            Used before?


        13


        14       Mr Lindberg:


        15


        16            Yes.


        17


        18       Then "WMcCL":


        19


        20            Tigris?


        21


        22       Mr Lindberg:


        23


        24            Not an issue.


        25


        26       That was perhaps Warwick McClelland.  Then Mr Lindberg:


        27


        28            Not an issue.


        29


        30       Then there's a reference to "JS", Mr Simpson, but nothing


        31       recorded, and the meeting closed at 10.25.  That reads like


        32       a report from Mr Lindberg as to his read on the situation


        33       following the IIC interviews, followed by questions from


        34       members of the board.


        35       A.   Mr Agius, I do recall this meeting.  I believe that


        36       there was - I'm just trying to check.  I believe that some


        37       of these comments may have actually been comments from


        38       Mr Cooper, but I'm not sure - I'm not sure what that means


        39       for those comments in relation to legal professional


        40       privilege.  But, in any case, I do recall the meeting.


        41


        42       Q.   Well, not everything Mr Cooper says is legally


        43       professionally privileged, Mr Stewart.  If he is simply


        44       giving a verbatim report of something that he witnessed as


        45       a person who happened to be present, that would not


        46       necessarily be legally professionally privileged.


        47       A.   No, I accept that.  I'm not a lawyer, Mr Agius.  I was
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         1       just making the comment.


         2


         3       Q.   I don't want you to think that I'm in any way trying


         4       to go behind the claim, but this document has been provided


         5       to us and no claim for privilege has been made in relation


         6       to it.  So feel free to consider it broadly.  You said you


         7       had some recollection of this meeting.  What is it that you


         8       do recall?


         9       A.   I recall that this was a meeting prior to the annual


        10       general meeting of the company that was to essentially


        11       report on the visit to AWB by the IIC investigators.


        12


        13       Q.   Do you know what was said about potential breach of


        14       UN Resolution 661?


        15       A.   I believe that these first dot points I think refer to


        16       what was the focus of the investigators.


        17


        18       Q.   And what was the reference to "Unknowingly or


        19       unwittingly breached"?


        20       A.   Again, just generally I recall that this is - it's a


        21       reference to issues that had been raised by the IIC


        22       investigators in the interviews with Mr Lindberg and


        23       others.


        24


        25       Q.   The question of whether AWB had unknowingly or


        26       unwittingly breached the sanctions, or was that something


        27       said by AWB?


        28       A.   Look, I can't recall precisely whether that was


        29       something put to us - put to the individuals by the IIC


        30       investigators or whether it was something that our people


        31       had gleaned out of that, it might be where they were


        32       heading.


        33


        34       Q.   Might this have been a statement as to what the


        35       approach of the AWB was or would be, that it had


        36       unknowingly or unwittingly breached the sanctions?


        37       A.   No, I don't believe it was that.


        38


        39       Q.   It seems Mr Polson asked the question "Did we document


        40       the ability to deliver commercially and did we conduct any


        41       due diligence in relation to Alia?", would you agree with


        42       that, on the second page?


        43       A.   It's possibly right, yes.


        44


        45       Q.   With the assistance of those notes, can you recall


        46       what Mr Lindberg said after he said AWB was required to use


        47       Alia by the IGB?
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         1       A.   That would be consistent with what the board had been


         2       told previously, that the IGB chose Alia, not AWB.


         3


         4       Q.   And "we formed the view" - what, can you recall what


         5       was said about that?


         6       A.   No, I can't.


         7


         8       Q.   If you look two lines below, Mr Stewart, you'll see


         9       that again a question is raised about Tigris, and


        10       Mr Lindberg says, "Not an issue".  This is the second


        11       sometime we've seen the word "Tigris" in notes where issues


        12       raised by the Volcker Inquiry are being discussed.  The


        13       strong inference is - indeed, I would venture to suggest


        14       the overwhelming and only inference - that the board


        15       related the Tigris matter to a possible breach of


        16       UN sanctions.  Would you agree with that?


        17       A.   No, I wouldn't agree with that.


        18


        19       Q.   Why is it, then, that we see in February and in March,


        20       in connection with a discussion of the Volcker Inquiry,


        21       references to the Tigris matter?


        22       A.   Well, I can't answer the question why Mr McClelland


        23       would have raised that question.  I don't know what was


        24       going through his mind.


        25


        26       Q.   And you've no recollection of the Tigris matter being


        27       raised in the course of this meeting?


        28       A.   No, I don't.


        29


        30       Q.   Do you say that, even as at 10 March 2005, you never


        31       drew any link to the Tigris matter?


        32       A.   Not between that, no, I didn't.


        33


        34       Q.   Any link between, or any possible link between, the


        35       possible Volcker Inquiry, breach of UN sanctions and the


        36       Tigris matter?


        37       A.   No, I didn't.


        38


        39       Q.   Do you recall yesterday, when I was asking you about


        40       the briefing on the Tigris matter, I asked you questions


        41       concerning whether consideration had been given as to how


        42       it was that the Iraqis had been able to repay the Tigris


        43       debt?


        44       A.   That's correct.


        45


        46       Q.   I don't know whether I put this to you, but the


        47       substance of where I was going was whether or not that debt
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         1       had been believed to have been repaid out of the escrow


         2       account.  Was there discussion along those lines at either


         3       of these two joint board meetings, either in February or


         4       March of 2005?


         5       A.   I don't believe it was made clear to me that the


         6       Tigris debt was paid out of the escrow account.  I can't


         7       recall any discussion from it.


         8


         9       Q.   I'm not so much asking you about whether it was made


        10       clear to you, but was there discussion on that topic?


        11       A.   Not that I can recall.


        12


        13       MR AGIUS:   Mr Commissioner, I will tender the two pages


        14       down to and inclusive of the words "Close at 10.25" of the


        15       notes of Mr Fuller of Thursday, 10 March 2005, commencing


        16       at AWB.0348.0073 through to three-quarters of the way down


        17       0074.


        18


        19       EXHIBIT #512 TWO PAGES OF NOTES OF MR FULLER FROM


        20       THURSDAY, 10/3/2005, COMMENCING AT BARCODE AWB.0348.0073


        21       THROUGH TO THREE-QUARTERS OF THE WAY DOWN AWB.0348.0074


        22


        23       MR AGIUS:   Q.   Mr Stewart, were you aware that from the


        24       middle of 1999, for the first time, AWB was contracting


        25       with a customer on the basis that the delivery of wheat


        26       would be free in truck and that the contract would


        27       stipulate a particular discharge or transport fee for the


        28       first time?  Did you ever become aware of that prior to


        29       March of 2003?


        30       A.   I believe that in the first couple of years that I was


        31       on the board I generally became aware that contracts with


        32       Iraq required or had a term similar to free in truck all


        33       governorates of Iraq.


        34


        35       Q.   Did you become aware that this was the only market


        36       where the AWB contracted on that basis?


        37       A.   I was generally aware that that was the case, sir,


        38       yes.


        39


        40       Q.   Were you ever given to believe that this had been the


        41       situation before 1999; in other words, that this is the way


        42       the AWB had always done business with the IGB?


        43       A.   No, I don't believe so.


        44


        45       Q.   Were you ever told any information concerning the


        46       movement of the amount paid by AWB on account of inland


        47       transport from US$12 a tonne to something approaching US$50
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         1       a tonne?


         2       A.   I believe the first time I became aware of the actual


         3       dollar amounts was in about May of 2004.


         4


         5       Q.   Was that information that you obtained in a board


         6       meeting?


         7       A.   That was information obtained in a board meeting in


         8       relation to a Project Rose briefing.


         9


        10       Q.   That was the first time you learnt of any such


        11       meeting?


        12       A.   I learnt - in preparation for that board meeting, I


        13       learnt, in a briefing from senior legal counsel, of the


        14       same issue.


        15


        16       Q.   I don't want to go into legal professional privilege,


        17       so would you keep that in mind.  Did you learn that


        18       information from Mr Lindberg at any time?


        19       A.   I learnt that information from Mr Cooper.


        20


        21       Q.   Did you learn in May of 2004 that after the coalition


        22       forces had entered Iraq the AWB had contracted with Alia to


        23       actually deliver the wheat?


        24       A.   I believe that's the case, sir, yes.


        25


        26       Q.   We understand it's the case, but were you told that


        27       and did you learn of that?


        28       A.   I learnt of it at some stage.  I can't be specific as


        29       to when I did, though.  I can't recall exactly.


        30


        31       Q.   We know from documents that have been provided to the


        32       inquiry by AWB that what appears to be a considerable


        33       amount of due diligence was undertaken by AWB before


        34       contracting with Alia in 2003.  Did you play any role in


        35       directing that due diligence take place?


        36       A.   No, I did not, sir.


        37


        38       Q.   Were you aware that a deal of due diligence was


        39       undertaken?


        40       A.   I wasn't aware of it, sir, no.


        41


        42       Q.   Were you aware that AWB investigated other trucking


        43       companies prior to engaging Alia in 2003 to undertake the


        44       carriage of the wheat after discharge?


        45       A.   I'm not aware of that, sir, no.


        46


        47       Q.   Did you learn in 2004, when AWB was using Alia, that
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         1       the trucking fee at that time was approximately US$35 a


         2       tonne?


         3       A.   At which particular time, sir?


         4


         5       Q.   In 2004?


         6       A.   I can't recall the figure of $35 a tonne in any of the


         7       briefings I had, although it's possible it could have been.


         8


         9       Q.   Were you given information that it was only that high


        10       because of the possibly of insurgency after the coalition


        11       had entered Iraq earlier in May of 2003?


        12       A.   It's possible, sir.  There would have been - I do


        13       recall general discussion about the issue of transport and


        14       costs and risks associated with that.


        15


        16       Q.   Mr Stewart, when do you say you first learnt that AWB


        17       had in fact paid aftersales service fees in connection with


        18       the contracts to supply grain to Iraq?


        19       A.   Aftersales service fees, as characterised by the IIC,


        20       was when I received the draft findings letter, I think


        21       dated the end of September.


        22


        23       Q.   Of 2005?


        24       A.   Yes.


        25


        26       Q.   In relation to the Arthur Andersen report, you gave


        27       some evidence about this yesterday and you make some


        28       reference to it in your statement.  Do you have your


        29       statement with you?


        30       A.   I do, sir, yes.


        31


        32       Q.   You deal with it at paragraphs 37 and 38 --


        33       A.   Yes.


        34


        35       Q.   -- and I think you also deal with it later.  Would you


        36       agree that, to the best of your recollection, no overview


        37       of the Arthur Andersen report was presented by Mr Lindberg


        38       or anybody else at any AWB or AWBI board meeting?


        39       A.   Yes, I'd agree with that, sir.


        40


        41       Q.   We understand that the board minutes for both AWBI and


        42       AWBL for 14 and 15 December were amended following


        43       resolutions of the board in the following year - that would


        44       be January/February of 2005.  Are you familiar with that


        45       circumstance?


        46       A.   I am, sir.


        47
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         1       Q.   Can you explain the background as to how it came about


         2       that those amendments were made?  You understand that in


         3       one respect there has been a claim for legal professional


         4       privilege concerning the amendments?


         5       A.   I do.


         6


         7       Q.   So I don't want to know the substance of any legal


         8       advice that was given; do you follow?


         9       A.   That's correct.  The reference was in relation to the


        10       fact that legal advice had been given.


        11


        12       Q.   Yes.  I don't want to know any more about it than


        13       that, but was there any discussion on 14 or 15 December in


        14       relation to the receipt of such advice?


        15       A.   Yes, there was.


        16


        17       Q.   Is it the case that a written advice was obtained?


        18       A.   I'm not exactly sure when the written advice was


        19       obtained, but certainly at the meeting there was oral or


        20       verbal advice that may have subsequently been followed up


        21       by a written advice.


        22


        23       Q.   Would you dispute that the written advice was dated


        24       22 December 2004?


        25       A.   From my memory, I wouldn't dispute that, I wouldn't


        26       think, no.


        27


        28       Q.   Do you know whether that written advice was ever


        29       provided to any of the board members?


        30       A.   No, I don't.


        31


        32       Q.   Please wait before you answer this question, because I


        33       don't want to unwittingly go into the area of legal


        34       professional privilege:  do you know whether any legal


        35       advice was obtained on the issue of the legality of the way


        36       in which the Tigris debt had been recouped from the IGB?  I


        37       don't know if that impinges upon legal professional


        38       privilege.  I don't want to know what the advice was, but


        39       simply whether there was such advice and what this


        40       witness's knowledge of that is.


        41


        42       MR JUDD:   In our submission, the witness can answer "yes"


        43       or "no" without encroaching on privilege.


        44


        45       THE WITNESS:   No.


        46


        47       MR AGIUS:   Q.   Just so that we understand your answer, do





            .7/3/06 (41)               4084     B J STEWART (Mr Agius)


                            Transcript produced by ComputerReporters


�















         1       you know whether written advice was ever provided - I am


         2       sorry, I withdraw that.


         3


         4       MR JUDD:   I think there were two different questions.  I


         5       think the question was "obtained".


         6


         7       MR AGIUS:   Q.   Do you know whether any legal advice was


         8       obtained on the issue of the legality of the way in which


         9       the Tigris debt had been recouped from the IGB?


        10       A.   No, I don't.


        11


        12       Q.   Mr Stewart, given that the board was not being asked


        13       to approve the recoupment of the Tigris debt, why do you


        14       say it was that the board was ever informed about what had


        15       occurred concerning Tigris?


        16       A.   Look, my understanding is that there was - the


        17       managing director wanted to advise the board because it was


        18       an unusual transaction.


        19


        20       Q.   That's what he said to you?


        21       A.   Oh, words to that effect.


        22


        23       Q.   Did he tell you what was unusual about it?


        24       A.   No, we never went into the details of it.


        25


        26       Q.   And you never asked him?


        27       A.   Well, it became the subject of the joint information


        28       session.


        29


        30       Q.   I'm just curious to know why it was that it appears


        31       nobody ever asked Mr Lindberg, in the course of that joint


        32       information session, as to how it was that the debt had


        33       been recouped.


        34       A.   It wasn't presented to the board in that way,


        35       Mr Agius.


        36


        37       Q.   That leads to the next curiosity, which you may or may


        38       not be able to help us with:  why, against that background,


        39       we see Tigris being referred to in two later joint sessions


        40       of both boards.


        41       A.   Well, as I've said, I can't speculate as to what was


        42       in the minds of other board members.


        43


        44       Q.   Would you agree that, had you known that the debt had


        45       been recouped by inflating the price of wheat in contracts,


        46       it's a matter you would have brought to the attention of


        47       the board?
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         1       A.   Absolutely.


         2


         3       Q.   Do you agree that it's a matter that you ought to have


         4       been informed of as a board member and chairman?


         5       A.   I would agree that that's the case.


         6


         7       THE COMMISSIONER:   Q.   When were you informed?


         8       A.   Of how the debt was actually recovered, sir?


         9


        10       Q.   The inflation of the --


        11       A.   Not really until the course of this inquiry did it


        12       become clear to me exactly how it was done.


        13


        14       MR AGIUS:   Q.   Mr Stewart, are you able to say anything


        15       of the circumstances in which Mr Moffet was removed as a


        16       member of the audit committee in 2001?


        17


        18       THE COMMISSIONER:   Q.   Just before you go to that, could


        19       we bring up, please, AWB.0348.0047.


        20


        21       MR JUDD:   I think we have to move down the page a bit,


        22       sir.


        23


        24       THE COMMISSIONER:   Q.   Sorry, AWB.0348.0074.  This is for


        25       10 March 2005, as we see from the top of the page.  If we


        26       go down towards the bottom of the page, Mr Agius has


        27       previously taken you to the meeting of 10 March, but at the


        28       bottom of the page there's "AWBI board meeting", initials


        29       "AL" and the fifth line underneath that says "Inflated


        30       prices for wheat", after the line saying "iron filings".


        31       To what does that refer?


        32       A.   Sir, I'm not exactly sure what that particular comment


        33       refers to, but if I look at the top of it, it talks about


        34       pressure on Iraqis by the US, and I can only speculate that


        35       it would refer to continued pressure by the


        36       US Wheat Associates and previous allegations that they'd


        37       raised.


        38


        39       Q.   Yes.  But then it goes on to deal with iron filings,


        40       then it goes on to deal with some inflated prices of wheat.


        41       A.   Well, I don't believe that those issues are connected.


        42


        43       THE COMMISSIONER:   Yes, Mr Agius.


        44


        45       MR AGIUS:   Q.   I wonder if you would just give me a


        46       moment, Mr Commissioner, and I'll bring up the next page.


        47       Could we go to 0075.  Does that assist your recollection,





            .7/3/06 (41)               4086     B J STEWART (Mr Agius)


                            Transcript produced by ComputerReporters


�















         1       Mr Stewart?


         2       A.   Could we just go back to the top of the page?  I think


         3       that's a reference to quality claims, that discussion, but


         4       I don't believe that that's linked to the issue that's


         5       raised on the previous page.


         6


         7       Q.   There were contamination claims made again in 2005.


         8       A.   Yes, I understand there is.


         9


        10       Q.   Do you recollect whether they were made prior to


        11       10 March 2005?  My recollection is - sorry to put it to you


        12       in this way - that they were not made until some time


        13       later.


        14       A.   Look, I couldn't be specific about when individual


        15       quality claims were made.  I know that there had been


        16       ongoing quality claims with the Iraq market and settlement


        17       of claims for a long period of time.


        18


        19       Q.   If we go to 0074, the reference to "iron filings" and


        20       "inflated prices for wheat", might that not be a reference


        21       to what we read in the 7 February 2003 memorandum, which


        22       deals with both the inflated prices for wheat in order to


        23       recover the Tigris debt and the iron filings claim which


        24       was to be paid via the inland transport fee?


        25       A.   You refer to a 7 February 2003 memo, Mr Agius?


        26


        27       Q.   Yes.  It's one that you've said that you hadn't seen.


        28       A.   Yes.  Is that - if my recollection serves me right, is


        29       that a Whitwell email?


        30


        31       Q.   That's Whitwell to Messrs Geary and Long which was


        32       taken up to Mr Lindberg's office and apparently seen by


        33       him.  Your evidence is you haven't seen it, but there is


        34       evidence from which we can conclude that Mr Lindberg had


        35       seen it.  It does refer to iron filings, or the


        36       contamination claim, and it also refers to inflating the


        37       prices for wheat in order to recoup the Tigris debt.


        38       A.   I don't believe the iron filings issue and the


        39       inflated prices for wheat issue are connected.  That's not


        40       my knowledge of it.  The iron filings issue was a quality


        41       claim.


        42


        43       Q.   They're only connected in the sense that they're both


        44       referred to in that same memorandum.


        45       A.   Oh, I see.


        46


        47       Q.   Indeed, they refer to money going in opposite
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         1       directions.  The iron filings claim was to be paid via Alia


         2       to the IGB, and the inflated prices of wheat was to cover a


         3       payment by the IGB from the escrow account to the AWB to


         4       cover the Tigris debt, but they are both referred to in


         5       that same memorandum.


         6       A.   Well, that's obviously - if they're referred to in the


         7       same memorandum, to my mind, sir, they're not linked.  The


         8       iron filings is a quality claim against us as the vendor of


         9       the grain that would be settled in the due course, as is


        10       every other iron filings or other quality claim.


        11


        12       Q.   Mr Lindberg here appears to be saying something about


        13       the Ministry of Trade or the Minister for Trade putting


        14       things on hold, and he also speaks of iron filings and


        15       inflated prices for wheat.  He's then speaking to


        16       compromising on quality claims.  Have you got any better


        17       recollection of what this was about, given that you've now


        18       seen the next page of the note?


        19       A.   There was a delegation to Baghdad to help settle a


        20       quality dispute where we had ships that were incurring


        21       significant demurrage and there, I understand, was a


        22       commercial settlement of around about $6 per tonne for the


        23       quality claim of the iron filings, even though we fiercely


        24       objected or rejected the fact that there was a legitimate


        25       claim.


        26


        27       Q.   Were you told by Mr Lindberg or anybody else as to how


        28       that $6 a tonne settlement figure was to be met, as to


        29       whether it would be, for example, a reduction in the cost


        30       of wheat in the next contract - that is, a reduction of $6


        31       a tonne in future contracts - or whether it was to be by


        32       way of a payment into the escrow account, or whether it was


        33       to be by way of some other payment to the IGB?


        34       A.   No, the board wasn't told, I don't believe, of the


        35       avenue for the settlement.  That's something that's


        36       delegated to management to resolve.


        37


        38       Q.   You were never told?


        39       A.   No.


        40


        41       MR AGIUS:   I will include within the tender of exhibit 512


        42       the balance of page 0074, and I will include page 0075,


        43       Mr Commissioner.


        44


        45       THE COMMISSIONER:   Yes, very well.


        46


        47       EXHIBIT #512 ADDITION OF BALANCE OF PAGE BARCODED
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         1       AWB.0348.0074 AND PAGE BARCODED AWB.0348.0075 FROM


         2       MR FULLER'S NOTES


         3


         4       MR AGIUS:   Q.   Do you know of the circumstances in which


         5       Mr Moffet was removed as a member of the audit committee in


         6       2001?


         7       A.   I don't specifically.  I recall that he was removed as


         8       a member of the audit committee, but I recall that that was


         9       probably a restructure of the board committees by the then


        10       chairman.


        11


        12       Q.   Do you know whether or not it was because he had been


        13       asking too many questions?


        14       A.   No, I do not.


        15


        16       Q.   You've spoken of the delegation that went to Baghdad


        17       in 2002.  Mr Flugge was a member of that delegation.


        18       A.   He was.


        19


        20       Q.   We know that in August of 2002 there was an agreement


        21       signed with Mr Flugge.  Would you agree that the board was


        22       not informed of that agreement until November of 2002?


        23       A.   No, I would not.


        24


        25       Q.   Would you agree that the board was not informed that


        26       the agreement had been entered until November of 2002 -


        27       that is, that the agreement had culminated in a contract?


        28       A.   No, I would not.


        29


        30       Q.   Do you say that - and I think there are some


        31       references in the earlier board minutes - this was a matter


        32       of continuing discussion, was it?


        33       A.   There was discussion right from the time that


        34       Mr Flugge ceased to be a member of the board after the


        35       annual general meeting of that year, upon which I took over


        36       as the chairman of the board, and there was a period -


        37       there was a discussion about a period of transition, and


        38       then there was a subsequent discussion about the rights of


        39       the managing director to continue to employ Mr Flugge on a


        40       consultancy basis.


        41


        42       Q.   And that was a discussion in the board amongst board


        43       members?


        44       A.   Yes.


        45


        46       Q.   Did that discussion include Mr Moffet?


        47       A.   It did.





            .7/3/06 (41)               4089     B J STEWART (Mr Agius)


                            Transcript produced by ComputerReporters


�















         1


         2       Q.   Were you content to have Mr Flugge retained on a


         3       consultancy basis?


         4       A.   There were two different areas.  One was a transition


         5       period, the other was in relation to the consultancy, and,


         6       yes, I was content.


         7


         8       Q.   Do you say that there was continuing discussion about


         9       the retention of Mr Flugge as a consultant prior to the


        10       agreement that was entered in August of 2002?


        11       A.   Yes, I believe it was discussed at the board meeting.


        12


        13       Q.   And do you say that that discussion included


        14       Mr Moffet?


        15       A.   I do.


        16


        17       Q.   Did you consider corporate governance when you


        18       considered retaining Mr Flugge as a consultant?


        19       A.   Certainly --


        20


        21       MR JUDD:   I object.  I'm not sure what the question means,


        22       sir.


        23


        24       MR BARKER:   I object to the whole topic, which seems to be


        25       quite remote from your terms of reference.


        26


        27       MR AGIUS:   Let me ask this in another way, on a slightly


        28       different matter.


        29


        30       Q.   Why was it that Mr Flugge was chosen to accompany the


        31       delegation that went to Baghdad in 2002?


        32       A.   Mr Lindberg and I discussed a need for a delegation to


        33       try to resolve the issues that were facing the company in


        34       terms of the quality claims.  We discussed the parameters


        35       around risk for a chairman or CEO of a publicly listed


        36       company to go, because there was some suggestion that both


        37       of us should go on the visit.  I was reluctant to go


        38       because, one, it was an operational issue, and I was also


        39       reluctant for Mr Lindberg to go because of the associated


        40       risk for the company.  However, neither of us had been to


        41       Iraq and knew the individuals that the discussion was going


        42       to be had with; Mr Flugge had.  We decided that Mr Lindberg


        43       would go - he convinced me he should go - and that


        44       Mr Flugge would be an appropriate person - given his


        45       previous relationship with those individuals, that he could


        46       accompany the delegation.


        47
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         1       Q.   What did you understand to be Mr Flugge's relationship


         2       with those individuals?


         3       A.   Well, I would have understood it to be a professional


         4       relationship based on previous contact in the conduct of


         5       his duties as chairman of AWB.


         6


         7       Q.   Did you discuss with Mr Flugge what you saw as the


         8       likely contribution he could make?


         9       A.   I can't recall at the time whether I discussed that


        10       with Mr Flugge or not, but probably prior to that I had


        11       some discussions with him.


        12


        13       Q.   Did you put in place any procedures to ensure that


        14       Mr Flugge was briefed and brought up to date on what the


        15       situation was between the AWB and the IGB?


        16       A.   Well, that would have happened as a part of the


        17       briefing on the way to or prior to the delegation going to


        18       Baghdad.  That's not something that I would be involved in.


        19


        20       Q.   That's something you would have expected would have


        21       taken place?


        22       A.   Oh, it's normal that a briefing would take place prior


        23       to an in-country visit.


        24


        25       MR AGIUS:   Is that a convenient time, Mr Commissioner?


        26


        27       THE COMMISSIONER:   Yes, I'll adjourn until 2 o'clock.


        28


        29       LUNCHEON ADJOURNMENT


        30


        31


        32


        33


        34


        35


        36


        37


        38


        39


        40


        41


        42


        43


        44


        45


        46


        47
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         1        UPON RESUMPTION:


         2


         3       MR AGIUS:   Q.   Mr Stewart, in the early part of 2005,


         4       I take it you would have seen Mr Cooper fairly regularly?


         5       A.   I would have.


         6


         7       Q.   The inquiry understands that in early 2005 there is


         8       evidence that Mr Cooper gave this bundle of documents to


         9       Mr Fuller, saying to him words to the effect, "These are


        10       the cowboy documents, this is as bad as it gets", and


        11       telling him that he was going to give a copy of these


        12       documents to you for you to go through.  I just wanted to


        13       provide you with the bundle of documents.  They run from


        14       AWB.0356.0001 through to 0140.


        15


        16       MR AGIUS:   I will tender those and ask that they be marked


        17       as a confidential exhibit, Mr Commissioner.


        18


        19       THE COMMISSIONER:   Yes.  They will be confidential


        20       exhibit 167C.


        21


        22       EXHIBIT #167C BUNDLE OF DOCUMENTS PROVIDED BY MR COOPER TO


        23       MR FULLER, BARCODED AWB.0356.0001-0140


        24


        25       THE COMMISSIONER:   Do you have a copy, Mr Agius?


        26


        27       MR AGIUS:   Yes.


        28


        29       MR JUDD:   Commissioner, I don't want to steal my friend's


        30       thunder, but I want to draw to the attention of the


        31       Commission, before the witness answers, that if one goes


        32       four pages in, to AWB.0356.0005 and 0006, you will see on


        33       the bottom of the letter there is a notation "See


        34       letter/fax 3 April 2000".  You will see on the next


        35       document "See email 16/3/2000".  That, sir, is my


        36       handwriting.


        37


        38       THE COMMISSIONER:   Thank you.


        39


        40       MR JUDD:   This appears to be a bundle of documents which


        41       I put together in about December of 2005, shortly after


        42       I was briefed in this matter.  How on earth it has arrived


        43       in this place and through Mr Fuller, I can't explain, but


        44       there is no doubt they are my documents - a private set of


        45       documents that I put together for the purpose of this


        46       inquiry.  I am not suggesting my friend is at all at fault.


        47       It is just something that I can't explain, sir.
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         1


         2       THE COMMISSIONER:   It can be explained, Mr Judd.


         3


         4       MR AGIUS:   It will be explained.


         5


         6       MR JUDD:   I am waiting for the explanation, sir.  I am at


         7       the head of the queue.


         8


         9       MR AGIUS:   No, I am ahead of you.


        10


        11       Q.   Mr Stewart, can you say whether or not you saw any of


        12       those documents in early 2005?


        13       A.   I did not see any of these documents in early 2005.


        14


        15       Q.   Can we bring up, please, SUB.0001.0001.  This is a


        16       submission that the inquiry has received.  Attached to it,


        17       if we go to 0007, is a letter of 2 August 2004, directed to


        18       you, and at 0006 - it is the letter I wanted to go to, at


        19       0006.  Could we try 0007.  That is a letter to you from


        20       Mr Leon Bradley, the chairman, PGA Western Graingrowers of


        21       2 August 2004.  Could we go over the page.  Then your


        22       response should be on the next page.  Would you confirm


        23       that that was your response to Mr Bradley's letter?


        24       A.   Yes, I can.


        25


        26       Q.   Do you say that that response was a true reflection of


        27       your state of mind at the time that you wrote it?


        28       A.   It is.


        29


        30       Q.   Were you still, as at 6 August 2004, confident that


        31       there had been no breach of the law or of the procedures


        32       for doing business under the OFF Program?


        33       A.   I had been continued to be reassured that that was the


        34       case - that nothing had come to light that would cause us


        35       to think that it was anything other than that.


        36


        37       Q.   So you were basing this letter and what you wrote in


        38       it on the assurances that you had received from others


        39       within AWB?


        40       A.   Mr Agius, the response to this letter is based on two


        41       things:  it is based on the actual author of the letter to


        42       me and the way - and what obligation I thought I had to


        43       that particular author and his group; and what I believed


        44       to be my knowledge at the time.


        45


        46       Q.   I am not being critical, Mr Stewart --


        47       A.   No, no, I am just explaining the context of the
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         1       letter.


         2


         3       Q.   -- I am just asking as to the source of your


         4       information.  Was the source of your information and your


         5       confidence that there had been no breach of the law of


         6       procedures for doing business under the OFF Program what


         7       you had been told by others within AWB?


         8       A.   That's correct.


         9


        10       Q.   And those others would include what you had been told


        11       by the Project Rose team?


        12       A.   That's correct.


        13


        14       Q.   And Mr Lindberg?


        15       A.   That's correct.


        16


        17       Q.   May we take it that the view that you expressed on


        18       6 August 2004 is not the view that you would express today?


        19       A.   Well, I am still unsure as to the legality of a


        20       breach, but I certainly wouldn't put it in those words


        21       today, if I was signing a similar letter.


        22


        23       Q.   You don't have any uncertainty about whether or not


        24       there has been any breach of the sanctions by AWB, do you?


        25       A.   Well, I --


        26


        27       MR JUDD:   I object, sir.  That's not a proper question to


        28       ask this witness.  It is a question of law, and a rather


        29       complicated one at that.  He can be asked about facts one


        30       by one, if it's necessary, but not the consequential


        31       question.


        32


        33       THE COMMISSIONER:   Yes, I think that's right.


        34


        35       MR AGIUS:   Q.   You don't have any doubt that the AWB did


        36       make payments, via Alia, which found their way to the Iraqi


        37       regime during the OFF Program?


        38       A.   Can you just repeat the question for me?


        39


        40       Q.   You don't have any doubt as to whether AWB made


        41       payments, via Alia, to the Iraqi regime, do you?


        42       A.   I don't have a doubt about that now, sir, no.


        43


        44       Q.   And that those payments were made during the course of


        45       the Oil-for-Food Program?


        46       A.   That's correct.


        47
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         1       Q.   And that the source of the money that was used to make


         2       those payments was the escrow account that was controlled


         3       by the United Nations?


         4       A.   That's correct.


         5


         6       MR AGIUS:   Thank you.  That's the examination of


         7       Mr Stewart.


         8


         9       THE COMMISSIONER:   Mr Judd?


        10


        11       MR JUDD:   I don't propose to ask any questions.


        12


        13       THE COMMISSIONER:   Does anybody else wish to ask any


        14       questions?  Mr Barker?


        15


        16       MR BARKER:   Yes, Mr Commissioner.


        17


        18       <EXAMINATION BY MR BARKER:


        19


        20       MR BARKER:   Q.   Mr Stewart, I just wanted to ask you to


        21       identify some minutes of board meetings where Mr Flugge's


        22       position was discussed in 2002.  Mr Commissioner, could we


        23       have BJS.0001.0053, please.  Do you recognise that as the


        24       minutes of the board meeting held in committee on 24 April


        25       2002?


        26       A.   I do.


        27


        28       Q.   You were present, as was Mr Moffet?


        29       A.   That's correct.


        30


        31       Q.   Could we have 0057, please, of the same series.  Do


        32       you see paragraph 8, "Arrangements for Former Chairman"?


        33       A.   I do.


        34


        35       Q.  :


        36


        37            The Board discussed this matter and noted


        38            that a transitional period would apply for


        39            the former Chairman Mr Flugge and that the


        40            Chief Executive would consider utilising


        41            Mr Flugge's skills and experience on a


        42            consulting basis as appropriate.


        43


        44       Now, is that one of the meetings at which such discussion


        45       took place about --


        46       A.   It clearly is.  I think the minutes are a proper


        47       reflection of the discussion.
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         1


         2       THE COMMISSIONER:   Q.   Just so I understand it, what


         3       happened?  Mr Flugge was not elected and --


         4       A.   It is quite a long story, Commissioner, but if I can


         5       give you the short version --


         6


         7       Q.   The short version of it.


         8       A.   The short version of it is that during the transition


         9       of the company from a statutory authority to privatisation


        10       and then publicly listed, obviously, or corporatisation and


        11       privatisation, the legislation changed.  Within the


        12       legislation and the constitutions it allowed for the


        13       appointment of the then chairman of the statutory


        14       authority, who was Mr Flugge, to stay on the board -


        15       I think it was a period of two years, if my memory serves


        16       me correctly, after the privatisation, and that was to


        17       allow for continuity.  But at that particular point there


        18       was a need for the board to be reduced by one member, and


        19       the way it worked out there was then three board members


        20       from Western Australia who were elected by A-class


        21       shareholders, and then, at the expiration of his term,


        22       there only became one position and two directors,


        23       encumbered directors who vied for that position, and he was


        24       not elected at that meeting.


        25


        26       Q.   So, not having been elected, he ceased to be a


        27       director?


        28       A.   He ceased to be a director of the company.


        29


        30       Q.   So the so-called transition period had nothing to do


        31       with the period after he had ceased to be a director?


        32       A.   It does.  It has to do with the period immediately


        33       after he ceased to be the chairman of the company and a


        34       director of the company, and then that was at the same time


        35       that I was appointed by the board as chairman.


        36


        37       Q.   Yes, but he didn't remain a director?


        38       A.   No, no, he did not remain a director.


        39


        40       MR BARKER:   Q.   Could we have BJS.0001.0070, please.  Is


        41       that a minute of a board meeting on 22 May 2002?


        42       A.   It is.


        43


        44       Q.   If we go to item 3, you will see:


        45


        46            The Board discussed a matter arising from


        47            the meeting of 24 April 2002:  Arrangements
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         1            For the Former Chairman.


         2


         3       And Mr Moffet objected to the arrangements?


         4       A.   Yes.


         5


         6       Q.   The board noted his objections.  If we go to page 0071


         7       in the same series, I think you were present at this


         8       meeting, of course, weren't you?


         9       A.   Yes.


        10


        11       Q.   You will see that the chairman and chief executive


        12       addressed the board and stated:


        13


        14            It was necessary, as a transitional


        15            measure, for Mr Flugge's services to


        16            continue for a period following the 2002


        17            AGM to enable a "handover" of duties in a


        18            range of areas to the new Chairman, and


        19            that these services did not therefore


        20            constitute a "retirement benefit" and,


        21            further, that the period of 3 months seemed


        22            appropriate in the circumstances.


        23


        24            That it was the Chief Executive's


        25            prerogative whether to continue to engage


        26            Mr Flugge, following the 3 month transition


        27            period, as a consultant, as would be the


        28            case with any person providing expert


        29            advice; however, that in Mr Flugge's case


        30            in the interests of the Company, any such


        31            an engagement would provide for a


        32            non-compete agreement to ensure Mr Flugge


        33            did not provide consulting services to an


        34            international or Australian competitor.


        35


        36       Now, that was clearly the subject of discussion at that


        37       meeting?


        38       A.   That's correct.


        39


        40       Q.   I don't know that this exhausts the minutes at which


        41       this subject was discussed, Mr Stewart, but if we could go


        42       to BJS.0001.0087, this is the 20 November 2002 meeting,


        43       which I think Mr Agius touched upon.  You were present and


        44       Mr Moffet was present?


        45       A.   That's right.


        46


        47       Q.   And at page 0088, item 3(c), the chairman addressed
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         1       the board on the matter of the consulting agreement, which


         2       was for one year from 1 August 2002.


         3       A.   That's correct.


         4


         5       Q.   Providing for a retainer of $100,000, and the


         6       consultancy fee of $2,500 per day.  So is it fair to say


         7       that the matter was under active consideration at least


         8       from April 2002?


         9       A.   It was.


        10


        11       Q.   One other matter is this:  in 2002 was the subject of


        12       the wheat ships being held up in Iraq a matter of much


        13       public interest and ventilated in the rural press in


        14       particular, in Western Australia?


        15       A.   The particular issue, yes, it is - it had a very high


        16       profile.


        17


        18       Q.   And you read reports from time to time about it?


        19       A.   Daily.


        20


        21       Q.   I will just give you two examples, if I may.  One is a


        22       report in "The Land" on 7 August 2002, and another report,


        23       the provenance of which I am not sure, but we will find


        24       out - I think it was probably a broadcast on either


        25       television or radio - on 8 August 2002.  Could I show you


        26       those and just ask you if they are typical of the sort of


        27       publicity which surrounded the issue of the hold-up of the


        28       ships?


        29       A.   That's the case.


        30


        31       MR BARKER:   Mr Commissioner, I would ask counsel assisting


        32       to tender the minutes and those two news items.


        33


        34       THE COMMISSIONER:   They are the minutes of the meetings -


        35       what were the dates?


        36


        37       MR BARKER:   7 and 8 August 2002.


        38


        39       THE COMMISSIONER:   7 April 2002, 22 May 2002 and


        40       20 November 2002.


        41


        42       MR BARKER:   Yes, they are the minutes - 24 April.


        43


        44       THE COMMISSIONER:  24 April.


        45


        46       MR AGIUS:   I will tender those.


        47
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         1       MR BARKER:   The other dates were the dates of the news


         2       items.


         3


         4       THE COMMISSIONER:   They will become exhibit 513.


         5


         6       EXHIBIT #513 EDITED COPIES OF MINUTES OF MEETINGS OF


         7       24/4/2002, BARCODED BJS.0001.0053; 22/5/2002, BARCODED


         8       BJS.0001.0070; AND 20/11/2002,  BARCODED BJS.0001.0087


         9


        10       THE COMMISSIONER:   Anything arising, Mr Judd?


        11


        12       MR JUDD:   No, sir.  Ordinarily the minutes would be


        13       treated as confidential, apart from what has been read.


        14


        15       THE COMMISSIONER:   Quite right.


        16


        17       MR AGIUS:   Perhaps I will tender edited copies of those


        18       minutes to reflect the portions that relate to my learned


        19       friend's examination of the witness and substitute those


        20       for complete copies.


        21


        22       MR JUDD:   That's a convenient way of doing it, sir.


        23


        24       THE COMMISSIONER:   Very well.  The edited copies will be


        25       exhibit 513.  Do you wish to have the press items tendered,


        26       Mr Barker?


        27


        28       MR BARKER:   Yes, please.


        29


        30       MR AGIUS:   I will do that as well.


        31


        32       THE COMMISSIONER:   The two press reports referred to will


        33       be exhibit 514.


        34


        35       EXHIBIT #514 TWO PRESS REPORTS OF 7/8/2002 AND 8/8/2002,


        36       SHOWN TO MR STEWART BY MR BARKER


        37


        38       MR AGIUS:   I am now in a position to tender, and I expect


        39       they will have to remain confidential exhibits, the four


        40       volumes of annexures to Mr Stewart's statement.  They are


        41       marked in volumes 1 to 4.  They are respectively


        42       BJS.0001.0001 to 0451; and then the second volume,


        43       BJS.0002.0464; the third volume, BJS.0003.0001 to 0387; the


        44       fourth volume BJS.0004.0001 to 0224.


        45


        46       THE COMMISSIONER:   They will be, together, exhibit 515.


        47
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         1       MR AGIUS:   I think they will need to be a confidential


         2       exhibit, Mr Commissioner.  They include a lot of commercial


         3       in confidence material.


         4


         5       THE COMMISSIONER:   I will mark them as confidential


         6       exhibit 168C.


         7


         8       EXHIBIT #168C FOUR VOLUMES OF MATERIAL IN RELATION TO


         9       MR STEWART, BARCODED BJS.0001.0001-0451, BJS.0002.0464,


        10       BJS.0003.0001-0387, AND BJS.0004.0001-0224


        11


        12       MR AGIUS:   Mr Commissioner, I can't ask that you release


        13       Mr Stewart from his notice, but it is unlikely at this


        14       stage that he will be recalled.


        15


        16       THE COMMISSIONER:   All right.


        17


        18       MR AGIUS:   If we do need him, we will be in touch with


        19       Mr Judd.


        20


        21       THE COMMISSIONER:   Thank you, Mr Stewart.  You are excused


        22       for the time being.


        23


        24       <THE WITNESS WITHDREW


        25


        26       MR AGIUS:   I call Mr Fuller.


        27


        28       <RICHARD JOHN FULLER, sworn:                 [2.36pm]


        29


        30       <EXAMINATION BY MR AGIUS:


        31


        32       MR AGIUS:   Q.   Mr Fuller, might we have your full name,


        33       please?


        34       A.   Yes, it is Richard John Fuller.


        35


        36       Q.   You appear here today in answer to a notice requiring


        37       your attendance?


        38       A.   I do.


        39


        40       Q.   Mr Fuller, we have a statement from you, dated


        41       28 February 2006.  Could we bring up, please,


        42       WST.0016.0002.  That's the first page of your statement.  I


        43       will show you page 0032.  Do you see your signature there


        44       on the last page?


        45       A.   Yes, I do.


        46


        47       Q.   Does that, then, appear to be your statement?
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         1       A.   Yes, it does.


         2


         3       Q.   Do you say that the contents of that statement are


         4       true and correct to the best of your knowledge and belief?


         5       A.   Yes.  There was an addendum to one part of it.


         6


         7       Q.   We have as well an appendix to your statement.  Could


         8       we bring up 0033.  Does that appear to be the appendix to


         9       your statement?


        10       A.   Yes, it does.


        11


        12       Q.   Do you say that the contents of that appendix are true


        13       and correct to the best of your knowledge and belief?


        14       A.   Yes, I do.


        15


        16       MR AGIUS:   Mr Commissioner, I tender the statement,


        17       together with the appendix.  It runs from WST.0016.0002


        18       through to 0043.


        19


        20       EXHIBIT #515 STATEMENT OF RICHARD JOHN FULLER AND APPENDIX,


        21       BARCODED WST.0016.0002-0043


        22


        23       MR AGIUS:   I understand from my reading of the statement


        24       that there may be a claim for legal professional privilege


        25       to some portions of it.  It was intended that a copy of the


        26       statement be provided this morning to my learned friend


        27       Mr Judd and I operated on that basis, but I was in error.


        28       We have now provided a copy, so might there be, for the


        29       moment, a non-publication order in relation to that


        30       statement, save for the portions that are dealt with


        31       orally?


        32


        33       THE COMMISSIONER:   Yes.


        34


        35       MR JUDD:   Thank you, sir, we will go through that right


        36       now.


        37


        38       MR BARKER:   Mr Commissioner, I suppose this arises every


        39       time a witness is called, but might I reserve the right to


        40       object to parts of this when I have read it?


        41


        42       THE COMMISSIONER:   Yes.


        43


        44       MR BARKER:   Thank you.


        45


        46       MR AGIUS:   Q.   Mr Fuller, this morning your --


        47       A.   Mr Agius --
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         1


         2       Q.   -- counsel, Mr Abbott, provided counsel assisting a


         3       bundle of documents, which has now been marked


         4       exhibit 167C, a confidential exhibit.  I will show that to


         5       you.  At the time that that bundle was provided the inquiry


         6       was informed - and I will just tell you the substance of


         7       the information - that your evidence would be that you came


         8       into possession of that bundle when it was given to you in


         9       early 2005 by Mr Cooper, at a time when Mr Cooper said to


        10       you words to the effect, "These are the cowboy documents,


        11       this is as bad as it gets", and gave you to believe that he


        12       was going to give a copy of those documents to Mr Stewart


        13       so he could go through them.  There would appear to be no


        14       doubt that that was said to the inquiry by your counsel on


        15       your instructions.  What do you say about that bundle of


        16       documents?


        17       A.   It is my recollection that I was travelling up on the


        18       plane to Sydney for this inquiry --


        19


        20       Q.   When?


        21       A.   This was yesterday.


        22


        23       Q.   I am sorry, I can barely hear you, Mr Fuller.  I don't


        24       want you to speak right into the microphone, but if you


        25       would just speak a little closer, thanks.


        26       A.   Sure.  I was travelling up to Sydney for this


        27       inquiry - is that better?  No, it is your gentle voice, or


        28       my aged ears.


        29       A.   I was travelling up to Sydney for the inquiry, and


        30       I believe that - and I was reading the evidence, a


        31       transcript, and it occurred to me, or I recollected that a


        32       bundle of documents had been given to me some time ago -


        33       I believed it was early 2005 - and I thought it was as


        34       preparation that Mr Cooper had given it to me, and the


        35       indication was that they were going to go through those


        36       documents with the chairman.


        37


        38       Q.   And did you have the bundle with you on the plane when


        39       you had this thought?


        40       A.   I did not - and in fact I hadn't read the bundle


        41       either.  I had been given --


        42


        43       Q.   So what did you do?  How did the bundle that was given


        44       to counsel assisting come to find its way into his hands?


        45       A.   I called my secretary last night and asked her to come


        46       in early in the morning to find what I believed to be this


        47       bundle, this collection of emails in a black folder, and to





            .7/3/06 (41)               4102     R J FULLER (Mr Agius)


                            Transcript produced by ComputerReporters


�















         1       fax it up to me, which she duly did, at the hotel this


         2       morning.


         3


         4       Q.   Was this the bundle - that is, the bundle that you


         5       have in front of you, the one I passed you, confidential


         6       exhibit 167C - that was faxed to you this morning?


         7       A.   Yes.


         8


         9       Q.   Now, given that Mr Judd's handwriting appears on some


        10       of the pages, as a complete bundle it is apparent that this


        11       could not be a bundle of documents that was given to you by


        12       Mr Cooper in early 2005; would you agree with that?


        13       A.   I would.


        14


        15       Q.   Do you say, what, that your secretary faxed up the


        16       wrong folder?


        17       A.   I don't know.  I am having a look in my office being


        18       made at the moment.


        19


        20       Q.   Who is conducting the search?


        21       A.   My secretary.


        22


        23       Q.   Did you describe to her the bundle or compilation of


        24       documents that you wanted faxed up?


        25       A.   Yes, I did.


        26


        27       Q.   To the best of your recollection, can you describe


        28       that bundle or compilation of documents again?


        29       A.   It was, from my recollection, in a black plastic


        30       folder, and it contained documents - emails, letters, that


        31       sort of thing.


        32


        33       Q.   And do you say that you received that compilation from


        34       Mr Cooper in early 2005?


        35       A.   That was my recollection.


        36


        37       Q.   Is it still your recollection?


        38       A.   Yes.


        39


        40       Q.   And what did Mr Cooper say to you at the time he gave


        41       you that compilation of documents?


        42       A.   You read out that, that it was to the effect that,


        43       "Here are a collection of documents," and essentially these


        44       were as bad as it gets, "These are the documents we should


        45       be concerned about".


        46


        47       Q.   Well, the word that was used this morning - I am not
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         1       sure that it is in Mr Abbott's usual vernacular - was


         2       cowboy documents.


         3       A.   I seem to recall that, but it is words to that effect.


         4       I don't recall exactly what was said.


         5


         6       Q.   And then did Mr Cooper go on to say something about


         7       going through the documents with the chairman?


         8       A.   I believed so, yes.


         9


        10       Q.   What did he say about that?


        11       A.   Nothing, just that it was - it would be something that


        12       they would do, as a means of information.


        13


        14       Q.   And do I take it, then, that you kept that folder of


        15       documents?


        16       A.   I believed so, yes.


        17


        18       Q.   When Mr Cooper gave you the documents, were they in a


        19       folder?


        20       A.   I cannot recall that.  I might have put them in a


        21       folder or I might have received them with a bulldog clip.


        22


        23       Q.   Having received them from Mr Cooper in early 2005,


        24       what did you do with them?


        25       A.   I just put them in my bookshelf.  I had intended to


        26       read them, but I did not.


        27


        28       Q.   And, to the best of your recollection, have they


        29       stayed on your bookshelf?


        30       A.   Yes.


        31


        32       Q.   From then until now?


        33       A.   I believe so, yes.


        34


        35       Q.   And you haven't gone to them, copied them, or passed


        36       them to anybody else?


        37       A.   I have not, no.


        38


        39       Q.   Have you a recollection as to when you last saw them


        40       on your bookshelf?


        41       A.   No, not a clear one, no.


        42


        43       Q.   May we take it that this was a bookshelf in your


        44       office?


        45       A.   Yes.


        46


        47       Q.   Did Mr Cooper say anything to you about what you
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         1       should or should not do with the documents when he gave


         2       them to you?


         3       A.   No.


         4


         5       Q.   Did he say anything about his purpose in giving the


         6       documents to you?


         7       A.   No, I just assumed it was for general information


         8       and - so that someone had a copy of them.


         9


        10       Q.   Given the terms in which he described the documents,


        11       would it not have been your natural inclination


        12       immediately, if not sooner, to have read them?


        13       A.   It would have been, and I intended to do so, but I did


        14       not.


        15


        16       Q.   Why not?  Is there any reason?


        17       A.   No good reason that I can give.  I opened it and


        18       thought "I must read that" and I just didn't.


        19


        20       Q.   Did you ever discuss those documents, or any of them,


        21       with Mr Cooper?


        22       A.   No.


        23


        24       Q.   Or with anybody else?


        25       A.   No.


        26


        27       Q.   Have you made arrangements now for your office to be


        28       searched so that those documents can be located?


        29       A.   I have arranged for a search to be conducted, yes.


        30       Yes, I have.


        31


        32       Q.   And have you made arrangements, if they are located,


        33       for them to be forwarded to the inquiry?


        34       A.   I will certainly undertake to do that, yes.


        35


        36       THE COMMISSIONER:   Q.   Mr Fuller, that means you sat


        37       through all these board meetings, as secretary, when the


        38       response to the Volcker committee was being discussed,


        39       knowing you had on your bookshelf a volume of documents


        40       said to be as bad as it can get.


        41       A.   That would be correct, yes.


        42


        43       Q.   And you still didn't think to look at them or draw


        44       them to anyone's attention?


        45       A.   They just weren't uppermost in my mind and - no,


        46       I didn't.


        47
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         1       MR AGIUS:   Q.   It would also mean that, whilst you were


         2       in these board meetings, if you had thought about it, you


         3       would have known or at least had an expectation that


         4       Mr Cooper was going to go through these documents with the


         5       chairman.  Do you ever recall thinking, during any of these


         6       board meetings, that Mr Cooper must have gone through these


         7       documents with the chairman?


         8       A.   Not in the board meetings, but I assumed that he had


         9       gone through them.


        10


        11       Q.   And after that you never gave it another thought?


        12       A.   Pretty much, no, and that's - these documents, as


        13       I thought and as I recollected, were the fruit of an


        14       inquiry that had been conducted by Mr Cooper.  So they


        15       didn't only exist in that one place.


        16


        17       Q.   You described them as emails and other documents -


        18       I think you used the word "emails".  May we take it that


        19       you looked at the documents sufficiently for you to be able


        20       to determine that there were emails included in the bunch


        21       of documents?


        22       A.   I would have just rifled through them, in the sense of


        23       not even, you know, taking them one by one.  I just would


        24       have got a sense of what they were like that.


        25


        26       Q.   Were they all emails or were there other documents as


        27       well?


        28       A.   I thought there were a mixture of things like emails


        29       and letters and briefing notes and - I don't know what,


        30       really, but --


        31


        32       Q.   Do you say it never occurred to you, at least up until


        33       the time that the AWB was making its final submission to


        34       the Volcker Inquiry, to raise with anybody what had become


        35       of any analysis of that volume of material?


        36       A.   Those emails, as I thought, were part of the inquiry,


        37       were the product of that inquiry, and I would have thought


        38       that they would have been part of the foundation for that


        39       response.


        40


        41       Q.   What did you draw from Mr Cooper's statement when he


        42       said to you, "These are the cowboy documents, this is as


        43       bad as it gets"?


        44       A.   I understood, from comments that had been made, that


        45       there were documents that Andrew Lindberg described as


        46       "blemishes", as sort of wild talk, including some


        47       posturing, and so on, and those documents were, as
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         1       I thought it, a collection of those that represented our


         2       maximum exposure in terms of if anything was going to be


         3       misinterpreted or taken to mean that wrongdoing had


         4       occurred, these were it.


         5


         6       Q.   Now, at this time, early 2005, if I have read your


         7       statement correctly, you had not formed the opinion that


         8       AWB had acted in breach of sanctions?


         9       A.   I had not.


        10


        11       Q.   And you had not formed the opinion that AWB had acted


        12       improperly?


        13       A.   That's correct.


        14


        15       Q.   In those circumstances, would you not have been eager


        16       to know what it was that was as bad as it could get?


        17       A.   Well, it would have been - the highlights of these


        18       emails had been described about someone saying, "We need to


        19       buy a large suitcase for money", and things like that, so


        20       I believed that I had received the - you know, the most


        21       sensitive points verbally, in any case.


        22


        23       Q.   When you say the highlights had been described just


        24       like that, are you speaking of descriptions that you had


        25       had of what you believed to be these documents before


        26       Mr Cooper gave them to you?


        27       A.   That would be more than likely, yes.


        28


        29       Q.   Who had given you the highlights of documents before


        30       Mr Cooper gave you these documents?


        31       A.   That may well be in a discussion with Mr Cooper or at


        32       an ELG meeting, and it would have been, "How is the


        33       progress on the inquiry going?", and that kind of thing.


        34


        35       Q.   So in that context you were told about an email which


        36       referred to a suitcase for transporting money?


        37       A.   I believe so, yes.


        38


        39       Q.   That would be, then, prior to early 2005?


        40       A.   I would have thought so, yes.


        41


        42       Q.   The substance of what you are saying would seem to be


        43       that you left it to others, including Mr Cooper, to get on


        44       with that part of the inquiry, and didn't take it upon


        45       yourself to go through the material?


        46       A.   That's correct.


        47
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         1       Q.   When you were given this description of the emails,


         2       was the person who gave the description actually in


         3       possession of them?  Did you see the emails at that time -


         4       I don't mean read them, but did you see them?


         5       A.   I don't believe so, no.


         6


         7       Q.   Were you told who were the persons concerned in the


         8       emails - who they had been written by or who they had been


         9       sent to?


        10       A.   Well, it was generally concerned with international


        11       sales and marketing people.


        12


        13       Q.   So you had an appreciation, from whatever you were


        14       told, that these were emails that concerned the IS&M team?


        15       A.   Yes.


        16


        17       Q.   In 1999?


        18       A.   I think it was after that as well, but around - that


        19       time and afterwards.  They had something of a macho culture


        20       around them and expressed themselves in that way at times.


        21


        22       Q.   Was there any discussion at this time as to whether


        23       the board or any member of the board had been informed of


        24       the existence of these documents?


        25       A.   They knew that the inquiry was proceeding, that there


        26       had been an internal project set up to look at all of these


        27       things, and they were informed about, you know, the


        28       collection of documents, how it was all being put together,


        29       and I think Andrew Lindberg described it as, "Well, look,


        30       there are some blemishes there; there are some emails that


        31       could be misinterpreted or would not look good."


        32


        33       Q.   And were you present at any board meeting when


        34       Mr Lindberg said words to that effect - that there were


        35       emails which would not look good, or which might be


        36       misinterpreted?


        37       A.   Well, I was there when he talked about blemishes, for


        38       example, and that's what he meant and he may have made


        39       other references to it.


        40


        41       Q.   Did he use words to the effect that they might be


        42       misinterpreted and/or that they would not look good?


        43       A.   I thought so - much more likely the misinterpreted,


        44       rather than, you know, would not look good, but the meaning


        45       is broadly the same, in my mind.


        46


        47       Q.   Well, in that regard, then, although it is not in
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         1       chronological order, I want to take you to your minutes and


         2       your notes of a meeting of the joint boards on 22 February


         3       2005, which we have now as exhibit 511.


         4


         5       MR ABBOTT:   Before Mr Agius does so, I would invite him to


         6       tender the erratum to my client's statement.


         7


         8       MR AGIUS:   Yes.  There is a one-page errata,


         9       WST.0016.0360.


        10


        11       THE COMMISSIONER:   I will add that to exhibit 515.


        12


        13       MR ABBOTT:   Yes.


        14


        15       EXHIBIT #515 ADDITION OF ONE-PAGE ERRATUM,


        16       BARCODED WST.0016.0360


        17


        18       MR ABBOTT:   There will also of necessity be another


        19       document to be added behind tab 111, which is an unredacted


        20       copy of what is currently behind the tab marked 111, but


        21       there will be an issue no doubt Mr Judd will want to


        22       discuss about whether or not privilege applies to the copy


        23       that Mr Fuller got.


        24


        25       MR AGIUS:   Perhaps that's a matter I will take up with my


        26       learned friend in due course.


        27


        28       MR ABBOTT:   Yes.


        29


        30       MR AGIUS:   I should tender as confidential exhibits the


        31       two volumes which accompany Mr Fuller's statement.  I would


        32       ask that they be marked as confidential exhibits at this


        33       stage.


        34


        35       THE COMMISSIONER:  They will be confidential exhibit 169C.


        36


        37       EXHIBIT #169C TWO VOLUMES OF DOCUMENTS WHICH ACCOMPANIED


        38       MR FULLER'S STATEMENT


        39


        40       MR AGIUS:   Q.   Mr Fuller, I am about to take you to


        41       exhibit 511, notes of 22 February 2005 - WST.0016.0191.  I


        42       can pass you a copy and, at the same time, I draw your


        43       attention to that portion of your statement where you deal


        44       with this matter, commencing at page 26, paragraph 137,


        45       which is WST.0016.0027.  You have set out a transcription


        46       in typescript of your notes at paragraph 139, for which we


        47       are indebted.  Are you able to turn up your statement at
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         1       that page and paragraph, and do you have a copy of the


         2       handwritten notes?


         3       A.   Yes, I do.


         4


         5       Q.   I want to try to put your notes in context now.  Was


         6       it Mr Lindberg who was doing the talking to which your


         7       notes relate on page 0192?  You have written "Project Rose


         8       briefing continued", "AL cont".  May we take it that that


         9       was Mr Lindberg talking?


        10       A.   Yes; that's correct.


        11


        12       Q.   And he spoke of "Volcker to Govt", and "Phoned


        13       Volcker".  Can you recall the substance of what he said


        14       about that?


        15       A.   I can't remember the substance of that.  I just knew


        16       that he had called Paul Volcker, and I believe they had


        17       discussed the request for information and the process in


        18       general.


        19


        20       Q.   Then the next note is "2 legs - UN's admin of OFF" and


        21       "Suppliers to OFF".  Can you recall the substance that lay


        22       behind those notes?


        23       A.   I think that that was really a description of what the


        24       Volcker Inquiry was about, and they were really the two


        25       main parts to the inquiry.


        26


        27       Q.   The next reference is "Issues" and you have an arrow


        28       going to the word "Media".  What does that relate to?


        29       A.   I think - just a brief comment about these notes in


        30       general, they are not an entire narrative record.  I don't


        31       try and write everything down, and sometimes I will start


        32       something and won't finish.  This looks like one of those.


        33       I thought that there were issues there, and obviously media


        34       started off to be, I thought there might be further ones,


        35       but I have ceased recording there.


        36


        37       Q.   So were these issues that were identified by


        38       Mr Lindberg, or were they issues identified by others?


        39       A.   I believe at this point it is Mr Lindberg speaking.


        40


        41       Q.   So one issue that was identified related to the media?


        42       A.   To the media, did you say?


        43


        44       Q.   The media, yes?


        45       A.   Yes, correct.


        46


        47       Q.   And then you have commenced the heading again,
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         1       "Issues", and there is a series of dot points after that.


         2       Can you remember what was said about Alia?


         3       A.   I think - just before we do that, Mr Agius, I think


         4       these were Mr Lindberg's, I think, description of the


         5       issues that the Volcker Inquiry would be interested in, and


         6       he was talking about those issues as a group, and I think


         7       as far as - I think he just talked about Alia being the


         8       trucking company, and they would be interested in that.


         9


        10       Q.   So do we take it, then, that this list of issues was a


        11       list that was proffered by Mr Lindberg as issues that he


        12       believed the Volcker Inquiry would be interested in?


        13       A.   I believe so, yes.


        14


        15       Q.   The fourth one, "Iron filings.  Negotiation of quality


        16       claims - $6/tonne $5 tonne".  Can you recall anything that


        17       he said about that issue?


        18       A.   No, it simply would have been in the context that the


        19       Volcker committee would be interested in such a thing.


        20


        21       Q.   "Tigris" - can you recall anything that he said about


        22       that issue?


        23       A.   No - the same, in this context, I believe.


        24


        25       Q.   Again, with "Governance - past/future", just said


        26       words to that effect as matters that he believed the


        27       Volcker Inquiry might be interested in?


        28       A.   I think they had been shaded off into a general issue


        29       that they would be interested in and it would be about


        30       governance and - the governance of the company in the past


        31       and maybe making comments on the governance of the company


        32       going forward.


        33


        34       Q.   The next line, "Issues mg't", with an arrow to "Geoff


        35       Allen".  What was that about?


        36       A.   I think it was understood that this could well be a


        37       significant public issue, and that he was talking about


        38       that and speaking of a professional in the field.


        39


        40       Q.   Geoff Allen?


        41       A.   Yes.


        42


        43       Q.   To, what, be an interface between AWB and the public


        44       or the press?


        45       A.   I don't think so.  It would be to advise quite


        46       probably the board about how to best protect the reputation


        47       of the company in the public sphere.
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         1


         2       Q.   And then under that you have written "Board -


         3       oversight", meaning what?


         4       A.   Meaning that there was an acknowledgment that


         5       obviously there would have to be board oversight of this


         6       process, because it was a serious issue.


         7


         8       Q.   What's the reference to the initials in the box on the


         9       right-hand side alongside those last two lines?


        10       A.   I don't know.  It might have been that there were some


        11       directors who agreed with those points that had been made.


        12       I'm not quite sure.


        13


        14       Q.   The page finishes with "AL finishes speaking", and you


        15       have drawn an arrow to the next page, "Project Rose Cont",


        16       and the next word thereafter is "Chairman".  May we take


        17       it, then, that you were intending to record things said by


        18       the chairman?  In your statement you say this:


        19


        20            I then recorded that Andrew Lindberg


        21            finished speaking and the chairman, Brendan


        22            Stewart, then spoke.  I've recorded what he


        23            said in the following terms.


        24


        25       A.   I believe that's correct, yes.


        26


        27       Q.   Again, the chairman spoke about communications that he


        28       had received from Messrs Downer, Vaile and Besley; is that


        29       right?


        30       A.   That's right.  It may not have been communications he


        31       received, but it might have been - I might have meant to


        32       write "communications with".


        33


        34       Q.   And then you have reference to "John Dauth - UN - Aust


        35       ambassador", and "Michael Thorley - Washington amb to US".


        36       What was said about those persons?


        37       A.   I can't recall really what wad said about them, but it


        38       would have been to the effect that some contact had been


        39       made with them because obviously we were concerned about


        40       this development and we had communicated in some fashion


        41       with them about our concern.


        42


        43       Q.   And then the next two lines, "How deal with" and the


        44       line after that, "AL's highest priority".  Were those two


        45       lines related?


        46       A.   Quite possibly.  It would have been a general question


        47       of how do we deal with this matter - it is a very serious
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         1       matter and it is a question really that the board needed to


         2       consider, and the next line would have been that this was


         3       Andrew Lindberg's highest priority.


         4


         5       Q.   Then we have "Board C'ttee" and references to "Chair


         6       Audit", "Chair Compl" and "Chair Risk", and you then have a


         7       plus sign - moving across the page, you have "Chair + MD".


         8       Now, in your statement you have interpreted that as


         9       "Chairman of the MD".  How should we read those notes?


        10       A.   Well, that was that we thought the best way of


        11       providing the focus, or the board thought the best way of


        12       providing the focus, or the chairman did, was by creating a


        13       special board committee, and it would be composed of those


        14       committees that had the most to do with these aspects of


        15       governance, which would be the audit, compliance and the


        16       risk committee, and that, in addition to those people,


        17       there should be the chairman of the company and the


        18       managing director.  And I think it was believed that we


        19       would do it in a committee form, and that all of the other


        20       directors would be invited to attend if they wished, so it


        21       would be an open form of committee.


        22


        23       Q.   You have written the word "Weekly".  Was that in


        24       connection with there being some desire that there be


        25       weekly reports, either to the committee or from that


        26       committee?


        27       A.   I think it was intended that they would, at that


        28       point, meet weekly, or have some contact weekly.


        29


        30       Q.   You have then written "AFP + Royal Comm" and an arrow.


        31       Do I correctly read for "AFP" Australian Federal Police?


        32       A.   That's correct.


        33


        34       Q.   And do I understand correctly "Royal Commission" to be


        35       an Australian Royal Commission?


        36       A.   Yes.


        37


        38       Q.   In what connection did you write those words?


        39       A.   This would have been a matter of the board - and I am


        40       not at all certain that this is now the chairman - I'm


        41       recording what the chairman was saying, we might have


        42       shaded off into generalities by then with other people


        43       talking, but it would have been this is a very serious


        44       issue before the company, it needs to be investigated, and


        45       it would have been exploring what could happen, what the


        46       worst case scenario is, and it wasn't known where these


        47       investigations or events might lead.  And in that sense,
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         1       well, the sense of it would have been, well, you know, the


         2       very worst that could happen would be that there could be


         3       Australian Federal Police inquiries and/or a Royal


         4       Commission into this.


         5


         6       Q.   That was reflecting statements made during the course


         7       of this joint board meeting by directors?


         8       A.   Yes, I believe so, yes.


         9


        10       Q.   Then there is a question, "Has there been kickbacks,


        11       bribes, corruption" - was that a question posed by


        12       somebody?


        13       A.   Most likely.  That would have been - it would have


        14       been the tenor of the meeting to say, "Well, have there


        15       been kickbacks and bribes and corruption", and the response


        16       was, "Well, we don't have such evidence".


        17


        18       Q.   Who provided that response?


        19       A.   I'm not sure of that, but I think that may well have


        20       been Andrew Lindberg.


        21


        22       Q.   Now, this meeting is of 22 February 2005.  It is, to


        23       put it in some context, within a week of but before the IIC


        24       investigators interviewed AWB staff and Mr Flugge.  Can you


        25       recall now whether Mr Cooper had given you the compilation


        26       of documents before this meeting?


        27       A.   I just can't recall that.  I don't know.


        28


        29       Q.   Did you make a note on the documents as to when you


        30       had received them?


        31       A.   I did not.


        32


        33       Q.   Or make any note in any diary or day book?


        34       A.   I did not.


        35


        36       Q.   Just to go back to the narrative, then, from your


        37       notes, under the word "Corruption" you have drawn an arrow


        38       pointing to the words "Will focus on" and then you have


        39       written an arrow "May have found a way around".  How do we


        40       read those notes?


        41       A.   I think you take that as a paragraph to read, "Well,


        42       have there been kickbacks, bribes and corruptions", and we


        43       say - and my notes say no, there is no evidence for that.


        44       "Well, is there another way that this will be approached?",


        45       and they may well focus on whether a way had been found


        46       around these rules without actually breaking these rules,


        47       and that would more than likely be the focus of the
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         1       investigation.


         2


         3       Q.   The Volcker investigation?


         4       A.   I think --


         5


         6       Q.   The external investigation?


         7       A.   I think so, yes.


         8


         9       Q.   Then we read, "J Thame" and we can see the notes at


        10       the bottom of that page.  How should we read those?


        11       A.   John Thame is saying, "Well" - pretty much as stated


        12       there, that, with the wisdom of hindsight, we shouldn't


        13       have proceeded or administered this how we had.  We should


        14       have been more rigorous about it, and I think Andrew's


        15       response to that is he is saying, well, an example of that


        16       is Tigris.


        17


        18       Q.   The previous note "may have found a way around", in


        19       what sense were those words used - may have lawfully found


        20       a way around, or may have found a way around the sanctions


        21       by deception?


        22       A.   No, I think what was meant by that was that they will


        23       focus on whether we had lawfully found a way around it, and


        24       leaving open the question that we may not have observed the


        25       spirit but we had observed the law - the letter of the law


        26       or - not the law, the rules.


        27


        28       THE COMMISSIONER:   Q.   Dr Fuller, what was the substance


        29       that they were talking about?  Was it the issues on the


        30       previous page of your notes?  I mean, what was it that


        31       Mr Thame was referring to when he was saying "Wish we


        32       hadn't done that"?


        33       A.   I think at this stage we're talking about the - in


        34       general terms about our engagement in the Oil-for-Food


        35       Program, and obviously those issues had been raised


        36       earlier, but this is a general comment about how we have


        37       gone about doing things, and the question then was, "Well,


        38       how we went about doing things, did that involve


        39       corruption?  Did it involve bribery?", and the other word,


        40       and the conclusion here is, "No, there is no evidence for


        41       such conduct."  However, that might well be that there had


        42       been - that we had - our business practices were intended


        43       to find a way around, a lawful way around, which didn't


        44       involve bribery and corruption.  And that was undesirable,


        45       hence John Thame's comment there.


        46


        47       Q.   I understand that, but what I don't understand is the
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         1       subject matter they were addressing.  It couldn't just be


         2       engagement in the Oil-for-Food Program; it must have been


         3       more detailed than that.


         4       A.   I don't understand, Commissioner, because we had -


         5       I mean, this inquiry had been called into the UN


         6       Oil-for-Food Program and whether there had been corruption,


         7       and they were looking at companies and they were looking at


         8       us, and it would be, "Well, did our conduct come up to


         9       scratch?  Was it" --


        10


        11       Q.   Yes, but conduct in relation to what, in relation to


        12       payment of trucking fees or what?


        13       A.   In relation to our getting payment for the wheat and


        14       in providing services.  We knew that they thought that some


        15       means had been developed of giving moneys to the Iraqi


        16       Government.


        17


        18       Q.   Was that the background for the discussion - that the


        19       way in which AWB had operated may have given moneys to the


        20       Iraqi Government?


        21       A.   Well, that was the stated purpose of the inquiry, as


        22       I understood it, and that would have been the focus of the


        23       meeting.


        24


        25       MR AGIUS:   Q.   And it was in that connection, then, that


        26       on the previous page, 0192, Mr Lindberg had given the list


        27       of issues - "Alia", and "Trucking fees"?


        28       A.   That's correct.


        29


        30       Q.   And whether or not the dealings with Alia and the


        31       payment of trucking fees had complied with UN conventions,


        32       or whether they had been circumvented?


        33       A.   Well, I think the trucking - they are related but


        34       slightly separate issues.  The "Trucking fees" says, you


        35       know, were these reasonable or were they inflated


        36       artificially, and the second thing was about did we comply


        37       with the UN conventions or did we try and find a way around


        38       them and did we breach them, did we circumvent them, and so


        39       on.  I am not sure I am answering your question, Mr Agius.


        40


        41       Q.   Well, I am trying to relate these issues to some more


        42       basic subject matter.  I think you had identified that to


        43       the Commissioner when you said "In relation to our getting


        44       payment for the wheat and in providing services, we knew


        45       that they thought that some means had been developed of


        46       giving moneys to the Iraqi Government".  So was it against


        47       that background that this list of issues was provided?
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         1       A.   Yes.  Yes, it was.


         2


         3       Q.   You have at the bottom of page 0193 Mr Lindberg giving


         4       the example of Tigris.  At this meeting was anything said


         5       about the detail of the Tigris matter and how it may have


         6       impacted upon the UN sanctions?


         7       A.   No, I don't believe so.  That was given as an example


         8       by Mr Lindberg of how we would do things differently if we


         9       had our chance again.


        10


        11       Q.   Then over the page against Mr Thame there is recorded


        12       "Notify D&O Insurance".  I take it that's directors and


        13       officers insurance?


        14       A.   That's correct.


        15


        16       Q.   And he was asking a question as to whether or not the


        17       insurer of directors and officers had been informed?


        18       A.   Yes.


        19


        20       Q.   Of what?


        21       A.   Of our potential exposures in this as - he would be


        22       saying it would be a prudent step to give them information


        23       as early as possible of an exposure that we had.


        24


        25       Q.   In relation to what, though?  In what way?  Was there


        26       anything said about the way in which the directors and


        27       officers might be exposed, as opposed to AWB itself?


        28       A.   No, not at this point.  That would have been an


        29       inquiry - it would have been an expression of his concern


        30       to say, well, you know, have we informed our D&O insurers,


        31       but not particular, you know, aspects of that exposure; it


        32       was just a general concern.


        33


        34       Q.   So it wasn't linked, for example, to anything that


        35       Mr Lindberg had said about Tigris?


        36       A.   Not about - I don't believe about Tigris, but


        37       certainly about the Volcker Inquiry itself and those issues


        38       that Mr Lindberg had raised.


        39


        40       Q.   Your next note is "JC", who we take to be Mr Cooper --


        41       A.   Yes.


        42


        43       Q.   -- and "Haven't yet but will do so".  I take it that's


        44       a comment from him?


        45       A.   Yes, I believe so.


        46


        47       Q.   Had there been some prior discussion about notifying
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         1       the D&O insurer?


         2       A.   No, I don't believe so.


         3


         4       Q.   So his reference to "Haven't yet" shouldn't be read


         5       against an inference that, "Look, you know, this was meant


         6       to have been done, I haven't done it yet but I'm going to


         7       do it"?


         8       A.   No, I think no-one had thought of it until John Thame


         9       raised it.


        10


        11       Q.   And then Mr Simpson said something about Iraqi


        12       contract.  Can you recall the substance that led to you


        13       making that note?


        14       A.   I don't know what that means.


        15


        16       Q.   The timetable that is set out there - does it relate


        17       to a timetable for the Volcker Inquiry to report?


        18       A.   Yes.


        19


        20       Q.   You then record Steve Charmarette as saying "Monitor


        21       the website".  Was that the IIC website?


        22       A.   I think so, yes.


        23


        24       Q.   Well, can we move from that general series of


        25       procedural matters - notifying the insurer, the timetable


        26       for the Volcker report and a suggestion that the IIC


        27       website be monitored, no doubt in connection with


        28       determining when the Volcker committee was going to report.


        29       A.   Yes.


        30


        31       Q.   We then move to Mr Lindberg saying something about


        32       "blemishes - eg emails" and "former employees".  That's


        33       your note, and that's your interpretation as we have it in


        34       your statement at paragraph 147.  What was the substance of


        35       what was said that led you to make that note?


        36       A.   I think it was in the context of, well, trying to


        37       assess what this meant for us in overall terms.  So we had


        38       moved to the general there, from the particular.  And


        39       I think it was Mr Lindberg saying, "Well, what is our


        40       overall exposure?", and his comment on it - he said


        41       "Certainly there are blemishes, certainly there are things


        42       that could have been done better", and he would have given


        43       an example that there are emails there that are not


        44       desirable, that are open to misinterpretation, and he also


        45       referred to former employees as well, in that regard, and


        46       what they may have done or not have done.


        47
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         1       Q.   Did he give any examples?  You have written the word


         2       "emails", but did he go on to give some examples of what


         3       was recorded in those emails?


         4       A.   No, I don't believe so, no.


         5


         6       Q.   Was he referring to documents?  Did he have documents


         7       or copies of the emails with him?


         8       A.   He didn't have copies of the emails with him that I


         9       can recall.


        10


        11       Q.   And did anybody make any inquiry - you know, "What are


        12       you talking about?  What blemishes?  What emails?  What


        13       things have been said?  What might former employees have


        14       done?"


        15       A.   At that point I don't believe so, no.


        16


        17       Q.   Are you sure about that?


        18       A.   No, I don't think so, and I think that might have been


        19       setting the ground for future meetings and also talking


        20       about the scope of work that was being done.  These were


        21       Mr Lindberg voicing his doubts and concerns and stating to


        22       the board what he thought were points of exposure.


        23


        24       Q.   Do I correctly understand that Mr Lindberg was not


        25       here speaking hypothetically, but he was speaking of


        26       material that had been uncovered - he was speaking of


        27       emails that existed and conduct that had been suspected of


        28       former employees?


        29       A.   I think so, but I'm not sure of that.  I think so.


        30


        31       Q.   The next comment you have is from "JT", who I take it


        32       was John Thame again?


        33       A.   Yes, it is.


        34


        35       Q.   You have recorded "Open.  Might hurt now", and then an


        36       arrow from that to Mr Lindberg, as though this was some


        37       kind of response, "Natural justice - stick up for".  What


        38       is the background to that?


        39       A.   I think it is John Thame saying that the best way to


        40       deal with matters like this is to have - is to completely


        41       be open and to expose all, as it were, and it might come


        42       with some temporary pain, but it is a far better approach.


        43


        44       Q.   Was there approbation, reprobation?  Was there any


        45       response from the other board members?


        46       A.   I think some agreed, yes.


        47





            .7/3/06 (41)               4119     R J FULLER (Mr Agius)


                            Transcript produced by ComputerReporters


�















         1       Q.   What about Mr Lindberg?


         2       A.   I think Andrew was talking about a different matter


         3       there, that you might - you know, you might well take that


         4       approach to have - to be completely open, however, you also


         5       may unfairly damage the reputations of individuals and also


         6       the corporation had a right to insist upon being treated


         7       fairly in any inquiry.


         8


         9       Q.   Well, on the one hand we have Mr Thame saying,


        10       "Open" - open everything up, let everything out, suffer the


        11       short-term pain but expose everything, and, on the other,


        12       Mr Lindberg speaking of natural justice?


        13       A.   Yes.


        14


        15       Q.   I mean, if one is going to open everything up and


        16       disclose everything, where is there any room for the


        17       operation of natural justice?


        18       A.   I think an aspect of what Mr Thame meant was to say


        19       that, in a case like this, you should ignore the rules of


        20       engagement, in the sense that the Volcker committee would


        21       have rules about how to engage, and the terms of reference


        22       would be set down, and he was saying, well, exceed that -


        23       in fact, pretty much - well, not disregard it, but be much


        24       more open, and Mr Lindberg was putting a slightly different


        25       view, and saying that, "Well, you should work within those


        26       terms of reference and give them information that way and


        27       the corporation is entitled to justice under those terms of


        28       reference".  That's how I read that.  Yes.


        29


        30       THE COMMISSIONER:   They are two very different approaches.


        31       Did one prevail?  I think I know the answer to that.


        32


        33       MR AGIUS:   Q.   Was there a division along those lines?


        34       A.   No, there was not.


        35


        36       Q.   Well, what happened when Mr Thame has got the


        37       open-door approach to the inquiry, "Show everybody


        38       everything, whether it is relevant or not, open all the


        39       cupboards, so that it can't be said we are hiding


        40       anything".  Mr Lindberg's approach - and I am not


        41       expressing criticism here - was, "Well, they can inquire


        42       about X, we will give them X, we won't give them X plus Y,


        43       we'll apply the rules."  Was there any discussion along


        44       those lines?


        45       A.   There is no resolution.  These are differing issues


        46       that were put and we are foreshadowing how this inquiry and


        47       how the board is to deal with that, so these are issues
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         1       that are aired by directors and this is part of the


         2       discussion that the directors wish other directors to know


         3       about and it feeds into the board process.


         4


         5       Q.   So no resolution, simply an opportunity to discuss


         6       approaches and raise issues?


         7       A.   Yes, and, by that discussion, to guide, I would hope,


         8       the future of this project.


         9


        10       Q.   Incidentally, at this time - we know about Project


        11       Rose.  As between the board and Mr Lindberg, who was


        12       running Project Rose?


        13       A.   What - I don't quite understand - as between the board


        14       and Mr Lindberg?


        15


        16       Q.   Well, as we understand it, and as the inquiry


        17       understands it, the board was operating on a


        18       reserved-powers approach, that the managing director had


        19       full power to run the corporation; the board had reserved


        20       powers unto itself.  My inquiry is, in terms of Project


        21       Rose, we know that it reported from time to time to the


        22       board, but as between the board and Mr Lindberg who


        23       directed Project Rose.  Who gave it parameters?


        24       A.   By "Project Rose" you are not talking about the board


        25       committee, you are talking about the management of the


        26       project - the management committee of Project Rose?


        27


        28       Q.   Yes, I have moved beyond the board committee and I am


        29       speaking of what seems to be those persons who were outside


        30       of the board --


        31       A.   Yes.


        32


        33       Q.   -- perhaps with or without Mr Lindberg --


        34       A.   Yes.


        35


        36       Q.   -- who were involved in conducting the investigation,


        37       the location of documents, the interviewing of persons.


        38       A.   These - it would have happened by the - well, it did


        39       happen by the board being - discussing the parameters of


        40       Project Rose and what it was doing, and Mr Lindberg


        41       directing Project Rose, issuing instructions as the


        42       managing director.


        43


        44       Q.   So on a day-to-day basis is it your belief that the


        45       directions for Project Rose came from Mr Lindberg?


        46       A.   Well, not literally day to day, but in a management


        47       sense, yes.





            .7/3/06 (41)               4121     R J FULLER (Mr Agius)


                            Transcript produced by ComputerReporters


�















         1


         2       Q.   Well, it might be week to week, but in terms of,


         3       "Well, this is where we are going" --


         4       A.   Yes, well I have taken you to.


         5


         6       Q.   -- "this is what we want to do next, we want to


         7       interview these next three people, we want to get some IT


         8       done on these hard drives" - that sort of decision you


         9       imagine would have been made by Mr Lindberg, if a direction


        10       was required?


        11       A.   No, no, I don't - well, if direction was required,


        12       yes, but I wouldn't imagine that he would be required to


        13       direct on those matters.


        14


        15       Q.   No, but I am trying to give you some basic examples


        16       of --


        17       A.   Well, it would have been that he - I would imagine


        18       Mr Lindberg would say, "We need this project.  You know


        19       what its objectives are.  It is up to you, managers, to


        20       design it and to create this project, and what you will


        21       need to do."  And that might involved computer systems,


        22       document recovery, a system of interviews, and so on, but


        23       that, in the normal course, should not require that level


        24       of direction by the managing director.


        25


        26       Q.   Are you aware of any document - I don't want to know


        27       the content of it, but simply whether or not it ever


        28       existed - in the form of an investigation plan or a


        29       document which set out the parameters of what the


        30       investigation was to cover?


        31       A.   No, I'm not.


        32


        33       Q.   Are you aware of whether or not there was any list of


        34       issues against which the efficiency of Project Rose could


        35       be measured; in other words, whether or not there were a


        36       series of matters that were known to have been investigated


        37       and whether or not, as against those matters, there were


        38       reporting criteria?


        39       A.   No, I don't believe there were reporting criteria in


        40       that sense.  I think probably the aspects of the project


        41       were probably as described by Mr Lindberg in that board


        42       meeting.


        43


        44       Q.   The next note you have - this is boxed and it has an


        45       asterisk next to it against the initials JC - "Notify ASX".


        46       Does that mean that a decision was taken to notify the


        47       Australian Stock Exchange?
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         1       A.   No, it does - it wouldn't mean that.  Often I will box


         2       things in that fashion when a decision has been reached.


         3       At other times I will do it for significance.  I believe


         4       I have done that for significance, and it would have been a


         5       question whether, given the level of knowledge that we had


         6       and where we were at - that some notification of the ASX


         7       was reasonable and desired.


         8


         9       Q.   Notification of what?


        10       A.   Well, it would be notification of the Volcker Inquiry,


        11       our investigations to date - had we discovered, for


        12       example, anything that should be notified to the ASX, then


        13       this would be in the terms of, you know, the immediate


        14       disclosure rules.


        15


        16       Q.   Was there a decision made about that?


        17       A.   I don't believe so, no, but it was put on notice as


        18       something that needed to be thought about as of now - as at


        19       that point in time, did we have anything that should be


        20       notified, and should also be kept current throughout the


        21       project.


        22


        23       Q.   I would imagine that any mention of a notification to


        24       the Australian Stock Exchange, in almost any board meeting,


        25       would attract the attention of all of the directors


        26       present.  What was said about this notification to the ASX?


        27       A.   I can't recall, except that it was - it arose as an


        28       issue and it may well have had some brief discussion.  We


        29       would - in the board meetings we would often talk about


        30       whether something required ASX disclosure, and so that - it


        31       was not uncommon - in fact, it was a part of the formal


        32       structure of the board papers - to draw attention to that.


        33


        34       Q.   What, then, do we make of the note against XM -


        35       Xavier Martin - "Data room", arrow, "Honest broker", "Same


        36       bucket as Govt"?  I should indicate you have got a question


        37       mark there.


        38       A.   I am not sure.  Should I --


        39


        40       Q.   Well, what was the background to that?


        41       A.   I think Xavier Martin was saying, "Look, we have an


        42       issue here with the Volcker Inquiry and we wish to be


        43       open", and so on, "perhaps we should appoint someone, maybe


        44       a professional firm to run a data room", so that there was


        45       some distance between the information collection and AWB


        46       itself.  But I am venturing a bit of a guess there.


        47
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         1       Q.   We have the note that you have alongside Mr Lindberg's


         2       initials, "Only market where got paid once unloaded."  That


         3       comment, sitting where it sits, seems out of sync with


         4       everything else.  In what connection was that comment made?


         5       A.   That does seem out of sync.  I think he was just


         6       drawing attention to how - to the uniqueness of that


         7       market, and I think that was it.


         8


         9       Q.   Over the page you have got "Questions cont", "CM:  any


        10       poss - engaged in activities", and you say in your


        11       statement Chris Moffet said "Any possibility that we


        12       engaged in illegal activities", and that was the sense in


        13       which you wrote the note, and Mr Lindberg's response was


        14       "Can't say that".  Was that said in the sense of can't say


        15       one way or the other, or what other sense was it said in?


        16       A.   The sense you have outlined.


        17


        18       Q.   What, "we can't say one way or the other"?


        19       A.   That's correct.


        20


        21       Q.   We have a memorandum from Mr Lindberg dated May 2004


        22       in which he said that Project Rose - that is, the


        23       investigation which had been undertaken by management up to


        24       that point in time - was nearly complete.  That's the


        25       substance of what he said.  This was in May.  It is


        26       exhibit 498.  Indeed, his memo records this:


        27


        28            The inquiry has been rigorous and very


        29            detailed.  Although substantially complete,


        30            the inquiry will take a further few weeks


        31            to fully complete.


        32


        33       That's 6 May 2004.  This is ten months later, and


        34       Mr Lindberg is saying that it is not possible to say one


        35       way or the other whether, in answer to Mr Moffet's


        36       question, there was any possibility that AWB had engaged in


        37       illegal activities.  Is that the way we should read this


        38       note?


        39       A.   I think I would just comment on that to say that, when


        40       we talked about the project, this project opened up and


        41       opened up and seemed to have a life of its own.  If at one


        42       point it was thought to be complete, it would then go into


        43       different avenues.  It was an expanding thing.


        44


        45       Q.   I just don't understand that, and perhaps you can help


        46       us.  It seems apparent that from the time of at least the


        47       US Wheat Associates' complaint in mid 2003 the issue was





            .7/3/06 (41)               4124     R J FULLER (Mr Agius)


                            Transcript produced by ComputerReporters


�















         1       pretty much the same.  It was repeated by a US government


         2       agency and it was now the subject of the Volcker Inquiry,


         3       it having been the subject of an inquiry at a higher level


         4       before them, but the issue was always the same.  How could


         5       it be that the internal inquiry kept getting bigger?


         6       A.   I agree with you that the substance matter did remain


         7       largely the same, and what expanded appeared to be the


         8       scope of the inquiry - how many documents were gone


         9       through, the number of databases - and that's how


        10       I understood it to be.


        11


        12       Q.   Leave aside that this inquiry is looking at


        13       illegality, this inquiry is basically looking at the same


        14       allegation that was made in 2003, and the allegations seem


        15       to have been repeated, but they haven't got any larger.


        16       Did you ever have a view that the Project Rose


        17       investigation was nearing completion in mid 2004?


        18       A.   At various times I thought it was nearing completion.


        19


        20       Q.   Only to find out, what, that it had expanded?


        21       A.   Pardon?


        22


        23       Q.   Only to find out that it had expanded?


        24       A.   There would be a report from the Project Rose team to


        25       say that they were investigating further, or there were


        26       more records to be gone through.


        27


        28       Q.   Incidentally, were any of these reports - I don't want


        29       to know the content of them - in writing?


        30       A.   None that I saw; they were verbal reports.


        31


        32       Q.   Moving down your notes, you have Peter Hargreaves


        33       saying "Briefing - Vaile's staff - sympathetic".  I suppose


        34       that note speaks for itself.  Was he saying that he had


        35       briefed the staff of Mr Vaile?


        36       A.   I believe that's the case.


        37


        38       Q.   And that he had had a sympathetic hearing from the


        39       staff?


        40       A.   Yes.


        41


        42       Q.   Did he say what it was that he had said to the staff


        43       in this briefing?


        44       A.   I think - I gather from that that he had outlined the


        45       Volcker process and talked about what was happening, and


        46       reportedly they seemed to be sympathetic to AWB's position.


        47
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         1       Q.   Had the staff been told that AWB couldn't say one way


         2       or the other whether there was any possibility that it had


         3       engaged in illegal activities?


         4       A.   Actually, could I return to that?  That was an earlier


         5       question, and I had said - any possibility that we had


         6       engaged in activities.  One sense of the answer to that is


         7       that we didn't know whether an individual somewhere had


         8       conducted an illegal activity; we couldn't say that.


         9


        10       Q.   Well, in your statement, and I know it is difficult to


        11       hold you to a single word with this form of note taking,


        12       your statement is:


        13


        14            Chris Moffet said "Any possibility that we


        15            engaged in illegal activities".  Although


        16            the word "illegal" is not in my notes, that


        17            must be the sense of it.


        18


        19       To use the word "we" and Mr Moffet speaking of "we", the


        20       world would interpret that as Mr Moffet speaking of AWB.


        21       Do you want to move from that?


        22       A.   No, I think that it was - that "we" would be a general


        23       term, and that might mean AWB as a corporation, or any of


        24       its officers, and I take that to be an embracing term.


        25


        26       Q.   And Mr Lindberg's answer was, "Can't say that", in the


        27       sense of "can't say one way or the other"?


        28       A.   Well, I think he was saying, you know, to his


        29       knowledge and belief and after inquiries that he did not


        30       believe the corporation had acted illegally, but he


        31       couldn't say the same for individuals.


        32


        33       Q.   Well, did he say all of that?


        34       A.   Well, I don't - he --


        35


        36       Q.   I want you to think about it, Mr Fuller, and be


        37       careful not to reconstruct, because in February 2005 it


        38       might have been a fine distinction to be drawing between


        39       what AWB had done and what individuals had done - a


        40       particularly fine distinction to be drawn by someone who


        41       wasn't a lawyer.  Can you think about that?  Did


        42       Mr Lindberg say words to that effect?


        43       A.   Well, I think the sense of what he said was as I have


        44       described it.


        45


        46       Q.   Which is what, because you have described it two


        47       different ways?





            .7/3/06 (41)               4126     R J FULLER (Mr Agius)


                            Transcript produced by ComputerReporters


�















         1       A.   Maybe I can unify that to say that as a corporation he


         2       did not believe that we had conducted any illegal acts, but


         3       he couldn't necessarily say that of individuals.


         4


         5       Q.   Something is recorded by Mr Ian Donges, "PM", which


         6       you have expanded in your statement to be Prime Minister,


         7       and "Volcker - modus operandi".  What was said about those


         8       subjects?


         9       A.   I'm really not sure about that, but I don't believe


        10       that they were linked.


        11


        12       Q.   So something was said about the Prime Minister, or the


        13       Prime Minister's office?


        14       A.   Yes.


        15


        16       Q.   You can't remember what it was?


        17       A.   No, I can't.


        18


        19       Q.   And something was said about the modus operandi of the


        20       Volcker committee?


        21       A.   Yes.


        22


        23       Q.   And you can't remember what was said?


        24       A.   I cannot remember, no.


        25


        26       Q.   What was said about "terms of reference", "govern


        27       behaviour"?


        28       A.   I think that probably was just a statement of the


        29       fact, that we needed to focus on the terms of reference


        30       because that will govern, or should govern how this


        31       committee would behave.


        32


        33       Q.   Then you have written "legalistic", "ethical" and a


        34       word that I have interpreted as "ensure".  In your


        35       statement you say "censure", "How censure international


        36       standing & reputation".  Have you written "censure" or


        37       "ensure"?


        38       A.   I think it is "censure".


        39


        40       Q.   So how do we read that, "How censure international


        41       standing and reputation"?


        42       A.   I think Mr Polson was saying that if we were censured


        43       by this committee, how would it affect our international


        44       standing and reputation and possibly also that - how could


        45       we defend against such a censure.


        46


        47       Q.   What is the reference at the bottom, "Process DFAT" -
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         1       what is that a reference to?


         2       A.   I am not sure of that.


         3


         4       Q.   Over the page, 0196, "AL", "There will be argument


         5       about disclosure".  What was that a reference to?


         6       A.   I am not sure about that either, whether that is the


         7       transmission of information to the Volcker committee under


         8       the terms of reference, and they will have a more liberal


         9       interpretation of their terms of reference than perhaps we


        10       would, but I am - I can't be conclusive about that.


        11


        12       Q.   The next line, "issue some payment"?


        13       A.   I don't know what that's about; I cannot recall.


        14


        15       Q.   And the next note you have is John Thame saying "Key


        16       to this is Trevor Flugge".  In what context did Mr Thame


        17       say "Key to this is Trevor Flugge"?


        18       A.   I think John Thame was saying that Trevor Flugge had


        19       an intimate knowledge of our business operations in Iraq,


        20       and he had historical knowledge, and therefore he was a key


        21       to understanding what had happened.


        22


        23       Q.   Then you have "Helpful to know what to do in writing".


        24       Are those two statements linked, "Helpful to know what to


        25       do", and "in writing"?


        26       A.   Yes, I think so.


        27


        28       Q.   And "Investigation - how far thru", and "80%".  I read


        29       that as a question, "How far have we got with the


        30       investigation; how much has been completed", and the


        31       response "80%".  Is that accurate?


        32       A.   I believe so.


        33


        34       Q.   Who provided the figure of 80 per cent?


        35       A.   I am not sure, there.  Perhaps one of the lawyers may


        36       have done so.


        37


        38       Q.   Further down the page there is a reference to the


        39       board's confidence and weekly updates, a reference to a


        40       media battle, and then we come to this note, "Launch own


        41       internal inquiry"?


        42       A.   Yes.


        43


        44       Q.   "Issues management".  What was the context in which


        45       that was said?


        46       A.   I don't understand that, because we had our own


        47       internal inquiry, and - yes, I am just not sure what the
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         1       meaning of that one was.


         2


         3       Q.   Now, before I move on to the next document, Mr Fuller,


         4       did you leave instructions as to how you were to be


         5       contacted today about the search that was being undertaken


         6       in your office for those documents?  How is it to be


         7       resolved?  Do you expect to receive a phone call?


         8       A.   I did - I don't actually have my telephone with me, so


         9       I have asked for a call to be made to Mr David Grant.


        10


        11       Q.   That's your solicitor?


        12       A.   Yes.


        13


        14       MR AGIUS:   I wonder if we could take the short break now,


        15       and it will also have the effect of giving the court


        16       reporters a short rest, and then we will resume for a


        17       little longer.


        18


        19       THE COMMISSIONER:   We will briefly adjourn.  Mr Judd, have


        20       you had a chance to look at the statement?


        21


        22       MR JUDD:   We have, sir.  There are a couple of very brief


        23       passages and I just need to check one email reference - we


        24       don't have the attachments.  We can do that in the break.


        25


        26       THE COMMISSIONER:   There is some disclosure there in


        27       consequence of the advice of two Queen's Counsel.


        28


        29       MR JUDD:   There are a couple of disclosures there.


        30


        31       THE COMMISSIONER:   We can't have that.


        32


        33       MR JUDD:   No, that would never do, sir.


        34


        35       SHORT ADJOURNMENT


        36


        37       MR AGIUS:   Q.   Mr Fuller, I want to ask you now about


        38       Tigris.  You say in your statement, at paragraph 101, that


        39       you first became aware of the Tigris matter in an ELG


        40       meeting in the first or second quarter of 2004.  We have


        41       your notes of a joint meeting, a joint information session


        42       of 14 December 2004 at WST.0016.0130.  Will you agree that


        43       they are notes that you took at a joint information session


        44       attended by the directors of both AWBL and AWBI?


        45       A.   Yes, I agree.


        46


        47       Q.   And the notes appear to be, against the number 4 in
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         1       the bottom third of the page, under the heading "Project


         2       Rose/Project Tigris" - we can read those notes:


         3


         4            . US Senate Inquiry.


         5            . Market Access Arrangement.


         6              English owned Co. Tigris (Project Tigris)


         7              US$8m 2002.


         8            . UN's internal investigation.


         9            . Aust Senate.


        10


        11       Then "Facilitated - USD8m 1) can't distance (2) compare


        12       morality".


        13


        14       THE COMMISSIONER:   "Corporate".


        15


        16       MR AGIUS:   Is it "corporate"?  Sorry, I have a bad


        17       photocopy:


        18


        19            Corporate morality - "What have they got to


        20            hide?"


        21            Following good legal advice.


        22


        23       And then:


        24


        25            Few pages on Tigris.


        26


        27       With an arrow pointing to John Simpson, and I can't read


        28       the word after "Quite"?


        29       A.   "Concerning".


        30


        31       Q.   "Quite concerning" with an arrow again pointing to


        32       John Simpson.  Now, is that an adequate reading of your


        33       notes?


        34       A.   Yes, it is.


        35


        36       Q.   Do you say this was part of a briefing that was given


        37       at the joint information session?


        38       A.   Yes.


        39


        40       Q.   Who gave that briefing?


        41       A.   May I look at the previous page?


        42


        43       THE COMMISSIONER:   Q.   Would you like a hard copy?


        44       A.   Yes, that would be helpful.


        45


        46       MR AGIUS:   Q.   I am handing you pages 0130 and 0131.


        47       A.   Thank you.  I'm not sure who gave that briefing.  It
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         1       could have been Andrew Lindberg or Jim Cooper.  Michael


         2       Long was also knowledgeable about Iraq and those kinds of


         3       matters.  It could have been a combination of all of them.


         4       There might be some other documentation in terms of there


         5       is an agenda for a joint information session, and sometimes


         6       it is my practice to list the presenters, so there might be


         7       a document available there which could shed some light on


         8       that.


         9


        10       Q.   So we should look for your copy of an agenda for that


        11       joint information session?


        12       A.   It wouldn't be my copy, it would be in the company's


        13       records.


        14


        15       Q.   We will look for that.  Do we take it, then, that in


        16       the course of this joint information session, when speaking


        17       about the Tigris matter, there was reference to a UN


        18       internal investigation and also reference to the Australian


        19       Senate?


        20


        21       THE COMMISSIONER:   Q.   And the US Senate as well?


        22       A.   Yes, it seems odd that those things are run together.


        23       There was - I believe Project Tigris was discussed


        24       separately at both board meetings.  That might help


        25       somewhat.  But the form of it there doesn't immediately


        26       make sense to me.


        27


        28       Q.   Was there a separate project called "Project Tigris"?


        29       A.   Yes, yes, there was.  That was to - in fact, I might


        30       have called it Project Tigris - I think it actually went


        31       under another code name, but there was a distinct project.


        32       Now, that was probably subsidiary to Project Rose, but it


        33       had an independent life of its own.  So when - well --


        34


        35       MR AGIUS:   Q.   We have this, Mr Fuller:  we have


        36       confidential exhibit 65C, which is the minutes of a board


        37       meeting on 14 December 2004 of AWBI.  Could we bring up


        38       AWB.0157.0056.  So these are the typed minutes for AWB


        39       (International) Limited, held on Tuesday, 14 December 2004.


        40       If we go to page 0557, towards the bottom of that page:


        41


        42            The Board noted that a Joint Information


        43            Session - attended by directors of both AWB


        44            (International) Limited and AWB Limited -


        45            had been held prior to this Board meeting


        46            on Tuesday 14 December 2004 at which the


        47            follow can presentations had been made.
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         1


         2       And at the bottom of that page we see:


         3


         4            Iraq (presentation by Michael Long, General


         5            Manager Africa, Europe and Middle East).


         6


         7       And then:


         8


         9            Iraq Debt Senate Inquiry (presentation by


        10            Mr Matt Trewin, Government Relations


        11            Manager).


        12


        13       And then over the page at the top of the page:


        14


        15            Project Water - Tigris (address by Mr Jim


        16            Cooper, General Counsel).


        17


        18       And dot point:


        19


        20            Harvest Update (presentation by Mr Byron


        21            Collins, Head of Operations and Business


        22            Processes).


        23


        24       And then subparagraph (b):


        25


        26            Tigris.


        27            The Board welcomed to the meeting Mr Jim


        28            Cooper, General Counsel.


        29


        30            The Managing Director briefed the Board in


        31            relation to the Tigris transaction.


        32


        33       Do we understand these minutes in this way, that prior to


        34       any briefing of the board by the managing director, there


        35       had been a joint information session at which Michael Long


        36       had spoken on Iraq, Matt Trewin had spoken on the Iraq debt


        37       and Senate inquiry, and Jim Cooper had spoken in relation


        38       to "Project Water - Tigris"?


        39       A.   Yes.


        40


        41       Q.   And then at the board meeting, which took place after


        42       the joint session, there was an address by the managing


        43       director?


        44       A.   Yes.


        45


        46       Q.   Well, keeping that in mind, if we go to your notes, if


        47       we go back to WST.0016.0130, we have some notes about
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         1       information technology - that's number 1; some notes about


         2       Iraq, "Peter Geary, Sarah Scales, Jim Cooper, Michael


         3       Long" - that's number 2, and I'm working through the dot


         4       points as well; number 3, "Iraq Debt Senate Inquiry - Matt


         5       Trewin"; and then 4, your handwritten note is "Project


         6       Rose/Project Tigris".  And under that you have written "US


         7       Senate Inquiry", and the other matters we can see.  If the


         8       dot points in the typescript notes are correct - that is,


         9       the typescript notes of the board meeting held on


        10       14 December are correct - then these notes under "Project


        11       Rose/Project Tigris" relate to an address given by Mr Jim


        12       Cooper at the joint information session?


        13       A.   Yes, I believe so.


        14


        15       Q.   And in that context Mr Cooper spoke about the US


        16       Senate inquiry?  If so, what did he say about that?


        17       A.   As I have said, these ones don't make immediate sense


        18       to me.  Perhaps - I'm not sure why they are like that, and


        19       I'm not sure that you necessarily read all of those dot


        20       points as linked.  I don't know.


        21


        22       Q.   Might it be that you recorded on a piece of paper the


        23       items 1 to 4, and that below that you then made notes which


        24       do not necessarily all relate to item 4?


        25       A.   I'm not sure I understand your meaning - that I wrote


        26       the headings and then filled in bits afterwards?


        27


        28       Q.   Yes.


        29       A.   No, I did not do that.


        30


        31       Q.   So these notes were written as the presentations were


        32       given?


        33       A.   Yes.


        34


        35       Q.   And you didn't start writing anything on the


        36       page under "Project Rose/Project Tigris" until the first


        37       three presentations had been made and you were in the


        38       course of receiving the fourth presentation?


        39       A.   That would be right.


        40


        41       Q.   Well, it must follow, then, that something was said


        42       about the US Senate inquiry in the course of the


        43       presentation regarding "Project Rose/Project Tigris"?


        44       A.   Perhaps it was the case that there were two items


        45       there - that Jim spoke briefly about Project Rose and


        46       Project Tigris.  I don't know why they are like that.


        47
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         1       Q.   Well, did Mr Cooper mention US$8m and 2002 in


         2       connection with Project Tigris?


         3       A.   Well, that's certainly in relation to Project Tigris,


         4       yes.


         5


         6       Q.   What did he say about a market access arrangement?


         7       A.   This - I can't recall, but I believe that's about


         8       facilitating some sort of market access for AWB.


         9


        10       Q.   By whom?


        11       A.   By Tigris, I think - from just reading that there.


        12


        13       Q.   In 2002?


        14       A.   I'm not sure.  That's just the date I have written


        15       there, but that would seem to make sense.


        16


        17       Q.   Can you recall this, or are you just reconstructing


        18       from the note?


        19       A.   I know that - my recall is that we certainly talked


        20       about Project Tigris at board level, and we did it at a


        21       joint information session and I believed we did it at both


        22       boards.  Now, as to precisely what was said, I am, to some


        23       degree, reconstructing as I am reading these notes.


        24


        25       Q.   What about the "UN's internal investigation" - what


        26       was said about that?


        27       A.   Well, that would seem to be connected to Project Rose


        28       and not to Project Tigris.  I can't think of anything about


        29       UN's internal investigation in connection with Project


        30       Tigris.


        31


        32       Q.   Well, that's why I am asking you:  was something said


        33       about Tigris and whether or not it would have some impact


        34       upon, or be relevant to, the UN's investigation?


        35       A.   I don't think so.  I'm not sure.


        36


        37       Q.   And the reference to "Aust Senate" - was that a


        38       reference to an inquiry as to what was the Iraq debt


        39       situation insofar as the AWB was concerned, and how the


        40       Tigris matter might be reflected in the Senate inquiry?


        41       A.   That may well be the case.  Again, I can't recall how


        42       that fits in.


        43


        44       Q.   Who said what that led you to make the note


        45       "Facilitated USD8m - (1) can't distance (2) corporate


        46       morality".


        47       A.   I don't know.  There seems to be a marking on the
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         1       left-hand side.  I don't know what that is.  I think the


         2       "facilitated" - that --


         3


         4       Q.   Is this a comment made by one of the directors?


         5       A.   It looks like it, yes.  It probably - it would have


         6       been.  Maybe it's - yes, anyway, I think I would just be


         7       guessing, I think.  I think it is to say that we


         8       facilitated this recovery of a debt for $8m.  "Can't


         9       distance" - I believe that means that this money has been


        10       collected; it is a fact.  And the (2) is - I have this


        11       here, don't I - "Corporate morality, what have they got to


        12       hide following good legal advice", that's open to two


        13       interpretations that I can think of, but I am not sure it


        14       is worth me advancing them.


        15


        16       Q.   I don't want you to reconstruct - that is, to try and


        17       come up with something that fits the note - unless you can


        18       recollect it.


        19       A.   No, in that case I have little to offer on that point.


        20


        21       Q.   Did Mr Simpson ask for a few pages on Tigris?


        22       A.   Well, Mr Simpson was concerned, and he did.  He


        23       thought that would be appropriate.  In a joint information


        24       session, that's fine, but these sort of action items are


        25       generally dealt with at the board and they were going to be


        26       dealt with at the board following this.


        27


        28       MR AGIUS:   I tender those two pages, Mr Commissioner -


        29       WST.0016.0130 and 0131.


        30


        31       EXHIBIT #516 TWO PAGES OF MR FULLER'S NOTES,


        32       BARCODED WST.0016.0130-0131


        33


        34       MR AGIUS:   Q.   There is no note about whether anything


        35       was said as to the way in which this $8m had been


        36       collected.  Mr Fuller, can you recall whether anything was


        37       said on that topic at this joint information session on


        38       14 December 2004?


        39       A.   No.  No, I can't.  I thought the topic was discussed -


        40       I have a recollection that it was discussed at some point


        41       during these meetings, or reference made to it.


        42


        43       Q.   If we go to your notes of what appears to be the


        44       AWB Limited board meeting of 15 December 2004, at


        45       WST.0016.0163, do you agree that these are notes of the


        46       AWB Limited board meeting on 15 December 2004?


        47       A.   Yes, I do.
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         1


         2       Q.   And if we go to page 0176, we have "AWB Ltd 15/12/04":


         3


         4            MD's Report Cont.


         5            . Tigris.


         6


         7       A.   Yes.


         8


         9       Q.


        10            Assisted in 1992.


        11            By way of recovery of outstanding debt.


        12            Won't fall foul of 661 or OFF.


        13            Two Q.C.'s looked at it.


        14            Benefit go back to AWB(I).


        15


        16       Have you crossed out the "I"?


        17       A.   No, the "I" is in brackets.


        18


        19       Q.   Is the "I" overwriting something?


        20       A.   No, it is just my scrawl.


        21


        22       Q.  :


        23


        24            Recovered USD8m.


        25            Pool US$1.3m.


        26            Influence.


        27            Had to close deal out.


        28            JS:  How does it appear in acct's.


        29            JT:  Smell.


        30            WMcCL:  ABB - CBH.


        31


        32       A.   I think we have moved on to another matter.


        33


        34       Q.   That's another matter entirely.  So we will stop after


        35       the word "Smell".  May we take it, then, that that was a


        36       report given by the managing director and comments by two


        37       directors?


        38       A.   Yes.


        39


        40       Q.   Was anything said in the course of that briefing on


        41       15 December 2004 as to how it was that the Tigris debt had


        42       been recovered?


        43       A.   These notes are not exhaustive.


        44


        45       Q.   That's why I am asking you.


        46       A.   Yes.  I just wanted to be clear about that.


        47       I believed that it was said that it was collected via the
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         1       wheat contracts, so that there was no - there was no


         2       separate payments, or things like that.  That was the


         3       mechanism by which it was done.


         4


         5       Q.   Well, we know that now, but was that said at the time?


         6       A.   I believed it was, yes.


         7


         8       Q.   What do you say to the suggestion which has been made


         9       in statements by some directors that they weren't told?


        10       A.   Look, I don't - I think that the directors would have


        11       been concerned that it was legal, that it didn't breach the


        12       sanctions; they would have been concerned about all of


        13       that.  As to the mechanism itself, they wouldn't have paid


        14       much attention, and if they had, if the mechanism had


        15       occurred to them, I believe they would have expected and


        16       assumed that if such a thing had occurred it would have


        17       occurred with UN approval.


        18


        19       Q.   Yes.  Now, I wasn't asking you to tell us what you


        20       believed happened, but I am asking for a response from you.


        21       You say that you believed that the directors were told that


        22       this was recovered through the wheat contracts.  I am


        23       asking you to consider that answer in the light of the fact


        24       that the inquiry holds statements from some of the


        25       directors saying that they weren't told about the mechanism


        26       for the recovery of the outstanding debt?


        27       A.   That's as may be, but --


        28


        29       Q.   But your recollection is that they were told about the


        30       mechanism?


        31       A.   I believe - I believe that's the case, but it wasn't a


        32       significant issue for them; that's true.  And I would - I


        33       can well understand someone saying that they had no


        34       information about the mechanism.  It would have been


        35       information that wouldn't have been a central point and


        36       would have been conveyed in passing.


        37


        38       Q.   So you say, do you, that Mr Lindberg, in the course of


        39       this board meeting on 15 December 2004, told the directors


        40       of AWB Limited that the Tigris debt had been paid back by


        41       recovering it through contracts for the sale of wheat?


        42       A.   I have said I believed that was the case.  I have also


        43       said that I do think it is important the context in which


        44       that was said and how it was said and how directors would


        45       have received that information.


        46


        47       Q.   Well, let's leave it to the directors to tell us about
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         1       how they received the information, if they received it.


         2       A.   Certainly.


         3


         4       Q.   I am interested very much in what your recollection is


         5       of what was actually said, rather than what other people


         6       were thinking at the time that things were said.  Was


         7       anything said about the way in which the Tigris debt was


         8       recovered through these wheat contracts?


         9       A.   Not that I recall, no.


        10


        11       Q.   Was anything said about the fact that the prices for


        12       wheat reflected in contracts had been inflated to cover the


        13       Tigris debt?


        14       A.   I can't recall that, except to say what I did before,


        15       that I believed that the information was conveyed that that


        16       was the mechanism for recovery of the debt - the wheat


        17       prices.


        18


        19       Q.   So do you say that was said - that the wheat prices


        20       was part of the mechanism, the way in which the debt was


        21       recovered?


        22       A.   I believed that was the case - that that was the


        23       mechanism, or that information was conveyed.


        24


        25       Q.   Well, that could only have one meaning in that


        26       context, that the wheat prices had been inflated to include


        27       an amount on account of the Tigris debt?


        28       A.   Well, it might have that meaning, I don't recall those


        29       words being used.  That's what I am saying.


        30


        31       Q.   Well, if the words that were used were, as you put it,


        32       information was conveyed that that was the mechanism for


        33       recovery, the wheat prices - if words to that effect were


        34       said, then the only inference could be that the wheat


        35       prices were inflated; would you disagree with that?


        36       A.   No, I am not disagreeing, and that would be the


        37       inference, I agree with that.  I'm just saying those words


        38       weren't used.


        39


        40       Q.   The word "inflated" wasn't used?


        41       A.   That's correct, yes.


        42


        43       Q.   It was simply put that the debt was recovered through


        44       a mechanism of the wheat prices?


        45       A.   So I believed, yes.


        46


        47       Q.   And what was the response from any of the directors to
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         1       that?


         2       A.   I don't think there was a response to that.  I think


         3       that they were - I think they were concerned at the Tigris


         4       deal over all, but not - I don't think that there was


         5       comment on that particular point.


         6


         7       Q.   Can you recall the context in which Mr Lindberg used


         8       the words "influence" and "had to close the deal out"?


         9       A.   The word "influence" there would refer to Tigris


        10       performing services for AWB, using its influence to obtain


        11       wheat contracts or to strengthen market share or market


        12       access, and I believe the words "had to close deal out"


        13       referred to the fact that we had an agreement with Tigris.


        14       They were pressuring us to pay that.  We had conducted a


        15       thorough investigation of this and, in the end, there was


        16       no reason not to pay it - it was legal and it was proper.


        17       So there was no reason not to conclude the deal.


        18


        19       THE COMMISSIONER:   I am not sure you can tell me it was


        20       legal - that infringes.


        21


        22       MR JUDD:   There are all sorts of difficulties here.


        23       I notice that - and I anticipate your retort - in the note


        24       our copy is an edited version which ought to be the one


        25       being used by the Commission where the reference that one


        26       sees up on the screen has been deleted, and we understood


        27       that was the version that the Commission had.


        28


        29       THE COMMISSIONER:   Has it got a barcode on it?


        30


        31       MR JUDD:   No.  It is in a volume which is supposed to


        32       replicate that, if I can just pass this to my friend.


        33


        34       MR AGIUS:   I am sorry, I don't know how it came about, but


        35       I have a copy which doesn't include that edit.


        36


        37       MR JUDD:   I think it is explained because Mr Abbott


        38       produced an original two volumes which went to the


        39       Commission and counsel assisting before we had an


        40       opportunity to look at it, and then --


        41


        42       MR ABBOTT:   No, that's not so.  I produced the two


        43       volumes, but I didn't deliver them to the counsel assisting


        44       before my learned friends had the opportunity to look at


        45       it.  They were shown to Mr Judd.


        46


        47       MR JUDD:   Whatever the position is, sir - and I don't want
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         1       to get into a debate with my friend about the


         2       circumstances, because I simply don't know - what I do know


         3       is that our version has a deleted section, and that's the


         4       version that we are working off, and I must say we assumed


         5       the Commission was.


         6


         7       MR ABBOTT:   Could I just raise one other aspect of legal


         8       professional privilege, and that is that, in due course,


         9       Mr Agius will be eliciting from my client about his


        10       signature on a Tigris document, and no doubt will be asking


        11       him how he came to sign it.  That will itself open up what


        12       he was told about legal issues.  Now, whether he will be


        13       allowed to say it will be another matter, but certainly it


        14       will raise an issue.


        15


        16       THE COMMISSIONER:   I am not sure there is anything


        17       offensive about "two Q.C.'s looked at it", but this witness


        18       went on to say it was legal.  We have got to read the QCs'


        19       advice as either being legal or illegal, without knowing


        20       about the outcome.


        21


        22       MR JUDD:   That's correct.  That's an innocuous line in


        23       itself.  It is the consequence of going the next step that


        24       creates the problem.


        25


        26       MR AGIUS:   I can return my friend's copy of the edited


        27       page.  I'm not sure what we can do with it.


        28


        29       THE COMMISSIONER:   I think the document on the screen -


        30       I don't see any legal professional privilege in that,


        31       I must say, as at present.  Unless somebody could persuade


        32       me to a different view, I would leave it as it is.


        33


        34       MR AGIUS:   Yes.  We just won't take the answer that it was


        35       legal, because if we take the answer, we then have to


        36       obtain the information that was provided to the two QCs


        37       upon which they offered their advice, and we don't really


        38       want to get into that.


        39


        40       THE COMMISSIONER:   That's not the reason - we are not


        41       allowed to get into it.


        42


        43       MR ABBOTT:   Is it likely that two QCs looked at it and


        44       said it was illegal?


        45


        46       THE COMMISSIONER:   That's an inference that I'm not


        47       allowed to draw.
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         1


         2       MR ABBOTT:   It is an inference that is important to my


         3       client.


         4


         5       THE COMMISSIONER:   Mr Judd will tell you that I can't draw


         6       an inference about whether it is legal or illegal.


         7


         8       MR ABBOTT:   Well, as I said, this problem will become an


         9       issue --


        10


        11       THE COMMISSIONER:   That's the absurdity we have reached.


        12


        13       MR AGIUS:   We also don't know precisely what questions the


        14       two QCs advised on, and, to answer Mr Abbott's point, it is


        15       probably unlikely that two QCs looked at it - well, it


        16       could be likely, but there are a number of inferences that


        17       could be drawn from the fact only that two QCs looked at


        18       it, and one of them is that we don't exactly know what they


        19       looked at it, and that's the way in which I approached


        20       this.


        21


        22       Q.   To get back to where we were before we ventured into


        23       the forest of legal professional privilege, Mr Fuller, had


        24       you attended an executive leadership group meeting in May


        25       of 2003, in particular 6 May 2003?


        26       A.   I don't believe so.  I think that I - I did some


        27       checking on that, and I think that I was on leave in


        28       Western Australia at that time.


        29


        30       MR AGIUS:   Could we bring up, please, ELG.0002.0068.


        31       Whilst that is coming up, Mr Commissioner, I will tender


        32       WST.0016.0176.


        33


        34       EXHIBIT #517 MR FULLER'S NOTE OF AWB LIMITED BOARD MEETING


        35       ON 15/12/2004, BARCODED WST.0016.0176


        36


        37       MR AGIUS:   We will edit that to remove the portion below


        38       the word "smell".


        39


        40       Q.   This is part of confidential exhibit 64C.  This


        41       records you as a member of the ELG, but when one looks at


        42       the "in attendance: agenda item" list, your name does not


        43       appear.


        44


        45       MR ABBOTT:   He is noted in the apologies just above that.


        46


        47       MR AGIUS:   Q.   Indeed, you are noted as an apology.
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         1       I thank my friend for that.  There was, however, a report


         2       prepared for this meeting, and if we go to that report at


         3       ELG.0002.0087, at 0088, under the heading "Tigris


         4       Commission", there is a dot point reference:


         5


         6            Tigris Petroleum (BHP) has asked for an


         7            update of status of their agreement in


         8            light current contract execution and when


         9            they will begin receiving payments.  They


        10            intimated a number of influential people


        11            will need to start receiving funds and that


        12            further delays may cause difficulties going


        13            forward.


        14


        15       Now, accepting that you weren't at the meeting for which


        16       this note was evidently prepared, what do you say,


        17       Mr Fuller - did you become aware of that information?


        18       A.   I am not sure - is the question that I became aware


        19       now, or --


        20


        21       Q.   Well, did you ever become aware of that information?


        22       A.   No, I didn't read this.  I read this in the documents


        23       in preparation for this inquiry, but I don't believe I have


        24       read it before.  I didn't, for example, read this when


        25       I came back from Western Australia.


        26


        27       Q.   And did anybody tell you about the substance of that


        28       paragraph, that in fact Tigris had been pressing for


        29       payment and that they had intimated that a number of


        30       influential people would need to start receiving funds and


        31       further delays may cause difficulties going forward?


        32       A.   No, the one that did come up in a different context is


        33       certainly that Tigris had been pressing for payment, and


        34       they certainly had been - I knew that.


        35


        36       Q.   They hadn't been intimating, so far as the information


        37       you received, that influential people will need to be paid


        38       otherwise AWB's business might be affected?


        39       A.   No.


        40


        41       Q.   We have one more file note in relation to December


        42       2004, and that is a file note of yours, AWBI, 14 December


        43       04 - WST.0016.0141.  Could we go to the second page, 0142.


        44       This is the document as it appears in the four volumes.


        45       I don't know if there is any claim for legal professional


        46       privilege for this entry.  I assume there isn't.


        47
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         1       THE COMMISSIONER:   I don't know if we can have "Lawyers


         2       comfortable", can we?


         3


         4       MR AGIUS:   I assume it doesn't deal - it is not meant to


         5       reflect their manner of repose at that time, in which case,


         6       consistent with other claims for legal professional


         7       privilege, this will have to go.


         8


         9       MR JUDD:   It will.  Insofar as it conveys the impression


        10       that advice was given in respect of a particular matter,


        11       then it ought to, yes.


        12


        13       MR AGIUS:   We will edit that from the document, and I will


        14       tender WST.0016.0141 and 0142 as edited.


        15


        16       EXHIBIT #518 EDITED FILE NOTE OF MR FULLER, HEADED "AWBI,


        17       14/12/04", BARCODED WST.0016.0141-0142


        18


        19       MR AGIUS:   Q.   I want to ask you about the last two


        20       entries attributed to --


        21       A.   Mr Agius, before you do, I didn't quite grasp the


        22       meaning of that exchange.  Does that mean part of the


        23       material is to be masked?


        24


        25       THE COMMISSIONER:   We can have "lawyers", but we can't


        26       have the word "comfortable".


        27


        28       MR JUDD:   Or we can have the word "comfortable" and not


        29       "lawyers".


        30


        31       THE COMMISSIONER:   That may well anticipate what


        32       recommendation number 1 in this report is going to be.


        33


        34       MR JUDD:   I am a little surprised that it would have to


        35       await the report.


        36


        37       MR AGIUS:   It probably won't add to the comfort of any


        38       lawyers.


        39


        40       Q.   Mr Fuller, I want you to look below all of that to the


        41       reference "WG", and then there is a box:


        42


        43            How explain in terms of our accounts.


        44


        45       And then "ID" - Mr Donges:


        46


        47            How is it accounted for.
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         1            WEA - should we tell them.


         2


         3       Now, against each of those two boxes you appear to have


         4       written the words "To do".  What does that mean?


         5       A.   I would make notes to myself about follow-up actions,


         6       and so on, and --


         7


         8       Q.   So what follow-up action did you have in mind as


         9       against the words "How explain in terms of our accounts"?


        10       A.   Well, that - sometimes these things are from


        11       individual directors, sometimes they are an action item for


        12       the whole of the board.  This one was obviously from


        13       individual directors.  That would mean that I would follow


        14       it up and get an explanation, or, more likely, get the


        15       relevant ELG member to give an explanation.  It may be the


        16       case that questions were dealt with in the course of the


        17       meeting and had become redundant, or it may be that an


        18       explanation isn't sufficient and a formal request is made


        19       for a paper.  I have checked the action lists following


        20       this meeting that go to the next month of the board, and


        21       they don't appear on that action list.


        22


        23       Q.   What happened about Mr Donges' inquiry, should the AWB


        24       tell the WEA?


        25       A.   That would have been - that falls into the same


        26       explanation as the one above it.  Whether it was dealt with


        27       at the board meeting or in some other fashion, I do not


        28       know, but it was not included on the action list for the


        29       following board meeting.


        30


        31       Q.   It is not referred to anywhere in the minutes or in


        32       your notes.


        33       A.   In my notes it seems to be there.


        34


        35       Q.   No, your notes are left with "To do", indicating that


        36       something was going to be done about the inquiry, but there


        37       is no other reference anywhere in your notes as to what was


        38       done?


        39       A.   That's true.


        40


        41       Q.   So how can we find out what was done in response to


        42       Mr Donges' inquiry "WEA - should we tell them"?


        43       A.   Well, I think I have explained as best I can, and


        44       I don't know.  It might be that Mr Donges may be able to


        45       offer something on that score.


        46


        47       Q.   Well, we know that the WEA wasn't told about the
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         1       Tigris matter.  Do you know why it was that Mr Donges'


         2       question - "WEA - should we tell them" - is not resolved?


         3       A.   No.


         4


         5       Q.   And do you know how it came about that the WEA was not


         6       told about the Tigris matter?


         7       A.   No, I do not, no.


         8


         9       Q.   Do you recall any conversation around this question


        10       that Mr Donges asked?


        11       A.   I think Mr Donges would have meant by this question


        12       that, in terms of the formal reporting arrangements, should


        13       they be informed, and, secondly, should they be informed


        14       notwithstanding those requirements?


        15


        16       Q.   The problem we have, Mr Fuller, is that we don't have


        17       an answer to either of those questions.


        18       A.   We don't.


        19


        20       Q.   And you can't help us?


        21       A.   I cannot recall, no.  I do not know.  I would imagine


        22       it would be dealt with in some fashion, but I cannot -


        23       I don't - I do not know how it was.


        24


        25       Q.   You say in paragraph 105 about this Tigris matter -


        26       and you are speaking of an ELG meeting in the first half of


        27       2004, if I read your statement correctly:


        28


        29            There was some discussion about this time


        30            as to what was the purpose of the original


        31            Tigris Agreement.  It was my recollection


        32            that Stott spoke on this topic at an ELG


        33            meeting.  I cannot recall if this was the


        34            same ELG meeting or another meeting.


        35            I cannot recall exactly what Stott said but


        36            I can recall that he sought to explain the


        37            rationale for this agreement.  I for one,


        38            was unconvinced by the explanation and


        39            could not understand why AWBL had entered


        40            into this deal.  I simply could not


        41            understand the logic of what had been done.


        42


        43       What was there about the matter that you could not


        44       understand, Mr Fuller?


        45       A.   I couldn't understand why we had been put in the


        46       position of being a debt collector.


        47
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         1       Q.   In this meeting, when Mr Stott explained or spoke on


         2       the topic, did he say anything about AWB having to pay


         3       Tigris a commission for anything that Tigris had done on


         4       behalf of AWB?


         5       A.   I don't recall that, no.  He might have, but I, as


         6       I say, found - that's what I took to be the rationale, and


         7       I just didn't understand the logic of that.


         8


         9       Q.   Was that the rationale that you had, or believed to be


        10       applicable, in 2004?


        11       A.   Sorry, have we jumped in time?


        12


        13       Q.   Well, if you go back to paragraph 104 of your


        14       statement --


        15       A.   Yes.


        16


        17       Q.   -- if you read paragraphs 104 and 105 together, you


        18       have the impression that the conversation that you


        19       attributed to Mr Stott occurred at or some time after an


        20       ELG meeting which occurred in the first half of 2004.  All


        21       I am trying to do is put a time frame on when it was that


        22       you say Mr Stott spoke on the topic?


        23       A.   It would have been around about that time - about the


        24       same time as Sarah Scales raised it, and it would have


        25       arisen as an issue, and I believe as the issue was given


        26       prominence it was sought to explain what this deal was all


        27       about.  So I believe it was - you know, roughly in the same


        28       time period.


        29


        30       Q.   At that time, Mr Stott, you say, to the best of your


        31       recollection, was speaking of Tigris having performed some


        32       service for AWB?


        33       A.   No - no.  I don't believe so.  I think Mr Stott


        34       explained it as recovering a debt at that point, and


        35       I couldn't understand why we had been put in the position


        36       of a debt collector.


        37


        38       Q.   So is your evidence that at that point there was no


        39       explanation in terms of Tigris being due any commission for


        40       any work that it had done on behalf of AWB?


        41       A.   I don't believe so, no, but I found this issue and the


        42       explanation confusing, so I may not have picked up on it,


        43       but I do not believe so.


        44


        45       Q.   By the time you came to sign the agreement, clearly,


        46       it spoke of Tigris being due a commission, and it spoke of


        47       Tigris having, in effect, performed some service for AWB?





            .7/3/06 (41)               4146     R J FULLER (Mr Agius)


                            Transcript produced by ComputerReporters


�















         1       A.   Yes.


         2


         3       Q.   Was that news to you?


         4       A.   Well, there were various updates from time to time.


         5       This was investigated, this Tigris deal, and it was put


         6       that Tigris had in fact performed services, real services,


         7       for AWB.


         8


         9       Q.   So the first time you heard about it, and during the


        10       early period, you heard about it as being simply a matter


        11       of debt collection by AWB?


        12       A.   Yes.


        13


        14       Q.   And you heard nothing about Tigris being due any


        15       commission?


        16       A.   I don't believe so, no.


        17


        18       Q.   Indeed, because it was in the context of debt


        19       collection, you had some concerns about it and you didn't


        20       think it was logical and you wondered why AWB had even


        21       bothered?


        22       A.   Yes.


        23


        24       Q.   And then by the time the agreement is presented to you


        25       for signature you are told that, indeed, Tigris had


        26       performed some duty or done something for AWB and was due a


        27       commission?


        28       A.   Yes.  Yes, that's right.


        29


        30       Q.   And the commission was in the same amount as the debt?


        31       A.   Yes.


        32


        33       Q.   So a $7m or $8m debt had become a $7m or $8m


        34       commission?


        35       A.   Yes.


        36


        37       Q.   Mr Fuller, why, then, did you sign the agreement?


        38


        39       THE COMMISSIONER:   You can't tell me anything about legal


        40       advice, by the way.


        41


        42       THE WITNESS:   I signed the agreement on the basis of a


        43       detailed and thorough investigation to find out what this


        44       deal was and how it would be characterised and whether it


        45       should be paid, and, I don't know, professional advice was


        46       sought to that effect.


        47
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         1       MR AGIUS:   Q.   So you believed that a detailed and


         2       thorough investigation had taken place; is that right?


         3       A.   Yes.


         4


         5       Q.   It is obviously not a thorough or detailed


         6       investigation that you had undertaken?


         7       A.   No.


         8


         9       Q.   So who told you that a detailed and thorough


        10       investigation had taken place?  Is that something you were


        11       told?


        12       A.   Well, it is a - I understood this to be - this to have


        13       been requested at an executive leadership meeting, that


        14       this be done.  I think that was the case.


        15


        16       Q.   So you understood that at an ELG meeting a detailed


        17       and thorough investigation had been called for?


        18       A.   Yes.  Yes.


        19


        20       Q.   And then you believed that such an investigation had


        21       taken place?


        22       A.   Yes, I did.


        23


        24       Q.   Yes, you did believe that?


        25       A.   I did believe that, yes.


        26


        27       Q.   And then you were given some advice --


        28


        29       THE COMMISSIONER:   Can I just interrupt you?  Mr Judd,


        30       I think we need to know, by reference to paragraphs 101 and


        31       following dealing with Tigris - do you have the statement?


        32


        33       MR JUDD:   I don't have it.  The statement I had I handed


        34       back.  Perhaps I could have it returned.


        35


        36       THE COMMISSIONER:   Tigris starts at paragraph 101.  You


        37       have previously claimed privilege in respect of any


        38       communication which could indicate to this inquiry what the


        39       legal advice was in relation to Tigris.


        40


        41       MR JUDD:   That's so.  He can refer to the fact that there


        42       was advice, but not what its content was.


        43


        44       THE COMMISSIONER:  Then you might take me through from


        45       paragraph 101 to wherever Tigris finishes and tell me what


        46       you say is the subject of your claim for privilege.


        47
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         1       MR JUDD:   Could I have a moment to look at that?


         2


         3       THE COMMISSIONER:   Yes.


         4


         5       MR JUDD:   I don't know whether my friend proposes to


         6       continue to go on this afternoon, I don't want to hold up


         7       unnecessarily the proceedings.


         8


         9       MR AGIUS:   I would prefer to have this issue resolved and


        10       bring Mr Fuller back the week after next, or thereabouts,


        11       when we will be recalling such persons as need to be


        12       recalled.


        13


        14       MR JUDD:   There doesn't seem to be any disclosure of


        15       advice there, sir.


        16


        17       MR ABBOTT:   Well, paragraph 114 proceeds on the basis of


        18       the paper presented, which incorporated legal advice.


        19


        20       THE COMMISSIONER:   And paragraph 108 addresses the same


        21       topic.  Paragraph 107 - is that all right, or not?


        22


        23       MR JUDD:   Paragraph 107 is fine.


        24


        25       THE COMMISSIONER:   What about 108?


        26


        27       MR JUDD:   It is raising an issue.


        28


        29       THE COMMISSIONER:   Paragraph 110, the first sentence.


        30


        31       MR JUDD:   Yes.  I'm not quite sure what that means.  The


        32       first sentence --


        33


        34       MR ABBOTT:   And for the benefit of Mr Judd, Commissioner,


        35       our erratum document refers to, in particular,


        36       paragraph 111 and paragraph 110.  Our erratum for


        37       paragraph 111 in his statement, which says "I now know but


        38       did not know at the time", is replaced with the words "I


        39       know that Andrew Lindberg had received a memo".  That's


        40       because of some documents which were received on Friday


        41       from AWB which was a collation of emails said to be


        42       referable to Mr Fuller's evidence.  We went through them


        43       and we found one email which in fact attached the document


        44       which is currently behind tab 111, which is already a


        45       redacted document.


        46


        47       MR JUDD:   I am going to have to look at those documents,
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         1       sir, with these errata.


         2


         3       MR AGIUS:   Could I then invite attention to some matters


         4       that I thought perhaps might catch the eye of those


         5       instructing my learned friend.  Paragraph 64D, on page 14.


         6


         7       MR JUDD:   We had identified that - the middle paragraph.


         8


         9       MR AGIUS:   The fifth-last line to the end, and as well


        10       paragraph 110.


        11


        12       MR JUDD:   That's the one we were looking at a moment ago.


        13       There is 114.


        14


        15       MR AGIUS:   Paragraph 124?


        16


        17       MR JUDD:   Yes.  We will take that up with the errata,


        18       thank you.


        19


        20       MR AGIUS:   I see the time, Mr Commissioner.  Is that a


        21       convenient time?


        22


        23       THE COMMISSIONER:   Yes.  Can you do that overnight?


        24


        25       MR JUDD:   We can certainly do it overnight, yes.  It is


        26       just that I am not prepared to do it now on the run, sir.


        27


        28       THE COMMISSIONER:   Then shall we proceed with Dr Fuller


        29       tomorrow morning, Mr Agius?


        30


        31       MR AGIUS:   We will proceed with --


        32


        33       THE COMMISSIONER:   Dr Fuller tomorrow morning?


        34


        35       MR AGIUS:   No.


        36


        37       THE COMMISSIONER:   How much longer will you be with him


        38       apart from this Tigris issue?


        39


        40       MR AGIUS:   Perhaps another half an hour.


        41


        42       THE COMMISSIONER:   I think it may be best to do that.  Is


        43       there any difficulty?


        44


        45       MR AGIUS:   There are difficulties doing that tomorrow.


        46


        47       THE COMMISSIONER:   Are there?
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         1


         2       MR AGIUS:   In particular, before we completed our


         3       examination of Dr Fuller, we would want to see the results


         4       that he is undertaking in his office for that bundle of


         5       documents, and we have spoken to Mr Abbott about that, and


         6       the method by which that might be undertaken and the


         7       documents forwarded to us, before we bring Dr Fuller back.


         8       The matters to which I want to take Dr Fuller are not of


         9       huge substance, and are already touched upon in his


        10       statement.  They are just matters of clarification which


        11       I would prefer to do when he came back, at which time we


        12       would have the bundle of documents and we could then


        13       complete his evidence.  It would be not before the week


        14       after next.


        15


        16       MR JUDD:   It is also reasonably plain, sir, that we would


        17       need to have another look at his notes, insofar as they are


        18       likely to be relied upon.  We would like to have that


        19       opportunity and we can use the occasion to do that.


        20


        21       THE COMMISSIONER:   Very well, then.  Dr Fuller, I will


        22       have to adjourn your further evidence to a later date,


        23       which will be fixed by arrangement with your legal


        24       advisers.


        25


        26       THE WITNESS:   Yes.


        27


        28       THE COMMISSIONER:   Is there anything else today?


        29


        30       MR AGIUS:   No.  There was the matter of the tender of the


        31       edited letters to Sir Anthony Mason.


        32


        33       THE COMMISSIONER:   Was there tendered today the submission


        34       received from the Western Australian grain authority?


        35


        36       MR AGIUS:   I believe I had tendered that.  I have tendered


        37       the letters to Sir Anthony Mason.  I think we have edited


        38       them and the edited copies are now marked.


        39


        40       MR ALLEN:   Sir, I don't know that SUB.0001.0001 was


        41       tendered.


        42


        43       MR AGIUS:   I believe it is already an exhibit.  I didn't


        44       retender it today.


        45


        46       THE COMMISSIONER:   It is exhibit 6 I am told.  What about


        47       the material that went to Sir Anthony?
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         1


         2       MR AGIUS:   That has been tendered, edited and marked as an


         3       exhibit in its edited form.  The edits are minor.


         4


         5       THE COMMISSIONER:   Very well.  We shall adjourn until 10am


         6       tomorrow.


         7


         8       <THE WITNESS WITHDREW


         9


        10       AT 5.17PM THE COMMISSION WAS ADJOURNED TO WEDNESDAY,


        11       8 MARCH 2006 AT 10AM


        12
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