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         1       THE COMMISSIONER:   I have received from the

         2       Attorney-General amended letters patent.  They will become

         3       exhibit 162.

         4

         5       EXHIBIT #162 AMENDED LETTERS PATENT

         6

         7       THE COMMISSIONER:  Would you please read the amended

         8       Letters Patent?

         9

        10       MR FISHER:

        11

        12            ELIZABETH THE SECOND, by the Grace of God

        13            Queen of Australia and Her other Realms and

        14            Territories, Head of the Commonwealth:

        15

        16            TO the Honourable Terence Rhoderic Hudson

        17            Cole, Officer of the Order of Australia,

        18            Reserve Force Decoration, Queen's Counsel

        19

        20            WHEREAS it is desired to amend the Letters

        21            Patent issued to you in relation to certain

        22            matters relating to decisions or actions of

        23            the Australian companies mentioned in the

        24            Final Report ("Manipulation of the

        25            Oil-for-Food Programme by the Iraqi

        26            Regime") of the Independent Inquiry

        27            Committee into the United Nations

        28            Oil-for-Food Programme:

        29

        30            BY these Letters Patent issued in Our name

        31            by Our Governor-General of the Commonwealth

        32            of Australia on the advice of the Federal

        33            Executive Council and pursuant to the

        34            Constitution of the Commonwealth of

        35            Australia, the Royal Commissions Act 1902

        36            and other enabling powers, We amend the

        37            Letters Patent, dated 10 November 2005,

        38            appointing you to be a Commissioner to

        39            inquire into those certain matters:

        40

        41            (a) by adding after paragraph (a) of the

        42            fourth paragraph of the Letters Patent the

        43            paragraph:

        44

        45            '(aa) whether any decision, action,

        46            conduct, payment or writing of:

        47            (i) BHP Limited (now BHP Billiton Limited),
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         1            BHP Billiton Petroleum Pty Limited or BHP

         2            Petroleum Limited; or

         3            (ii) Tigris Petroleum Corporation Pty

         4            Limited or Tigris Corporation Limited; or

         5            (iii) any person associated with one of the

         6            companies mentioned in subparagraph (i) or

         7            (ii);

         8            in relation to:

         9            (iv) the shipment of approximately 20,000

        10            tonnes of Australian wheat to the Grain

        11            Board of Iraq in December 1995-January 1996

        12            (the 1996 shipment); or

        13            (v) the procurement of any United Nations

        14            approval and permission to export under the

        15            Customs (Prohibited Exports) Regulations

        16            1958 in respect of the 1996 shipment; or

        17            (vi) any agreements or arrangements made in

        18            relation to payment for the 1996 shipment;

        19            or

        20            (vii) agreements by AWB Limited to sell

        21            1 million tonnes of Australian wheat to the

        22            Grain Board of Iraq in December 2002,

        23            including any renegotiations of those

        24            agreements (the 2002 contracts); or

        25            (viii) the procurement of any United

        26            Nations approval and permission to export

        27            under the Customs (Prohibited Exports)

        28            Regulations 1958 in respect of the 2002

        29            contracts;

        30

        31            might have constituted a breach of any law

        32            of the Commonwealth, a State or a

        33            Territory; and', and

        34

        35            (b) by omitting from paragraph (b) of the

        36            fourth paragraph of the Letters Patent the

        37            words:

        38            'if so, whether the question of criminal or

        39            other legal proceedings'.

        40

        41            and substituting the words:

        42

        43            'if the answer to either of paragraph (a)

        44            or (aa) is in the affirmative - whether the

        45            question of criminal or other legal

        46            proceedings'.

        47
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         1            WITNESS His Excellency Major General Philip

         2            Michael Jeffery, Companion of the Order of

         3            Australia, Commander of the Royal Victorian

         4            Order, Military Cross, Governor-General of

         5            the Commonwealth of Australia

         6

         7            Dated 6 February 2006

         8

         9            PM Jeffery

        10            Governor-General

        11

        12       THE COMMISSIONER:   Thank you.  I will adjourn while the

        13       media leave.

        14

        15       SHORT ADJOURNMENT

        16

        17       THE COMMISSIONER:   Does any party who has been granted

        18       authorisation to appear wish to make application to

        19       cross-examine Mr al-Absi?

        20

        21       MR JUDD:   We have spoken with Mr Agius this morning, sir,

        22       about that.  We don't make application that he attend for

        23       cross-examination.  We have requested some information

        24       concerning the provenance of the statement that was

        25       procured and we understand that Mr Agius is considering

        26       that matter.

        27

        28       THE COMMISSIONER:   Very well.  Then I will not have any

        29       further arrangements made for him to be brought to

        30       Australia.

        31

        32       <DOMINIC JOHN HOGAN, on former oath:         [10.10am]

        33

        34       <EXAMINATION BY MR AGIUS CONTINUING:

        35

        36       MR AGIUS:   Q.   Yesterday I asked you some questions

        37       concerning what I referred to as the draft of the letter to

        38       DFAT that you had prepared at the request of Mr Stott.  You

        39       said that you believed that you may have retyped that draft

        40       after it had been red-lined by Mr Stott; do you recall that

        41       area of your examination?

        42       A.   Yes, I do.

        43

        44       Q.   You will recall that your draft was dated 27 October

        45       2000, and that the letter that went to DFAT under the hand

        46       of Mr Stott was dated, I think, 30 October 2000.  Can you

        47       think back to that time and answer this question:  did you,
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         1       at about that time, have a number of discussions - I'm not

         2       suggesting that you did, I am just inquiring - with anybody

         3       from DFAT as to the form of your draft letter or the form

         4       of the final letter, or as to any of the matters that are

         5       raised in the letter?

         6       A.   I think we had some discussions with DFAT around that

         7       time.  May I just refer to my - I keep all my diary notes.

         8

         9       Q.   This was at the end of October 2000.

        10       A.   I have a diary note 30 October "DFAT Jill Courtney:

        11       can't see Legal/UN - Jordanian UN (Article 50 exemption)".

        12       I have got a note something to Tim and then "copy of letter

        13       to Min Saleh", which I think was that other letter.  That's

        14       my diary note AWB.0185.0329.  Maybe that letter was sent

        15       out on 30 October.

        16

        17       Q.   Let us turn up your diary note.  You said you have a

        18       note something to Tim, and then, "Copy of letter to

        19       Min Saleh, which I think was that other letter".  Which

        20       letter were you referring to when you said "letter to

        21       Minister Saleh"?

        22       A.   I think that was the letter that was drafted in

        23       response, maybe, to the 300,000 tonnes of Russian.

        24

        25       Q.   About the Russian contracts?

        26       A.   I think so.

        27

        28       Q.   You had been sent a draft of that letter by Mr Stott.

        29       A.   Yes.  I made some comments, I think, and sent it back

        30       to him.  That was on 19 or 18 October, so --

        31

        32       Q.   The email to you from Mr Stott about that is dated

        33       18 October 2000.

        34       A.   Mmm-hmm.

        35

        36       Q.   Your response was to make some changes and send it

        37       back to Mr Stott.  We have as exhibit 158 Mr Stott's letter

        38       to the minister - that's the Minister of Trade in Iraq -

        39       and that's dated 20 October 2000.  I was asking you about

        40       whether you had had any conversations with anybody at DFAT

        41       between 27 October and 30 October, being the dates of your

        42       draft and the date of the letter that Mr Stott sent to DFAT

        43       under his own name.  How do you relate the note that you

        44       referred to to those dates?

        45       A.   I would say it was incorrect in relation to the dates.

        46       Maybe the reference there "copy of the letter to Min Saleh"

        47       may mean that the letter we were sending to DFAT, that we
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         1       might send a copy to Minister Saleh.  Other than that,

         2       I would say that you would have to see AWB records or the

         3       files to find what actual letter went out, but it is a copy

         4       of a letter, so it is a letter we've sent to someone else.

         5       But at the time, that was - we sent one letter to

         6       Minister Saleh, which you have just said was earlier

         7       in October.  This one here seems a copy of a letter which

         8       we must have sent to someone else and then put a copy to

         9       Minister Saleh, so that would be on record on file

        10       somewhere.

        11

        12       Q.   We will search the records that we have for that.

        13

        14       MR AGIUS:   I will tender the diary note for 30 October,

        15       AWB.0185.0329.

        16

        17       EXHIBIT #163 DIARY NOTE OF MR HOGAN FOR 30/10/2000,

        18       BARCODED AWB.0185.0329

        19

        20       MR AGIUS:   Q.   Can I just take you through your note.

        21       A.   Mmm-hmm.

        22

        23       Q.   In the left-hand margin there is DFAT and then the

        24       name of Jill Courtney, which you spell without an "R"?

        25       A.   Mmm-hmm.

        26

        27       Q.   Underneath that, "can't see Legal/UN - Jordanian".

        28       Does that assist you to recollect anything?

        29       A.   I would assume it comes back to - that they are saying

        30       maybe that they can't see any legal issues in dealing with

        31       a Jordanian company, which I think is a response from DFAT

        32       at a later date.

        33

        34       Q.   The one response we have from DFAT is

        35       Ms Drake-Brockman's letter of 2 November.  Then you have in

        36       brackets (Article 50 exemption), and you have some

        37       notations above that "UN" and then an arrow pointing to

        38       "Tim".  Is it your recollection that you referred this to

        39       Mr Snowball in your New York office?

        40       A.   Possibly, because it wouldn't be Tim Goodacre, it

        41       would be possibly to Tim Snowball to maybe look at

        42       something on article 50 exemption.  I'm not - that would be

        43       part of, maybe, the UN resolutions.

        44

        45       Q.   Is the name Michael, which we see written at the top

        46       of the page in the middle, relevant at all to this note?

        47       A.   No.  No.
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         1

         2       Q.   If we keep reading down the note, after "Copy of

         3       letter to Min Saleh", you have another arrow against the

         4       word "Procedure" and a colon.  Does that relate to this

         5       matter or does it relate to the matter below it?

         6       A.   I can't recall what "Procedure" itself would mean

         7       there.

         8

         9       Q.   And the reference to Yemen & James Natipo, and what

        10       appears to be a phone number, does that relate to this

        11       matter?

        12       A.   No, that would be something to do with the Yemen

        13       market, which was one of my markets.

        14

        15       Q.   Then if we come down the page, there is a line across

        16       the page and the name above the line is "Bob Bowker".

        17       A.   Mmm-hmm.

        18

        19       Q.   Does that assist your recollection?

        20       A.   It doesn't.  It may have been - we also may have

        21       spoken to Bob Bowker later or we were to speak to

        22       Bob Bowker.  I can't recall if we did or did not speak to

        23       Bob Bowker at that date.

        24

        25       Q.   Then in the margin "Iraq" and four numbered entries,

        26       the last of which is "DFAT - Contact 5.  UN Procedures",

        27       and number 6 is "Payments".  Does any of that assist your

        28       recollection?

        29       A.   I don't know what contact number 5 is unless it means

        30       contract number 5.

        31

        32       THE COMMISSIONER:   No, it is the paragraph numbered 5.

        33       You have paragraphs 1, 2, 3, 4, 5, 6, 7.

        34       A.   "DFAT - Contact".  Okay.  "5. UN Procedures.

        35       6. Payments."  It doesn't - "payments" would relate to the

        36       delay in payments, which was the big issue.  "UN

        37       Procedures", I can't recollect what it was, because

        38       I understood the UN procedures at that stage about the

        39       approval processes, et cetera.

        40

        41       MR AGIUS:   Q.   Was there a complaint alive at that time

        42       about the time that the UN was taking to process documents

        43       and to clear payments from the escrow account?

        44       A.   Oh, definitely.  The complaint was continual, I think,

        45       for over - maybe the next 12 months we continually

        46       complained about the time delays.

        47
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         1       Q.   Might that be the reference to "UN Procedures"?

         2       A.   Yes, and how the BNP system may have worked and the

         3       actual UN approval system of the certification of the

         4       vessel and how long it took Cotechna to push it through to

         5       BNP, and then the payments to be made.

         6

         7       Q.   I think there is one more page of your notes that

         8       refers to 30 October.  Could we bring up page 0330.

         9       Towards the bottom of that page there is a line across, and

        10       the first entry after the line is "Mr Yousif", arrow,

        11       "IGB - not co-operating"?

        12       A.   When is that?  On 30 October.  "MV Ocean Berth#2.  2

        13       Berths available E-Mail".  It may have been in regards to

        14       us trying to push vessels on to berths and they weren't

        15       helping us out, you know, to get vessels discharged.

        16       That's what - we were trying to get probably - we had had

        17       notice maybe from an agent to say there was a berth

        18       available and we wanted to push the vessel up and put it

        19       on - or there are two berths available.  That would have

        20       been just basically us trying to get the IGB to take

        21       berth - to take vessels on quicker.

        22

        23       MR AGIUS:   I will tender that and add it to the last

        24       exhibit, Commissioner.

        25

        26       EXHIBIT #163 ADDITION OF PAGE OF NOTES BARCODED

        27       AWB.0185.0330

        28

        29       MR AGIUS:   Q.   Since yesterday we have covered this

        30       additional material in the notes, and you have had

        31       overnight to think about the situation.  Could I ask you

        32       this:  having seen the notes, are you able to say whether

        33       in fact, in any conversation that you had with DFAT between

        34       27 and 30 October, you said anything to a DFAT officer

        35       about inland trucking or the payment of the inland trucking

        36       fee, or whether or not it had been approved by the United

        37       Nations?

        38       A.   No.  That wouldn't have been mentioned.

        39

        40       Q.   You are fairly strong on that, Mr Hogan:  why do you

        41       say that?

        42       A.   Because I would have recalled if we mentioned it at

        43       that time, and I think even that Jill Courtney

        44       conversation, when I have just jotted it down, may have

        45       actually been a hook-up with myself and Charles to Jill

        46       Courtney - maybe not a single phone call.  But I would - I

        47       can't recall ever mentioning it, about this - the transport
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         1       fee approval to DFAT.  I mean, you saw my state of mind on

         2       the letter of the 27th, that was my state of mind that it

         3       was already UN approved.  I was just restating something

         4       back to DFAT.  So why would I be calling them and saying,

         5       "By the way, you know that that's all UN-approved"?

         6

         7       Q.   There are one or two matters about the contracts that

         8       were concluded at the end of 2000 that I wanted to follow

         9       up with you.  We saw yesterday your email which was

        10       confidential exhibit 56.  Could we bring up AWB.0144.0221.

        11       This is the email at 1.08 in the morning where you confirm

        12       the sale.  We know this to have become embodied in contract

        13       A0430 - the trucking cost built into the price of US$25,

        14       and this was when you were told that the 10 per cent would

        15       be added to the price.  I think we covered all of that with

        16       you yesterday?

        17       A.   Yes.

        18

        19       Q.   As we did cover your note that you would get the

        20       matter in writing.  In that connection yesterday you said

        21       that you had made some notes in your diary, a note to

        22       yourself to chase that matter up; do you recall that?

        23       A.   Correct.

        24

        25       Q.   I wonder if we could bring up from the diary

        26       AWB.0185.0516.  Could we bring up the page, please, 0527.

        27       That's a note from your diary, which is undated, but it

        28       comes from the book marked June 2001.  May we --

        29       A.   Part of - yes, sorry.

        30

        31       Q.   Is that one of the notes to which you were making

        32       reference?

        33       A.   Yes.  That's - it coincides with part of the May trip

        34       with Peter Jones and Mark Rowland.

        35

        36       Q.   We have an email from you of 4 May 2001.  Firstly, I

        37       will tender that page from the diary, AWB.0185.0527.

        38

        39       EXHIBIT #164 PAGE OF NOTES FROM DIARY,

        40       BARCODED AWB.0185.0527

        41

        42       MR AGIUS:   Q.   Could we bring up AWB.0129.0085.  This is

        43       an email from you to the IGB, directed to Mr Yousif, dated

        44       4 May 2001, at 4.40 --

        45       A.   Mmm-hmm.

        46

        47       Q.   -- where you list a number of things for decision, and
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         1       they are numbered 1 to 8.  What we see in your diary at

         2       page 0527 is a replication of some of this material that

         3       you set out in the numbered paragraphs 1 to 8 to Mr Yousif.

         4       A.   Correct.

         5

         6       Q.   The typed email finishes at point 8 "Future Business".

         7       If we go back to your note, page O185.0527, we have points

         8       9, 10, 11 and 12.  Point 9:

         9

        10            UN Payment Mechanism.

        11

        12       May we take it that that relates to the delays in getting

        13       payments from the UN?

        14       A.   Correct.

        15

        16       Q.   And I think the AWB was always looking to tighten up

        17       the procedures, to speed Cotechna up with the issue of its

        18       certificates?

        19       A.   Correct.

        20

        21       Q.   To speed up the time that it took the UN to act on

        22       those certificates; to speed up the time that it took the

        23       BNP to act on the UN approval and to release the money from

        24       the escrow account?

        25       A.   Correct.

        26

        27       Q.   So, broadly speaking, that was what you had in mind

        28       when you wrote down point 9?

        29       A.   Correct.

        30

        31       Q.   Point 10:

        32

        33            Communications - Telexes/Msgs.

        34

        35       Again, you were wanting to improve communications with the

        36       IGB?

        37       A.   Correct.  It was often linked between telexes and

        38       trying to contact them by phone.

        39

        40       Q.   Point 11:

        41

        42            USD0.50 fee at Umm Qasr.

        43

        44       Now, does that relate to an attempt to introduce a fee of

        45       50 cents per metric tonne as some form of port charge at

        46       Umm Qasr?

        47       A.   Correct.
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         1

         2       Q.   We will come to that later.  I think ultimately there

         3       was a communication received from the IGB about that, and

         4       there is an email which reflects that that 50 cent per

         5       tonne fee was included in the transport fee - the inland

         6       transport fee?

         7       A.   Correct.

         8

         9       Q.   So it was paid to Alia in the knowledge that it was

        10       going to be passed on to the Iraqis as a form of port

        11       charge?

        12       A.   Correct.

        13

        14       Q.   And then point 12, which is perhaps the point you had

        15       in mind yesterday:

        16

        17            Transport fee confirmed in writing:

        18            (10%) - from UN.

        19

        20       This is not a note that you had in fact received a written

        21       confirmation?

        22       A.   I hadn't received the confirmation, but the Grain

        23       Board of Iraq had told me back in November that the

        24       10 per cent was confirmed - was approved from the United

        25       Nations.

        26

        27       Q.   But this was a note to yourself to follow that up?

        28       A.   To chase that as one of the issues during our

        29       meetings.

        30

        31       Q.   Can we go on another diary entry, AWB.0185.0530.  That

        32       is three pages further on in that same book.  It commences

        33       with the heading "IGB/Minister:  Issues to Raise".  I won't

        34       go through all of them, but you will see that number 5 is

        35       "Tigris Petroleum", 6, "Rice + Pulses - How do we go about

        36       offering", and then 7, "Transport - UN confirmation on

        37       amount - 10%".  I can't read the next word.  Can you

        38       assist?

        39       A.   "Increase".

        40

        41       Q.   "10% increase".  This seems to be a rework of points

        42       that we read three pages earlier?

        43       A.   Correct, of issues again to raise with the minister or

        44       the IGB, depending on which meeting we were going into.

        45

        46       MR AGIUS:   I tender that page, AWB.0185.0530.

        47
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         1       EXHIBIT #165 PAGE OF NOTES FROM DIARY, BARCODED

         2       AWB.0185.0530

         3

         4       Q.   Can we return to this issue of the contract at the end

         5       of 2000.  Can we bring up, please, an email, AWB.0141.0481.

         6       There is a reference there at the beginning to the Russian

         7       contracts and to a request from Mr Stott that AWB would be

         8       able to satisfy the Russian contracts by reducing the

         9       trucking fee and supplying an alternate quality.  You set

        10       out then further issues that you wanted clarified before

        11       the offer could be proceeded with, the third of which was,

        12       "I assume that the price mentioned in your telex has a zero

        13       trucking fee as mentioned by Mr Stott in the fax dated

        14       20th October".  You were then pressing for a zero trucking

        15       fee on the basis that the agreed price of the wheat would

        16       be a true price that would come to AWB, as opposed to

        17       having a portion of it remitted to the IGB if it were a

        18       trucking fee?

        19       A.   Correct.  The trucking fee would not be remitted; it

        20       would be kept by the AWB, which would increase the actual

        21       FOB value of the wheat, making it comparable to market

        22       prices at that time.

        23

        24       Q.   Can I bring up one more document, and perhaps tender

        25       these two documents together then, AWB.0137.0035.  This

        26       appears to be a response from the Grain Board to you.  It

        27       refers to your letter dated 1 December and, relevantly,

        28       under the heading "Second", they pick up the suggestion

        29       that's made in the first paragraph, and then restate their

        30       position:

        31

        32            So please confirm to execute the said

        33            contracts for supply of ASW and to keep the

        34            trucking fees as L/Cs already established.

        35

        36       That was the reply that you received to the suggestion, was

        37       it not?

        38       A.   Yes, they would - they wanted to have the "trucking

        39       fee included" kept going.

        40

        41       MR AGIUS:   I will tender those two documents and ask that

        42       they be marked together, AWB.0141.0481 and AWB.0137.0035.

        43

        44       EXHIBIT #166 TWO DOCUMENTS, BEING EMAIL FROM DOMINIC HOGAN

        45       TO GRAIN BOARD OF IRAQ, TOGETHER WITH REPLY FROM GRAIN

        46       BOARD OF IRAQ TO DOMINIC HOGAN, BARCODED AWB.0141.0481

        47       AND AWB.0137.0035
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         1

         2       MR AGIUS:   Q.   Can we go to your email of 5 December,

         3       AWB.0141.0477.  This is an email from you back to the IGB

         4       concerning what I will call the Russian contracts?

         5       A.   Mmm-hmm.

         6

         7       Q.   You refer to the possibility of a zero trucking fee in

         8       the second paragraph.  At the bottom you say this:

         9

        10            For the above two reasons, it is difficult

        11            for AWB to conclude this contract with

        12            Russian companies at USD175.00 Free In

        13            Truck, Iraq.

        14            However, AWB does not wish to see this

        15            business go to another destination, and to

        16            facilitate this business may we suggest the

        17            following alternatives:

        18            1.  Reduction of the trucking fee and a

        19            fixed discharge rate...

        20            2.  An alternate port (i.e. Aqaba) for this

        21            contract.

        22

        23       So you were still looking to hold onto the business, but

        24       also looking to have the trucking fee reduced; is that

        25       right?

        26       A.   Correct.  We couldn't do it at the price that they

        27       were wanting us to do it at.

        28

        29       Q.   Could we bring up the response from the Grain Board,

        30       at AWB.0141.0479.  This is a reference to your email of

        31       5 December regarding the 300,000 tonnes of wheat, which

        32       records:

        33

        34            The reasons for non fulfilment of your

        35            commitment giving by your letter

        36            20/10/2000 are not justified.  Therefore

        37            the quantity will be diverted to other

        38            sources.

        39

        40       That was the response - in other words, telling you that

        41       Iraq would look elsewhere for that 300,000 tonnes of wheat?

        42       A.   They would cover it elsewhere if they could get it

        43       cheaper somewhere else.

        44

        45       MR AGIUS:   I tender those two documents, AWB.0141.0477 and

        46       AWB.0141.0479.

        47
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         1       EXHIBIT #167 TWO DOCUMENTS, BARCODED AWB.0141.0477 AND

         2       AWB.0141.0479

         3

         4       MR AGIUS:   Q.   Can we bring up, please, the next

         5       communication that we have, AWB.0141.0476.  You express a

         6       desire or a state that was extremely keen to assist Iraq

         7       with the problem.  Then you put another offer - US$175

         8       Free in Truck with a trucking fee of $14 per metric tonne.

         9       That was to be your selling price whether it be to the IGB

        10       or to the Russian traders; is that right?

        11       A.   Correct.  It probably would have been covered under

        12       the Russian traders also.

        13

        14       Q.   Because it says, "This is the AWB selling price to

        15       whichever party"?

        16       A.   Correct.

        17

        18       Q.   Did you get authority to put that offer from anybody?

        19       A.   Yes.  These offers would have been discussed between

        20       myself, Charles at the time, or, if Charles wasn't there,

        21       the acting general manager, and the pool in regards to

        22       possibly the quality and maybe price issues.

        23

        24       Q.   When you say it would have been discussed with Charles

        25       or, if he wasn't there, the acting general manager, would

        26       you have discussed the inclusion of the trucking fee of $14

        27       per metric tonne in this offer?

        28       A.   Correct, definitely, because the initial thing we were

        29       going back to the minister was to remove it under Charles's

        30       name in the letter.  I'm going out now - we're going out

        31       now saying, "Look, we can put it in, but we need to change

        32       the quality of the product", so going against a letter that

        33       went out to a minister under Charles' name.  We would have

        34       had discussions on this.

        35

        36       Q.   Then we have the Grain Board's response at

        37       AWB.0137.0038, drawing attention to the difference in

        38       specifications but thanking you for your offer to accept

        39       and execute the contracts; is that right?

        40       A.   They accepted the price, that all that was good, but

        41       then they changed, as they like to do, all the

        42       specifications.  I think we had a falling number at 250, we

        43       had protein at 9 per cent, gluten 24, I think we put it

        44       maybe at 20 on the gluten.  So they said, "Yes, we will

        45       confirm this, but we want to change the quality."

        46

        47       Q.   Could we bring up AWB.0141.0468.  You refer to the
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         1       IGB's telex.  You confirm your offer and again you state

         2       that the transport charge is US$14 per tonne via Umm Qasr

         3       to all governorates of Iraq.

         4       A.   Correct.

         5

         6       MR AGIUS:   I tender those three documents, AWB.0141.0476,

         7       together with AWB.0137.0038 and the two-page fax,

         8       AWB.0141.0468-0469.

         9

        10       EXHIBIT #168 THREE DOCUMENTS, COMPRISING BARCODES

        11       AWB.0141.0476; AWB.0137.0038, AND TWO-PAGE FAX BARCODED

        12       AWB.0141.0468-0469

        13

        14       MR AGIUS:   Q.   Just catching up with where we were

        15       yesterday, in relation to the million tonnes of wheat that

        16       you had sold, could we bring up, please, AWB.0071.0024.

        17       This relates to contract A0553.  You write to Mr Yousif

        18       Rahman confirming the sale of 500,000 tonnes of Australian

        19       wheat and you confirm that AWB will pay US$14 per metric

        20       tonne in equivalent agreed currency, the partial payment of

        21       the transport fee prior to the vessel arriving in Umm Qasr,

        22       the balance of US$31 will be paid as a final payment of

        23       transport fee within one week of receipt of the UN payment

        24       being received by the sellers.  The total transport fee

        25       payable is US$45 per metric tonne in equivalent agreed

        26       currency, and the contract is to be converted to the agreed

        27       currency on 5 February.

        28

        29            If we bring up AWB.0144.0088, this appears to be a

        30       similar response in respect of contract A0553 for the

        31       remaining 500,000 tonnes.

        32       A.   Correct.

        33

        34       Q.   You are confirming a similar term in relation to this

        35       contract?

        36       A.   Correct.

        37

        38       Q.   In relation to the payment --

        39       A.   Correct.  I think one 500,000 - there was $2

        40       difference between the two 500,000 tonnes --

        41

        42       MR AGIUS:   I tender those two documents, Mr Commissioner,

        43       AWB.0071.0024 and AWB.0144.0088.

        44

        45       EXHIBIT #169 LETTER FROM MR HOGAN TO MR YOUSIF RAHMAN

        46       CONFIRMING TWO SALES OF 500,000 TONNES OF WHEAT, BARCODED

        47       AWB.0071.0024 AND AWB.0144.0088
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         1

         2       MR AGIUS:   Q.   We had dealt with your Iraq trip report

         3       yesterday, which was confidential exhibit 57, and your

         4       reference to the trucking/service fee.  Can I bring you to

         5       a document from the Grain Board of Iraq of 7 February 2001.

         6       It is AWB.0143.0354.  Can you put this in context for us?

         7       It appears to be a communication from the Grain Board --

         8       A.   Mmm-hmm.

         9

        10       Q.   -- received on 8 February 2001, at 3.29am, indicating

        11       that $1 had been added to the inland charge and that it was

        12       now to be $26 rather than $25.  Did you become aware of

        13       that?

        14       A.   I think only when they would have sent this through.

        15       So adding $1 to the --

        16

        17       Q.   I will show you one other document in this connection.

        18       Could we bring up AWB.0144.0170.  This is a telex of

        19       13 February 2001 from the Grain Board to AWB, confirming

        20       matters and informing AWB in relation to Australian wheat

        21       contracts Phase 9, that according to the instruction issued

        22       on the date in February 2001, "one dollar has to be added

        23       to the price per metric tonne to cover extra inland charges

        24       to be 26/dollar instead of 25 dollar, and this instruction

        25       included all companies which we all contracted with on

        26       phase 9.  Please confirm."  So those two documents then

        27       from the IGB to the same effect?

        28       A.   Correct.

        29

        30       Q.   Were they acted upon and was the extra dollar

        31       incorporated into those contracts?

        32       A.   I don't have it in front of me, but I would say that

        33       we did add the extra dollar on.

        34

        35       MR AGIUS:   Could I tender those two documents then,

        36       Mr Commissioner, AWB.0143.0354 and AWB.0144.0170.

        37

        38       EXHIBIT #170 DOCUMENT FROM GRAIN BOARD OF IRAQ TO AWB,

        39       DATED 7/2/2001, BARCODED AWB.0143.0354 AND TELEX FROM THE

        40       GRAIN BOARD OF IRAQ TO AWB, DATED 13/2/2OO1,

        41       BARCODED AWB.0144.0170

        42

        43       MR AGIUS:   Q.   There seems to be no doubt, Mr Hogan, that

        44       it was the IGB that was fixing the amount of the inland

        45       trucking charge?

        46       A.   Correct.  They set the inland transport charges right

        47       from the start.
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         1

         2       Q.   Can we bring up, please, your communication with DFAT

         3       in relation to these two contracts, AWB.0069.0083.  This is

         4       a covering fax enclosing two copies of the signed Iraq

         5       contracts, two copies of the signed AWB contract in short

         6       form, and two copies of the UN notification to ship goods

         7       in relation to the two contracts for 500,000 tonnes that

         8       we've just covered in your evidence; is that right?

         9       A.   Correct.

        10

        11       MR AGIUS:   I tender that covering sheet.

        12

        13       EXHIBIT #171 FAX COVER SHEET FROM AWB LIMITED TO DFAT,

        14       BARCODED AWB.0069.0083

        15

        16       MR AGIUS:   We will locate the balance of that fax and add

        17       it to the tender in due course.

        18

        19       THE COMMISSIONER:   There seems to have been a correction

        20       the following day.

        21

        22       MR AGIUS:   Yes.

        23

        24       Q.   Can we bring up AWB.0069.0023.  This is self-evident,

        25       but it appears that you have corrected the document

        26       entitled "Request to ship goods to Iraq" to include the

        27       correct Deutsche Mark price, and included that under the

        28       cover of this fax?

        29       A.   Correct.  We may have made an error on the first one.

        30       It just seems like it is two pages, so it would have been

        31       just this with one request to ship goods to Iraq.

        32

        33       MR AGIUS:   I will tender that covering fax page,

        34       AWB.0069.0023.  Could we bring up page 0024, please.  I

        35       will include this with the tender.

        36       Q.   That's the corrected notification or request to ship

        37       goods to Iraq - is that right, Mr Hogan?

        38       A.   Yes, correct.  But I assume that the Deutsche Mark

        39       calculation is correct on this one.

        40

        41       MR AGIUS:   Mr Commissioner, I will tender the covering

        42       sheet as exhibit 172.

        43

        44       THE COMMISSIONER:   Yes.

        45

        46       MR AGIUS:   I believe there is a claim for commercial

        47       confidentiality in relation to some of the material on this
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         1       request.  Might that be marked as a confidential exhibit,

         2       and we will endeavour to provide a public version of the

         3       notification that was provided to DFAT.

         4

         5       THE COMMISSIONER:   Very well.

         6

         7       EXHIBIT #172 FAX COVER SHEET, BARCODED AWB.0069.0023

         8

         9       EXHIBIT #114C NOTIFICATION OR REQUEST TO SHIP GOODS TO

        10       IRAQ, BARCODED AWB.0069.0024

        11

        12       MR AGIUS:   Q.   Can we bring up, please, AWB.0129.0082.

        13       This is an email from yourself to Mr Yousif Rahman

        14       concerning the subject "Motor vessel Ikan Sepat".  The

        15       email speaks for itself.  Mr Hogan, what did you know about

        16       the shipment which related to the Ikan Sepat and the

        17       involvement of Tigris Petroleum at about March of 2001?

        18       A.   Around - this is in March 2001, it was raised as an

        19       issue to raise in meetings when Charles and I went in in

        20       October 2000.  I knew that this was this donation vessel

        21       from BHP that had the interest calculated on it over a

        22       certain period of time, and this was falling due around

        23       this time; that Charles was insistent that we resolve this

        24       issue.

        25

        26            You will note on my May trip an issue to discuss was

        27       Tigris Petroleum.  It was raised in October 2000; I think

        28       we raised it again in a trip in February 2001; we raised it

        29       again in May; we raised it several times.  I - on our

        30       issues sheets - our issues to discuss with the Grain Board

        31       of Iraq or the minister, we did not always get the

        32       opportunity to discuss every issue.  I treated the Tigris

        33       Petroleum one with probably a lower priority than

        34       dispatch/demurrage or other issues that I thought were more

        35       important to AWB.  I saw that Tigris Petroleum tried to

        36       collect their debt when the Australian Government was owed

        37       480 million and the Australian farmers were owed

        38       98 million, we were trying to collect a $8m debt for

        39       another company, but it was insisted that I raise this

        40       issue every time.  I think in February - the February

        41       meeting I think I have made a note in my diary there that

        42       says that the Grain Board of Iraq would raise this with the

        43       Ministry of Oil and the Central Bank of Iraq.  I think

        44       there was - I may have been introduced at this time to this

        45       Davidson guy, or put in touch with him, and we were going

        46       to hit them for a commission to try and collect this.

        47       That's at that stage - that's in March 2001.  It went on
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         1       for another, I don't know, 18 months after that.

         2

         3       Q.   Let me cover some of that with you in just a little

         4       more detail.  What had you been told by Mr Stott concerning

         5       the Tigris matter?

         6       A.   Well, initially it was that there was no - it was the

         7       BHP matter, not the Tigris matter.  I'm not sure when

         8       Tigris was introduced, because in my diary notes October

         9       2000, when I went in with Charles, my diary note lists it

        10       as BHP.  In February I think we might have changed it to

        11       BHP/Tigris.  I'm not sure when I actually changed over from

        12       BHP to Tigris.  We knew that it was a debt that they had

        13       paid AWB for the wheat.  They shipped it to Iraq for

        14       humanitarian purposes, but it was really to get their foot

        15       in for oil, but - you could draw that conclusion pretty

        16       simply.

        17

        18       Q.   Is this something that Mr Stott had told you?

        19       A.   No, its a conclusion you could probably make just by

        20       understanding why BHP were donating grain to Iraq or giving

        21       them a - it was not a donation, I suppose; it was just a

        22       deferred-payment system that was going to have to be

        23       collected when the sanctions were lifted or - sanctions

        24       were lifted, I think, was pretty much how it was supposed

        25       to be collected.

        26

        27       Q.   You said - I think your words were it was insisted

        28       that you raise this matter?

        29       A.   Correct.

        30

        31       Q.   Who was doing the insisting?

        32       A.   Charles Stott.

        33

        34       Q.   You said something about hitting them for a fee?

        35       A.   Hitting BHP - it would have been probably around

        36       this - probably Tigris.  I think the initial meetings was

        37       raising the issue of the debt for a start, and that's why

        38       I think in that February meeting I think I have scribbled

        39       down next to my note on Tigris or BHP - I have got "Raised

        40       it with the Grain Board or the minister" and they said

        41       "Yes, we will refer this".  Yes.  "Tigris Petroleum", and

        42       it has next to it "Central Bank, Ministry of Oil".  So they

        43       were going to refer we were mentioning on behalf of Tigris

        44       Petroleum, you know, what are they going to do about their

        45       debt, and they said, "Well, we will just refer that to the

        46       Central Bank, Ministry of Oil".  It has really got nothing

        47       to do with the Grain Board of Iraq.
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         1

         2       Q.   What's the date of that note, Mr Hogan?

         3       A.   It is part of my February trip.  You'll note that

         4       I don't always put dates at the top of my diary notes.  It

         5       is reference number AWB.0185.0450.

         6

         7       Q.   Is it possible to bring that up?  There we are.

         8       A.   That's the second part down here.

         9

        10       Q.   Under the heading "Other issues to table" --

        11       A.   Yes.

        12

        13       Q.   -- you have written "Tiger Petroleum"; is that right?

        14       A.   Yes, correct.

        15

        16       Q.   And then "- Central Bank/Ministry of Oil"?

        17       A.   Yes.

        18

        19       Q.   That was a note to you?

        20       A.   This is my notes from the discussion.  As I ticked

        21       them off I would tick off the issues, if we go through

        22       them.  Tigris Petroleum, we raised it, and I have put down

        23       Central Bank, Ministry of Oil, which to me means that the

        24       Grain Board of Iraq were going to raise it with the Central

        25       Bank and Ministry of Oil, because I don't think the Grain

        26       Board of Iraq - they believed it was probably more to do

        27       with the Ministry of Oil and the Central Bank.  And you

        28       will see our itinerary for Charles Stott and myself in

        29       October, one of the meetings we were to have was with the

        30       Ministry of Oil.  In our itinerary "Saturday, 14 October

        31       Sadallah Al Fathi, Ministry of Oil".

        32

        33       Q.   We have that as exhibit 155.  We need not bring that

        34       up.  It is page AWB.5004.0168, at page 0169.

        35       A.   Correct.

        36

        37       Q.   That entry in your itinerary for 14 October, which

        38       appears to be the only thing recorded, "Grain Board of

        39       Iraq - Ministry of Trade, Sadallah al Fathi, Ministry of

        40       Oil", was that the meeting at which you brought up the

        41       Tigris matter?

        42       A.   No, I don't think we met - I cannot recall being with

        43       the Ministry of Oil.  However, we met with someone, and I

        44       can't recall his name, from I think - I think he was from

        45       the Ministry of Oil.  He knew Charles well.  Charles

        46       actually gave him a couple of bottles of red wine, I think,

        47       and that was at - I think he may have joined us for lunch
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         1       with the Grain Board of Iraq.

         2

         3       Q.   I can't find any reference to this in your trip report

         4       for --

         5       A.   No.

         6

         7       Q.   -- October 2000.

         8       A.   No, it was a casual - he joined us for the lunch with

         9       the Grain Board of Iraq.

        10

        11       Q.   Was that when the Tigris matter was first raised?

        12       A.   I can't remember - it was just jotted down as a note

        13       that BHP was going to be raised, but I don't have any other

        14       notes regarding that in any of those - that trip.  And it

        15       is not in my trip report - or I can't recall seeing it in

        16       my trip report - so it may not have even been raised.

        17

        18       MR AGIUS:   I will tender that trip report, which is "Iraq

        19       trip report C Stott and D Hogan - October 14 2000".  It is

        20       AWB.0084.0037 through to 0045.

        21

        22       EXHIBIT #173 IRAQ TRIP REPORT OF C STOTT AND D HOGAN,

        23       DATED 4/10/2000, BARCODED AWB.0084.0037-0045

        24

        25       THE COMMISSIONER:   Q.   Mr Hogan, on the list on the

        26       screen there is item 4 which is not ticked.  It says

        27       "Payments to commercial attache - Jordan - no".  What's

        28       that about?

        29       A.   I think this refers to - "commercial attache", I think

        30       it was to do with something about them coming out or,

        31       sorry, a delegation from the Grain Board coming out to

        32       Australia, and we had a condition in our - this is on

        33       telex - it's earlier on; it was agreed way before.  I think

        34       we used to pay them something like US$200 per day for each

        35       delegation member.  So they have all their accommodation,

        36       all their travel, all that's covered, all their meals are

        37       covered, but they would get $200 per day spending money.

        38       However - and there is a note down the bottom as well,

        39       "Delegation cost - costs Baghdad - taxis".  You used to

        40       have to get a taxi from Baghdad to Amman, Jordan to catch

        41       the flights.  There may have been - I think those - when

        42       I was looking at that, it was how we covered the costs of

        43       the taxis and how we were going to arrange this trip for

        44       them to get out when we couldn't transfer funds, and even

        45       the tickets, the airline tickets, and how we were going to

        46       do that.

        47
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         1       THE COMMISSIONER:   Thank you.

         2

         3       MR AGIUS:   I should tender that note, Mr Commissioner,

         4       AWB.0185.0450.

         5

         6       EXHIBIT #174 PAGE OF DIARY NOTES, BARCODED AWB.0185.0450

         7

         8       MR AGIUS:   Q.   I just want to keep up with the

         9       chronology.  Mr Hogan, just to make matters complete, you

        10       received an electronic communication from the Grain Board

        11       of Iraq dated 28 March 2001.  Could we bring up

        12       AWB.0129.0083.  That asked you to specify a time to discuss

        13       all issues in Baghdad with your representative and a

        14       representative of Tigris Petroleum.

        15       A.    (Witness nods).

        16

        17       MR AGIUS:   I will tender that.

        18

        19       EXHIBIT #175 ELECTRONIC COMMUNICATION FROM GRAIN BOARD OF

        20       IRAQ DATED 28/3/2001, BARCODED AWB.0129.0083

        21

        22       THE WITNESS:   That email is just responding to my previous

        23       one.

        24

        25       THE COMMISSIONER:   Yes.

        26

        27       MR AGIUS:   Q.   Could we bring up AWB.0144.0514.  You

        28       wrote to Alia requesting the Deutsche Mark bank account,

        29       because the last contract had been specified in Deutsche

        30       Marks, and you indicated that port fees would not be paid

        31       by AWB?

        32       A.   Correct.

        33

        34       MR AGIUS:   I tender that document.

        35

        36       EXHIBIT #176 FAX FROM AWB LIMITED, BARCODED AWB.0144.0514.

        37

        38       MR AGIUS:   Q.   Then - I think this was the response -

        39       could we bring up AWB.0071.0026.  It is a response from

        40       Alia:

        41

        42            Thank you for your fax dated 4 April 2001.

        43            Kindly remit the amounts in (DM) to our

        44            (USD) account and we will provide you with

        45            all of our account other than USD in the

        46            near future.

        47            Regarding (0.50USD/MT) port fees kindly
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         1            inform the IGB (Iraqi Grain Board) that it

         2            will not be paid, because we are afraid

         3            that they might prohibit your vessels from

         4            entering the ports of Iraq, therefore, we

         5            urge you to settle this matter with them, &

         6            kindly inform us.

         7

         8       MR AGIUS:   I tender that communication.

         9

        10       EXHIBIT #177 COMMUNICATION FROM ALIA FOR TRANSPORTATION &

        11       GENERAL TRADE, DATED 4/4/2001, BARCODED AWB.0071.0026

        12

        13       MR AGIUS:   Q.   Perhaps we might add to it a return fax

        14       from Mr Nigel Edmonds-Wilson for you, sent during a time

        15       when you were evidently on holiday.  Could we bring up

        16       AWB.0090.0366.  This was a fax sent in your absence, but it

        17       appears on your instructions, your having spoken to Nigel

        18       Edmonds-Wilson; is that right?

        19       A.   Correct, yes.

        20

        21       EXHIBIT #178 FACSIMILE FROM AWB LIMITED TO MR AL-ABSI,

        22       DATED 24/4/2001, BARCODED AWB.0090.0366

        23

        24       MR AGIUS:   Q.   Can we bring up an email from Graham Owen

        25       to you and others on 26 April 2001 at AWB.5038.0155.

        26       Mr Owen addresses various issues concerning payment, and,

        27       in particular, further down the page, payment of the

        28       transport fee.  He addresses a note to you:

        29

        30            Dom, as I understand the ME [Middle East]

        31            desk is effecting payment of inland freight

        32            further payments may now be due for the

        33            above vessels.

        34

        35       Is that right?

        36       A.   Yes.  Correct.  At some stage it transferred from the

        37       chartering division, who did all the payments when the

        38       system was initially set up, and then chartering said, "We

        39       don't want to make these payments; you guys can manage all

        40       this", and the Middle East - our desk took it over and

        41       managed the payment systems from our side.

        42

        43       MR AGIUS:   I tender that email, Commissioner.

        44

        45       EXHIBIT #179 EMAIL FROM GRAHAM OWEN TO DOMINIC HOGAN AND

        46       OTHERS DATED 26/4/2001, BARCODED AWB.5038.0155

        47
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         1       MR JUDD:   There may be some areas of that that we would

         2       seek to have remain confidential, Commissioner, if I can

         3       take that up with Mr Agius and if, in the meantime --

         4

         5       THE COMMISSIONER:   Very well.  I shall mark it as a public

         6       exhibit 179, but I direct that it not be published until

         7       further notice, save for the portion read on to the

         8       transcript.

         9

        10       MR AGIUS:   Then AWB.0144.0499 - I tender this

        11       communication from Alia to apparently Mr Nigel

        12       Edmonds-Wilson identifying the correspondent bank in

        13       Germany.  It is a two-page document, barcoded AWB.0144.0499

        14       and 0500.

        15

        16       EXHIBIT #180 FAX FROM ALIA FOR TRANSPORTATION & GENERAL

        17       TRADE TO AWB, DATED 26/4/2001, BARCODED AWB.0144.0499-0500

        18

        19       MR AGIUS:   Q.   Can I bring you to your trip to Iraq

        20       in May 2001, which you deal with at paragraphs 123 and

        21       following in your statement.  In this connection, can we

        22       bring up a note that you refer to, barcoded AWB.0185.0529.

        23       About a third of the way down we see in heavy hand:

        24

        25            State Overland Company:

        26            Dr Mohammed El Mousary.

        27            DG --

        28

        29       Which I take to be Director-General?

        30       A.   Correct.

        31

        32       Q.   "Land Transport Company"?

        33       A.   Correct.

        34

        35       Q.   Did you meet that gentleman?

        36       A.   No, I don't think so.  I don't recall meeting that

        37       gentleman.

        38

        39       Q.   Were you given his name in that connection?

        40       A.   Correct.

        41

        42       Q.   That is, as the Director-General of the Land Transport

        43       Company?

        44       A.   Correct.

        45

        46       Q.   Being the Iraqi Land Transport Company?

        47       A.   Correct.
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         1

         2       Q.   And then you have drawn a diagram which perhaps you

         3       can explain.  It starts with a box "AWB", an arrow to

         4       "Alia", "(Take %)", then an arrow to "ISCWT".  That arrow

         5       is marked "Confirm RCT".  What does "RCT" mean?

         6       A.   Receipt.

         7

         8       Q.   "Confirm receipt".  The arrow goes to the ISCWT, which

         9       you have recorded as "Iraq State Company for Water T/port"?

        10       A.   Transport.

        11

        12       Q.   And then "Write Letter to" with an arrow going to the

        13       "SDC"?

        14       A.   SOC.

        15

        16       Q.   SOC, being the?

        17       A.   State Overland Company.

        18

        19       Q.   And then an arrow pointing from the State Overland

        20       Company to "T/port organised"; is that right?

        21       A.   Correct.

        22

        23       Q.   Could you talk us through that diagram?

        24       A.   Yes.  During this May visit we met with Alia before we

        25       went into Baghdad.  We met with the Grain Board in Baghdad,

        26       and I met with the minister in Baghdad.  We also flew from

        27       Baghdad to Basra and met with the Alia agent, some people

        28       from the Grain Board - and some people from the Grain

        29       Board.  They took us to Umm Qasr.  We had meetings at

        30       Umm Qasr with the port people and the Grain Board people,

        31       and we also met with Cotechna, the United Nations

        32       inspectors, and then came back.

        33

        34            During our meetings - and I can't - I have looked at

        35       this and I have found this through my diaries; I can't

        36       specifically recall how someone has explained to me the

        37       transport system.  I believe it may have occurred when we

        38       were down at Umm Qasr and I think that it may have been

        39       Varoojan, the Alia protective agent who also did work for

        40       us.  That's the only thing I can think of who maybe we have

        41       asked a question of how - because one of the issues at the

        42       time was the number of trucks and clearing of things, and

        43       someone here explained to us how the transport system

        44       works.  So basically someone has explained it.  AWB pay

        45       money to Alia Transport, they take a percentage or a

        46       Commission.  I have written across over there "No influence

        47       on trucks", which means Alia has no influence on the
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         1       trucks.  They confirm a receipt to the Iraqi State Company

         2       for Water Transport --

         3

         4       THE COMMISSIONER:   Q.   That's receipt of the money?

         5       A.   Yes, to say - and there is later correspondence, or

         6       there is correspondence always back to the AWB saying "The

         7       ISWT hasn't received funds".  So they confirmed that

         8       receipt.  I think we have also seen that they had a certain

         9       time period they had to confirm or transfer that money.

        10

        11            They then, the ISWT, write a letter - or I would

        12       assume they would telex or notify the State Overland

        13       Company.  And the State Overland company would say, "Money

        14       is in place, start the distribution plan and start moving

        15       the grain."  Or they would - they would organise the

        16       transports.

        17

        18            The ISWT would, from my understanding, give the

        19       permission for us to put the vessel on the berth.  I have

        20       written next to it "75% trade trucks", which - sorry, it is

        21       going back six years, but it - or five years.  It seems to

        22       me to think that 75 per cent of the trucks were owned by or

        23       controlled by the Grain Board of Iraq.  That's my

        24       understanding there.  So that - from that point there,

        25       we've pretty much found out how the actual transport

        26       system - the coordination of the transports works and

        27       operates.

        28

        29       MR AGIUS:   Q.   This would then have confirmed to you your

        30       earlier suspicions that the money that was being paid,

        31       albeit the 10 per cent or the US$25 transport trucking fee,

        32       was finding its way to the Iraqis.

        33       A.   I never had a doubt - well, the money was always going

        34       into Iraq, whether it was $12, $14 or $15.

        35

        36       Q.   But here we have a note with your evidence that Alia

        37       was simply taking a commission?

        38       A.   Correct - acting as the conduit for the mechanism to

        39       get the payments into Iraq because of frozen accounts,

        40       et cetera, as we raised right from the start.  So that

        41       confirms that system.  My issue was with the 10 per cent -

        42       the loading.  I always was of the belief that there was a

        43       true transport cost in Iraq.  You have to move grain

        44       somehow, and this is the mechanism of how this was working.

        45

        46       Q.   But now what was confirmed to you was that all of the

        47       money was going to the ISCWT?
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         1       A.   It was all going through, apart from taking the

         2       commission off the top there.

         3

         4       Q.   Did you ever have confirmed to you as to what

         5       proportion, if any, of the money was being retained and

         6       applied only to transport, and what proportion of the money

         7       was available for the Iraqis to spend on anything else?

         8       A.   No, but it was my, I think, interpretation that the

         9       10 per cent, after the - what they call this aftersales

        10       service fee was introduced, it seemed to be my thinking

        11       well, that service fee is being used - what we called the

        12       siphoning of the escrow account, was what they were using

        13       for this - you know, to build the silos, to build Umm Qasr,

        14       to do up the Grain Board office and paint some things, and

        15       using the money for those type of things.

        16

        17       Q.   What we have since learnt, and what was demonstrated

        18       in some documents from the Iraqis that were tendered during

        19       the course of Mr Long's evidence, is that by far the

        20       greater proportion of the money that was being received via

        21       the trucking fee was finding its way to the Ministry of

        22       Finance.  You never had any information to that effect?

        23       A.   No.  No, none whatsoever.

        24

        25       MR AGIUS:   I will tender this note, Mr Commissioner.

        26

        27       EXHIBIT #181 PAGE OF DIARY NOTES, BARCODED AWB.0185.0529

        28

        29       MR AGIUS:   Q.   You referred to "we" a number of times

        30       during the course of your evidence about this meeting, and

        31       when I look at your statement it records that in May 2001

        32       Peter Jones, General Manager of Chartering, and Mark

        33       Rowland, Sea Ocean Freight Trader Chartering, travelled

        34       with you to Baghdad.  Were either of those gentlemen

        35       present during the course of the discussion where you

        36       learnt the information that we see recorded in your note?

        37       A.   One of them definitely would have been with me.  There

        38       was no meeting that I attended alone during that whole

        39       trip.  We don't attend meetings alone.  We make that a

        40       matter of course, not to do that.  Peter Jones was ill - he

        41       came down to Umm Qasr, down to meetings at the port, but he

        42       did not attend just the casual dinner that evening with

        43       I think maybe a Grain Board guy and Varoojan, the

        44       protective agent.  Mark Rowland and I only attended that

        45       because Peter Jones was ill.  But that was the only time

        46       Peter didn't attend any meetings.  And that dinner was just

        47       a casual discussion dinner.  I wouldn't have even brought a
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         1       pen and paper to take notes or anything, I don't think, on

         2       that.

         3

         4       Q.   May we take it, then, that these notes were

         5       contemporaneous with the discussion to which they refer -

         6       you made them at the same time?

         7       A.   Can you explain that, sorry, that we all made --

         8

         9       Q.   Did you make the notes that we see on the page, 0529,

        10       at the time of the conversation to which the notes relate?

        11       A.   I believe I would have just diagrammed it as someone

        12       was talking.

        13

        14       Q.   So does it follow from your evidence - and correct me

        15       if I am wrong - that it is your belief that the three of

        16       you were together at the time of this conversation?

        17       A.   I believe the three of us would have been together

        18       when this was discussed.

        19

        20       Q.   Can you recall whether you discussed this part of what

        21       you were told together, after the meeting?

        22       A.   No, I don't recall discussing any of these notes

        23       following that.  I think - sorry, but I think it was

        24       knowledge that AWB to Alia to ISWT - the Iraqi state

        25       water - that was probably already known, that that system

        26       was in there.  This was the first time I think I had ever

        27       heard of the State Overland Company.

        28

        29       Q.   So what you are telling us is that really this

        30       information didn't come as news to you; it wasn't that

        31       newsworthy, given that it accorded with your own belief?

        32       A.   The system - probably the - we seemed, I think -

        33       I thought that Alia did have some influence on the trucks,

        34       or the ability - I think we did put some correspondence to

        35       them or met with them to get more trucks, and maybe we

        36       thought they had some ability to influence that, but, you

        37       know, it's - I always believed that Alia would use the

        38       infrastructure in place by the Grain Board of Iraq.  They

        39       would use their trucks and their rail systems, et cetera.

        40       They wouldn't bring in their own major fleet of transports

        41       to - when one was existing within Iraq.

        42

        43       Q.   For you, that was a matter of common sense, was it?

        44       A.   Yes.  Why - the Grain Board of Iraq had - they had

        45       been moving food from 19 - well, let's go from the

        46       oil-for-food deal, but they had been moving products since

        47       1996 through until 1999, and the same amount - 2.8 million
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         1       to 3 million tonnes per year - around, under the

         2       distribution plan through all governorates, et cetera, of

         3       Iraq.

         4

         5       Q.   Using their own trucks?

         6       A.   Using their own infrastructure.  They used rail and

         7       truck.  Then they change it and they put an inland

         8       transport fee, $12 per tonne, which I understood was to

         9       ease off inflation and problems internally with the

        10       company, and so that that cost would then be covered from

        11       the escrow account.  Why would a company then subcontract

        12       that out to an Alia transport?  They are not going to put a

        13       thousand Iraqi trucks in the shed and Alia bring in their

        14       own fleet and say, "All right, we will put the rail in" -

        15       you know - "the docks as well, we will put those up and use

        16       those".  Of course they were going to use the Grain Board

        17       of Iraq.  It just doesn't make any other common sense to do

        18       that.  They may have used some of their own trucks out of

        19       Aqaba and places like that, which weren't - they are in

        20       Jordan and Tartous, which is in Syria, or Lebanon, or

        21       whatever.  But in Umm Qasr that was all - the Grain Board

        22       had the trucks there.

        23

        24       MR AGIUS:   Is that a convenient time for a short break,

        25       Commissioner?

        26

        27       THE COMMISSIONER:   Yes.  I will just briefly adjourn.

        28

        29       SHORT ADJOURNMENT

        30

        31       MR AGIUS:   Q.   Mr Hogan, we come to what we have from you

        32       by way of communication following this trip to Iraq.  Could

        33       we bring up, please, AWB.0141.0420.  We have this email in

        34       many forms - that is, it has a life on various chains or

        35       trails of emails through AWB.  However, for present

        36       purposes, this form of it will suffice.  It is dated 10 May

        37       at 10.43pm.  It is directed to "Market Info".  What should

        38       we understand "Market Info" to be a reference to?

        39       A.   Market info would be just like my own created

        40       distribution list for relevant market information.  It

        41       would include - I would have to see the list, but it would

        42       include Tim Goodacre, Charles Stott, Sarah Scales, people

        43       from the pool, people from the marketing desks, probably

        44       trade finance guys, technical people.  So, yes, it was -

        45       I would need to see the exact list and who was on it, but

        46       it was probably maybe 25 people, maybe, on it.

        47
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         1       Q.   You say:

         2

         3            Pls note following outcome from discussions

         4            in Iraq.

         5

         6       And you say:

         7

         8            Brief and de-brief to follow:

         9

        10       By "brief and de-brief to follow", did you mean that the

        11       brief and debrief was the balance of this email, or were

        12       you referring to one or more separate documents?

        13       A.   A debrief - well, I can explain it - a debrief would

        14       be sometimes when we would come back from a market visit,

        15       or something like that, we would debrief the AWB.  So we

        16       might just put it on at a lunchtime or something, saying,

        17       "We are going to give you a debrief on the Iraqi market",

        18       and anyone within the company could come along and we would

        19       talk about what was happening in a certain market in

        20       general terms.  That would be a debrief.

        21

        22            The brief - maybe I was - because this is just an

        23       email version, which is - maybe my intention was to write

        24       up a proper, extensive brief on this - on the - and this

        25       was just an email note that was travelling.

        26

        27       Q.   As we read through this email, there is no reference

        28       to the payment chain that we saw in your handwritten note?

        29       A.   No.

        30

        31       Q.   If we go to the second page, there is some handwriting

        32       against the entry "Crane Hire:  Should not be paid by AWB -

        33       covered under in-land transport costs".  Can you recall

        34       what you had been told about crane hire and why it was that

        35       you wrote "covered under in-land transport costs"?

        36       A.   Yeah, one of the issues was, again, the Grain Board

        37       only had so many cranes that they could use to discharge

        38       the vessels with.  In some cases we needed - and if they

        39       were being used on another berth or something, using it for

        40       other product, we wanted our vessels speeded up, so we

        41       would privately hire - or Varoojan, the protective agent,

        42       would go out and hire cranes locally, I assume, from local

        43       Iraqis, whatever, in Iraq, get those brought to Umm Qasr,

        44       and we would just hire those to actually speed up our

        45       discharge.

        46

        47            We had been paying for that crane hire - and I think
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         1       it was probably an issue we raised with the minister,

         2       saying that, you know, "You people are trying to guarantee

         3       3,000 tonne a day discharge; you should be putting the

         4       cranes on" and they have agreed to say, "If you ever want

         5       cranes, just tell us and it will be included as part of the

         6       inland" - you know, "discharge and inland transport costs".

         7       So we actually had a win.

         8

         9       Q.   Further down you say "Meeting with Min".  We take that

        10       to be "minister", is it?

        11       A.   Correct.

        12

        13       Q.   That's the Minister for Trade?

        14       A.   Yes, Mohammed Mehdi Saleh.

        15

        16       Q.   I think the first four lines are explanatory:

        17

        18            Msgs to Aus Gov - wants AWB to Lobby.

        19            Wants more media is OZ promoting our trade

        20            and relationship

        21            Looking for more support from AWB.

        22            Was disappointed he had not seen our

        23            Chairman for some time.

        24

        25       All matters spoken by the minister; is that right?

        26       A.   Correct.

        27

        28       Q.   And then the next line:

        29

        30            Big issue is "after sales service".

        31

        32       Those last three words in quotes?

        33       A.   Mmm-hmm.

        34

        35       Q.   What had you been told about aftersales service?

        36       A.   Yes, that's aftersales service, and not "aftersales

        37       service fee."   The minister - and my diary note is here -

        38       advised us that everyone was providing aftersales service,

        39       equipment, cars, buses, et cetera.  He was looking to get

        40       industry-related assistance from the AWB.  His example was

        41       Vietnam rice, who were supplying product - they had a $25m

        42       contract and they provided the Iraqis - donated to the

        43       Iraqis, $1m worth of cars.  I think - and I remember it

        44       this time because Mark Rowland and Peter Jones said that

        45       I would never say this to him, but I told the minister that

        46       not always your best son gives you the biggest present, and

        47       we didn't want to give them any other assistance.  The pool
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         1       weren't happy with, you know, paying out all this

         2       additional cost to them, and I think what we ended up doing

         3       was factoring into our contracts 50 cents per tonne, when

         4       we did our costing of the contract, which we would allow

         5       for bunker equipment, grain testing equipment, a whole

         6       range of things that we could then cost into the contracts

         7       of sale and then donate to them as they required.

         8

         9       Q.   And then the next line:

        10

        11            Requested performance bond 10% for

        12            splitting inland t/port fees.

        13

        14       In what context should we read that line?

        15       A.   Context of arrogance.  We would split the transport

        16       fees because they raised them from $14 per tonne up to $45

        17       per tonne.  We would maybe have three vessels on berth at

        18       one time, so we would have paid, you know, $14 by the

        19       three, so that's about $2m, under $2m.  But we wouldn't pay

        20       them then a week until after we got paid from the United

        21       Nations, and the minister was complaining that that was an

        22       exposure to them, that they may never receive those funds,

        23       that we could, you know, as a company, go bust and they

        24       wouldn't receive the balance of funds.  So he wanted to

        25       demand that we actually establish a performance bond in

        26       their favour so that they could take that bond if we never

        27       paid.

        28

        29       Q.   And the 10 per cent, this performance bond of

        30       10 per cent, that was to be 10 per cent of what?

        31       A.   That would have been the contract price, I think -

        32       that would equate, or would be the same as the 10 per cent

        33       service fee, possibly.

        34

        35       Q.   So this was an additional 10 per cent that was to be

        36       lodged as a bond against the proper performance by the AWB

        37       of the agreement to pay the second half of transport fee?

        38       A.   Correct.  It was just a 10 per cent of - so let's say

        39       the contract value of a million tonnes at $200, it would

        40       have been $20m performance bond that we would have to issue

        41       in the favour of the Grain Board of Iraq, or probably,

        42       I would assume, issue in the favour of Alia Transport, and

        43       if we didn't pay them they would claim it.

        44

        45       Q.   Did you respond to that request?

        46       A.   Yes.  We told them no.

        47
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         1       Q.   The other matters requested by the minister I think we

         2       can take as read.  Which was the trade fair that's referred

         3       to in the last line?

         4       A.   Yes, on 1 November they hold an international trade

         5       fair in Baghdad.  A lot of companies represent, and being

         6       such a - as he said, we are number 7 out of 75 in trade

         7       with Iraq.  He always wanted us to represent at the

         8       international trade fair that they held in Baghdad.

         9

        10       THE COMMISSIONER:   Q.   Mr Hogan, you said that you built

        11       into the price about 50 cents to cover aftersales service

        12       aspects?

        13       A.   Yes.

        14

        15       Q.   Does that mean that that 50 cents was included in the

        16       price which came out of the escrow account; was then held

        17       by AWB and not returned to the growers, but held in an

        18       account at AWB to buy such things thereafter?

        19       A.   Yes - the way we would - there was several costs with

        20       a contract with the Grain Board of Iraq.  We would factor

        21       in $2 per metric tonne demurrage; we would factor - I think

        22       it was $2; we would factor in up to stages $5 or even up to

        23       $10 war risk; we would factor in shrink in the weight

        24       shortages, and I think that might have been 50 cents a

        25       tonne; and finance might have been $2 a tonne.  So we would

        26       have all these - these were the costs of doing it.  And

        27       then we factored in 50 cents a tonne equipment, which the

        28       Iraqis were always demanding that we would do.

        29

        30            So we would start with the bottom base price

        31       international grain price, and let's say international was

        32       $140, we would then add the individual costs on it, to

        33       say - it might have been $10, so our price would be $150.

        34       We would add on what we got as a premium for the grower,

        35       which we might say was $10, so we would say it was $160

        36       FOB.  Add sea freight, that's 20, so 180 C&F, and they

        37       would say it is $25 inland.  So our price that we would be

        38       offering would be $205 free on truck, with all our costs

        39       factored in.

        40

        41            Then what we would do, we would manage our demurrage,

        42       and if we factored in $2, and at the end of 12 months our

        43       demurrage was $1.50, that 50 cents that we factored in

        44       costs would go back to the Australian grower.  If we

        45       factored in 50 cents, or let's say equivalent of $2m worth

        46       of equipment, and we gave them $1m worth of equipment, the

        47       $1m would go back to the grower.  So wherever we factored
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         1       in a cost and we beat it, it would go back to the

         2       Australian grower.

         3

         4       Q.   I can understand that system in relation to them all,

         5       except the provision of equipment.  The other four that you

         6       mentioned are possibly true risk factors - finance,

         7       demurrage, shrinkage, and the like - but this one is just

         8       getting money out of the escrow account to provide

         9       equipment to the Iraqis which otherwise was impermissible.

        10       A.   Yes, it was - the problem - it was always a debate

        11       that - normally we would just donate that equipment anyway,

        12       like, you know, we donated bobcats previously and we

        13       donated some technical equipment, but now the demands for

        14       the equipment were becoming larger and larger and larger,

        15       so we took it to factor in as a cost of doing business with

        16       Iraq, and we see it as a true cost - the technical training

        17       and that, we factor in.  It was no different than other

        18       markets.  We factor in technical training costs and

        19       different things into a market depending upon the demand of

        20       that market.  We saw it as a cost of doing business with

        21       Iraq.

        22

        23       MR AGIUS:  Q.  Perhaps we should bring up the note of which

        24       you were speaking, Mr Hogan, AWB.0185.0532.  This is the

        25       note to which you were having reference when you gave the

        26       evidence about the explanation that had been given to you

        27       concerning aftersales service?

        28       A.   Correct.

        29

        30       THE COMMISSIONER:   I will mark that exhibit 182.

        31

        32       EXHIBIT #182 PAGE OF DIARY NOTES BARCODED AWB.0185.0532

        33

        34       MR AGIUS:   Q.   In relation to the 10 per cent performance

        35       bond, you have written:

        36

        37            10% Perf Bond - Amman - T/port fees ($14 +

        38            bal).

        39

        40       A.   Mmm-hmm.

        41

        42       Q.   That's linked to "Everyone provides one under all

        43       ministries"?

        44       A.   Mmm-hmm.

        45

        46       Q.   Were you being told that other companies trading with

        47       Iraq were providing a 10 per cent performance bond?
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         1       A.   Correct.  Or the minister was - the minister was

         2       telling us that - that anyone who has the split payment

         3       system would have to establish this performance bond; there

         4       was no exceptions.

         5

         6       Q.   You have told us a lot of background to the points

         7       that we see under this heading in your email, "Meeting with

         8       Minister".  For example, you have filled out considerably

         9       your entry "Big issue is aftersales service".  Did you give

        10       a similar briefing or a similar explanation to personnel

        11       within AWB when you returned from this trip?

        12       A.   I can't recall if I did.  It would be on the files if

        13       I did a more extensive trip report on this.  I think you

        14       will see - we must have had discussions on it because

        15       I think the next contracts we start factoring in 50 cents

        16       for aftersales service.  And that's in regards to the "big

        17       issue is aftersales service", Mr Agius?

        18

        19       Q.   Yes.

        20       A.   No, we would have had - because we factored in a cost

        21       of sale.

        22

        23       Q.   So you are saying, what, you couldn't have done that

        24       yourself - just made a decision to factor in 50 cents for

        25       aftersales service?

        26       A.   No, I would have approached the pool, because this

        27       would have been pool money, saying that the Iraqis want us

        28       to donate more equipment.  I think at the time they were

        29       wanting bunker equipment and something for the lab at

        30       Umm Qasr, and the pool were - you know, didn't want to use

        31       growers' money saying we are donating all this equipment to

        32       Iraq, so we agreed on that it would be factored into how we

        33       did the business.

        34

        35       Q.   Can you recall giving any expanded explanation orally

        36       to anybody within AWB?

        37       A.   I remember the discussions about the aftersales

        38       service and the equipment - that was an ongoing issue with

        39       AWB - like myself, the desk and the pool, from Sarah Scales

        40       or David Johnson, in regards to providing all this

        41       assistance to it.

        42

        43       MR AGIUS:   I will tender that two-page email,

        44       AWB.0141.0420 and 0421.

        45

        46       EXHIBIT #183 TWO-PAGE EMAIL, BARCODED AWB.0141.0420-0421

        47
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         1       MR AGIUS:   Q.   Could we return to page 0421.  It is

         2       AWB.0141.0420 at 0421.  There is some handwriting in the

         3       right-hand margin.

         4       A.   Mmm-hmm.

         5

         6       Q.   Are you able to identify that?

         7       A.   I don't think it looks like mine.  It is too neat and

         8       there is no asterisks and stuff and all of my scribbles

         9       next to it.  I don't know.  Because - can we just move that

        10       down again?  The crane hire - it may have been Nigel's,

        11       because we would have had probably cranes, when we hired

        12       some cranes on, or something like that, and they are

        13       saying, you know, "When is this going to start".  You know,

        14       we have got cranes maybe ordered on some vessels now, does

        15       it go against the Belnor, the Kamba and the Pretty Lady?

        16       Who is going to pay for those cranes would be the reference

        17       for it.

        18

        19       MR AGIUS:   Mr Commissioner, that email appears as well as

        20       part of a chain of emails which can be found between

        21       AWB.5065.0238 through to 0240, and I will tender those

        22       three pages as well.  They indicate that Mr Jones then

        23       forwarded Mr Hogan's email to a number of other persons.

        24       Might that be marked as a public exhibit?

        25

        26       THE COMMISSIONER:   Yes.

        27

        28       EXHIBIT #184 CHAIN OF EMAILS BARCODED AWB.5065.0238-0240

        29

        30       MR AGIUS:   Q.   When you returned, did you tell anybody of

        31       the discussion that you had had in Iraq which was reflected

        32       in your diary note depicting the flow of money from the AWB

        33       to Alia, Alia taking a commission, not having a say in

        34       relation to the trucks and passing the money on to the

        35       ISCWT?

        36       A.   No, I don't recall having a discussion with anyone

        37       regarding that.

        38

        39       Q.   Could we bring up AWB.0141.0395?  This is a telex from

        40       the Grain Board of Iraq to AWB referring to various ships,

        41       and it reads:

        42

        43            Please contact Alia Transport Co to

        44            transfer total amount of inland transport

        45            charges of cargoes of vessels mentioned in

        46            AM e-mail to Iraqi State Co For Water

        47            Transport in order to commence discharging.
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         1

         2       That telex would have been, would it not, entirely

         3       consistent with and reflective of what you had been told --

         4       A.   Correct.

         5

         6       Q.   -- in the course of your meeting in Iraq?

         7       A.   Yes, correct.

         8

         9       MR AGIUS:   I tender that document, Mr Commissioner -

        10       AWB.0141.0395.

        11

        12       EXHIBIT #185 TELEX BARCODED AWB.0141.0395 FROM THE GRAIN

        13       BOARD OF IRAQ TO AWB LIMITED, DATED 27/5/2001

        14

        15       MR AGIUS:   Q.   That is dated 27 May 2001.  We have a

        16       response from Alia to you.  Could we bring up

        17       AWB.0001.0211.  In the course of that Alia inform you:

        18

        19            We would like to inform you that we have

        20            informed them that we have received your

        21            remittance without any problems.  Their

        22            inquiry is about the following vessels

        23            which amounts you are urged to remit...

        24

        25       And then there is a list of vessels.

        26

        27       MR AGIUS:   I tender that document, Commissioner.

        28

        29       MR JUDD:   Before my friend continues, sir, we would like

        30       to raise some confidentiality issues in relation to that

        31       particular document, if we may.

        32

        33       THE COMMISSIONER:   Exhibit 186?

        34

        35       MR JUDD:   Yes.

        36

        37       MR AGIUS:   Is that because of the names of the ships?

        38

        39       MR JUDD:   Yes.

        40

        41       MR AGIUS:   If we had those names removed, would that

        42       satisfy the claim?

        43

        44       MR JUDD:   That would.

        45

        46       MR AGIUS:   Might there be just a non-publication order

        47       until we can effect that editing?
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         1

         2       THE COMMISSIONER:   Yes.  I shall mark AWB.0001.0211 as

         3       exhibit 186.  I make a non-publication order in relation to

         4       the names of the vessels.

         5

         6       EXHIBIT #186 EMAIL FROM ALIA TO MR HOGAN,

         7       BARCODED AWB.0001.0211

         8

         9       MR AGIUS:   Q.   There is a handwritten note which repeats

        10       the names of the vessels, Mr Hogan?

        11       A.   Mmm-hmm.

        12

        13       Q.   It is divided as to first and second payments.  Do you

        14       recognise that handwriting?

        15       A.   I think it may be Nigel Edmonds-Wilson, but only

        16       because I would have passed this across to him at that

        17       stage.

        18

        19       Q.   And it relates those vessels to a particular contract,

        20       A0430?

        21       A.   Correct.

        22

        23       Q.   There is another email from the Grain Board of Iraq to

        24       the AWB, to Mr Lister and copied to yourself, barcoded

        25       AWB.0144.0445.  This is the Grain Board of Iraq chasing

        26       inland transport charges in respect of a number of vessels?

        27       A.   Mmm-hmm.

        28

        29       Q.   And it has handwritten annotations in relation to

        30       various vessels; is that right?

        31       A.   Correct.

        32

        33       EXHIBIT #187 EMAIL FROM THE GRAIN BOARD OF IRAQ TO THE AWB,

        34       TO MR LISTER AND MR HOGAN, BARCODED AWB.0144.0445

        35

        36       THE COMMISSIONER:   I make a non-publication order in

        37       relation to the names of the vessels.

        38

        39       MR AGIUS:   There are a series of documents,

        40       Mr Commissioner, which I will announce for the purpose of

        41       the record and tender, and then bring one of them up as an

        42       example.  They are AWB.0144.0420, 0422, 0424, 0426, 0449,

        43       0450, 0452.  If we could bring up page AWB.0144.0420 --

        44

        45       THE COMMISSIONER:   I shall mark all of those documents

        46       exhibit 188 and make a non-publication order in relation to

        47       the names of the vessels.
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         1

         2       EXHIBIT #188 DOCUMENTS BARCODED AWB.0144.0420, 0422, 0424,

         3       0426, 0449, 0450 AND 0452

         4

         5       MR AGIUS:   These are all in the same form, Commissioner,

         6       and I won't take up time bringing each of them up, but we

         7       see the first of them, from Alia:

         8

         9            Kindly pay --

        10

        11       An amount in US dollars of something over $2m --

        12

        13            for the Inland Transportation charges for

        14            [a named vessel] carrying [a recorded

        15            tonnage] according to the authorisation

        16            from the Iraqi co for water transport -

        17            Baghdad --

        18

        19       And then there is a reference to an authorisation number

        20       and a date --

        21

        22            to our Bank account.

        23

        24       And then it lists a recorded bank account of Alia.

        25

        26       Q.   Mr Hogan, can I bring you now to a fax to Mr Yousif

        27       Abdul Rahman, at AWB.0143.0317.  It is from you to him on

        28       7 June 2001, confirming the sale of a million tonnes of

        29       wheat on 6 June - the fax being dated 7 June - and

        30       referable to each of two 5 00,000 tonne contracts, A0784

        31       and A0785.

        32       A.   Mmm-hmm.

        33

        34       Q.   That's a fax that you had prepared and forwarded to

        35       the IGB?

        36       A.   Correct.

        37

        38       Q.   It records, in relation to each contract, an amount on

        39       account of inland transport.  For the first contract,

        40       A0784, it records US$46.70 per metric tonne; Euros 55.17;

        41       100 per cent payable before vessel discharge.

        42       A.   Correct.

        43

        44       Q.   And in relation to the second contract, US$46.90 per

        45       metric tonne, equals Euros 55.40, again 100 per cent

        46       payable before vessel discharge.  That would seem to

        47       indicate a difference in contractual arrangements.  Whereas



            .7/2/06 (22)               2122     D J HOGAN (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       once upon a time you were able to remit a portion of the

         2       fee before discharge and the balance within seven days of

         3       receipt of the balance from the escrow account, now you are

         4       being required to pay 100 per cent in advance of discharge?

         5       A.   Correct.  That was the offset for the 10 per cent

         6       performance bond that they insisted that all suppliers pay.

         7       We didn't want to issue a performance bond in their favour

         8       whatsoever, so we just reverted back to we will pay

         9       100 per cent prior to vessel discharge.

        10

        11       Q.   So what you were paying on account of inland transport

        12       here was made up as a figure for inland transport plus

        13       10 per cent of the value of the contract.

        14       A.   Correct.  Correct.

        15

        16       Q.   But you were now paying it in advance, so as to avoid

        17       having to pay an additional 10 per cent as a performance

        18       bond?

        19       A.   No, we wouldn't have had to pay an additional

        20       10 per cent as a performance bond; we would have had to

        21       raise and hold it as a performance guarantee.  It would

        22       never have been drawn upon if we made our contractual

        23       commitments.

        24

        25       THE COMMISSIONER:   Q.   A bank guarantee?

        26       A.   Correct.

        27

        28       MR AGIUS:   I tender those three pages, AWB.0143.0317

        29       through to 0319.

        30

        31       THE COMMISSIONER:   Are they confidential, Mr Judd?

        32

        33       MR JUDD:   In parts, sir.  If a non-publication order could

        34       be made in the short term and we will address the

        35       confidential parts of it.

        36

        37       EXHIBIT #189 FAX FROM MR HOGAN TO MR YOUSIF ABDUL RAHMAN,

        38       DATED 7/6/2001, BARCODED AWB.0143.0317-0319

        39

        40       THE COMMISSIONER:   I direct that it not be published at

        41       this stage, save for those portions which may have been

        42       read on to the public record.

        43

        44       MR AGIUS:   Q.   If we come to your email of 7 June, again

        45       to "Market info", AWB.5042.0238, you record in

        46       paragraph number 4 that the inland transport fee of

        47       US$46.90 includes a 50 US cent port fee.
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         1       A.   (Witness nods).

         2

         3       Q.   Is this something that had been the subject of

         4       discussion between you and a representative of the IGB?

         5       A.   Yes.  The 50 cent port fee - they had been trying to

         6       make us pay that as a separate issue going back into

         7       maybe February or March or something; they tried to

         8       introduce it then.  This one here they have just said that

         9       it is now included in - so we don't pay - we weren't paying

        10       the 50 cent port fee anyway, I don't think, but they

        11       included it in the free in truck price.  I would have to

        12       actually see what they made the inland transport price.

        13       Whether it went from 25 to 25.50 I'm not sure.

        14

        15       MR AGIUS:   I will tender that, Mr Commissioner.  Might

        16       that be a confidential exhibit, save for the portion that I

        17       have read on to the record?

        18

        19       THE COMMISSIONER:   Yes.

        20

        21       EXHIBIT #115C EMAIL FROM MR HOGAN DATED 7/6/2001,

        22       BARCODED AWB.5042.0238

        23

        24       THE COMMISSIONER:   That is confidential, save for the

        25       portion read on to the public record.

        26

        27       MR AGIUS:   Could we bring up AWB.0144.0397.  This is

        28       another communication from the Grain Board of Iraq chasing

        29       the transfer of the total amount of additional inland

        30       transportation charges and services.  This email was

        31       directed to Mr Hogan.  I tender that document.

        32

        33       EXHIBIT #190 COMMUNICATION FROM GRAIN BOARD OF IRAQ TO

        34       MR HOGAN, BARCODED AWB.0144.0397

        35

        36       THE COMMISSIONER:   I will direct that there be a

        37       non-publication order in relation to the vessels named.

        38

        39       MR AGIUS:   Q.   Can we bring up, please, AWB.0084.0058.

        40       I think this relates to what you have set out in paragraphs

        41       136 and following in your statement.  You have directed

        42       this email to "market info" as well as to the other named

        43       persons, including Mr Aucher, Mr Owen, Mr Cracknell,

        44       Mr Werner and Mr McMullen.  This trip report relates to

        45       your trip to Iraq in June of 2001.

        46       A.   Correct.

        47
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         1       Q.   Could we go to 0059.  There is a deletion on this

         2       document.  Are you able, by reference to the document, to

         3       tell us what it is that has been deleted under the black

         4       line, Mr Hogan?

         5       A.   No, I would - I thought that was deleted by the

         6       Commission when they provided it to me.  I can't tell you

         7       what's - there should be another copy of this without a

         8       deletion.  It is an email that I have sent, so it should be

         9       on the AWB system.

        10

        11       Q.   It is recorded as follows:

        12

        13            Minister advised nothing could be done with

        14            regards to the change in the payment

        15            mechanism of the UN Oil For Food.  His

        16            compensation was to add onto price of new

        17            contract - which is what Grain Board state

        18            they have done.  They were of the view that

        19            market was unchanged from Feb 2nd sale, and

        20            additional USD3.00 paid was for these

        21            costs.

        22

        23       That doesn't assist you to indicate what it was that $3 a

        24       tonne related to?

        25       A.   It relates to the delay in the payments.  This

        26       conversation was to add on to the new contract - and we

        27       were adding that in anyway.  So I think it still relates to

        28       that we were saying it is still costing us 2 or 3.  We

        29       went - part of the negotiation or something that they

        30       wanted to keep it maybe at the same price, and we were

        31       saying we've got all these other costs, finance costs and

        32       everything is happening, it is costing us, you know, $3 a

        33       tonne, and he was saying it was already added on to that

        34       last contract, or something.  So it was just a negotiation

        35       point.

        36

        37       Q.   I think we pick that up over the page, at 0060:

        38

        39            The previous contracts have USD3.00

        40            factored into finance cost - which is

        41            primarily payment delay.

        42

        43       And the next paragraph:

        44

        45            New $1m contract has $3.5 factored in for

        46            finance cost.

        47
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         1       A.   Yes.

         2

         3       Q.   That seems to make plain that the reference to $3 was

         4       relating to the cost of finance?

         5       A.   Yes, and it had something to do with change in the

         6       terms in regards to LC costs as well.  So they wanted -

         7       something about the confirmation fees, or something, of the

         8       LCs, et cetera, added the new charge, so we were arguing

         9       that point, I think.

        10

        11       Q.   Then, if we go to 0061, at the bottom of the page:

        12

        13            Performance bond.

        14            Minister is under pressure over our split

        15            payments for Inland transport.  Working on

        16            way, whereby we would pay one vessel in

        17            full and roll these funds.  This will keep

        18            a security balance and no performance bond

        19            will be required.

        20            New contract is 100% payment for inland

        21            transport before discharge.

        22            The USD0.50 fee (which Umm Qasr Port tried

        23            to apply earlier this year) is now built

        24            into inland transport fee.

        25

        26       And:

        27

        28            IGB have confirmed that the crane hire is

        29            included in the inland transport fee and

        30            any request for cranes to be put through

        31            them.

        32

        33       So that is a reference to what you had been told about

        34       those matters?

        35       A.   Mmm-hmm.

        36

        37       MR AGIUS:   Mr Commissioner, I tender that document,

        38       AWB.0084.0058 through to 0062.  Can I indicate that the

        39       document in the form in which we have it from AWB has the

        40       black marking or editing on 0059.  We are not able to

        41       locate a clean copy of that document.

        42

        43       MR JUDD:   We will make inquiries, sir.  Could I ask that

        44       that document be marked as a confidential exhibit but for

        45       those portions read into the transcript by my friend?  It

        46       incorporates market intelligence and other information.

        47
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         1       THE COMMISSIONER:   Yes.  Very well.

         2

         3       EXHIBIT #116C DOCUMENT BARCODED AWB.0084.0058-0062

         4

         5       THE COMMISSIONER:   It will be confidential save for the

         6       portions read on to the public record.  You can let us know

         7       what the deletion is, Mr Judd.

         8

         9       MR JUDD:   Yes.  I suspect it is a heading that someone has

        10       marked in a texta, or something.

        11

        12       THE COMMISSIONER:   Yes.

        13

        14       MR AGIUS:   Q.   Could we bring up, please, AWB.5045.0087.

        15       Who was Doug Alvares, Mr Hogan?

        16       A.   He was from treasury.

        17

        18       Q.   And he was the person with the responsibility to put

        19       hedging in place; is that right?

        20       A.   Correct.  One of the - Doug did most of the hedging

        21       for the Iraqi contracts when we converted it from US

        22       dollars to Deutsche Mark or US dollars to Euro.

        23

        24       Q.   He says at the bottom of the page:

        25

        26            As per our discussion Inland Transport

        27            charges will be paid in Euro/Sw Francs 20

        28            days after BOL.  Hence Treasury Div will do

        29            a Currency Swap when payment is required

        30            i.e. Buy Euro/Swiss Francs to be paid in 2

        31            days time (to pay the Inland Transport Co.)

        32

        33       That seems to be a recognition that this money was going to

        34       the Inland Transport Company of Iraq.  Had you made any

        35       secret of that fact in AWB?

        36       A.   That the money was going into Iraq?

        37

        38       Q.   Was finding its way to the Iraqis?

        39       A.   I don't think there was any secret of the fact that

        40       the money was going into Iraq with the correspondence from

        41       ISWT and from Alia and the Grain Board.  Right from the

        42       start it was the Grain Board who was setting the fee.  But

        43       I think here from Doug, Doug Alvares' email, he is just

        44       referring to the Inland Transport Company.  He wouldn't

        45       have been close to - he is just doing a hedge, a currency

        46       hedge.  He is a trader.

        47
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         1       MR AGIUS:   I tender those two pages and ask that they be

         2       marked as a confidential exhibit subject to the portions

         3       that I have read, being AWB.5045.0087 and 0088.

         4

         5       THE COMMISSIONER:   That will be confidential exhibit 117

         6       subject to the portion read on to the public record.

         7

         8       EXHIBIT #117C TWO PAGES BARCODED AWB.5045.0087-0088

         9

        10       MR AGIUS:   Q.   Can we bring up, please, AWB.0144.0365.

        11       This is an email from Alia to Mr Nigel - who we take to be

        12       Mr Nigel Edmonds-Wilson --

        13       A.   Correct.

        14

        15       Q.   -- which refers to a particular vessel, which I won't

        16       name, in the following terms:

        17

        18            Kindly note that we have received an

        19            inquiry from State Co for Water Transport

        20            about the inland transportation charges of

        21            the cargo loaded on the above vessel --

        22

        23       And there is a designated tonnage --

        24

        25            and after sale services it seems like there

        26            is a difference in amount paid by your

        27            goodself as follows.

        28

        29       And then there is a schedule.  It goes on:

        30

        31            We kindly urge you to settle these

        32            differences in amounts of inland

        33            transportation charges according to the

        34            above schedule to enable us take the

        35            necessary procedures & to avoid any delay

        36            might occur by the State Co for Water

        37            Transport.

        38

        39       This was a document of the type to which you have just made

        40       reference?

        41       A.   Correct.

        42

        43       MR AGIUS:   I tender that and ask that it be marked as a

        44       confidential exhibit.  It is dated 17 June 2001.

        45

        46       EXHIBIT #118C EMAIL FROM ALIA TO MR NIGEL EDMONDS-WILSON

        47       DATED 17/6/2001, BARCODED AWB.0144.0365
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         1

         2       THE COMMISSIONER:   That is confidential except for the

         3       portions read on to the public transcript.

         4

         5       THE WITNESS:   Also, just looking at that, Mr Agius, it

         6       seems like he would have had to inquire if Vitali was paid

         7       by chartering on the first contract, the earlier one, and

         8       then the Middle East took over payments on this second

         9       contract, et cetera.  We would have had to make some

        10       inquiries regarding what payments were made with some other

        11       departments.

        12

        13       MR AGIUS:   Q.   Does it follow then that, rather than

        14       simply remaining in marketing, it is likely that this fax

        15       would have found its way to other departments within AWB so

        16       that the material to which it refers could be checked?

        17       A.   Yes, well, I think it - it looks here it would have

        18       been checked off with chartering to see what amounts they

        19       paid against that contract, and checked off against there.

        20

        21       Q.   Can we bring up, please, a document you refer to in

        22       paragraph 137 of your statement - AWB.0185.0553.  These are

        23       notes that you say you made prior to your meeting with the

        24       minister.

        25       A.   Correct.

        26

        27       Q.   They are, I think, self-explanatory.  I wonder if you

        28       can help us with just one aspect of the first note.  Under

        29       the heading "Bank Performance Bond" you say that the split

        30       was due to a substantial increase in transport fees.  Is

        31       that the way we should read dot points 1 and 2?

        32       A.   Correct, that when they went from $14 to $44 or $45,

        33       we agreed to do a split.

        34

        35       Q.   Then in note 3 you say:

        36

        37            We understand increase in fee assists Iraq.

        38

        39       A.   Correct.

        40

        41       Q.   Is that reflective of what you had recorded in

        42       your February 2001 trip report, wherein you record the

        43       substance of your suspicion that the increase in fee was in

        44       part being used by the Iraqis to support new

        45       infrastructure?

        46       A.   Correct.  It comes from the first time we suspected it

        47       in February 2001; it comes from probably learning about
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         1       that mechanism possibly in the May trip in 2001; it comes

         2       from correspondence that comes from Alia with ISWT on it

         3       and understanding that mechanism through 2001 and that

         4       period, and Mr Yousif, you know, from the February 2001,

         5       often he would refer to the aftersales service fee and in

         6       regards to infrastructure.  It was becoming more and more

         7       obvious.  So it was known.

         8

         9       Q.   You go on to say:

        10

        11            Why should AWB finance this?

        12

        13       A.   Correct.

        14

        15       Q.   And then is the next word at dot point 5 "Remind"?

        16       A.   Yes, correct.

        17

        18       Q.  :

        19

        20            Remind you of shipping wheat to Iraq

        21            without letters of credit.

        22

        23       A.   Mmm-hmm.

        24

        25       Q.

        26            Our chairman feels that it is not in the

        27            spirit of previous relationship to suddenly

        28            not trust AWB, when we have placed so much

        29            trust in Iraq.

        30

        31       Now, what is the substance of that dot point, Mr Hogan?

        32       A.   That would be me just trying to use chairman leverage,

        33       without the chairman, but that would - we would use

        34       chairman leverage.

        35

        36       Q.   So using the name of the chairman without having --

        37       A.   Spoken to him.

        38

        39       Q.   -- in fact spoken to the chairman on this point?

        40       A.   Correct.

        41

        42       Q.   Had you discussed this strategy, though, with anybody

        43       else at AWB prior to your meeting with the minister?

        44       A.   No.  This was - I was - this was a vessel that was

        45       rejected.  I had basically just come out of Iran and

        46       arrived in Dubai.  I got a phone call in Dubai which said

        47       go back to Amman, meet with Mr Cracknell and go in and sort
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         1       this vessel issue out.  So it was - I was writing up my own

         2       negotiation points and trying to establish a line of, you

         3       know, negotiation on it, or argument against the minister.

         4

         5       THE COMMISSIONER:   Q.   Had AWB sent in ships without

         6       letters of credit following the Tigris transaction?

         7       A.   Well, the Tigris transaction was paid anyway, AWB were

         8       paid for that, so that wasn't exposed.  I think back in -

         9       maybe there was vessels after the sanctions in '91 and

        10       before the oil-for-food, there may have been and that may

        11       have been some of this stuff around that, but I do know

        12       that they had loaded and shipped vessels without LCs.  It

        13       was --

        14

        15       THE COMMISSIONER:   Thank you.

        16

        17       MR AGIUS:   Q.   This note appears not to relate to any

        18       particular vessel.  Is it correct to read the note in this

        19       way, that you were reminding, or you had in mind to remind

        20       the minister that in the past the AWB had shipped wheat to

        21       Iraq without having an LC in place, thereby taking a risk

        22       as to whether or not it would be paid?

        23       A.   Correct, yes.

        24

        25       Q.   And what you were wanting from the Iraqis was a quid

        26       pro quo that, in the spirit of that trust, you were

        27       expecting the Iraqis to trust the AWB that the second

        28       payment of inland transport fees would in fact be made?

        29       A.   Correct.

        30

        31       Q.   But you never in fact discussed that strategy with the

        32       chairman?

        33       A.   No - the AWB knew about the performance bond.  We

        34       wanted to get rid of it.  It wasn't just me.  The general

        35       manager and people knew - our finance department - trade

        36       finance would have all known about wanting to impose this

        37       performance bond and it was, you know, for me there to

        38       negotiate to get rid of it.  We didn't want it.

        39

        40       Q.   They would have known that, what, because you would

        41       have told them?

        42       A.   I would have come out - I think it came out in a

        43       previous meeting.  This was - this was a rushed trip on the

        44       performance bond.  I think it may have come out in the May

        45       meeting - May/June - May trip report.

        46

        47       Q.   You refer as well at the bottom of the page in
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         1       relation to bank fees:

         2

         3            Fees can be deducted from the transport

         4            fee.

         5

         6       What's the background against which we should read that

         7       note?

         8       A.   This was something to do with they were wanting to add

         9       in some confirmation fees into the - or the BNP were adding

        10       in new fees or terms under the LCs and we didn't want to

        11       pay those fees.  So even though when the LC was established

        12       they would be fees to our account, we would just rededuct

        13       them back off the inland transport fee.  It was something

        14       similar to that, but there was a new fee being imposed and

        15       we didn't want anything of that.

        16

        17       Q.   That would be a recognition, in itself, that the

        18       inland transport fee was a fee going to the Iraqis and not

        19       to Alia, if you were deducting fees that you thought the

        20       Iraqis should be paying?

        21       A.   Correct, yes.

        22

        23       MR AGIUS:   I tender AWB.0185.0553.

        24

        25       EXHIBIT #191 PAGE OF DIARY NOTES BARCODED AWB.0185.0553

        26

        27       MR AGIUS:   Q.   I think there is a mistype in your

        28       statement at paragraph 137.  There is a reference to

        29       "pre-negotiation notes" in your diary at AWB.0105.0185.

        30       I suspect that's a transposition.  Can we bring up, please,

        31       AWB.0185.0105?  I think the two sets of four digits have

        32       been reversed in your statement.

        33       A.   No.  No.  That one there's got no - that's 5 July

        34       2000, no reference to the year earlier.  There is one

        35       0185.0552.

        36

        37       Q.   Could we bring that up, please.

        38       A.   Down the bottom paragraph - right down, in costs, the

        39       separation and handling of cargo.

        40

        41       Q.   Page 0552 seems to relate to your strategy concerning

        42       how to deal with the contamination claim?

        43       A.   Correct.  These were pre-negotiation points.

        44

        45       MR AGIUS:   I think, for more abundant caution, we should

        46       tender AWB.0185.0549, 0550, 0551, 0552 and add that to the

        47       tender which at the moment is restricted to 0553.
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         1

         2       THE COMMISSIONER:   Yes.

         3

         4       EXHIBIT #191 ADDITION OF PAGES BARCODED AWB.0185.0549-0552

         5       INCLUSIVE

         6

         7       MR AGIUS:   Q.   Could we just bring up page 0549.  This is

         8       the first page of that tender.  Mr Hogan, it relates to

         9       "Iraq - June 5th-6th 2001"?

        10       A.   Mmm-hmm.

        11

        12       Q.   These are notes that you had prepared prior to that

        13       trip?

        14       A.   Yes, or on the way in, across the - probably across

        15       the desert, or something like that, because it was turned

        16       around in Dubai and flown basically back in pretty quickly.

        17       So yes.

        18

        19       Q.   Can I bring you forward now to your August trip, and

        20       can we bring up, please, AWB.5038.0160.  This is an email

        21       from you to Mr Stott, Messrs Lees and Borlase and others,

        22       concerning a meeting with Alia that you had on 26 August

        23       2001.

        24       A.   Correct.

        25

        26       Q.   Do you have a diary note in relation to this meeting?

        27       A.   Yes.  AWB.0185.0627.

        28

        29       Q.   Could I bring you to that portion of the email, if we

        30       could go back to AWB.5038.0160.  The first portion of it

        31       relates a meeting between Mr Othman with then president

        32       Saddam Hussein, and records the president's view?

        33       A.   Mmm-hmm.

        34

        35       Q.   Then about halfway down there is recorded the

        36       following:

        37

        38            Othman advised Jordanian Minister of

        39            Transport in Baghdad discussing utilising

        40            Aqaba (for more movements to Iraq).

        41            Transport fees set at certain level due to

        42            using 50%/50% Iraqi and Jordanian trucks.

        43            Weights would be taken and recorded on

        44            Iraqi manifest at Aqaba - this is payment

        45            weights.

        46

        47       Now, may we take it that we should understand the reference
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         1       to "transport fees set at certain level due to

         2       50%/50% Iraqi and Jordanian trucks" to be a reference to a

         3       proposal to use Aqaba, the Jordanian port, for the dispatch

         4       or discharge of goods and their movement from there into

         5       Iraq?

         6       A.   Correct.  That's what he is talking about using.  They

         7       were already using Aqaba to move product into Iraq,

         8       I think, at around that time - or they had used Aqaba.  But

         9       there was a certain fixed rate being used in - 50 per cent

        10       Jordanian, 50 per cent Iraqis.

        11

        12       Q.   Can you find any reference to that portion of your

        13       email in your note?

        14       A.   No.  This note would have been a combination, I had

        15       Nigel Edmonds-Wilson with me on this trip at that lunch, so

        16       he would have taken notes as well and we would have

        17       combined, over lunch we would have combined our information

        18       to make one trip report - one note.

        19

        20       Q.   By this time you had already been told, as we have

        21       seen at earlier meetings, that Alia had no influence in

        22       relation to trucking?

        23       A.   Out of Umm Qasr.

        24

        25       Q.   Out of Umm Qasr?

        26       A.   Correct.

        27

        28       Q.   And we see no reference in this email to any

        29       conversation with Alia on the topic of trucking out of

        30       Umm Qasr?

        31       A.   Yes.  "Reason for port discharge at Umm Qasr was due

        32       to not enough trucks used for local harvest.  IGB using

        33       ships as storage units".

        34

        35       Q.   I see.

        36       A.   They would get that information from their protective

        37       agent, Varoojan.

        38

        39       Q.   So this was just intelligence being passed back to

        40       you?

        41       A.   Correct, as to why - we would have been trying to find

        42       out what was happening at Umm Qasr.

        43

        44       MR AGIUS:   Thank you.  I tender that email, Commissioner.

        45

        46       EXHIBIT #192 EMAIL FROM DOMINIC HOGAN, DATED 27/8/2001,

        47       BARCODED AWB.5038.0160-0161
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         1

         2       MR AGIUS:   Q.   Can we bring up, please, AWB.0144.0155.

         3       This is another telex of the type we've seen before, dated

         4       6 September 2001, from the Grain Board of Iraq:

         5

         6            You are kindly requested to do your best

         7            regarding speed up transfer inland

         8            transport charges of aforementioned vessel

         9            to avoid delay of discharge operation

        10            as the transfer should be before five days

        11            of vessel arrival according to our contract

        12            specification.

        13

        14       MR AGIUS:   I tender that telex.  There is a reference to

        15       the name of a ship, Mr Commissioner.  Perhaps the document

        16       could be marked confidential, save for that portion that I

        17       have read on to the record.

        18

        19       THE COMMISSIONER:   Yes.

        20

        21       EXHIBIT #119C TELEX BARCODED AWB.0144.0155

        22

        23       THE COMMISSIONER:   That will be confidential, save for the

        24       portion read on to the transcript.

        25

        26       MR AGIUS:   Is that a convenient time, Mr Commissioner?

        27

        28       THE COMMISSIONER:   Yes.  We will adjourn until 2 o'clock.

        29

        30       LUNCHEON ADJOURNMENT

        31

        32

        33

        34

        35

        36

        37

        38

        39

        40

        41

        42

        43

        44

        45

        46

        47
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         1       UPON RESUMPTION:

         2

         3       MR JUDD:   Commissioner, before Mr Agius commences, could I

         4       just clarify an issue in relation to confidential

         5       exhibit 116C.  We've looked at a hard copy of what the

         6       Commission was provided and our hard copy contains no

         7       deletions, and I've given our friend some fresh copies.

         8       The relevant heading is "BNP Bank Fees".

         9

        10       THE COMMISSIONER:   Thank you.  Yes, Mr Agius.

        11

        12       MR AGIUS:   Can I substitute, then, for the exhibit 116C

        13       the unedited hard copy of that email.

        14

        15       THE COMMISSIONER:   Yes.

        16

        17       MR AGIUS:   Q.   Mr Hogan, I want to ask you now about your

        18       trip to Iraq with Mr Whitwell in October of 2002.  Could we

        19       bring up, please, AWB.0048.0069.

        20

        21       THE COMMISSIONER:   It's not on the system, I'm told.

        22

        23       MR AGIUS:   I'll just check the number with you again.

        24       It's AWB.0084.0069.  It's an email from Mr Hogan to

        25       Mr Whitwell.  We've been able to bring it up before.

        26

        27       Q.   It commences with a reference to a meeting with the

        28       IGB on 28 October 2002, and the heading "Tigris Debt

        29       Recovery".  May we take it that the proposals which are set

        30       out at paragraphs numbered 1, 2 and 3 were proposals that

        31       you put to the Director-General of the IGB?

        32       A.   Yes, these would have been proposals we - suggestions

        33       that we were going to make in settlement of that issue - or

        34       two issues, iron filings and the debt.

        35

        36       Q.   When you say "were going to make", is this not a

        37       report of the result of this trip?

        38       A.   Yes, it is.

        39

        40       Q.   So may we take it that it reflects what you did say to

        41       the IGB representative?

        42       A.   Yes, we would have raised these as the options.

        43

        44       Q.   Were you dealing with Mr Yousif Rahman?

        45       A.   At the IGB meeting, yes, it would have been Abdul

        46       Yousif Rahman and Ms Moona.

        47
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         1       Q.   So you suggested that a proposal for dealing with the

         2       iron filings claim would be to offset it against the Tigris

         3       debt, an amount of approximately US$2m?

         4       A.   Correct.

         5

         6       Q.   And that the balance of the debt would be recovered

         7       against new business by loading up the contract?

         8       A.   Correct.

         9

        10       Q.   And you made the point that no further quality claims

        11       could be used as an offset, but would need to be redirected

        12       through the UN account.

        13       A.   Correct, for that reason, that if you opened up to the

        14       system, you might find yourself having more rejections with

        15       settlement fees.

        16

        17       Q.   Where did the suggestion that the balance of the debt

        18       "be recovered against new business (load up contract)" come

        19       from?

        20       A.   They would have come from discussions back in

        21       Melbourne, I would assume, prior to this trip - it's in

        22       October.  There would have been discussions in Melbourne

        23       with Michael Long.  I was away from the AWB for a period

        24       of one month from August, September, when they did that

        25       trip - when Michael Long, the former chairman, Andrew

        26       Lindberg and Cracknell did the trip and made the agreement

        27       with the minister.  When I came back, I think at the start

        28       of September, we would have had discussions to bring me up

        29       to date on these issues and ways of settling it.

        30

        31       Q.   There is an issue as to when it was that the

        32       mechanisms for paying the quality claim and for recouping

        33       the Tigris debt were discussed within the AWB.  It's clear

        34       that as at 31 October 2002, the date of this email - and

        35       indeed, no doubt, prior to your trip to Iraq - somebody had

        36       said something to you about it?

        37       A.   Yes, correct.  This would have been discussed before

        38       we went on this trip as to this being one of the main

        39       issues to be discussed with the grain board and with the

        40       minister.  So we wouldn't have just phoned across to

        41       Baghdad and then thought, "Well, how are we going to handle

        42       this?" We would have actually consulted and discussed with

        43       people in AWB before we departed.

        44

        45       Q.   When you say you would have, we might all infer that.

        46       Who did you discuss the quality claims with and the Tigris

        47       debt with in Melbourne before you went to Baghdad?
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         1       A.   I can say with confidence Michael Long would have been

         2       involved in those discussions, as general manager.

         3

         4       Q.   Anybody else?

         5       A.   Maybe Nigel Edmonds-Wilson may have been there as an

         6       executive to maybe take notes or minutes, maybe, or be part

         7       of it.  Possibly someone from the pool, if it was affecting

         8       any sort of pool.  The claim itself was coming out of pool

         9       money.  That's all I would assume.

        10

        11       Q.   Well, US$2m, which was the quality claim, there was a

        12       prospect of it coming from some of AWB's money, was there

        13       not?

        14       A.   Yes.

        15

        16       Q.   Even if it was offset against the Tigris debt, $2m

        17       would still have to find its way to Tigris?

        18       A.   Yes, correct.  It was a cost against AWB.

        19

        20       Q.   Does that mean that the pool would have been consulted

        21       before you took this trip?

        22       A.   Well, instead of paying - yeah, I would - I can only

        23       assume that, because I can't recollect exactly who was

        24       discussed and what was discussed, but we would have had

        25       discussions prior to doing that, because it would mean that

        26       AWB would have to add on, when they repaid the Tigris

        27       debt - they would have to add these funds on to it, because

        28       the iron filings was a cost to AWB, and AWB pool in

        29       particular.

        30

        31       Q.   The concept of "balance of debt to be recovered

        32       against new business" loading up a contract, that was

        33       something that was discussed before you left Melbourne?

        34       A.   Yes, it would have been.

        35

        36       Q.   And something that you put to the IGB representative

        37       in Baghdad?

        38       A.   Yes, I think our first meeting was with the Grain

        39       Board of Iraq and then we had a subsequent meeting I think

        40       with the minister.  So it would have been probably put

        41       before both of them.

        42

        43       Q.   We see, if we read further down this email:

        44

        45            IGB - confused abt amount and offer made by

        46            Tigris - Jan 2001, where Tigris would

        47            accept simple interest amount.
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         1

         2            AWB advised we were not involved in the

         3            actual amount, but only the mechanism.

         4

         5            IGB - referred any decisions to the

         6            Minister.

         7

         8       May we take it, then, that there was no decision made as to

         9       the mechanism whilst you were dealing with the IGB?

        10       A.   No, and that wouldn't be within the power, I think, of

        11       the IGB to make that decision anyway.

        12

        13       Q.   Then, under "Meeting with Minister - 28th October

        14       2002":

        15

        16            Simple Interest amount to be recovered

        17            through loading up the next Phase 13 wheat

        18            business.

        19

        20       Is that the expression of an agreement that you'd reached

        21       with the minister?

        22       A.   Yes, that's what the minister would have advised, or

        23       we would have suggested to offset that, and he's agreed to

        24       do that.  I would assume on that that we've suggested it to

        25       him.

        26

        27       Q.   That would mean that at that stage it was expected by

        28       AWB that it would be a supplier of wheat to Iraq during

        29       Phase 13?

        30       A.   Correct, correct.

        31

        32       Q.   And to load up the contracts would require the

        33       inflation of the contract price reflected in the contract

        34       so as to include an amount to cover the Tigris debt?

        35       A.   Correct.  You would do a contract and agree on a final

        36       price of $220 a tonne and then, all right, the debt is X

        37       amount of dollars, add on $7, or whatever it equated to,

        38       per tonne.

        39

        40       Q.   Well, the debt at simple interest, as referred to in

        41       this email, was US$8.375m?

        42       A.   Okay, so that would be over a million, and I think the

        43       issue was over 500,000 tonnes was going to load it up too

        44       much and make it possibly maybe too apparent that the

        45       contract price would have to be loaded up by maybe $16 to

        46       $17 a tonne, plus your inland, plus your 10 per cent.  So I

        47       think your suggestion it had to go over a million tonnes so
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         1       that the loading would only be - what did you say, it was

         2       8.7 million.

         3

         4       Q.   8.375?

         5       A.   So you're only doing it by $8 a tonne, which is not as

         6       apparent.

         7

         8       Q.   Were you told what we next read:

         9

        10            Vessel rejection claims as per original

        11            agreement to be paid through inland

        12            transport payment system against next

        13            contract...

        14

        15       A.   I can't recall specifically that I would have seen a

        16       brief from the Lindberg/Long/Flugge/Cracknell trip, but

        17       obviously that's an agreement that the minister has said,

        18       and we've said, "No, we want to offset it against the

        19       debt", and he said, "No, it's going to go as per the

        20       original agreement with Long, Lindberg and Flugge."

        21

        22       Q.   As you understood it, that original agreement required

        23       the payment by the AWB of US$2m to the Iraqis.

        24       A.   Correct.

        25

        26       Q.   And this wasn't to be a payment to come out of the

        27       escrow funds, but to be a payment of AWB money?

        28       A.   Yes, on top of inland transport.

        29

        30       Q.   Which was to be paid through the inland transport

        31       payment system against the next contract, so that would

        32       mean, would it not, as it was envisaged, that, in addition

        33       to paying the 10 per cent mark-up on the contract and an

        34       amount on account of inland transport fixed by the IGB, the

        35       AWB would pay an additional amount through Alia to cover

        36       this $2m debt?

        37       A.   Correct.

        38

        39       Q.   Can I direct your attention to the bold type:

        40

        41            (This contract, if executed will not

        42            commence loading until April 2003 - inland

        43            payment will be due end of April 2003 - so

        44            we will be holding these funds until such

        45            time - good insurance against redirection

        46            of vessels in war situation).

        47
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         1       Is that your comment?

         2       A.   I can't recall specifically whether I've written that

         3       one or Chris has written that one.

         4

         5       Q.   But that is a comment concerning the benefit to the

         6       AWB, that it could retain both inland transport and $2m on

         7       account of the quality claim as some form of insurance

         8       against any losses that the AWB might suffer if war had

         9       broken out?

        10       A.   Yeah, but it doesn't make too much sense, because if

        11       war broke out we're not shipping the grain to Iraq and it

        12       wouldn't be paid out of the escrow account.  All right, so

        13       we walk away with not having to pay the quality claim.  I

        14       think that's - all right, funds would have to be allocated,

        15       but I don't think it's an insurance as such.  We're not

        16       making 2 million, we're just not going to pay the quality

        17       claim.

        18

        19       Q.   That's why I'm asking about it?

        20       A.   I don't - sorry, the question again, sorry?  I don't

        21       see it as insurance.

        22

        23       Q.   But the author of this comment did, "good insurance

        24       against redirection of vessels in war situation".  The

        25       concept of insurance isn't mine, Mr Hogan?

        26       A.   Yes, I understand that, but you're asking whether I

        27       wrote that.  I don't recollect whether I wrote that or

        28       Chris wrote that, but to me it doesn't make great sense.

        29

        30       Q.   Over the page we see that the minister had requested

        31       that AWB come to Iraq prior to phase 13 commencing so that

        32       the contracts could be negotiated and submitted immediately

        33       following the implementation of that phase, having

        34       previously said that the AWB's phase allocations would

        35       remain at 500,000 tonnes until there had been a change in

        36       the position of the Australian Government - is that how we

        37       read that email?

        38       A.   Correct, and that was - the same situation happened

        39       several times.  It happened in June of that year as well,

        40       when they did 500, until the stance or the position of the

        41       Australian Government changed, so they would normally

        42       allocate us a million tonnes.  As punishment they would

        43       give us only 500 until we tried to persuade the government

        44       to make a change, and they would then give us, in most

        45       cases, the million tonnes.

        46

        47       MR AGIUS:   I tender that email dated 31 October 2002,



            .7/2/06 (22)               2141     D J HOGAN (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       AWB.0084.0069 and 0070.

         2

         3       EXHIBIT #193 EMAIL FROM MR HOGAN TO MR WHITWELL,

         4       DATED 31/10/2002, BARCODED AWB.0084.0069-0070

         5

         6       MR AGIUS:   Q.   Can we go to AWB.0129.0167.  This is an

         7       email from Mr Whitwell, copied to you, amongst a number of

         8       others, including Mr Lindberg, Mr Ingleby and Mr Stott,

         9       summarising the outcome of your trip to Iraq on

        10       28-29 October.

        11       A.   Correct.

        12

        13       Q.   Is it an accurate summary, Mr Hogan?

        14       A.   If it's taken from the initial notes, et cetera, I

        15       would say it would be accurate.  I have no reason to

        16       believe it wouldn't be accurate.

        17

        18       MR AGIUS:   Mr Whitwell attaches the trip report.  I'll

        19       tender this email, AWB.0129.0167 and 0168.

        20

        21       EXHIBIT #194 EMAIL FROM MR WHITWELL TO MR LINDBERG, COPIED

        22       TO OTHERS, BARCODED AWB.0129.0167-0168

        23

        24       MR AGIUS:   Q.   Over the page, at AWB.0129.0171 through to

        25       0175, if you would look at the first page, AWB.0129.0171.

        26       Does that appear to be a copy of the full trip report?

        27       A.   Correct.

        28

        29       THE COMMISSIONER:   Exhibit 195.

        30

        31       MR AGIUS:   I have that already as exhibit 26.  Am I

        32       mistaken in that regard?

        33

        34       THE COMMISSIONER:   No.  I withdraw that exhibit number.

        35       It is exhibit 26; very well, thank you.

        36

        37       MR AGIUS:   I believe that's a public exhibit.

        38

        39       Q.   There appears to be an addendum to that trip report.

        40       Could we bring up, please, AWB.0191.0013.  This appears to

        41       relate to the particulars of the quality claim.  Do you

        42       recall this part of the trip report, Mr Hogan?

        43       A.   I can't specifically recall it, but it makes sense to

        44       add that in, if that's all the vessels that may have been

        45       added on as part of it, anyway, or taken maybe from our

        46       brief or something.  But it's been added to the trip

        47       report.
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         1

         2       MR AGIUS:   I'll tender that document, Mr Commissioner.

         3

         4       EXHIBIT #195 DOCUMENT ENTITLED "IRAQ BRIEF - DH AND CW

         5       VISIT 27 - 29/10/2002", BARCODED AWB.0191.0013

         6

         7       MR JUDD:   Could there be non-publication of the ship

         8       names?

         9

        10       THE COMMISSIONER:   Yes.  I make a non-publication order in

        11       relation to the ship names.

        12

        13       MR AGIUS:   Q.   I bring you to an email from Mr Whitwell

        14       to Mr Norman Davidson Kelly, which email was copied to you,

        15       barcoded AWB.0129.0159.  I want to draw your attention to

        16       the first sentence:

        17

        18            Norman,

        19            It was good to meet you on our last trip

        20            and we briefed Sabah as to the results of

        21            our discussions.  Briefly they are as

        22            follows.

        23

        24       Do you have a recollection of meeting Mr Norman

        25       Davidson Kelly whilst you were on that trip to Iraq in

        26       October of 2002, Mr Hogan?

        27       A.   I have a recollection that I have met Norman

        28       Davidson Kelly.  I didn't know which trip it was, but it's

        29       obviously this trip here that we've actually met him in

        30       Amman, I assume at the Marriott in Amman.

        31

        32       Q.   Do you recall anything of your meeting with Mr Norman

        33       Davidson Kelly?

        34       A.   I remember discussions about the actual - about, yeah,

        35       this compound, the compound interest and the simple

        36       interest figures and we'd be presenting that to the

        37       minister or the Grain Board of Iraq, as this is the

        38       outstanding amount, and to try to recover this debt.

        39

        40       Q.   Was there a discussion with Mr Davidson Kelly on the

        41       mechanism; that is, to load up contracts that were yet to

        42       be signed?

        43       A.   I can't recall exactly, but I believe we would have

        44       raised it with him, because I think we raised that with

        45       Sabah, when we go down the bottom, that we couldn't do it

        46       on a 500,000 tonne contract, and Sabah was Davidson's

        47       agent, so I assume we've raised it with Norman Davidson,
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         1       because we've also raised it with his agent.  We wouldn't

         2       raise it with one and not to the other.  So we would have

         3       discussed the mechanism of getting that money back, and it

         4       also would have been an issue of getting it back vessel by

         5       vessel and not in one lump sum and over a period of time.

         6

         7       Q.   Why would that be?

         8       A.   Well, it was - it would have been - we get paid from

         9       the United Nations on a vessel-by-vessel basis after it's

        10       certified, so if we're loading up effectively each vessel

        11       at 50,000 tonnes over, you know, a million tonnes, or

        12       whatever, $8 something for the Tigris debt, you wouldn't

        13       remit the total 8.5m - you'd either do it at completion of

        14       the contract or you would do it on a vessel-by-vessel

        15       basis.  Once we received payment from the United Nations,

        16       you would then remit that vessel tonnage by the $8.5 per

        17       tonne.

        18

        19       MR AGIUS:   I tender that email, Mr Commissioner.

        20

        21       EXHIBIT #196 EMAIL FROM MR WHITWELL TO MR DAVIDSON KELLY,

        22       DATED 6/11/2002, BARCODED AWB.0129.0159

        23

        24       MR AGIUS:   Q.   Mr Hogan, did you have an involvement in

        25       the negotiation of the contracts that were agreed at the

        26       end of 2002, the million tonnes of wheat which became

        27       caught by contracts 1670 and 1680?

        28       A.   No.  After I had my time off in August, I came back -

        29       this trip here was pretty much to hand over the Iraqi

        30       market to Chris Whitwell.  I still remained as a kind of -

        31       in the position of regional manager, but was removing

        32       myself from the actual - the marketing activities and

        33       moving into business development.  I would have probably

        34       provided - we had a spreadsheet to calculate the prices

        35       when we did negotiations, so Chris would have had that, and

        36       Chris would have had, you know, discussions about the

        37       10 per cent, how that worked.  That was built into the

        38       spreadsheet, so it would come up with a total C&F price and

        39       then add on the 10 per cent and then add that back into the

        40       first inland transport payment, so it would show you during

        41       your negotiations what these amounts would be.  It also had

        42       currency converters into Euro, et cetera, on there.  So it

        43       had all that information.  As far as the negotiation went,

        44       I think I was only copied in on what the final confirmation

        45       was on the price, et cetera.

        46

        47       Q.   There are a number of other matters that I want to
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         1       cover with you.  Yesterday, when I was asking you questions

         2       concerning the draft letter to Jill Courtney that you

         3       provided to Mr Stott on or about 27 October - that document

         4       became exhibit 159 - there was a suggestion that you would

         5       have forwarded that to Mr Stott.  We have since located an

         6       email which forwards that draft letter to Mr Stott as a

         7       document.

         8       A.   Mmm-hmm.

         9

        10       MR AGIUS:   I will tender that email, together with that

        11       which was attached to the email, which appears to be an

        12       exact copy of exhibit 159.  It's AWB.5010.0037 through to

        13       0039.

        14

        15       EXHIBIT #197 EMAIL BARCODED AWB.5010.0037-0039.

        16

        17       MR AGIUS:   I had earlier today, Mr Commissioner, tendered

        18       as exhibit 171 a fax cover sheet from Mr Hogan to

        19       Ms Courtney of 27 February 2001 enclosing two copies of the

        20       short and long-form contracts and two copies of the UN

        21       notification to ship goods to Iraq.  We have now located

        22       from another source within AWB that same cover sheet

        23       together with the 17 pages which complete the fax.  Might I

        24       substitute that for exhibit 171?

        25

        26       THE COMMISSIONER:   Yes.

        27

        28       EXHIBIT #171 SUBSITUTION OF FAX COVER SHEET FROM MR HOGAN

        29       TO MS COURTNEY DATED 27/2/2001 TOGETHER WITH 17 PAGES WHICH

        30       COMPLETE THE FAX, BARCODED AWB.0111.0069-0085

        31

        32       MR AGIUS:   Those pages run from AWB.0111.0069 through to

        33       AWB.0111.0085.  Perhaps my friend might consider that

        34       material and it might not be published until we hear from

        35       him as to its commercial sensitivity or otherwise.

        36

        37       THE COMMISSIONER:   Yes, I'll make an interim

        38       non-publication order in respect of that document.

        39

        40       MR AGIUS:   Q.   One matter of clarification in relation to

        41       your statement, Mr Hogan:  if you go to paragraph 142 of

        42       your statement, you said in the last sentence, speaking of

        43       your continuing extreme concern about the payment of the

        44       inland transport fee and that AWB management had just

        45       accepted this as part of business practice:

        46

        47            However, I felt there was nothing I could
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         1            do about it as my previous written and

         2            expressed concerns to Charles Stott was

         3            rejected.

         4

         5       What did you have in mind as your previous written

         6       concerns?

         7       A.   The February 2001 trip report blatantly put it out

         8       that it was a 10 per cent service fee that was a way of

         9       siphoning money from the escrow account.  We couldn't have

        10       written that any clearer on what our assumption was, and

        11       then I verbally raised it with Charles Stott after that

        12       trip outlining my concerns about the siphoning of money.

        13

        14       Q.   Thank you.  During the course of his evidence Mr Long

        15       gave some evidence about a conversation that he said he had

        16       with you.  I'll put this in context.  At page 1789,

        17       line 21, I put this to Mr Long:

        18

        19            Q.   Did it not strike you as strange that

        20            the Iraqis were insisting on a 10 per cent

        21            payment based upon the full value of the

        22            contract in addition to a fixed fee for

        23            trucking?

        24            A.  That was strange to me, yes, as were

        25            many other things concerning that market.

        26            Q.  Did it not occur to you that this was

        27            simply a method employed by the Iraqis to

        28            ensure that additional funds were removed

        29            from the escrow account and forwarded back

        30            to them?

        31            A.  Well, at the time I asked Mr Hogan to

        32            explain this rather unusual calculation as

        33            part of my briefing on the way in across

        34            the desert from Jordan to Baghdad, to which

        35            he showed me the calculation, and I do

        36            recall saying, "This does seem unusual",

        37            and I do recall asking if this is approved

        38            by the UN, to which I believe he advised it

        39            was.  I subsequently asked for some

        40            follow-up to that and I do believe I was

        41            the recipient of an email stating that this

        42            process is approved by the UN from

        43            Mr Hogan.

        44

        45       I want to ask you about what Mr Long has said occurred

        46       between you and himself on the trip across the desert from

        47       Jordan to Baghdad when he accompanied you and took part in
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         1       the negotiations for the relevant contract.  What do you

         2       say about Mr Long's evidence concerning his conversation

         3       with you?  Did it occur in those terms?

         4       A.   I do not recall having a conversation with Mr Long

         5       about the 10 per cent part.  That was already, I think, put

         6       through on emails in November 2000, we put that down as a

         7       double asterisk.  He was probably copied in on that.  The

         8       calculations were probably known and used on a spreadsheet

         9       to calculate those things.

        10

        11            I cannot recall being asked if this was UN approved,

        12       and if he had have asked me "Is this process" - if the

        13       process was UN approved, I would have said, "Yes, the

        14       payment process is UN approved - if he had have asked me.

        15       I do not recall being asked that.  I find that strange,

        16       being in the middle of a 500,000 to million tonne

        17       negotiation in the middle of Baghdad, checking on the

        18       specifics of those sorts of things in a contract whilst

        19       you're in the middle of a negotiation.  It shouldn't have

        20       been a surprise that 10 per cent was being added to the

        21       contract, because it was set up on a spreadsheet that I

        22       think I've already provided to the Commission that shows

        23       how the calculations were done, and 10 per cent was added

        24       at the end of negotiations.  They were not demanding that

        25       10 per cent was added.  It was just common that 10 per cent

        26       was added.

        27

        28       Q.   He went on to say:

        29

        30            I do believe I was the recipient of an

        31            email stating that this process is approved

        32            by the UN from Mr Hogan.

        33

        34       Would you have a look, please, at this document, which I

        35       believe is an exhibit, AWB.5051.0092.  I believe it's

        36       exhibit 90.  This is an email from you of 1 July 2002 to

        37       Matthew Foran, copied to James Molan, Michael Long and

        38       Terry Aucher, regarding "Iraq and Libya Reserve Bank

        39       Decision".  Mr Hogan, can I ask you, do you recall the

        40       context in which you wrote this email?

        41       A.   I can assume in which context.  Is there an email

        42       prior to this?

        43

        44       Q.   We've not been able to locate, having searched the

        45       database that has been provided by the AWB, any emails

        46       which appear, on the search we've conducted, to be related

        47       to this email either before it or after it, certainly not
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         1       in the context of Iraq.

         2       A.   Okay.  I'll enlighten as to my understanding of this

         3       email.  Around this time, July, I think Minister Vaile,

         4       Jack Fahy, who was the regional manager, I think, at that

         5       time for Africa, Libya, and - so it's 2002.  Mr Vaile was

         6       going to Libya.  I think our chairman, Brendan Stewart, was

         7       going to Libya.  Jack Fahy, the account manager, was going

         8       to Libya.  Dan Tehan, who was an adviser to DFAT, was

         9       travelling to Libya, as part of a delegation going there to

        10       look at new business that was happening with Libya.  I'm

        11       not sure exactly what the Reserve Bank decision was, but I

        12       would say it would have something to do with possibly US or

        13       sanctions against Libya and being able to trade with Libya.

        14

        15            The question would have been posed to me from Matthew

        16       Foran, who was adviser - our government relation adviser

        17       and also would often travel with and advise the chairman of

        18       the time, who I assume may have been Brendan Stewart at

        19       that time or Trevor Flugge, I'm not sure of the dates

        20       there.  James Molan was down in our political section.

        21       Terry Aucher is our head manager of trade finance, and he

        22       would be relevant.  Michael Long would be copied in only

        23       because he's my general manager, and I would copy him in on

        24       correspondence about that.

        25

        26            The first part of the email, "Sanctions do not allow

        27       FX trade with Iraq", which was something we knew, we

        28       couldn't do an FX trade with Iraq.  "All payment processes

        29       for Inland Transport are UN approved" - I think it's been

        30       displayed from my letter that I was already going to send

        31       to DFAT, we'd had UN approval on other contracts, my

        32       interpretation that the actual payment process of a fee to

        33       Alia or to Iraq had UN approval.  I had never heard

        34       contrary to that, apart from what we'd had our contracts

        35       approved.  I'm only talking about the process, not the

        36       amount of money that was ever put into Iraq.

        37

        38             "Libya - payment is via principles in Cyprus", so

        39       maybe that was how business was done before.  However,

        40       Libya was not one of my markets.  It was part of North

        41       Africa, which was Jack Fahy's market, so this email has no

        42       relevance to our trip in June, where I'm providing further

        43       comfort to Mr Long about the UN approvals of the Iraqi

        44       system.  It's a completely different issue.

        45

        46       Q.   Can I ask you this:  your source of information that

        47       the processes for inland transport were UN approved, did
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         1       you have any source of information other than what the IGB

         2       had told you?

         3       A.   No, from the Grain Board of Iraq and that the first

         4       lot of contracts in 1999 had been approved, and that was

         5       the issue that I picked up in June, that the distribution

         6       plan was going there, I'd asked New York to chase this

         7       down, to have a look at what was happening.  I was cut out

         8       of the loop after that June trip.  Contracts were done with

         9       $12 in there.  It was to maritime agents in Iraq.  The

        10       mechanism itself was always part of this issue, and which

        11       then Alia was set up, a Jordanian company, to make the

        12       payments.  But the process itself for inland to pay for a

        13       fee for transportation within Iraq - it's my understanding

        14       all the way through had been approved and I had no qualms

        15       in writing to DFAT in a letter in October 2000 showing my

        16       state of mind.

        17

        18       Q.   In the draft letter?

        19       A.   In the draft letter, that was my state of mind.

        20

        21       Q.   When you said in the course of an earlier answer that

        22       Mr Long was well informed about what was happening in Iraq,

        23       upon what basis did you say that?

        24       A.   Well, we did trip reports, we had an open desk system.

        25       There was no - the general manager of international sales

        26       and marketing would really sit no further than the

        27       Commissioner from me on the Middle East desk.  These

        28       payments were signed off by myself, the inland payments -

        29       signed off by myself, signed off by the general manager at

        30       the time, Michael Long, signed off by the general manager,

        31       international pool, who would be Sarah Scales, or in some

        32       cases David Johnson, if he was acting.

        33

        34            So this was - how the Iraq system worked was - no, we

        35       never approached Alia for transportation details, we never

        36       asked them about issues regarding transports.  We always

        37       corresponded with the Grain Board of Iraq.  The transport

        38       fee was established using 10 per cent - a fixed rate plus

        39       10 per cent, which was a variable rate depending on what we

        40       got to at the top of a contract.  So inland was never a

        41       fixed rate in itself.  The 10 per cent was referred to by

        42       Mr Yousif often as an aftersales service fee, and then in -

        43       what was it, in August 2002, a delegation goes over to

        44       Baghdad, which is as senior delegation as you will get from

        45       the AWB, who are quite happy to put $6 on inland transport

        46       fees paid through Alia to Iraq.  So my assumption  that all

        47       these people knew was pretty spot on.
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         1

         2       Q.   Could we bring up, please, exhibit 60, which is

         3       AWB.5050.0014.  This was an email that you sent on Monday,

         4       10 September 2001 to Messrs Ingleby and Goodacre, and

         5       copied to Mr Long, amongst others.

         6       A.   Mmm-hmm.

         7

         8       Q.   I'll leave you a moment to read the email to yourself

         9       so that you can attempt to recollect the circumstances in

        10       which you wrote it.

        11       A.   Mmm-hmm, correct, yes.

        12

        13       Q.   I put that email to Mr Long and his evidence was as

        14       follows - I'm reading from page 1617, at line 14:

        15

        16

        17            Q.  You say you became general manager in

        18            November 2001?

        19            A.  Well, it seems that I've been cced on

        20            this email.

        21            Q.  Yes, we can see that, Mr Long, but my

        22            question was a slightly different one:

        23            does that email, on its face, not indicate

        24            that there was a view that the second

        25            payment of inland transport, which amounted

        26            at that time to US$16m, could be withheld

        27            from the IGB as against the risk that the

        28            vessel might be loaded and sent on its

        29            voyage without an LC in place?

        30            A.  That's what it says.

        31            Q.  Mr Long, was it not a clear indication

        32            to you that the inland transport payments

        33            were, in effect, being made to the IGB?

        34            A.  I don't recall seeing this memo.  I was

        35            cced on it, and I wasn't at my station, so

        36            perhaps I read it, perhaps I didn't.  I

        37            could only speculate as to what I would

        38            have interpreted that as, and perhaps I

        39            would have thought that we would hold back

        40            inland transport payments.

        41            Q.  From the IGB?

        42            A.  I would have interpreted that, looking

        43            back now to my state of knowledge, I would

        44            have read that as withholding inland

        45            transport payments.  If I had gone through

        46            it in intimate detail, I probably would

        47            have questioned Mr Hogan as to the intent
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         1            of the paragraph.

         2

         3       Then, over the page at 1618, line 27:

         4

         5            Q.  Mr Long, if these payments for inland

         6            transport were truly being made to Alia,

         7            which, as I understand it, is your

         8            evidence, it makes no sense for them to be

         9            withheld as against the risk of another

        10            shipment which is referred to in this

        11            email?

        12            A.  Perhaps, Mr Agius, I would interpret

        13            that as, firstly, if I had have read it

        14            closely, and I don't recall reading this

        15            email, I would have certainly questioned

        16            Mr Hogan as to what he intended by the

        17            phrase "we withhold these second payments

        18            from IGB"

        19

        20       I want to ask you this, Mr Hogan:  did Mr Long ever

        21       question you as to what you had written in that portion of

        22       the email where you set out at the bottom, "Hence, if by

        23       this date LC is not on our counter we withhold the second

        24       payments from IGB"?

        25       A.   I do not recall anyone from - on that list that I put

        26       at the top asking me anything about this email.  It was

        27       taken and accepted as a risk management procedure.  Could I

        28       just add to that, Mr Agius, that for AWB to send a vessel

        29       out of Australia without a full mechanism for payment -

        30       either LC, bank guarantee, cash prepayment - in place was

        31       strictly against the policy of AWB.  I think this is

        32       addressed to the CFO, Paul Ingleby --

        33

        34       THE COMMISSIONER:   Q.   Yes.

        35       A.   -- at the top, I'm not sure who else, Tim Goodacre.

        36

        37       Q.   Mr Ingleby and Mr Goodacre, with copies to --

        38       A.   Yes, so this is quite a - this is not a light issue

        39       for us, to send out a vessel without an LC in place,

        40       especially also with the delays it would take from the

        41       Central Bank of Iraq putting their LC amendments through

        42       BNP and then receiving them in Australia.  So it wouldn't

        43       have been an email - we're loading a vessel of $8m or $10m,

        44       or something like that, floating it on the water without

        45       any payment mechanism in place, so it wasn't a light issue.

        46

        47       MR AGIUS:   Q.   Just one or two other matters I need to
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         1       cover with you.  I have asked you some questions about what

         2       I have referred to as the Tigris debt, or the Tigris debt

         3       recovery.  Did you ever have any conversations with anybody

         4       at DFAT concerning the recovery of the Tigris debt?

         5       A.   No, not at all.

         6

         7       Q.   Were you aware that, in December 2000, Arthur Andersen

         8       had provided to AWB a report dealing with risk management?

         9       A.   Yes, I was aware of a report that was done, I was

        10       aware of the investigations.  I was investigated - I had a

        11       meeting with Arthur Andersen I think on October 15, or

        12       something like that.

        13

        14       Q.   So you were asked questions by Arthur Andersen, you

        15       knew that the report was in preparation?

        16       A.   Yes.  I knew that there was an internal investigation

        17       from investigators, forensic accountants, or something as

        18       such, regarding - Wednesday, 15 October at 10am I had an

        19       interview with Arthur Andersen in regards to this and we

        20       were questioned on a lot of our business activities in the

        21       Middle East.  I know that I had - I was given when I came

        22       back to Australia Mark Emons' laptop.  I knew that they did

        23       a - there's a term for doing it where they do a screen or

        24       take everything off of the emails or hard drives.  They did

        25       a dump of that, plus they did a dump of mine from that

        26       computer, because that concerned us.  And we did interviews

        27       in regards to our activities, trade activities.

        28

        29       Q.   In the course of those interviews, did you refer to

        30       the payment of the inland transportation fee?

        31       A.   We would have been asked about the Iraq contracts and

        32       markets and how they operated, I assume, as well as other

        33       markets, I think.  I can't recall specifically the

        34       interview, what it was about, but it may have went for two

        35       or three hours on a range of issues.

        36

        37       Q.   Did you ever receive a copy of the report?

        38       A.   No, the copy of the report became somewhat of a

        39       legend.  The report of the investigation was done.  We were

        40       advised verbally of the outcomes of the report.  From the

        41       outcomes of one of the reports, we were prohibited from

        42       speaking with one of the people mentioned in the report

        43       because of what the report found.  One of the other people

        44       in the report that was named as well attempted to resign

        45       from the AWB around the end of December, and the AWB

        46       encouraged him to stay on.  I think he finally resigned in

        47       about February 2001 or January 2001.  That was AA1 and AA3.
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         1

         2       Q.   AA3 being a person who wanted to resign and was

         3       encouraged to stay on --

         4       A.   Correct.

         5

         6       Q.   -- and finally resigned in February of 2001?

         7       A.   Yeah, I think maybe January 2000 - just around the

         8       Christmas.  I think he tried to resign before and the

         9       board, AWB, convinced him to stay on with the company,

        10       which was unusual considering the actual verbal advice we

        11       had received from our general manager, the outcomes of that

        12       report, of what they actually found in that report, that

        13       the company would want to keep him on or not proceed

        14       further with the findings of that report.

        15

        16       THE COMMISSIONER:   Q.   Your general manager at the time

        17       was?

        18       A.   Charles Stott.

        19

        20       MR AGIUS:   Q.   You said, "We were advised verbally of the

        21       outcomes of the report.  From the outcomes of one of the

        22       reports, we were prohibited from speaking with one of the

        23       people mentioned in the report because of what the report

        24       found"?

        25       A.   With AA1, we were not to have any contact with AA1.

        26

        27       Q.   What advice were you given otherwise about the

        28       outcomes of the report?

        29       A.   In respect to AA1 and AA3?

        30

        31       Q.   Generally in respect of the outcome of the report?

        32       A.   That was the only two things we were given about AA1

        33       and AA3.  That was it.

        34

        35       Q.   So were you counselled - I don't mean disciplined, but

        36       were you instructed about the findings of the report and

        37       the various red flags as to integrity risks that the report

        38       had raised?

        39       A.   No, I can't recall ever receiving anything regarding

        40       integrity risks or systems to be implemented, or something

        41       like that, although early in the next year I think we

        42       implemented a new risk policy, which I assume came from

        43       that report, that we put in authorities for signoff that

        44       no-one could do business over 50,000 tonnes without

        45       authority from either your general manager or group general

        46       manager.  So some of those things were put in place.

        47
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         1       Q.   Mr Hogan, before you were interviewed by Arthur

         2       Andersen, were you aware that AWB had used ship owners as a

         3       conduit for payments to Alia?

         4       A.   No, not ship owners.  I was aware of the first term of

         5       the maritime agents in Iraq, and then I became aware, and

         6       that was probably - I don't think I was made aware

         7       immediately when I came back, but maybe around October, of

         8       the Ronly involvement in the payment system.

         9

        10       Q.   October of 2000?

        11       A.   Yes, I think so.

        12

        13       Q.   Were you aware that Ronly had been utilised, for

        14       commission, as a conduit for making of payments to Alia?

        15       A.   Yes, I became aware of that, that they would receive a

        16       small fee.  In my statement I have it incorrect.  My

        17       understanding at the time, before I heard transcripts of

        18       this Commission - my understanding was that Ronly - we'd

        19       pay Ronly UK office.  Ronly UK office would pay from their

        20       Kiev office to Alia Transport.  I've since found that that

        21       was Lichtenstein or someone else.

        22

        23       Q.   That's material you've gathered from the evidence

        24       that's been called before this inquiry?

        25       A.   Correct.

        26

        27       Q.   But the view that you set out in your statement was

        28       what you believed to be the case before you heard that

        29       evidence?

        30       A.   Yes, via Kiev.

        31

        32       Q.   I think you deal with this at paragraph 153 of your

        33       statement.

        34       A.   Yes, correct.

        35

        36       Q.   Were you ever specifically warned of this risk - I'll

        37       read to you a passage from the report at AWB.0182.0118:

        38

        39            The payment of freight is paid at 90% until

        40            the confirmation of the letter of credit

        41            came through.  Then the final 10% is paid.

        42            There has recently been an issue with the

        43            payments as to whether AWB has paid the

        44            full amount.  Iraq has claimed that only

        45            90% has been paid.  [AA3] informed us that

        46            the Iraq systems are poor.  The death of

        47            the Iraqi official responsible for the
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         1            grain contracts, a person known as Zuhair,

         2            may have affected the Iraq knowledge of the

         3            payments.  There are a number of red flags

         4            that the employees were faced with in

         5            relation to these payments.  This type of

         6            arrangement could be misinterpreted as a

         7            money laundering process.  There were a

         8            number of clear warning signs in relation

         9            to these transactions that were not fully

        10            explored by AWB in legal or commercial

        11            terms.  For example, the issue of trying to

        12            use ship owners to make payments on behalf

        13            of AWB potentially damaged the reputation

        14            of AWB, as would the attempt to disguise

        15            the transactions.  The current management

        16            have removed this payment process through

        17            Ronly.  There has been a recent increase in

        18            the trucking cost to $45 a metric tonne.

        19            This appears to be high.  There may be a

        20            risk that this money is being diverted to

        21            other purposes.  There may be a risk to AWB

        22            of excessive trucking fees.

        23

        24       That last portion that I read to you concerning the recent

        25       rise in the trucking cost to $45 a metric tonne, that it

        26       was high, that there was a risk that this money might be

        27       diverted to other purposes, that there was a risk of paying

        28       excessive trucking fees, was that matter ever identified to

        29       you as an issue or issues that had arisen from the Arthur

        30       Andersen report?

        31       A.   Not whatsoever - not at all.

        32

        33       Q.   It seems that in December 2000 and in February 2001

        34       your trip report seemed to raise a similar issue.

        35       A.   Correct.

        36

        37       Q.   In your trip report - that's the one written with

        38       Mr Borlase - you raised the issue about the 10 per cent

        39       service fee perhaps being a method of - I can't remember

        40       your word, but you've since used the word "siphoning" --

        41       A.   "Siphoning".

        42

        43       Q.   -- money from the escrow account.  This is a matter

        44       that you raised in February 2001.  May we take it that when

        45       you raised that you had not been alerted to a similar risk

        46       having been identified by Arthur Andersen in their December

        47       2000 report?
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         1       A.   You can definitely take it that I didn't know about

         2       the December - if I knew about the December, why would I

         3       raise it in February in a trip report that goes out to 35

         4       people, or 20 people, that we believe - this was Darryl and

         5       my comment - we believe this was a way of siphoning money

         6       from the escrow account.  If we actually knew about it in

         7       December from this report, which we never saw, we would

         8       already - like it would have already been knowledge that

         9       you wouldn't be putting back in a trip report, you would

        10       have been investigating it beforehand.

        11

        12       Q.   When you were interviewed by whoever it was from

        13       Arthur Andersen that interviewed you on 15 October, can you

        14       recall who else attended the interview?  There was you, at

        15       least one person from Arthur Andersen?

        16       A.   You're testing my memory.  I think --

        17

        18       Q.   Was there somebody else there from AWB?

        19       A.   No, no, they were single interviews - I'm pretty sure

        20       of that, that they were just single interviews, and there

        21       was two people interviewing.

        22

        23       Q.   Can you recall whether your interview was

        24       tape-recorded or whether it was recorded in type as it was

        25       taking place?

        26       A.   It wasn't tape-recorded.  I would recall if it was

        27       taped.  I would say that they were taking notes as they

        28       went through maybe some documents or emails or things -

        29       something like that maybe.

        30

        31       Q.   Were you aware of any program of instruction being

        32       introduced at AWB after December of 2000 dealing with

        33       integrity matters?

        34       A.   Well, I know that there was a policy - yeah, they

        35       implemented a new series of international sales and

        36       marketing - well, I think the whole company, sorry,

        37       implemented a whole series of new policies and procedures.

        38       International sales and marketing had their own policies

        39       and procedures which were - I can't remember the specifics

        40       of it, but one of them would have been - I remember

        41       distinctly, was that, even in my position as, say, regional

        42       manager, I didn't have the authority to do any business

        43       without confirmation or authority of a superior, being my

        44       general manager or group general manager, for anything over

        45       50,000 tonnes.  I'm not sure when that policy came in

        46       place, but - Iranian negotiation finishing at 1 or 2 in the

        47       morning, I would have to contact Charles, or in one case I
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         1       had to contact Tim Goodacre to advise him that the price we

         2       had reached and were going to agree was X dollars per

         3       tonne, "Are you comfortable with that" and the tonnage

         4       involved, and he would give me the authority to do the

         5       business.

         6

         7       Q.   Did you ever see or were you ever instructed in any

         8       policy relating to foreign corrupt practices?

         9       A.   No.

        10

        11       Q.   Or the foreign corrupt practices legislation?

        12       A.   No, I think --

        13

        14       Q.   Paying bribes to officials in foreign countries?

        15       A.   I knew of a policy when I was in Egypt that you -

        16       because it affected our markets in Egypt - about you

        17       weren't supposed to give, when you flew, say, our

        18       government customers from Egypt over - that you couldn't

        19       give them spending money or you weren't supposed to pay for

        20       their flights or accommodation.  I knew there was some

        21       policy that had been implemented that was going to maybe

        22       impact on that.  But I think that policy was dropped.  I'm

        23       not sure whether it was an Australian policy, but I knew it

        24       affected the Americans too, so it was some trade policy.  I

        25       didn't know about - what did you call this other one, the

        26       corporations --

        27

        28       Q.   Foreign corrupt practices?

        29       A.   Foreign corrupt practices, I didn't - that didn't come

        30       to my knowledge until just more recently, when we were

        31       looking at the Commission and these sort of things.

        32

        33       Q.   Were you ever given any training or assistance on the

        34       issue of whether or not these additions to the contract

        35       price for wheat, such as the 10 per cent added to the

        36       contract value or the payment of a fee described as a

        37       "trucking fee" and the non-disclosure of the specifics of

        38       those amounts in circumstances where those amounts were

        39       being paid knowing that they were going to Iraq - were you

        40       ever given any instruction or information as to whether or

        41       not that might amount to an offence?

        42       A.   No.  As in under the corruptions act?

        43

        44       Q.   Yes.

        45       A.   But it became, I think - once the 10 per cent came in

        46       and I had formed the view that it was siphoning, I started

        47       to feel that - believe that I was breaking, or we were
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         1       breaking, the company was breaking, the UN sanctions, which

         2       I believed we were breaking a law there - not about the

         3       Australian corruption, but we were breaking the sanctions,

         4       which was what I thought was illegal.

         5

         6       Q.   My question to you was rather awkward, but put more

         7       simply:  were you ever, after December 2000, given any

         8       instruction as to whether or not the system that was in

         9       place with the Iraqis amounted to a breach of the criminal

        10       law of the Commonwealth of Australia?

        11       A.   No.

        12

        13       Q.   Do you know whether anybody within AWB ever examined

        14       that issue?

        15       A.   No, not while I was - up until 2003 that it had ever

        16       been - well, without our knowledge, I don't know if they've

        17       done it without our knowledge, they did some review, but we

        18       were never advised of it.

        19

        20       Q.   If it occurred, you weren't advised of it?

        21       A.   No.

        22

        23       Q.   And you weren't instructed in relation to what was

        24       within or without or outside of the Australian criminal

        25       law?

        26       A.   No.

        27

        28       MR AGIUS:   I just want to check my note, Mr Commissioner.

        29       Mr Commissioner, that is the evidence that I'm in a

        30       position to call from Mr Hogan at this point in time.  I

        31       would ask that, in relation to his cross-examination, as

        32       opposed to any further examination of him by his own

        33       counsel, leaving that aside, the further examination of

        34       Mr Hogan by anybody else be deferred until a date to be

        35       fixed and that Mr Hogan not be released from the notice

        36       requiring his further attendance.

        37

        38       THE COMMISSIONER:   Mr Kennan, do you wish to ask anything?

        39

        40       MR KENNAN:   Yes, just a few short questions,

        41       Mr Commissioner.

        42

        43       <EXAMINATION BY MR KENNAN:

        44

        45       MR KENNAN:   Q.   Mr Hogan, you discussed in answer to

        46       questions from Mr Agius negotiations over a contract with

        47       Iraq in November 2000, December 2000?
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         1       A.   Mmm-hmm.

         2

         3       Q.   And you said towards the end of those negotiations in

         4       December of 2000 the Iraqis had changed the specifications.

         5       A.   They'd changed the quality specifications of the

         6       300,000 tonnes.

         7

         8       Q.   What happened as a result of those negotiations?

         9       A.   We never concluded business of the 300,000 tonnes that

        10       was in place of the Russian contract, so we never confirmed

        11       that business.

        12

        13       Q.   You then did the trip with Darryl Borlase in February

        14       of the next year, 2001?

        15       A.   Correct.

        16

        17       Q.   You've referred to the trip report that you and he

        18       completed; is that correct?

        19       A.   Yes.

        20

        21       Q.   In the email that he sent with that trip report, a

        22       list of the people it was sent to included "MAWB

        23       International - all".  Who would have been included in that

        24       list?

        25       A.   "AWB International all", if it was a system generated

        26       one, would have had all international sales and marketing

        27       on it, from general managers to technicians to every

        28       regional manager, desk people, people in North Asia, the

        29       whole international sales and marketing team.

        30

        31       Q.   Can you name the people who were senior to you who

        32       would have been included in that "International all" list?

        33       A.   There would have been Tim Goodacre and Charles Stott,

        34       would have been the two most senior, and then there would

        35       have been a level of regional managers.

        36

        37       Q.   It also has "MAWB International New York", who would

        38       have been included in that list?

        39       A.   That would have been Tim Snowball, Al Conway and I'm

        40       not sure - there would have been another AWB person in our

        41       New York office as well.

        42

        43       Q.   Then there's "M International Marketing - all" - who

        44       would have been in that list?

        45       A.   That might have been the international marketing one.

        46       What was the first one, M International --

        47
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         1       Q.   Just simply "International All"?

         2       A.   That may have been the pool.  The first one may have

         3       been the pool, with Sarah Scales, David Johnson - I'm not

         4       sure what position Peter Geary held at that time.

         5

         6       Q.   Your evidence was that, after this report had been

         7       prepared and you returned to Australia, you raised the

         8       issue of Mr Stott?

         9       A.   Correct.

        10

        11       Q.   That is, the concern you'd expressed in the trip

        12       report about the excessive level of the transport fee and

        13       the aftersales service fee?

        14       A.   Correct, the siphoning.

        15

        16       Q.   And you explained in answer to Mr Agius why you didn't

        17       want to go over Mr Stott's head.

        18       A.   No - yes, I didn't want to go past Mr Stott to

        19       Mr Goodacre, who was a friend of Charles Stott's.

        20

        21       Q.   Why was it that you didn't then go to Mr Stott just

        22       one on one a second time?

        23       A.   Because the environment which we worked, it was just

        24       dismissed straightaway, so it was like it wasn't even

        25       questioned, it was just pretty much, "You're making an

        26       assumption, that's it, it's full stop and it's finished".

        27       As I think things - so I didn't want to just go back and

        28       take on Mr Stott, because at that time, as I said, he just

        29       basically got rid of a colleague of mine who was

        30       experienced in the Middle East, Mr Philip Hughes - he'd

        31       been at him.  They had some discussions, heated

        32       discussions, in the centre of the floor about issues

        33       before, and by December that year, six months after

        34       Charles, that guy had resigned.  Simon Burgess, who was in

        35       charge of the African desk, I think he lasted maybe three

        36       months before he was kind of - he resigned and was out.

        37       Adrian Hunter, another close friend, he was sacked because

        38       he said Mark Emons was a good regional manager.  Darryl

        39       Borlase was on thin ice because he believed Nigel Officer

        40       employed him only because he was a good footballer.  Tim

        41       Dewan was forced to take another position, or something, so

        42       he resigned.  There was this environment that - all right,

        43       it was controlled, it was intimidating, it was - so I

        44       raised the issue once, it didn't raise any alarm bells, the

        45       November contract didn't raise any alarm bells.  I was told

        46       just to do business and I said, "Well, all right, this is

        47       another Pakistan, just put your head down and just keep
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         1       doing it."

         2

         3       Q.   Well, from that time when you raised it with him in

         4       February 2001 until you left responsibility in about

         5       October 2002 for the Middle East, what was your belief as

         6       to what management wanted you to do in terms of

         7       administering the Iraqi contracts?

         8       A.   Just to continue on as - it was great business, it was

         9       extremely important.  As I said, Iraq became second or

        10       third, when we ranked all of our markets, and Japan was

        11       number one market - Iraq was up there with number two or

        12       three.  As I said, chartering were making, you know, so

        13       much money out of the freight business.  It was the

        14       cornerstone of their freight operations.  Treasury were

        15       making money.  It was great for our outperformance index

        16       with the pool.  If we didn't do the business it was worth

        17       $10 to $15 a tonne to the AWB pool, which would have an

        18       impact on growers.  It was just that same old - that

        19       culture that - the Pakistani culture, just do the business.

        20       We all kind of know about it but we don't talk about it.

        21       Just continue on as you're doing.

        22

        23       Q.   Finally, can I just ask you this:  at the time you

        24       raised this issue with Mr Stott in February 2001, what was

        25       the office set-up physically?  Whereabouts were you sitting

        26       in the office in relation to Mr Stott?

        27       A.   In 2001 - when we first started, when I first came

        28       back from Egypt, the office structure was a large desk

        29       system.  There was myself here; Philip Hughes sat next to

        30       me, which I tapped the back of his head if I sat next to

        31       him; Darryl Borlase I think sat across here; Simon Burgess

        32       sat across the other side of the desk, and that was only a

        33       desk apart; Charles Stott sat next to me right here on this

        34       side.  Now, that was the initial structure.  I think by

        35       2001, because I can remember the discussion, he had

        36       actually moved from that desk and moved over to another

        37       desk against the wall, which is only five or six metres

        38       away, but it was open - there was no office.  Charles was

        39       insistent upon open-desk systems.  He got rid of the

        40       offices and that.  He wanted full discussion and disclosure

        41       and to be actively involved in what we do in our markets.

        42

        43       MR KENNAN:   I have no further questions, Mr Commissioner.

        44

        45       THE COMMISSIONER:   Thank you, Mr Hogan.  I'll defer any

        46       further questioning to a date to be fixed by arrangement

        47       with your solicitors.
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         1

         2       THE WITNESS:   Thank you.

         3

         4       <THE WITNESS WITHDREW

         5

         6       THE COMMISSIONER:   Yes, Mr Agius.

         7

         8       MR AGIUS:   Might we have Mr Charles Stott, please.

         9

        10       SHORT ADJOURNMENT

        11

        12       <CHARLES ERIC STOTT, sworn:                  [3.30pm]

        13

        14       <EXAMINATION BY MR AGIUS:

        15

        16       MR AGIUS:   Q.   Mr Stott, might we have your full name,

        17       please?

        18       A.   Charles Eric Stott.

        19

        20       Q.   Are you the group General Manager, Rural Services?

        21       A.   That is correct.

        22

        23       Q.   That is rural services of AWB Limited?

        24       A.   Group General Manager of Rural Services, Landmark,

        25       which is wholly owned by AWB Limited.

        26

        27       Q.   Thank you.  Mr Stott, the inquiry has been provided

        28       with a statement of 11 pages, dated 22 December 2005,

        29       WST.0001.0137 through to and inclusive of 0147.  You can

        30       see the first page on the screen.  Have you read that

        31       statement?

        32       A.   Does this statement have my initials on it?

        33

        34       Q.   No, we have not a copy of your statement with

        35       initials, as best I know.  Perhaps I'll pass you a hard

        36       copy of the document that we were provided by Messrs Arnold

        37       Bloch Leibler at a time in December of 2005.  The document

        38       in front of you is the document that's on the screen.

        39       A.   The document that I asked to be provided to the

        40       inquiry has my signature on it, on each page.  This

        41       document does not have my initial on every page.

        42

        43       Q.   Do you have a copy of that signed and initialled

        44       document?

        45       A.   Not with me.

        46

        47       Q.   Might I ask whether there is one within the hearing
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         1       room that might be provided to the inquiry?

         2

         3       MR LACAVA:   Commissioner, I didn't realise this was going

         4       to be a problem.  I have one, but it's in my hotel room.

         5

         6       MR AGIUS:   Is there any way of comparing it to the

         7       document that we've been given as this witness's "can-say"

         8       statement?

         9

        10       THE COMMISSIONER:   Q.   Mr Stott, just take a minute to

        11       read that document, please, and tell me if it accords with

        12       the document that you have initialled.

        13       A.   Commissioner, this appears to be the document that I

        14       had initialled.

        15

        16       MR AGIUS:   I will tender it simply as a document at the

        17       moment, Mr Stott, and we can take up its comparison with

        18       the initialled copy tomorrow, because we won't be able to

        19       conclude your evidence today.  I'll tender that document,

        20       which we have as WST.0001.0137 through to and inclusive of

        21       0147.

        22

        23       EXHIBIT #198 STATEMENT OF EVIDENCE BY MR CHARLES STOTT,

        24       BARCODED WST.0001.0137-0147

        25

        26       MR AGIUS:   Q.   Mr Stott, what were the circumstances in

        27       which you came to initial and sign a copy of a statement?

        28       A.   In preparation for this inquiry, I was asked to

        29       prepare a statement by the company solicitors to assist the

        30       inquiry.

        31

        32       Q.   Did you initial and sign it before Christmas?

        33       A.   Yes, I initialled and signed it I think on

        34       22 December.

        35

        36       Q.   At the time you initialled and signed it, were you of

        37       the belief that it was true and correct to the best of your

        38       knowledge?

        39       A.   At the time when I signed it, yes.

        40

        41       Q.   I'll come to the detail of it tomorrow, when you're in

        42       a position to be certain that the document before you is

        43       the same as the one that you signed.  Perhaps this

        44       afternoon, in the time we have, I will ask you some

        45       questions about what I might describe as the beginning of

        46       what has been referred to as the Tigris matter.  At a time

        47       when --
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         1       A.   Excuse me.  Sorry to interrupt, Mr Agius.  I notice

         2       that all other witnesses you've asked whether this

         3       statement is correct as at to date, in light of the

         4       evidence that has been presented.  It was correct on

         5       22 December, but there would be some adjustments that I

         6       would like to make to this statement in light of the

         7       evidence that has been presented to the inquiry that I've

         8       read on the transcripts, because my knowledge to date,

         9       today, is better than it was at the time of writing this

        10       statement.

        11

        12       Q.   I'm content to take that evidence from you now if you

        13       are happy to deal with the matter on the basis that the

        14       statement in front of you is in fact the statement that you

        15       made in December of last year.  I don't want to find

        16       tomorrow that the statement you've initialled and signed is

        17       different from the one upon which I am going to examine

        18       you.  That is the only reason I have not proceeded to ask

        19       you what would have been, in the ordinary course, my next

        20       question.  Would you prefer to deal with that matter now

        21       for the sake of the record?

        22       A.   I think it would be far better to deal with it

        23       tomorrow, when we have the initial statement, to make sure

        24       that that's the statement we're dealing with.

        25

        26       Q.   Thank you for making that point.  Tomorrow morning,

        27       when you've had a chance to review that statement and

        28       compare it to the one before you, we'll proceed to deal

        29       with what, if any, differences you would say there were to

        30       that statement, given what I imagine you would say was

        31       knowledge you didn't have at the time you made your

        32       estimate - is that going to be the circumstance?

        33       A.   I'm happy to deal with the changes tomorrow morning,

        34       when we have the initialled statement.

        35

        36       Q.   Can I ask you now about the beginnings of the Tigris

        37       matter, if we just think about that.  Could we bring up,

        38       please, AWB.0129.0075.  This is a copy of a letter signed

        39       by you when you were Manager, International Business

        40       Development with BHP; is that right?

        41       A.   That is correct.

        42

        43       Q.   You caused it to be sent to the Chief Executive of the

        44       Wheat Board?

        45       A.   That's who it is addressed to.

        46

        47       Q.   What did you know of the circumstances as to how it
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         1       came about that 20,000-odd tonnes of wheat was delivered to

         2       Iraq in 1996?

         3       A.   The origins of this transaction go back to 1995.

         4

         5       THE COMMISSIONER:   That's not an answer to the question,

         6       Mr Stott.

         7

         8       MR AGIUS:   Q.   Is the question too large?  Do you want me

         9       to break it up for you?

        10       A.   I would appreciate that.

        11

        12       Q.   Were you involved at the initial stages of this

        13       transaction?

        14       A.   Yes.

        15

        16       Q.   Did you come to understand that there was a proposal

        17       to provide wheat to the Iraqis by BHP?

        18       A.   Yes.

        19

        20       Q.   Were you the initiator of that proposal?

        21       A.   No.

        22

        23       Q.   Who was, to the best of your knowledge?

        24       A.   The Iraqis and BHP and a number of other companies

        25       were involved in 1995 to provide humanitarian goods to the

        26       Iraqis.

        27

        28       Q.   Who was the initiator of this proposal, to the best of

        29       your knowledge?

        30       A.   I think the Ministry of Oil in Iraq.

        31

        32       Q.   What, it was an invitation to treat, was it?  We have

        33       to start somewhere, Mr Stott.  That's why I've asked you to

        34       pick a point and tell us what you know from the point at

        35       which you first gained knowledge.  Perhaps we might move

        36       from there.

        37       A.   Maybe it might help the Commission if I give a bit of

        38       the environment at the time that we were experiencing in

        39       Iraq in 1995.

        40

        41       THE COMMISSIONER:   Q.   "We" being BHP?

        42       A.   No, "We" being Australia, the international community

        43       and the Iraqis - would that be helpful?  It might help to

        44       explain the origins of this transaction.

        45

        46       MR AGIUS:   Q.   If it relates to this transaction, then

        47       yes.
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         1       A.   Iraq had been in the grip of sanctions, UN sanctions,

         2       now since August 1990, and there was a great humanitarian

         3       crisis looming in Iraq.  The international community was

         4       saying, "Enough is enough", it was time to lift sanctions

         5       on Iraq and the UN resolve appeared to be weakening towards

         6       Iraq.

         7

         8            The US position was that sanctions should be

         9       maintained on Iraq, and the only way that the Iraqis can

        10       feed themselves is through the adoption of the Oil-for-Food

        11       Program, which had not been adopted at that point because

        12       that occurred later, I understand, in 1996.

        13

        14            In April 1995 an Asian company - is it appropriate, in

        15       terms of process, to mention the name of the companies?

        16

        17       THE COMMISSIONER:   Q.   Yes.

        18       A.   Hyundai of Korea approached us through the IGB seeking

        19       to make a - fund a cargo of grain to help the Iraqis at

        20       this time, because they had run out of resources to enable

        21       themselves to feed the people.  Hyundai donated, or

        22       financed, I should say - financed an approximately $5m

        23       shipment of grain to Iraq that was sent around April.

        24

        25            Later on that year Zuhair Daoud rang me and asked

        26       whether I had heard of a company called BHP.  I advised

        27       Zuhair that I had heard of the company called BHP.  He then

        28       said, "Well, that's very good, I'll come back to you".  A

        29       couple of weeks later he said there are a number of

        30       companies that may be interested in financing humanitarian

        31       cargoes, and those companies were - one was BHP, one was I

        32       think Mitsubishi of Japan, and there was another one -

        33       another Korean company who I can't recall the name of, but

        34       there was another Korean company that was looking to

        35       finance some cargoes.

        36

        37            The proposal was at that point that they would finance

        38       those cargoes and there would be a payment mechanism to be

        39       agreed with them to enable the shipment of goods to Iraq.

        40

        41       MR AGIUS:   Q.   What was the next thing that happened?

        42       Did those proposals proceed?  Did they fulminate, did they

        43       resound in contracts?

        44       A.   The payment mechanisms that were proposed were

        45       discussed quite extensively between BHP and the AWB at that

        46       time --

        47
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         1       Q.   During this time of the extensive discussions, were

         2       you still employed at the AWB?

         3       A.   Yes.

         4

         5       Q.   Were these discussions taken with you?

         6       A.   Yes.

         7

         8       Q.   Who were you discussing this matter with on behalf of

         9       BHP?

        10       A.   With BHP there were a number of people involved in the

        11       discussions.  There was the legal counsel of BHP Petroleum.

        12       There was Norman Davidson Kelly and Tom Harley.  There were

        13       finance people involved, but I don't recall their names.

        14

        15       Q.   Were a number of propositions put to the AWB about how

        16       a shipment of wheat to Iraq might be financed by BHP?

        17       A.   Yes.

        18

        19       Q.   Was an arrangement eventually agreed upon between BHP

        20       and AWB?

        21       A.   Yes.

        22

        23       Q.   What was the substance of the arrangement that was

        24       eventually agreed upon?

        25       A.   Cash payment via third parties.

        26

        27       Q.   The third party being BHP?

        28       A.   Yes.

        29

        30       Q.   So BHP was to make a payment to AWB in return for

        31       which AWB would ship a quantity of wheat to Iraq?

        32       A.   Yes.

        33

        34       Q.   Was the quantity that quantity which equated to $5m?

        35       A.   Yes.

        36

        37       THE COMMISSIONER:   Q.   US - we're speaking in US dollars?

        38       A.   Yes.

        39

        40       MR AGIUS:   Q.   Was that how the quantity was fixed?  That

        41       is, the quantity of the wheat was fixed by reference to a

        42       sum of US$5m?

        43       A.   Yes.

        44

        45       Q.   So BHP were willing to pay for US$5m worth of wheat

        46       and AWB undertook to ship the wheat in return for $5m from

        47       BHP?
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         1       A.   Yes.

         2

         3       Q.   What point had that arrangement reached when you left

         4       AWB?

         5       A.   The ship had been chartered.  You can see by this

         6       particular document that the bill of lading date was

         7       26 January 1996, so the ship had been chartered and the

         8       contract was basically being executed.

         9

        10       Q.   If we go behind this document to the next document,

        11       0076, this is the Austwheat bill of lading, and if we go to

        12       the invoice, which is 0078, this is the Australian Wheat

        13       Board's invoice for the account of the Grain Board of Iraq

        14       in respect of that shipment for a total of US$4,999,920.

        15       Are they the documents that relate to the shipment,

        16       Mr Stott?

        17       A.   They appear to be.  They have the name of the vessel

        18       that was financed, the MV Ikan Sepat.  The amount relates

        19       to it.  So I say yes.

        20

        21       MR AGIUS:   I tender the documents AWB.0129.0075 through to

        22       and inclusive of 0078.

        23

        24       EXHIBIT #199 COPY OF LETTER SIGNED BY MR STOTT AS

        25       MANAGER, INTERNATIONAL BUSINESS DEVELOPMENT WITH BHP,

        26       DATED 7/6/1996,  TOGETHER WITH AUSTWHEAT BILL OF LADING

        27       AND AWB INVOICE, BARCODED AWB.0129.0075-0078

        28

        29       MR AGIUS:   Q.   Do you know what date it was that you

        30       wrote the letter 0075 in your capacity as manager,

        31       international business development, for BHP to the chief

        32       executive of the Australian Wheat Board?  The letter itself

        33       does not appear to be dated.

        34       A.   The letter of indemnity "dated this 7th day of June,

        35       1996", so I assume that is the date that I --

        36

        37       Q.   Sorry, I missed that.  So is that about the date that

        38       you wrote that letter?

        39       A.   Yes.

        40

        41       Q.   How long had you been at BHP as at the date of that?

        42       A.   I joined BHP towards the end of January, so five

        43       months.

        44

        45       Q.   Prior to your joining BHP at the end of January, were

        46       you aware of what BHP was to receive in return for

        47       providing the US$5m worth of wheat to the Iraqis?
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         1       A.   No.

         2

         3       Q.   I take it that the AWB was paid by BHP?

         4       A.   Yes.

         5

         6       Q.   At the time of the shipment?

         7       A.   Yes.

         8

         9       Q.   When you joined BHP, did you become aware of what it

        10       was that BHP had gained, if anything, as a result of the

        11       provision of this wheat to the Iraqis?

        12       A.   No.

        13

        14       Q.   Did you ever learn that?

        15       A.   No, I don't think I did.

        16

        17       Q.   You still don't know to this day?

        18       A.   Could you repeat the question, sorry?

        19

        20       Q.   Did you ever learn of what it was that BHP had gained,

        21       if anything, as a result of the provision of this wheat to

        22       the Iraqis?

        23       A.   I assumed that BHP was making a shipment to ingratiate

        24       themselves with the Iraqis on the basis that they might win

        25       some benefits later on.

        26

        27       Q.   Is that an assumption you made while you were at AWB,

        28       or after you left AWB and joined BHP?

        29       A.   That is an assumption that I made at AWB.

        30

        31       Q.   When you came to BHP, were you able to confirm whether

        32       or not your assumption was correct?

        33       A.   No, I was not able to confirm that.

        34

        35       Q.   Did you ever learn of any arrangement that BHP had

        36       with the Iraqis whereby the Iraqis agreed to pay for that

        37       wheat at a later date on terms which included the accrual

        38       of interest?

        39       A.   Prior to joining BHP, while I was still at AWB, one of

        40       the payment mechanisms of the original transactions that

        41       was proposed back in September was that BHP would receive

        42       payment for that cargo, as one alternative, five years

        43       after the bill of lading date, or oil receipts, if

        44       sanctions allowed.  There were various other mechanisms

        45       that were being proposed that AWB was aware of and we were

        46       communicating with BHP at that time on those various

        47       mechanisms.
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         1

         2       Q.   As at the date you left AWB were you aware as to

         3       whether or not any one of those mechanisms had firmed up

         4       into an agreement between the IGB and BHP?

         5       A.   No.

         6

         7       Q.   When you joined BHP, sometime thereafter, did you

         8       learn as to whether any of those mechanisms had firmed up

         9       into an agreement?

        10       A.   No.

        11

        12       Q.   Did you ever learn that?

        13       A.   No.  Just one point I should correct.  Until such time

        14       as when I returned back to AWB and Mr Norman Davidson Kelly

        15       approached me at AWB, that is when I became aware of the

        16       payment mechanism that had been agreed.

        17

        18       Q.   Between the IGB and BHP?

        19       A.   I'm not sure if it was agreed between the IGB and BHP

        20       or it was the Ministry of Petroleum and BHP or some other

        21       department.  BHP - in early 1995, Iraq opened up its oil

        22       industry to attract foreign investors.  Until that point

        23       the oil industry had been completely closed to foreign

        24       investors and they did the oil engineering work and

        25       exploration work basically themselves.  They conducted -

        26       I'm not sure when, but at some stage, I understand, in

        27       1995, they conducted an oil industry seminar where many oil

        28       companies went to Iraq to look at the opportunities.  There

        29       were large discovered but undeveloped oil resources within

        30       the country that were prized developments and many, many

        31       oil companies started going to Iraq in pursuit of those

        32       prizes, because the general feeling was that the resolve

        33       for sanctions was weakening and that sanctions would be

        34       lifted very soon, and therefore a lot of the oil companies

        35       were jockeying for position to earn the right to develop

        36       these discovered but undeveloped oil resources.

        37

        38       Q.   In May of 1995 you wrote this to Messrs Lawrenson and

        39       Storey, with copy to Mr McKeown. Could we bring up, please,

        40       AWB.0129.0002.  Who was John Lawrenson?

        41       A.   John Lawrenson was the managing director of Australian

        42       Wheat Board.

        43

        44       Q.   And Ron Storey?

        45       A.   Ron Storey was the manager, I think at this time, of

        46       international sales and marketing, it may have been the

        47       pool as well, but I'm not certain.
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         1

         2       Q.   At the Australian Wheat Board?

         3       A.   At the Australian Wheat Board.

         4

         5       Q.   And Peter McKeown?

         6       A.   Peter McKeown was the chief legal counsel at the

         7       Australian Wheat Board.

         8

         9       Q.   May we take it that this communication was, to the

        10       best of your knowledge and belief, accurate at the time

        11       that you wrote it?

        12       A.   Yes.

        13

        14       Q.   You copied it to yourself, but you were the author,

        15       were you not?

        16       A.   Can I see the whole document, please?  Yes, that is a

        17       document that I wrote as a briefing note for Mr Lawrenson.

        18

        19       Q.   You say:

        20

        21            Contrary to DFAT's legal advice we have now

        22            received UN approval for Iraq transactions

        23            to proceed on the basis of:  "Cash payment

        24            to be received through third parties".

        25

        26            In light of this decision the BHP

        27            transaction, structured slightly

        28            differently, is now able to proceed...

        29

        30            Under the old mechanism the IGB was to open

        31            a 5 year deferred payment L/C in favour of

        32            the AWB.  The IGB was to pay cash or

        33            deliver oil in substitution for cash if UN

        34            restrictions on oil exports were

        35            terminated.  The AWB was to assign its

        36            payment and oil receipt rights to BHP and

        37            in return the AWB would receive cash from

        38            BHP on bill of lading date.

        39

        40       So that was the old mechanism as you understood it to be at

        41       that time?

        42       A.   Yes.

        43

        44       Q.   You go on to state:

        45

        46            The new mechanism, which is still to be

        47            negotiated with BHP, should simply be COD.
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         1            BHP will then be left to make its own

         2            arrangements with the Iraq's.

         3

         4       That was what you understood to be a new mechanism that had

         5       been approved by the UN?

         6       A.   Yes.

         7

         8       Q.   If I can interpret that just a little, and correct me

         9       if I'm wrong, the new mechanism then meant that the AWB

        10       would provide the wheat to the Iraqis and BHP would pay for

        11       that in cash, BHP being a third party, and it would pay for

        12       that by paying the AWB?

        13       A.   Yes.

        14

        15       Q.   BHP would then be left to make its own arrangement

        16       with Iraq; is that right?

        17       A.   Yes.

        18

        19       THE COMMISSIONER:   Q.   To whom was the sale to be made -

        20       to BHP or to the Iraqis?

        21       A.   The sale was made to the Iraqis, but BHP financed the

        22       shipment.

        23

        24       MR AGIUS:   Q.   What you'd been told by the UN - I only

        25       want your evidence as to this - was that the AWB could

        26       enter into a contract with the Iraqis to sell the Iraqis

        27       wheat and that arrangement would be approved and it would

        28       be approved as well if the payment for that wheat came in

        29       cash from BHP?

        30       A.   Yes, the mechanism was approved, payment by third

        31       parties - BHP was that third party.  They paid for that

        32       cargo.

        33

        34       Q.   You were in favour of this transaction, were you not?

        35       A.   Yes.

        36

        37       Q.   Indeed, you had an opinion that DFAT had taken too

        38       strict a view or too strict an interpretation of what the

        39       UN sanctions had required?

        40       A.   Yes.

        41

        42       MR AGIUS:   I tender that document, Mr Commissioner.

        43

        44       EXHIBIT #200 COMMUNICATION FROM MR STOTT TO MR LAWRENSON

        45       AND MR STOREY, CC MR MCKEOWN AND MR STOTT, DATED 5/12/1995,

        46       BARCODED AWB.0129.0002

        47
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         1       MR AGIUS:   Q.   That was 12 May 1995.  Can I bring you

         2       forward to 26 September 1995.  Could we bring up, please,

         3       AWB.0129.0003.  This is an apparent draft of an agreement

         4       between BHP Development Finance Limited and yourself at the

         5       Australian Wheat Board.  Did you ever enter into this

         6       agreement, Mr Stott?

         7       A.   No.

         8

         9       Q.   Do you know whether the AWB ever entered into this

        10       agreement?

        11       A.   I know the AWB did not enter into this agreement.

        12

        13       Q.   Can you provide the background to how it came about

        14       that this agreement in draft form came to be drawn up?

        15       A.   This was the way, in September, that the transaction

        16       was being discussed with BHP, and we were seeking approval

        17       from DFAT at the same time.

        18

        19       Q.   The background as set out in this draft seems to

        20       revert to a version of what might be referred to as "the

        21       old mechanism" as you had described it in your

        22       communication - would you agree with that?

        23       A.   Mr Agius, would you mind if we could go back to the

        24       previous document?  Could we pull that up on the screen,

        25       because the dates don't seem to be right on that document.

        26       The date of the previous document --

        27

        28       Q.   AWB.0129.0002 is dated --

        29       A.   That document is not 12 May 1995.  That document, I

        30       think, has picked up the American structure and was written

        31       in December, not May.

        32

        33       Q.   So we ought to read it as 5 December 1995?

        34       A.   I do.

        35

        36       Q.   In which case this document which I've described as a

        37       draft pre-dated it by some nearly three months?

        38       A.   Correct.  The document that we were just discussing

        39       before we've come back to this document; correct.

        40

        41       Q.   It therefore sets out what is described and what we

        42       now know to be the December communication from you to

        43       others at the Australian Wheat Board, it describes the old

        44       mechanism?

        45       A.   Correct.

        46

        47       MR AGIUS:   I tender the draft, AWB.0129.0003 through to
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         1       0006.

         2

         3       EXHIBIT #201 DRAFT LETTER BARCODED AWB.0129.0003-0006

         4

         5       MR AGIUS:   Q.   Can you recognise any of the handwriting

         6       on that document, Mr Stott?

         7       A.   I can't see any handwriting on the document.

         8

         9       Q.   Can we go to 0004.

        10       A.   I can't be certain, but it looks like Rex Lister's

        11       handwriting, but I can't - well, it's got "PMcE".  I can't

        12       be certain whose handwriting it is.  I can be certain that

        13       it's not mine.

        14

        15       Q.   Can we go to AWB.0129.0043.  I just take you to the

        16       next page, 0044, so that you can see that in type it's

        17       signed "Best regards Charles Stott".  Then, if we go back

        18       to the first page, 0043, it's to the Iraq Grain Board from

        19       the Australian Wheat Board, dated 26 September 1995.

        20       A.   Yes.

        21

        22       Q.   And you were informing the IGB that - may we take it

        23       "your friends" is a reference to BHP?

        24       A.   Yes.

        25

        26       Q.   Is that BHP Petroleum at that time?

        27       A.   I think BHP Petroleum.  I think BHP Petroleum.

        28

        29       Q.

        30

        31            ...have allocated a total of usd 5 million

        32            enabling us to conclude the first shipment

        33            subject to --

        34

        35       What's the reference to "SOMO"?

        36       A.   I think it's State Oil Marketing Organisation.

        37

        38       Q.   An Iraqi organisation?

        39       A.   Yes.

        40

        41       Q.   IGB being the Iraq Grain Board?

        42       A.   Yes.

        43

        44       Q.   And CBI?

        45       A.   Central Bank of Iraq.

        46

        47       Q.   You there set out the offer, which refers to the
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         1       quantity, price of the wheat, the grade of the wheat and,

         2       over the page, you note all other terms and conditions as

         3       per your standard contract terms "where not inconsistent

         4       with the faxed terms and the above details".  If we go to

         5       the next document --

         6

         7       THE COMMISSIONER:   Q.   Just before you leave that,

         8       Mr Stott, why didn't you use the parties' names?

         9       A.   BHP did not want it to be disclosed to anyone until it

        10       was certain that a payment mechanism that was acceptable to

        11       the UN was found.

        12

        13       Q.   What about the other party referred to in the second

        14       paragraph?

        15       A.   The Iraqis did not want us to talk on - disclose on

        16       public wires, which they assumed were being monitored by

        17       the US intelligence services, of names of companies that

        18       were wanting to make humanitarian donations to them.  So we

        19       did not mention - in respect of the Iraqis, we did not

        20       mention those names on communications to them.

        21

        22       MR AGIUS:   Q.   You were talking to another party about

        23       another 10,000 tonne parcel; is that right?

        24       A.   That's correct.

        25

        26       Q.   Did the arrangements which are foreshadowed there

        27       concerning the other party ever come to fruition?

        28       A.   No, they did not.

        29

        30       Q.   You say:

        31

        32            I would be pleased to provide a 100,000

        33            tonne offer for your consideration however

        34            would you please confirm what payment

        35            mechanism will apply for the extra tonnage.

        36

        37       Does that reflect an earlier discussion that you'd had with

        38       Zuhair?

        39       A.   Zuhair believed that he was going to be able to get a

        40       number of companies to fund shipments of grain to him, and

        41       so therefore he wanted to - he believed that he would be

        42       able to find financing for up to 100,000 tonnes.

        43

        44       Q.   On a similar sort of scheme?

        45       A.   Yes.

        46

        47       Q.   Payment by third parties?
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         1       A.   The original proposal at this time included SOMO IGB,

         2       so at this stage the proposal was still on utilising the

         3       deferred payment mechanism.  So in September we're still

         4       discussing the deferred payment mechanism or taking oil, in

         5       the event that sanctions were lifted and that was allowed

         6       to occur.

         7

         8       Q.   When you say still on the deferred payment mechanism,

         9       deferred payment as between the IGB and BHP Petroleum, but

        10       direct payment as between AWB and BHP Petroleum?

        11       A.   The first mechanism that was being discussed at this

        12       time was the deferred payment mechanism as one option, or

        13       oil receipts, oil shipments, in the event that sanctions

        14       allowed that, and that's why we were also negotiating with

        15       SOMO an oil supply agreement to enable the cargo to be

        16       funded, but that mechanism did not proceed.

        17

        18       Q.   Go on, sorry.

        19       A.   I've finished answering the question.

        20

        21       Q.   So the reference to "deferred payment", just to get

        22       back to my question, was deferred payment as between the

        23       IGB and BHP Petroleum, or deferred payment as between the

        24       IGB and the Australian Wheat Board?

        25       A.   The deferred payment mechanism was as described in the

        26       document that you put up prior to this document - was how

        27       the transaction was being contemplated at that time.

        28

        29       MR AGIUS:   I'll tender that two-page communication,

        30       AWB.0129.0043 and 0044.

        31

        32       EXHIBIT #202 TWO-PAGE COMMUNICATION, DATED 26/9/1995,

        33       BARCODED AWB.0129.0043-0044

        34

        35       MR AGIUS:   The next document that we have is

        36       AWB.0129.0057.  This would appear to be a communication

        37       from Mr Lister at the Australian Wheat Board to the Grain

        38       Board of Iraq.  I tender that document.

        39

        40       EXHIBIT #203 COMMUNICATION FROM MR LISTER AT THE

        41       AUSTRALIAN WHEAT BOARD TO THE GRAIN BOARD OF IRAQ,

        42       BARCODED AWB.0129.0057

        43

        44       MR AGIUS:   Q.   The next document would appear to be the

        45       written advice that you received, Mr Stott, from the

        46       Department of Foreign Affairs and Trade.  Could we bring up

        47       AWB.0106.0018.  That was the advice that you received from
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         1       DFAT?

         2       A.   Can I read the document, please?

         3

         4       Q.   Yes.

         5       A.   Could we move it down to the next page?  That is

         6       correct.

         7

         8       MR AGIUS:   I tender those two pages, Mr Commissioner.

         9

        10       EXHIBIT #204 WRITTEN ADVICE RECEIVED BY MR STOTT FROM

        11       DEPARTMENT OF FOREIGN AFFAIRS AND TRADE, DATED 6/11/1995,

        12       BARCODED AWB.0106.0018-0019

        13

        14       MR AGIUS:   Q.   Could we bring up, please, AWB.0129.0062.

        15       Is this the contract that was made between the Australian

        16       Wheat Board and the Grain Board of Iraq, referable to this

        17       matter, Mr Stott?

        18       A.   Yes.

        19

        20       MR AGIUS:   I tender that.

        21

        22       EXHIBIT #205 CONTRACT NO. A2741 BETWEEN AUSTRALIAN WHEAT

        23       BOARD AND GRAIN BOARD OF IRAQ, BARCODED AWB.0129.0062

        24

        25       MR AGIUS:   Q.   It was signed by you on behalf of the

        26       Australian Wheat Board?

        27       A.   Yes.

        28

        29       THE COMMISSIONER:   Q.   What does the payment term relate

        30       to?

        31       A.   It relates to the payment via third parties, which was

        32       the payment mechanism that we ultimately had approved by

        33       DFAT and the United Nations.

        34

        35       MR AGIUS:   Q.   But it was still a payment mechanism to be

        36       agreed as between the AWB, the Australian Wheat Board, and

        37       the Grain Board of Iraq?

        38       A.   Correct.

        39

        40       Q.   May we take it, then, that as at 14 December 1995 no

        41       payment mechanism had been agreed?

        42       A.   No, you cannot take that.

        43

        44       THE COMMISSIONER:   Q.   When was it agreed?

        45       A.   As at the time that this contract was entered into, it

        46       had been agreed.  I do not enter into a contract unless I

        47       have the payment mechanism agreed.
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         1

         2       MR AGIUS:   Q.   What was the payment mechanism, then, as

         3       at the date that you entered this contract?

         4       A.   Payment by third parties.

         5

         6       Q.   Does that mean payment by BHP Petroleum to the

         7       Australian Wheat Board?

         8       A.   It does.

         9

        10       Q.   Was that payment documented in some way, or that

        11       arrangement documented in some way?

        12       A.   I'm sure it would have been.

        13

        14       Q.   And you're sure because, what, you would not have

        15       entered into this contract unless it had been documented?

        16       A.   That is correct.

        17

        18       THE COMMISSIONER:   Q.   But the invoice which has

        19       previously been tendered, AWB.0129.0078, says "payments to

        20       be made in terms of contract A2741", and then, when you go

        21       to A2741, it says "payment mechanism as mutually agreed

        22       between the parties".  Is there not some other document

        23       which tells who's going to pay to whom?

        24       A.   Rex Lister, Commissioner, managed the documents, and I

        25       am very confident that there should be in Rex's files

        26       pertaining to this matter very clear evidence as to what

        27       was ultimately agreed, but I did not keep that because Rex

        28       maintained the contracts files.

        29

        30       MR AGIUS:   Q.   That contract with another copy of the

        31       same had previously been forwarded to the Director-General

        32       of the Grain Board of Iraq.  Could we bring up, please,

        33       AWB.0129.0060.  This is a letter from you to Zuhair

        34       regarding contract A2741, "Wheat - Iraq", whereby you

        35       provide him with two copies of the contract, ask him to

        36       sign the one signed by you and to return it to you; is that

        37       right?

        38       A.   That's correct.

        39

        40       MR AGIUS:   I tender that document.

        41

        42       EXHIBIT #206 LETTER FROM MR STOTT TO DIRECTOR-GENERAL OF

        43       THE GRAIN BOARD OF IRAQ, BARCODED AWB.0129.0060

        44

        45       MR AGIUS:   Q.   Could we bring up, please, AWB.0129.0059.

        46       This is an export sales note which indicates at the bottom

        47       that it's dated 15 December 1995, and it appears to relate
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         1       to this same contract, does it not?

         2       A.   That's correct.

         3

         4       Q.   Is that an internal Australian Wheat Board document?

         5       A.   Yes.

         6

         7       MR AGIUS:   I tender that document.

         8

         9       EXHIBIT #207 EXPORT SALES NOTE, DATED 15/12/1995, BARCODED

        10       AWB.0129.0059

        11

        12       MR AGIUS:   Q.   Then can I bring you to a document of

        13       21 June 1996, barcoded AWB.0129.0152.  I will just take you

        14       to the next page, 0153, so that you can see that it was

        15       apparently a letter from yourself, as manager,

        16       international business development.  Could we go back to

        17       page 0152.  It's directed to Zuhair and it relates to this

        18       shipment, does it not?

        19       A.   Can I read the second page, please?  Can I go back to

        20       the first page, please, of this document?  And the second

        21       page again, sorry?  I've not seen this document since --

        22

        23       THE COMMISSIONER:   Q.   You wrote it.

        24       A.   Well, not seen it since 1996, Commissioner.  It

        25       appears to be a document that I have prepared.

        26

        27       MR AGIUS:   Q.   To send to Zuhair in Iraq?

        28       A.   Can we go back to the top of the document again,

        29       please?  It appears that I've prepared it to send to

        30       Zuhair.

        31

        32       Q.   Did you send it to him?

        33       A.   It's unsigned, so I don't know if it was sent.

        34

        35       Q.   This is a copy of a document, is it not; there's no

        36       letterhead.  If you had sent Mr Zuhair a letter, it would

        37       have been sent on letterhead, might it not?

        38       A.   It would have been.

        39

        40       Q.   Might this be a copy of a letter that you sent to

        41       Zuhair?

        42       A.   It might be a copy of a letter that was proposed to be

        43       sent to Zuhair, but given it is unsigned by me - on the top

        44       of the document there is reference to - isn't that a fax?

        45

        46       Q.   What's your best recollection, Mr Stott?  You said you

        47       hadn't seen this since 1996.  Is that your best
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         1       recollection?

         2       A.   I have not seen this document since 1996 until now.

         3

         4       THE COMMISSIONER:   Q.   Who is Mr Jim Lyons?

         5       A.   Jim Lyons is the legal counsel for BHP Petroleum at

         6       that time.

         7

         8       Q.   And whose handwriting is that?

         9       A.   It's my handwriting.

        10

        11       MR AGIUS:   Q.   Would that not indicate that you had gone

        12       so far as to clear this letter with Mr Lyons, as legal

        13       counsel?

        14       A.   I would have cleared it with Mr Lyons, because I was

        15       not privy, given I was not with BHP at the time, as to

        16       how - what arrangements BHP had in place in Iraq, so

        17       anything that came to me on this particular vessel, while I

        18       was employed with BHP, I would have cleared with their

        19       legal counsel.

        20

        21       Q.   This was a letter prepared whilst you were manager,

        22       international business development, for BHP Petroleum, was

        23       it not?

        24       A.   That's what it appears to be, yes.

        25

        26       Q.   So the answer is yes?

        27       A.   Yes.

        28

        29       Q.   You had cleared it with Mr Lyons on the basis that,

        30       what, its content was accurate and you had authority to

        31       send it out?

        32       A.   I would have cleared it with Mr Lyons to ensure that

        33       the content of it was accurate as to the way that BHP had

        34       understood the transaction to be, but if you look at the

        35       fax address that's been cut off at the top of that

        36       document, it appears as though it's been faxed to BHP,

        37       Norman Davidson Kelly.

        38

        39       Q.   Don't worry about that; we'll come to that in a

        40       moment.

        41       A.   Okay, sorry.

        42

        43       Q.   Do you have a recollection of having sent that

        44       document to Zuhair?

        45       A.   No.

        46

        47       MR AGIUS:   I tender that two-page document, AWB.0129.0152
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         1       and 0153.

         2

         3       EXHIBIT #208 TWO-PAGE LETTER PREPARED WHILST MR STOTT WAS

         4       MANAGER, INTERNATIONAL BUSINESS DEVELOPMENT, BHP PETROLEUM,

         5       DATED 21/6/1996, BARCODED AWB.0129.0152-0153

         6

         7       MR AGIUS:   Q.   The letter would seem to make plain that

         8       your knowledge was as at the date of this letter, 21 June

         9       1996, in the light of Resolution 986, that there was no

        10       value in pursuing a mechanism with the UN; is that right?

        11       A.   This is a document that I prepared, or appear to have

        12       prepared, with BHP Petroleum's legal counsel.  I don't know

        13       whether it went.  The proposition that you put appears to

        14       be that in the document, but I have not signed this

        15       document.

        16

        17       Q.   No, but you cleared it with Mr Lyons, so may we take

        18       it that it reflected - whether you signed it or not,

        19       whether you sent it to Zuhair or not - the view that you

        20       held as at 21 June 1996?

        21       A.   It appears to reflect that position at June 1996.

        22

        23       Q.   And it reflected this position, didn't it:  as far as

        24       your government officials were concerned, after Resolution

        25       986 there was now - that is, as at that time - no

        26       opportunity for the IGB, BHP and AWB to work a new payment

        27       procedure with the UN that could be retrospectively applied

        28       to capture that shipment; that's true as well, isn't it?

        29       A.   What was the proposition that you just put to me?

        30

        31       Q.   That the letter reflects your position as you

        32       understood it, and that was, as far as government officials

        33       were concerned, after Resolution 986 there was no

        34       opportunity for the IGB, BHP and AWB to work a new payment

        35       procedure with the UN that could be retrospectively applied

        36       to capture that shipment?

        37       A.   I don't know if that was my state of mind.

        38

        39       Q.   Isn't that what the first paragraph on the second page

        40       says?

        41       A.   That's what that says.

        42

        43       Q.   This is what you were writing to Zuhair in a letter

        44       that you had cleared with Mr Lyons?

        45       A.   This is what I had drafted - appear to have drafted in

        46       a letter that I've cleared with Mr Lyons.

        47
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         1       Q.   So it reflected information that you believed and

         2       accepted, did it not?

         3       A.   Could you repeat that question, sorry?

         4

         5       Q.   It reflected information that you believed and

         6       accepted?

         7       A.   It reflected information that was available to me on

         8       21 June 1996.

         9

        10       Q.   Which you accepted as accurately representing the

        11       situation?

        12       A.   Which I would have understood not accurately

        13       reflected - I understood to be a reflection of the

        14       situation on 21 June 1996.

        15

        16       Q.   Indeed, to the point where you had formed the

        17       conclusion that, no matter how much you wanted to, in the

        18       environment that pertained as at that time you were not

        19       able to effect a payment mechanism with the IGB without

        20       breaching UN sanctions?

        21       A.   At that time it appeared that the payment mechanism

        22       was going - at that time BHP - this letter reflects that

        23       BHP had difficulty with the payment mechanism that was

        24       being proposed.

        25

        26       THE COMMISSIONER:   Q.   Not difficulty:

        27

        28            ...it now appears in the current

        29            environment that we are simply not going to

        30            be able to.

        31

        32       That's not a difficulty, that's a prohibition, an

        33       inability?

        34       A.   Commissioner, at that time it appears that, in the

        35       current environment, that is correct, that we're not going

        36       to be able to find a mechanism that is going to work in

        37       1996.  But BHP has a very extensive network of lobbyists

        38       who would have been working to sort through this particular

        39       issue.  This letter was cleared with the legal counsel of

        40       BHP Petroleum in this format, but I have no knowledge as to

        41       whether this letter went to the IGB.  It is not signed by

        42       me.

        43

        44       Q.   Mr Stott, if the substance of this letter is accurate,

        45       it would seem that you not only entered into a contract

        46       for the sale of this wheat - the contract being with the

        47       IGB - without a payment mechanism in place, but you also
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         1       sent a shipment of wheat without a payment mechanism in

         2       place?

         3       A.   That is not correct, Commissioner.  The shipment went

         4       with a payment mechanism in place.  The shipment was

         5       approved by the United Nations.

         6

         7       MR AGIUS:   Q.   That was a payment mechanism as between

         8       the Australian Wheat Board and the IGB which required BHP

         9       to pay cash for the wheat.

        10       A.   The payment mechanism was via third parties.  We had

        11       full --

        12

        13       Q.   Is the answer to my question yes?

        14       A.   Sorry, Mr Agius, would you repeat the question so that

        15       I can make sure that I answer it correctly.

        16

        17       Q.   That was a payment mechanism as between the Australian

        18       Wheat Board and the IGB which required BHP to pay cash for

        19       the wheat?

        20       A.   Yes.

        21

        22       Q.   I think perhaps the Commissioner's question was

        23       directed to this:  as at the date of that shipment there

        24       was no payment mechanism in place between the IGB and BHP.

        25       A.   That's correct.  That may have been correct.  I don't

        26       know what arrangements existed between the IGB, BHP or BHP

        27       and administrative petroleum or SOMO or the Central Bank of

        28       Iraq.  I was not privy to any of the arrangements, at the

        29       time that I was with the AWB, of what arrangements BHP had

        30       in place in situ in the country.

        31

        32       Q.   Or whether there was any arrangement in place --

        33       A.   That's correct.

        34

        35       Q.   -- other than an arrangement for deferred payment?

        36       A.   I was not clear as to what arrangements BHP had in

        37       place in Iraq.  I was not clear on that point.

        38

        39       Q.   Aren't the arrangements that were in place apparent

        40       from the second paragraph of this letter of 21 June 1996?

        41       A.   In June 1996 I am now with BHP.  We were talking about

        42       1995, as to what I knew at the time the cargo went.  At the

        43       time the cargo went I was not aware of the arrangements

        44       that BHP had in place with the Iraqis.

        45

        46       Q.   But as at the time the cargo went, it's apparent,

        47       isn't it, that the only arrangement that was in place
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         1       between the IGB and BHP was the one that's referred to in

         2       the second paragraph of your letter of 21 June?

         3       A.   No, that was apparent to me.

         4

         5       Q.   That's not my question.  I'm not saying it was

         6       apparent to you in 1995, but as a matter of fact it is now

         7       apparent, is it not, that the only arrangement that BHP

         8       Petroleum had, if it had one, with the IGB was the one that

         9       we see in the second paragraph of this letter?

        10

        11       THE COMMISSIONER:   Could you go back to the previous page,

        12       please?

        13

        14       THE WITNESS:   In September 1995 that is an accurate

        15       reflection of what was being contemplated.

        16

        17       MR AGIUS:    Q.   You're not aware of anything that

        18       suggests there was any other arrangement contemplated

        19       between September 1995 and the arrangement you refer to in

        20       the second paragraph of this letter of 21 June 1996; is

        21       that right?

        22       A.   No, I'm not aware of any other arrangements that might

        23       have existed between BHP and any of the Iraqi state

        24       government entities.

        25

        26       Q.   You said that you've not read this letter since June

        27       of 1996.  Could we go to 0153 - that's the next page -

        28       there's a reference at the end of the letter in lower case

        29       "cs:cr" and then "cs014".  May we take it that the "cs" is

        30       a reference to yourself and that the "cr" is a reference to

        31       either your secretary or the typist or word processor who

        32       prepared this letter, and that "cs014" is the number

        33       assigned to this document within the electronic database

        34       that was available to you in June 1996?

        35       A.   I'm not aware of the coding - of the way the

        36       secretaries code documents in BHP.

        37

        38       Q.   Did you have a secretary in June 1996?

        39       A.   No.

        40

        41       Q.   If you wanted letters prepared, would you dictate them

        42       and have them typed in a typing pool?

        43       A.   I generally wouldn't do my own typing.  At that time I

        44       don't know who would have typed that letter for me.

        45

        46       Q.   But somebody would have?

        47       A.   Someone would have typed it.
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         1

         2       THE COMMISSIONER:  Someone with the initial "CR", I would

         3       expect.

         4

         5       MR AGIUS:   Q.   Isn't that right?

         6       A.   Someone would have typed it is correct.

         7

         8       Q.   Let's not waste time on that, Mr Stott.  Can we go

         9       forward now to AWB.0129.0151.  This is a letter to you from

        10       Mr Davidson Kelly of 26 October 2000, which is signed by

        11       him, at a time when you had returned to the AWB, now AWB

        12       Limited, in which he refers to catching up with you on that

        13       day and attaching the letter which he thought had been

        14       discussed with you on the telephone that day.  Can you see

        15       that, Mr Stott?

        16       A.   I can see that.

        17

        18       Q.   Can we go to the top right-hand corner of that letter.

        19       Is that your handwriting?

        20       A.   That is.

        21

        22       Q.   "Marise, keep this, thanks, Charles"?

        23       A.   That's correct.

        24

        25       Q.   Dated 27/10?

        26       A.   That's correct.

        27

        28       Q.   If we go to the document that was attached, to the

        29       next document, 0152, it appears to be the same copy of the

        30       same letter of 21 June 1996 that we were just asking you

        31       questions about; would you agree?

        32       A.   That was attached to that document.

        33

        34       Q.   Yes, that's the way it appears in the documents as

        35       they have been provided by AWB.

        36       A.   I don't know what was attached to that document.  How

        37       many pages - can we go back to the first document, please?

        38

        39       Q.   You'll see the trace line at the top, Mr Stott.  In

        40       the far right-hand corner there's a number that we're all

        41       familiar with seeing on the top of a fax and there's 001?

        42       A.   Yes.

        43

        44       Q.   If we go to 0152, which is the next page, and we go to

        45       the very top of the page --

        46       A.   Yes.

        47
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         1       Q.   -- "002"?

         2       A.   Yes.

         3

         4       Q.   If we go to the second page of the letter, the very

         5       top of the page, please "003"?

         6       A.   Yes.

         7

         8       Q.   Do you see that each page contains a trace line "BHP

         9       CN Davidson Kelly".

        10

        11       THE COMMISSIONER:   Q.   On the face of the first page it

        12       says, "Via facsimile transmission.  Number of pages 3"?

        13       A.   Yes.

        14

        15       MR AGIUS:   Q.   Does it not now appear to you, Mr Stott,

        16       that on 26 October 2000 you received the letter from

        17       Mr Davidson Kelly that you can see as 0151, together with

        18       0152 and 0153, copy of the letter dated 21 June 1996?

        19       A.   It appears that I've received that letter on the

        20       26th --

        21

        22       Q.   Of October --

        23       A.   -- of October.

        24

        25       Q.   -- or 27 October 2000; is that right?

        26       A.   It appears that's the case.

        27

        28       MR AGIUS:   I tender those three pages, Mr Commissioner.

        29

        30       EXHIBIT #209 THREE-PAGE LETTER TO MR STOTT FROM

        31       MR DAVIDSON KELLY, DATED 26/10/2000, BARCODED

        32       AWB.0129.0151-0153

        33

        34       MR AGIUS:   Q.   You asked Marise to keep it, Marise being

        35       your secretary at the time?

        36       A.   Marise was my PA.

        37

        38       Q.   So does that refresh your recollection, that in fact

        39       you did see this document in October 2000?

        40       A.   No, that does not refresh - that does not --

        41

        42       Q.   In what circumstances did you discuss this letter with

        43       Mr Davidson Kelly on 26 October 2000?

        44       A.   I don't recall discussing it with Mr Davidson Kelly on

        45       26 October 2000.

        46

        47       Q.   Can I bring you to two documents closer to that time
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         1       in 2000 that may assist your recollection.  Can we bring

         2       up, please, AWB.0102.0176.  This is a letter addressed "To

         3       whom it may concern", signed by the President of BHP

         4       Petroleum, Mr Aiken, of 13 September 2000.  Did you see

         5       that letter at about 13 September 2000?

         6       A.   I don't know the - whether it was about 13 September,

         7       but I recall seeing that letter.

         8

         9       Q.   Do you remember the context in which you saw the

        10       letter?

        11       A.   Mr Davidson Kelly had advised me that BHP Petroleum

        12       has assigned its interests to Tigris Petroleum, and this

        13       is - I asked Mr Davidson Kelly to provide me evidence of

        14       that, and he would have provided this evidence to me.

        15

        16       MR AGIUS:   I tender that document.

        17

        18       EXHIBIT #210 LETTER ADDRESSED "TO WHOM IT MAY CONCERN",

        19       SIGNED BY THE PRESIDENT OF BHP PETROLEUM, MR AIKEN,

        20       DATED 13/9/2000, BARCODED AWB.0102.0176

        21

        22       MR AGIUS:   Q.   So it seems that on or shortly before

        23       13 September 2000 you had been in contact, or

        24       Mr Davidson Kelly had been in contact with you on the issue

        25       of this debt?

        26       A.   Mr Davidson - well, it could have - on or about or

        27       after that date, that is correct.  I can't be precise as to

        28       whether it was before this letter was signed or after that

        29       letter was signed.

        30

        31       Q.   But you'd asked him for some evidence?

        32       A.   That's correct.

        33

        34       Q.   And this letter appears to provide such evidence, does

        35       it not?

        36       A.   That is correct.

        37

        38       Q.   Can we go to the next document.  This is the last

        39       document that I will take you to today, Mr Stott, in view

        40       of the time - AWB.0106.0104.  It's an email from

        41       Mr Davidson Kelly to you at AWB:

        42

        43            Charles,

        44

        45            Here is a draft of a letter to the AWB re

        46            the BHP P --

        47
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         1       Which we take to be BHP Petroleum --

         2

         3            receivable.  Comments appreciated and a

         4            formal version will be delivered to you

         5            asap.

         6

         7            fyi Tigris is an Aussie registered company

         8            and enjoys the support of our friends at

         9            DFAT who, as I told you, are interested in

        10            the outcome of the discussions to recover

        11            the Obligation.

        12

        13            It was good to see you, Mark Vaile and Bob

        14            Bowker in Melbourne yesterday.

        15

        16            Best wishes

        17

        18            N

        19

        20       Then there is an attachment, which we have at

        21       AWB.0129.0070, which is a draft of a letter to you

        22       regarding this shipment, a draft about which it seems

        23       Mr Davidson Kelly was requesting your comments.

        24       A.   Is there a question?  Sorry, I --

        25

        26       Q.   Have you been able to have a look at the letter?

        27       A.   Sorry.

        28

        29       Q.   I was just letting you look at the letter before I

        30       asked you a question.

        31       A.   Yes, I've had a look at the letter.

        32

        33       Q.   Do you recall receiving that draft from

        34       Mr Davidson Kelly?

        35       A.   Yes, I recall receiving that from Mr Davidson Kelly.

        36

        37       Q.   Who were the persons described as "our friends at

        38       DFAT"?

        39       A.   I don't know.

        40

        41       Q.   Mr Davidson Kelly has said this in his email to you:

        42

        43            Tigris is an Aussie registered company and

        44            enjoys the support of our friends at DFAT

        45            who, as I told you, are interested in the

        46            outcome of the discussions...

        47
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         1       Who had Mr Davidson Kelly spoken to you of?

         2       A.   I don't know.

         3

         4       Q.   Had he spoken to you of particular individuals at

         5       DFAT, or should we understand this reference to "enjoys the

         6       support of our friends at DFAT" as being no more than

         7       enjoys the support of DFAT?

         8       A.   This letter was written to me from Norman - it appears

         9       he's still at BHP at the time.  BHP have the most

        10       sophisticated lobbying group that I have seen and they are

        11       well able to deal with issues in Canberra, and if Norman

        12       has said "our friends at DFAT", I would just take that to

        13       mean DFAT generally, no-one specifically.  I don't recall

        14       Norman mentioning any names to me.

        15

        16       Q.   What had Mr Davidson Kelly said to you?  He's

        17       referring here to a conversation that he had with you.

        18       What had he said?

        19       A.   Norman had indicated to me that he wanted me to carry

        20       a letter for him to the Iraqis.

        21

        22       Q.   What else had he said?

        23       A.   He told me that Tigris had been established, Tigris

        24       was taking over BHP's interests in Iraq.

        25

        26       Q.   Did you speak about this debt?

        27       A.   Norman asked me to carry a letter that pertained to

        28       that obligation.

        29

        30       Q.   What else did he say?

        31       A.   I don't recall any other conversation.

        32

        33       Q.   What did he say about DFAT?

        34       A.   I don't recall him saying anything about DFAT.

        35

        36       Q.   So this reference to "and enjoys the support of our

        37       friends at DFAT who, as I told you, are interested in the

        38       outcome of the discussions to recover the Obligation" - do

        39       you say that reference is a reference to something that

        40       never happened, that wasn't the subject of a conversation?

        41       A.   It may have been subject of a conversation, but I

        42       don't recall a conversation around whoever he spoke to at

        43       DFAT.  BHP had very good relations with most departments in

        44       Canberra.

        45

        46       Q.   Yes, I'm only interested in what the conversation was,

        47       not what the facts might have been behind the conversation,
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         1       at this stage, Mr Stott.  Did Mr Davidson Kelly tell you

         2       that Tigris enjoyed the support of DFAT?

         3       A.   He has told me in this letter, or email --

         4

         5       Q.   No, I'm asking you about the conversation.  In the

         6       conversation did he tell you that Tigris enjoyed the

         7       support of DFAT?

         8       A.   I don't recall that in a conversation.

         9

        10       Q.   Did he tell you in the conversation that DFAT was

        11       interested in the outcome of the discussions to recover the

        12       debt from the Iraqis?

        13       A.   I don't recall.

        14

        15       Q.   Did you see Mr Davidson Kelly in Melbourne with

        16       Mark Vaile and Bob Bowker on 14 October 2000 - that would

        17       be the day before this email?

        18       A.   I'm embarrassed to say that I don't remember meeting

        19       Mark Vaile and Bob Bowker on that day, and I've looked at

        20       my diary back at that time, because I expected that you

        21       might ask me that question, and I simply don't recall

        22       meeting the Deputy Prime Minister on that day.

        23

        24       Q.   Where is your diary?

        25       A.   Those diaries have been provided to the Commission.

        26

        27       Q.   So you've looked at a diary of which this inquiry has

        28       a copy?

        29       A.   Correct.

        30

        31       Q.   The day before - that is, the day referred to as

        32       "yesterday" in this email - was 14 September 2000.  The

        33       letter, exhibit 210, from Mr Aiken, addressed "To whom it

        34       may concern" and which relates to this Tigris debt, is

        35       dated 13 September 2000 - does that assist your

        36       recollection?

        37       A.   Sorry, I don't understand the question, Mr Agius.

        38

        39       Q.   Does it assist your recollection as to what had

        40       occurred on 14 September, and what I've done is to try to

        41       put this in a context for you.  It seems that we have a

        42       letter from BHP about this debt dated 13 September 2000.

        43       It seems that there was a meeting on the very next day with

        44       Mr Vaile and Mr Bowker and Mr Norman Davidson Kelly.  That

        45       would be 14 September.

        46

        47       THE COMMISSIONER:    And perhaps with you as well.
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         1

         2       MR AGIUS:   Q.   Mr Davidson Kelly says, "It was good to

         3       see you, Mark Vaile and Bob Bowker", which may suggest a

         4       meeting between the four of you.

         5       A.   I simply don't recall meeting Mark Vaile and

         6       Bob Bowker with Norman Davidson Kelly on that day.  I may

         7       have, but I don't - I haven't been able to confirm that in

         8       my diaries that have been provided to the Commission and I

         9       have no recollection of meeting Mark Vaile.

        10

        11       Q.   The diary that you've provided to the Commission to

        12       which you've had reference, is that a paper diary or an

        13       electronic diary?

        14       A.   That I understand is the electronic back-up of our

        15       computer records, and I only keep an electronic diary, I do

        16       not keep any paper diaries.

        17

        18       Q.   That was the case in September 2000?

        19       A.   That has been the case throughout my working career.

        20

        21       MR AGIUS:   Mr Commissioner, I tender the email from

        22       Mr Davidson Kelly, AWB.0106.0104 and the draft letter,

        23       AWB.0129.0070.

        24

        25       EXHIBIT #211 EMAIL FROM MR DAVIDSON KELLY,

        26       BARCODED AWB.0106.0104, TOGETHER WITH DRAFT LETTER,

        27       BARCODED AWB.0129.0070

        28

        29       MR AGIUS:   Is that a convenient time?

        30

        31       THE COMMISSIONER:   Yes.  I'll adjourn until 10am.

        32

        33       AT 5.05PM THE HEARING WAS ADJOURNED TO

        34       WEDNESDAY, 8 FEBRUARY 2006 AT 10AM

        35

        36
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        45

        46
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