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Statement by Commissioner

The purpose of today’s hearing is to address all outstanding documentary matters
and, hopefully, to establish a process to ensure that this Inquiry receives all of the
documents to which it is entitled.

. I wish to make one matter absolutely clear. I will not require counsel assisting me
to decide whether they wish to recall witnesses previously called, or to call further
witnesses, until the Inquiry has all the documents to which it is entitled. It is
likely that there will be further public hearings at which oral evidence will be
called from witnesses. However a final decision on which witnesses must be
recalled cannot yet be made. I do not intend to have more than one further block
of public hearings.

. Regarding outstanding documents, there are at least five matters which need to be
addressed.

. First, I must be satisfied that AWB has fully responded to all notices served upon
it. Fourteen notices have been so served. I will require an affidavit or statutory
declaration from an appropriate person attesting that all documents within the
purview of those notices have been provided.

Second, there needs to be a resolution of all outstanding claims for legal
professional privilege. The Federal Court has now ruled, as I had previously
ruled, that exhibit 665 is not protected by legal professional privilege, and it has
been made public. In consequence it is probable that Mr Lindberg will be
required to give further evidence. However Young J, in AWB v Cole, held that a
Commissioner exercising powers conferred by the Roval Commissions Act 1902
did not have power to require production of a document to a Commission or
Inquiry where the document was subject to legal professional privilege. Further,
his Honour held that a Royal Commissioner did not have power to make a binding
decision whether a claim for legal professional privilege should be upheld. That

decision is binding upon me, and upon all future Royal Commissioners. It has the



effect that, where a person or company was given notice to produce documents to
a Royal Commission or Commission of Inguiry, and a claim for legal professional
privilege was made in respect of documents the subject of such a notice, a Royal
Commissioner could not, in practice, proceed in the exercise of the obligations
cast upon him by the Letters Patent, without an approach to the Federal Court.
The inconvenience of such an arrangement is obvious. It is my view that a Royal
Commissioner, or Commissioner exercising the powers under the Royal
Commissions Act 19012, should be able to exercise the functions required of him
by the Letters Patent by exercising the powers conferred upon him by the Royal
Commission Aet 1902 without the assistance of a court being sought. The
function of the Court is, in appropriate circumstances, to review the exercise of
power by a Commissioner. I wrote to the Attorney-General accordingly. There
has now been introduced into the Parliament a bill which, should it be passed in its
present form, will allow a Commissioner exercising the powers under Royal
Commissions Aet 1902 to require all documents, including those subject to legal
professional privilege, to be produced in answer to a notice duly served. Where
there is a claim for legal professional privilege for a document, the Commissioner
can, by notice, require its production to him for the purpose of ruling upon
whether the claim for legal professional privilege should be upheld or rejected. If
the claim is upheld, the document must be returned to the recipient of the notice,
and its contents must be disregarded for the purposes of the Commission. If the
claim for legal professional privilege is rejected, the document will become
available to the Commission or Inquiry. Royal Commissioners would thus have
the power to determine whether the claim for legal professional privilege should
be upheld, but the decision of a Royal Commissioner may be subject to review by
the Federal Court,

The need for such a process will become obvious when I indicate that, to date,
AWB has provided lists of documents or categories of documents in respect of
which a claim for legal professional privilege has been made. To date the lists
comprise 1,240 documents, or categories of documents. This Inquiry has been
advised that there is a further long list yet to be provided. I do not know how
many additional documents will be on that list. I am faced with the need to

address the claims for legal professional privilege of at least 1,240 documents, and

possibly many more.
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