Reasons

. Application has been made by the Commonwealth on behalf of a number of
Commonwealth agencies within the Australian Intelligence Community (AIC)
that there not be published:

a. certain documents produced to this Inquiry by the AIC; and

b. affidavits in support of the application.

. In support of the application I have received three statutory declarations, which [
have been asked to keep secret. They are marked Secret 1, 2 and 3 respectively
and have been initialled by me.

. The documents produced by the AIC are contained in a folder, which I have
marked Secret 4.

. The grounds upon which the application is brought are that the public interest
requires that the documents and the affidavits remain secret because:

a. the documents are highly classified for national security reasons; and

b. the statutory declarations, if disclosed, might reveal information which
might defeat the protection for the documents, which the
Commonwealth seeks to invoke.

. The submissions in support of the application contend that public disclosure of the
documents would:

a. reduce Australia’s intelligence partners’ willingness to provide further
information to Australia’s intelligence and law enforcement agencies;
and

b. compromise sources and methods of intelligence collection and
thereby seriously prejudice Australia’s national security, defence, law
enforcement and foreign liaison interests.

. The secret statutory declarations establish those grounds for the orders sought.'

. The power of this Inquiry to make appropriate orders for non-disclosure of both
the documents and the secret statutory declarations is undoubted (see s 8D(3)(b)
of the Royal Commissions Act 1902 (Cth)).

. There is precedent for commissions of inquiry making such orders.

' See Sankey v Whitlam (1978) 142 CLR 1 at 43 - 44 per Gibbs ACT; Alister and Ovs v R (1984) 154
CLR 404 at 435 per Wilson and Deane 1J; and Church of Scientology v Woodward (1980) 43 ALR 587
at 602 per Mason J.
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9. Ihave considered whether it is appropriate to restrict availability of the documents
and secret statutory declarations to two counsel and two solicitors assisting the
Inquiry and to myself, to the exclusion of both other lawyers assisting the Inguiry,
and more importantly, counsel and solicitors representing AWB Limited and
individual witnesses called at the Inquiry. I have formed the view that access
should be so restricted. This means that counsel appearing for AWB Limited and
witnesses are unable adequately to address argument to me as to why such orders
should not be made. This position has been recognised by the courts, which have
held that, in an appropriate case, and in particular where issues of national security
are involved, that undesirable consequence must nonetheless give way to the
national interest.’

10. 1 have considered the secret documents. It will be necessary for a distillation of
the material to be made, which does not disclose the source of the information, nor
permit persons who may have access to the distillation to determine from whence
it came or how it was collected or received.

11. The appropriate course is for the Commonwealth on behalf of the AIC to provide
1o me a draft document which, in the view of the AIC, does not disclose material
which ought not, in the public interest, be disclosed, and which satisfies the
Commonwealth that the summation does not infringe Australia’s national security
interest. | will then consider that summation, and if satisfied that it is a sufficient
and adequate summation of the material in the secret documents, will then publish
it.

12. Four copies of the secret documents have been provided to the Inquiry. One is for
my use, two are for the use of nominated counsel and solicitors assisting the
Inquiry, and the fourth is available to be shown to witnesses who are understood

to have the appropriate security clearance entitling them to see the documents. If a

* See Inquiry into the Centenary House Lease, Commissioner Hunt, first decision on public interest
immunicy, 20 September 2004; see references to material not being disclosed in the Report on the
Australian Security Intelligence Organisation by the Royal Commission on Australia’s Security and
Intelligence Agencies, December 1984, Australian Government Publishing Service, Canberra 1985, p
2; Report on the Australian Secret Intelligence Service (Public Edition) by the Commission of Inquiry
into the Australian Secret Intelligence Service March 1995, Ausiralian Government Publishing Service,
Canberra 1995, page xxi paragraph 9.

" See Alister and Ors v R (1984) 154 CLR 404 at 469 per Gibbs CI, Wilson, Brennan and Dawson JJ;
Amer v The Minister for Immigration, Local Government and Ethnic Affairs (Nos [ and 2) at 2 = 3 per
Lockhart ] (unreported, Lockhart J, 18 and 19 December 1989); Nicopoulos v Commissioner for
Corrective Services [2004] NSWSC 562 per Smart AJ at [83] and [99]; and Traljesic v Artorney-
General of the Commanwealth of Australia (2006) FCA 125 (9 February 2006) at [23] — [24] per Rares
L
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