Inguiry into certain Australian companies in relation to the
UN Oil-for-Food Programme

Reasons

. The application to examine Minister Downer on behalf of Mr Lindberg has been
withdrawn. There remains only the application on behalf of Mr Geary and Mr
Long.

. The application to examine on behalf of Mr Geary and Mr Long was put,
correctly, both in writing and orally, subject to the examination of Mr Downer
upon the suggested topics by Counsel Assisting. It thus may be that, after hearing

the examination by Counsel Assisting, the application may not be pressed.

. The application was not based on any conflict between the evidence of Mr

Downer on the one hand, and Mr Geary or Mr Long on the other.
. The application was based upon a desire to explore:

a. the exercise of the approval process under the Customs (Prohibited
Exports) Regulations 1958, and any Ministerial Submissions in

relation to that;

b. testing Mr Downer’s recollection regarding receipt of cables;
C. the basis for Mr Downer’s opinion regarding the importance of certain
cables;

d. knowledge of material in Secret Exhibit 4;
e. why a cable forwarded to his office was not shown to him; and

f. Mr Downer’s knowledge of Mr Long’s achievements as an adviser to

the Coalition Provisional Authority.
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It is to be borne in mind that the reason why this Inquiry is considering the
knowledge of the Commonwealth, and thus its Ministers and officials, is because
of its possible relevance as a defence, should the ingredients of a knowledge based
offence otherwise be established against AWB Ltd or any of its officers. It was the
Inquiry which decided the knowledge of the Commonwealth may become
relevant, and commenced investigations regarding any such knowledge on 1
December 2005,

This application brings into focus the respective roles of Counsel Assisting the

Inquiry, and Counsel for a witness.

A Commission of Inquiry exercising the powers under the Royal Commissions Act
1902 (“the Act™), may inform itself in such manner as it regards appropriate. It has
compulsive powers which enable it to obtain documents and evidence from
witnesses. It need not hold hearings at all, and any hearings it does hold need not
be held in public. Speaking generally, the restriction on the powers of a Royal
Commission is that any person or body who might be adversely affected by its
findings must be afforded procedural fairness or natural justice. That usually
exhibits itself in such a person being advised of any likely adverse finding and

being given an opportunity to respond.

The scope and role of a person appearing before an Inquiry or Royal Commission
regarding the examination of a witness is addressed by s 6FA of the Act. It
provides:

Any legal practitioner appointed by the Attorneyv-General to assist a Commission, any person
authorized by a Commission to appear before it, or any legal practitioner authorized by a
Commission to appear before it for the purpose of representing any person, may, so far as the
Commission thinks proper, examine or cross-examine any witness on any matter which the
Commission deems relevant to the inquiry, and any witness so examined or cross-examined
shall have the same protection and be subject to the same liabilities as if examined by any of
the Commissioners, or by the sole Commissioner, as the case may be,

Pursuant to s 6FA of the Act, authorisation to appear before a Commission of
Inquiry must be sought. It was in all instances by Counsel and solicitors appearing

for each witness. The authorisation was granted on the ‘usual terms’. Those terms
were:

(a) this authorisation to appear may be withdrawn, or made subject to altered or additional
limitations or conditions at any time; and
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