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         1       MR AGIUS:   Good morning, Mr Commissioner.  We have

         2       Ms Felicity Jane Johnston at the Austrade office in

         3       Washington - that is, the Austrade office in the Australian

         4       Embassy in Washington.  She is accompanied by her lawyer,

         5       Mr Keith Harrison.  I understand that Mr Harrison seeks

         6       authorisation to appear on behalf of Ms Johnston.

         7

         8       THE COMMISSIONER:   Yes, very well.  Mr Harrison, that

         9       authorisation is granted on what we call the usual terms.

        10

        11       MR HARRISON:   Thank you.

        12

        13       <FELICITY JANE JOHNSTON, sworn:         [7.28am]

        14

        15       <EXAMINATION BY MR AGIUS:

        16

        17       MR AGIUS:   Q.   Ms Johnston, is your full name Felicity

        18       Jane Johnston?

        19       A.   Yes, it is.

        20

        21       Q.   We have a statement from you dated 10 May 2006 of

        22       76 paragraphs.  Do you have a copy of that statement with

        23       you?

        24       A.   I do, sir.

        25

        26       Q.   There are a couple of typographical errors that I want

        27       to take up with you before I have you adopt the statement.

        28       Would you go to paragraph 21 on page 4.

        29       A.   Yes.

        30

        31       Q.   In that paragraph you refer to an AWB contract for

        32       25,000 metric tonnes of wheat.  The number that you ascribe

        33       to that contract in the document that we have is 4921.  In

        34       fact, upon checking the original contract, it seems that

        35       the contract number for that contract is 4821.

        36       A.   Yes, I believe you are correct.  I am sorry about the

        37       error.

        38

        39       Q.   And then if you go to paragraph 22, in the second

        40       line, you refer to another October contract.  You describe

        41       it as being 4921 again.  I think that contract should be

        42       4822.

        43       A.   Yes, that's correct.

        44

        45       Q.   They are the only two typographical errors I could

        46       find.  With those corrections, Ms Johnston, do you say that

        47       the contents of your statement are true and correct to the
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         1       best of your knowledge and belief?

         2       A.   I do, sir.

         3

         4       MR AGIUS:   Mr Commissioner, I tender the statement up to

         5       and inclusive of paragraph 60.

         6

         7       THE COMMISSIONER:   Yes.

         8

         9       EXHIBIT #965 STATEMENT OF FELICITY JANE JOHNSTON DATED

        10       10/5/2006 UP TO AND INCLUDING PARAGRAPH 60

        11

        12       THE COMMISSIONER:   I have considered the balance of that

        13       document.  It doesn't seem to me to be material to any

        14       issue that I need to resolve.

        15

        16       MR AGIUS:   Can I, for completeness, just record the

        17       barcode number of that tender.  It is WST.0032.0001 through

        18       to and inclusive of 0012.  In each case the barcode number

        19       is followed by a letter "R" to indicate the editing.

        20

        21       Q.   As I understand the technical situation that pertains

        22       this morning, Ms Johnston, we had hoped that you would be

        23       able to access a web site that has been created, upon which

        24       has been lodged a great many documents.  Unfortunately,

        25       because of some technical security considerations at the

        26       embassy in Washington, you can't access that web site from

        27       your current position during the course of this hearing.

        28       I do understand, however, that you do have a CD-ROM of most

        29       of those documents, and you also have access to a hard copy

        30       of some of the documents.  Am I correct in that?

        31       A.   Yes, that's correct.

        32

        33       Q.   As best as we can, I will try to conduct this

        34       examination with minimal reference to the documents, but if

        35       at any time you see a need or you would prefer to refer to

        36       a document, would you just indicate and we will make such

        37       other arrangements as we can to have a copy of the document

        38       available to you.

        39       A.   Thank you, yes.

        40

        41       Q.   I don't want you to be hampered by the technical

        42       problems we have this morning.  Can I begin by asking you

        43       some questions with a view to expanding upon what you have

        44       told us in your statement about the assistance that the

        45       customs experts had or perhaps did not have during the

        46       course of their administration of the Oil-for-Food Program

        47       from about July of 1999.  We understand the general
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         1       background, that sanctions were in place, and you can

         2       appreciate that we understand some of the detail of those

         3       sanctions.  As at July of 1999, there was a requirement, as

         4       part of the procedures that had been laid down pursuant to

         5       the sanctions, that contracts be checked and approved and

         6       that, in particular, contracts be checked for price and

         7       value.  You would agree with that, would you not?

         8       A.   Yes, that's correct.

         9

        10       Q.   What assistance did customs experts have in assessing

        11       contracts for price and value from June of 1999?

        12       A.   Really, the only tool that was available to the

        13       customs experts in July of 1999 was the oil-for-food

        14       database, which contained details of previous contracts

        15       that had been processed under the oil-for-food system, and

        16       the Internet as a resource tool.

        17

        18       Q.   When you say "the Internet", the Internet contains an

        19       ocean of information providing you can find it.  What

        20       particular parts of material available on the Internet was

        21       access sought to?

        22       A.   There really was no guidance of any sort provided at

        23       that time, other than that the customs experts should use

        24       the Internet as a research tool to assist in establishing

        25       prices for items that were contracted under the program.

        26

        27       Q.   So if you take a notional AWB contract for the sale of

        28       wheat in the second half of 1999 - that is, the sale of

        29       wheat to Iraq - what type of information would be available

        30       to any customs checking officer at the UN in order to

        31       examine that contract for price and value?

        32       A.   The customs officers would have been able to compare

        33       the price of that wheat contract with the metric tonnage

        34       price of other contracts already in the system, or they

        35       would have been able to use the Internet as a research tool

        36       to assess the market value of wheat.  However, the market

        37       values of wheat would not have taken into consideration

        38       transportation costs to Iraq, insurance, any additional

        39       costs associated with delivery to Iraq.

        40

        41       Q.   Did the information available on the Internet extend

        42       to cost variations depending upon the quality and type of

        43       wheat?

        44       A.   I can't recall whether it did or not.

        45

        46       Q.   Did that information relate in any way to any premium

        47       that the Iraqis might have been prepared to pay in order to
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         1       obtain particular a grade, quality or class of wheat?

         2       A.   I'm not absolutely certain about what the criteria

         3       used by the government of Iraq in its contracting

         4       processing was, but I do believe that different qualities

         5       of wheat were taken into consideration in the review

         6       process.

         7

         8       Q.   Was there a benchmark price that was used, and did you

         9       operate within parameters on either side of a given

        10       benchmark price?

        11       A.   No.

        12

        13       Q.   If you forgive me for saying so - and I say this with

        14       respect - it doesn't seem as though there was much

        15       assistance available to the customs officers, given the

        16       importance of the work that they had to do; would you agree

        17       with that?

        18       A.   Yes, I would agree with that.  At the time that

        19       I commenced my duties, there was very, very minimal

        20       guidance provided.

        21

        22       Q.   Were you given any instructions as to whether or not

        23       there could, in conformity with the UN resolutions, be

        24       included in the cost of wheat the cost of inland transport

        25       within Iraq --

        26       A.   No, sir.

        27

        28       Q.   -- when considering whether or not the contracts

        29       represented good value and were at a reasonable price?

        30       A.   I am sorry, could you repeat the question, please?

        31

        32       Q.   Let me start again.  Were you given any instructions

        33       as to whether or not there could, in conformity with the

        34       UN instructions, be included in the contract cost of wheat

        35       the cost of inland transport?

        36       A.   No, I was not.

        37

        38       Q.   So far as the precise role of the customs experts was

        39       concerned, you had the task of ensuring that the --

        40       A.   I am sorry, Mr Agius, I have lost volume completely.

        41

        42       Q.   Can you hear me now?

        43

        44       MR HARRISON:   We cannot hear you.  Can you hear us?

        45

        46       MR AGIUS:   Yes.  That's a bit pointless, isn't it?

        47
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         1       THE WITNESS:   Now you are back.

         2

         3       MR HARRISON:   We can hear you now.

         4

         5       MR AGIUS:   Q.   So far as the precise role of the customs

         6       experts was concerned, were you concerned with anything

         7       beyond ensuring that the goods were appropriate - that is,

         8       that they were of an appropriate kind - and that the price

         9       was fair and reasonable and represented good value?

        10       A.   One of the things that I do recall being advised to do

        11       was to assess that the goods were included on the

        12       distribution plan for the relevant phase, and that the

        13       quantities were within the distribution plan limits

        14       specified within the plan.

        15

        16       Q.   And, in addition, that the goods were being sold at a

        17       price which was reasonable and represented reasonable

        18       value?

        19       A.   Yes, correct.

        20

        21       Q.   Beyond that, did you have any role in approving the

        22       contracts?

        23       A.   Only in the preparation of a customs report which

        24       assisted the 661 committee in their decision making as to

        25       whether the contract should be approved or not.

        26

        27       Q.   If you go to page 9 of your statement, you have very

        28       helpfully set out a table.  We see that in relation to the

        29       three contracts for 14 July 1999, numbered A4653 through to

        30       A4655, you were the reporting officer.  When we go to those

        31       contracts, we see that each of them contained a term to the

        32       following effect:

        33

        34            The contract will be discharged free into

        35            truck to all silos within all governates of

        36            Iraq.  The discharge cost will be a maximum

        37            of US$12 and shall be paid by Sellers to

        38            nominated maritime agents in Iraq.  This

        39            clause is subject to UN approval of the

        40            Iraq distribution plan.

        41

        42       I observe in your statement that you fairly concede that

        43       you do not recall noticing the reference to discharge

        44       costs.  I know this might be a difficult task, but had you

        45       noticed the reference to those portions that I have just

        46       read out, would you have reported on this contract in the

        47       way in which you did?
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         1       A.   Had I been more experienced at the time when

         2       I observed the clause within the program I certainly would

         3       have consulted with my superior officer, and my step at

         4       that point in time would have been to place the contract

         5       under evaluating status and to write to the Australian

         6       Mission to request further information on what that clause

         7       and what the standard terms and conditions referred to.

         8

         9       Q.   What was there about that clause that, had you been

        10       more experienced, ought to have caught your attention?

        11       A.   Well, I think the clause indicates that potentially

        12       payments are being made for services within Iraq, which,

        13       while not always inconsistent with sanctions, would be

        14       something that one would wish to clarify.

        15

        16       Q.   One view of the clause is that it indicates that

        17       US$12 per metric tonne was going to be paid to an Iraqi

        18       entity.  Was it your understanding, in July of 1999, that

        19       that would be a breach of sanctions in itself, if the

        20       payment was not made in Iraqi dinars?

        21       A.   In July of 1999 I had not received any training other

        22       than a quick tour of the oil-for-food database and the

        23       distribution plan, and I did not have any knowledge of the

        24       rules and regulations in that regard at that time.

        25

        26       Q.   And, to be fair to you, would you say that your

        27       situation represented the situation of other customs

        28       reporting officers?

        29       A.   Yes, I would say that's the case.

        30

        31       Q.   And other customs checking officers?

        32       A.   I'm not certain whether Mr Christen, who was the

        33       checking officer at the time, would have had that level of

        34       knowledge.  He certainly had been at the UN for about a

        35       year at the point that I began my appointment.

        36

        37       Q.   As at July 1999, would you have expected the checking

        38       officer to have access to the contract documentation itself

        39       when performing the function of checking officer?

        40       A.   Yes, sir.

        41

        42       THE COMMISSIONER:   Q.   What did the checking officer

        43       check?

        44       A.   The checking officer reviewed the customs report to

        45       proofread it, to ensure there were no inaccuracies in

        46       comparison with what was stated on the customs report with

        47       the contract, and also reviewed the terms of the contract,
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         1       the contractual clauses, to ensure that the reviewing

         2       officer hadn't missed anything.

         3

         4       Q.   So, effectively, there were two people independently

         5       reviewing this contract on behalf of the United Nations?

         6       A.   That's correct, sir.

         7

         8       Q.   And they both overlooked this term in the contract?

         9       A.   That's correct, sir.

        10

        11       MR AGIUS:   Q.   And overlooked the term in three contracts

        12       dated 14 July 1999?

        13       A.   Correct - all three were processed on the same day.

        14

        15       Q.   There was one more contract that year which contained

        16       a similar term.  It would be an identical term, except that

        17       the US dollar amount was increased.  That's the contract

        18       A4822, where again you were the reporting officer and

        19       Mr Christen was the checking officer.  It would seem, then,

        20       that that term was overlooked again in the processing of

        21       that contract; would you agree with that?

        22       A.   That would seem to be the case.

        23

        24       Q.   And again, so far as you can speak for yourself on

        25       this point, would you say that was because of a lack of

        26       training on your part?

        27       A.   Yes.  I had become more fluent in dealing with

        28       contracts at that time, after several months had elapsed,

        29       but in the interim I still hadn't received any form of

        30       training other than a tour of the database and a review of

        31       the distribution plan.

        32

        33       Q.   Of course, you were processing a great many more

        34       contracts than just contracts from AWB and, indeed, just

        35       contracts from Australia; isn't that right?

        36       A.   That's correct, sir.

        37

        38       Q.   Can you recall now whether or not in 1999 one ever saw

        39       similar terms relating to cargo being discharged free into

        40       truck to all governorates of Iraq and discharge costs of a

        41       certain US dollar value being paid by sellers to nominated

        42       maritime agents in Iraq?  Can you ever recall terms to that

        43       effect being included in any other contracts that you

        44       processed in 1999?

        45       A.   No, sir.

        46

        47       Q.   Can I just probe you a little further on that:  does
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         1       that answer mean that such terms may have been in such

         2       contracts and just overlooked and not recalled by you, or

         3       does it mean that, to the best of your recollection, such

         4       terms were not included in other contracts that you saw?

         5       A.   To the best of my recollection, they were not included

         6       in other contracts that I saw.

         7

         8       Q.   Can I bring you now to what we all refer to as the

         9       Canadian complaint.  You deal with this at paragraphs 12

        10       and following of your statement. The first document that we

        11       have is what is exhibit 546.  It is the note from

        12       Mr Almstrom to Mr Sevan of 4 January 2000.  You may be able

        13       to turn it up if I give you the barcode number -

        14       UNO.0006.0030.

        15       A.   Yes, sir, I have it in front of me.

        16

        17       Q.   It seems to have been copied to - I am just trying to

        18       read the manuscript note about halfway down the page.  I

        19       can see "F Johnston".  Can you identify the name above your

        20       name where it appears in handwriting on the page?

        21       A.   Yes, it is Stephani Scheer.

        22

        23       Q.   Who was she?

        24       A.   She was the chief of staff to Mr Sevan at that time.

        25

        26       Q.   Am I reading this note correctly:  the seller was

        27       required to deposit $700,000 in a Jordanian bank account to

        28       cover transport costs in Iraq for - is that 141 metric

        29       tonnes?

        30       A.   It does say 141 metric tonnes, but, having read some

        31       of the other documentation, I believe that might be a

        32       typographical error and that it might actually be supposed

        33       to read $14 per metric tonne, but I am speculating there.

        34

        35       Q.   Well, if it was 141 metric tonnes, that would mean a

        36       transport cost of just under $5,000 a tonne to get to the

        37       figure of $700,000.  That couldn't be correct, could it?

        38       A.   No.  I believe it is a typographical error, based on

        39       my later conversation with Lieutenant Colonel Saunders.

        40

        41       Q.   If we go to the next document, which we have as

        42       UNO.0006.0037, exhibit 547, this is your note to

        43       John Almstrom of 13 January 2000.

        44       A.   Yes, I have it before me.

        45

        46       Q.   You had spoken to Mr Saunders at that time, and it

        47       seems that by that time you were aware that the Jordanian
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         1       bank account being spoken of was a Government of Iraq bank

         2       account in Jordan; is that right?

         3       A.   Yes, that was my understanding.

         4

         5       Q.   And if my maths is correct and it was $14 a tonne,

         6       then the tonnage on the contract was 50,000 tonnes - that

         7       would get you to $700,000.  Does that assist your

         8       recollection at all?

         9       A.   That sounds correct.

        10

        11       Q.   If we go down the page, you refer to OC4988 being

        12       issued on 5 January in relation to a contract for 25,000

        13       metric tonnes, and by multiplying that by $14 a tonne you

        14       came to the figure of 350,000.  May we take it that you

        15       checked that contract at that time?

        16       A.   Yes.  That's correct.

        17

        18       Q.   Now, when you checked that contract, you would not

        19       have seen any clause that referred to any discharge cost or

        20       inland transportation cost of $14 a tonne - you wouldn't

        21       have seen any reference to that in any direct way.  How did

        22       you satisfy yourself that the dollar per tonne rate set out

        23       in that contract did not in any event include a component

        24       for inland transportation cost, even though it might not

        25       have been nominated on the face of the contract?

        26       A.   Well, at that point in time the contract had already

        27       been approved.  It wasn't a contract that was under review.

        28       I was dealing with a complaint from a competitor of AWB

        29       essentially, and I felt that the best thing that I could do

        30       before taking any other steps was to obtain information

        31       from the Australian Mission on behalf of the supplier.

        32

        33       Q.   But when you checked that contract, would you agree

        34       with me that all you would have seen that could bear upon

        35       this issue was a dollar amount per tonne, without any

        36       reference to transportation costs?

        37       A.   Correct, sir.

        38

        39       Q.   Did you check any other Australian contracts at that

        40       time?

        41       A.   No.  I believe I asked a member of the staff to bring

        42       me the most recent Australian contract, so that I could

        43       review it prior to my discussion with Ms Moules, and that

        44       was the contract that was brought to me and which

        45       I reviewed and which didn't raise any alarm bells in my

        46       mind upon review.

        47
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         1       Q.   Now, of course, everything is better with hindsight,

         2       but if at that time you had been brought any one of

         3       the July 1999 contracts or the second October 1999

         4       contract, and at that time seen a reference to a discharge

         5       cost of US$12 or US$14 payable to an Iraqi agent, what

         6       would you have done?

         7       A.   I would have provided Ms Moules with a copy of that

         8       contract and asked her to use that piece of material in the

         9       clarification with AWB.

        10

        11       Q.   Because as a matter of commonsense, you would then

        12       have had brought to your attention material in Australian

        13       wheat contracts which pretty much mirrored relevant parts

        14       of the information that you were obtaining from Canada;

        15       isn't that right?

        16       A.   Are you talking about the July 1999 contracts?

        17

        18       Q.   Yes, and the other October contract.

        19       A.   Okay.  I think that they would have indicated that

        20       there was a discharge cost, which isn't necessarily the

        21       same as inland transportation, but certainly it would have

        22       raised sufficient concern to me to have asked Ms Moules,

        23       had I reviewed those contracts at the time, to discuss the

        24       matter with AWB and seek clarification.

        25

        26       Q.   We have had evidence from Ms Moules, and I think you

        27       have had access to a transcript of that evidence, and we

        28       also have your statement.  We have as well other notes

        29       written at the time.  It seems beyond doubt that you didn't

        30       see anything other than the 25,000 tonne Australian

        31       contract at that time; would you agree?

        32       A.   Yes, sir.

        33

        34       Q.   I say that because you didn't bring any contract to

        35       the attention of Ms Moules when you relayed the complaint

        36       to her - you would agree with that as well?

        37       A.   No.  If I had seen an indication in the contract that

        38       I reviewed that was of concern to me, I would have asked

        39       Ms Moules to review that specific contract also or faxed

        40       her a copy.

        41

        42       Q.   And if you didn't do those things then it is a strong

        43       indication, isn't it, that you hadn't seen that term in the

        44       contract at the time you were conducting this exercise?

        45       A.   Yes, and I would have included the irregularity in the

        46       memo that I produced and sent to Mr Almstrom at the time.

        47
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         1       Q.   Whilst we are on this point, can I ask you to look at

         2       your statement at paragraph 22.  You will see that

         3       immediately above in paragraph 21 you refer to your

         4       examination of the 25,000 tonne contract.

         5       A.   Yes.

         6

         7       Q.   Then in paragraph 22 you say that prior to your review

         8       the day before, which was 9 May of this year, of the

         9       irregularities file, and you refer there to the contract

        10       4822 - that's Comm number 600744 - which contained the

        11       clause about a discharge cost of US$12 to be paid to a

        12       nominated maritime agency in Iraq, "I had not recollected

        13       that I had reviewed this contract application in connection

        14       with the Canadian Complaint in February of 2000."

        15

        16            Putting that another way, there is a file which the

        17       inquiry has discovered amongst the UN files nominated as

        18       "the irregularities file", and when it was examined it

        19       contained not just a copy of the 25,000 tonne Australian

        20       contract of October 1999, but it also contained a copy of

        21       the other October 1999 contract, contract 4822,

        22       Comm 600744, and that contract referred to a discharge cost

        23       of US$12.  Does it follow from the evidence that you have

        24       given that in fact as at February 2000, although you'd

        25       processed that contract yourself back in October of 1999,

        26       that contract was not brought to your attention?

        27       A.   I believe that around about February I reviewed the

        28       contracts and I had sight of Comm number 600744.  At the

        29       time that I discussed the matter with Ms Moules, I did not

        30       have sight of that, but some time in February I believe

        31       that I happened upon that contract.

        32

        33       Q.   And you added a copy of it to the irregularities file?

        34       A.   I did.

        35

        36       Q.   As, indeed, you added to that file a copy of the

        37       25,000 tonne contract?

        38       A.   Yes, although I would like to clarify that the

        39       irregularities file wasn't in existence at that point in

        40       time; it was some time later in the program that

        41       I established the irregularities folder.

        42

        43       Q.   To the best of your recollection, when did you

        44       establish that folder - approximately?

        45       A.   I believe it was in mid-to-late 2000.

        46

        47       THE COMMISSIONER:   Q.   Ms Johnston, in the 25,000 tonne
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         1       contract 4821, to which you refer in paragraph 21 of your

         2       statement, there is a clause, it is to be found at

         3       UNO.0003.2797 - it is the long form of the contract.

         4       Do you have that?

         5       A.   We are just looking for it now, sir.  Yes, I have it

         6       in front of me now.

         7

         8       Q.   Clause 11.4 says:

         9

        10            State enterprise for water transport will

        11            be the only vessel agent at Umm Qasr port.

        12

        13       What did you understand flowed from that clause?

        14       A.   Sir, the document that I have in front of me is only

        15       one page, and it is the short form of the contract.

        16

        17       Q.   The long form starts at UNO.0003.2795 and runs through

        18       to 2798.

        19       A.   I have it, sir.  Could you redirect me to the clause

        20       in question, please?

        21

        22       Q.   Yes.  If you go to the third page, which is 2797?

        23       A.   Yes.

        24

        25       Q.   It is clause 11.4, under "Transport Conditions":

        26

        27            State enterprise for water transport will

        28            be the only vessel agent at Umm Qasr port.

        29

        30       My question was:  what did you understand flowed from that

        31       clause?

        32       A.   My understanding of the situation at Umm Qasr is that

        33       there was only one agency controlling the port, and that

        34       would have been the state enterprise for water transport.

        35

        36       Q.   Did you understand that that state enterprise would be

        37       paid money by the shipper?

        38       A.   No, sir.

        39

        40       MR AGIUS:   Q.   You say that at some time after you spoke

        41       to Ms Moules you had your attention drawn to what I call

        42       the second October 1999 contract - that's 4822 - which did

        43       contain the discharge cost clause.  Had your attention been

        44       drawn to that contract prior to your meeting with

        45       Mr Nicholas?

        46       A.   Yes, sir.

        47
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         1       Q.   In paragraph 29 of your statement you say:

         2

         3            ... I now recollect that I also provided a

         4            copy of a short form contract to Mr

         5            Nicolas and that the document in question

         6            was ... AWB reference 4822 ...

         7

         8       Is that a recollection that you had when you saw a copy of

         9       that contract in the irregularities file?

        10       A.   Yes.  The fact that the document had been placed in

        11       the irregularities file sparked my memory, and I remembered

        12       after that that I'd had the document in front of me when

        13       I had the meeting with Mr Nicholas and that I had provided

        14       him a single page in the course of our meeting and that

        15       that was the same document that ended up with the rest of

        16       the paperwork associated with AWB within the irregularities

        17       file some time later when I created that file.

        18

        19       Q.   When you spoke to Mr Nicholas, did you draw his

        20       attention to the discharge costs term in that contract?

        21       A.   I can't recall the specific words that I said, but

        22       I was honest that it was something that we would have

        23       preferred that we had queried at the time, and I said that

        24       there were clauses within that short form contract that

        25       were of concern to us, namely, the discharge and the

        26       standard terms and conditions.

        27

        28       Q.   So there were two aspects of that contract that caused

        29       you concern - one was the reference in what I call the

        30       discharge costs term and the other was the reference to

        31       standard terms and conditions; is that right?

        32       A.   Yes, that's correct.

        33

        34       Q.   Is it your evidence, to the best of your recollection,

        35       that you spoke in relation to each of those issues when you

        36       spoke to Mr Nicholas?

        37       A.   I am sorry, you broke just a little.  Could you please

        38       repeat?

        39

        40       Q.   Is it your evidence that you drew each of those

        41       matters to Mr Nicholas' attention when you raised the

        42       matter with him?

        43       A.   Yes, it is, sir.  I had the piece of paper, the short

        44       form contract, in front of me and it is a brief document,

        45       and I pointed to both clauses at the time.

        46

        47       Q.   We understand that you were provided in due course
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         1       with a copy of the standard terms and conditions, and no

         2       doubt the provision of those standard terms and conditions

         3       dealt with one aspect of your inquiry; that's right, isn't

         4       it?

         5       A.   Yes, that's correct, though I understood that the

         6       response dealt with the issue of discharge as well as

         7       demurrage, and that the response from AWB covered both

         8       aspects.  In other words --

         9

        10       Q.   I am sorry, we just lost sound.

        11       A.   Oh, I am sorry, I will repeat.

        12

        13       Q.   We loss sound from the point when you said "in other

        14       words"?

        15       A.   In other words, that the AWB response through the

        16       Permanent Mission, that it related to both discharge and

        17       demurrage, and, therefore, covered both clauses within the

        18       short form contract.

        19

        20       Q.   Well, then, when you received that response from AWB -

        21       and I will take you to it in a moment - how did it, in your

        22       mind, address the discharge cost clause in the contract or

        23       contracts that you saw?

        24       A.   I felt that the language in the letter indicated that

        25       AWB was aware that payments for discharge or demurrage were

        26       outside the oil-for-food system and that they had indicated

        27       through the Permanent Mission that they were not paying any

        28       fees to Iraqi entities outside the oil-for-food system.

        29

        30       Q.   So do I understand your evidence in this way

        31       correctly - I will put it back to you in a different way

        32       and ask you to listen:  you saw an October contract which

        33       included a term that spoke of a discharge cost of up to a

        34       certain US dollar figure; you then received, via the

        35       Mission, from AWB the standard terms and conditions,

        36       together with an explanation relating to discharge and

        37       demurrage, and you drew the conclusion that the clause in

        38       the October contract that spoke of discharge costs of up

        39       to $12, or whatever the figure was, was not operative.

        40       Is that right?

        41       A.   Yes.  That's correct, and I took that information in

        42       conjunction with earlier information concerning a

        43       categorical denial from the Mission and accepted it.

        44

        45       Q.   Let me just take you through that in the chronology in

        46       which it occurred.  You had the conversation with

        47       Ms Moules, and you have seen her cable where she purports
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         1       to transmit what you had said to her to Canberra, and then

         2       you got back from her in due course what you term a

         3       categorical denial by AWB, which was transmitted through

         4       her; is that right?

         5       A.   That's correct.

         6

         7       Q.   And you also received a copy of the standard terms and

         8       conditions.  I think Ms Moules actually sent you the reply

         9       that she had received from AWB dealing with those standard

        10       terms and conditions, did she not?

        11       A.   She did.

        12

        13       Q.   Can you turn up amongst the documents that you have

        14       our exhibit 489, which is a fax to you from Bronte Moules

        15       marked DFT.0001.0437?

        16       A.   Yes, I have it in front of me now.

        17

        18       Q.   You will see that the cover sheet refers to five pages

        19       being sent on 5 April 2000.  If you go to the next page,

        20       0438, do you see a fax from AWB to Ms Moules of 3 April

        21       2000?

        22       A.   Yes.

        23

        24       Q.   Is that the information to which you were referring

        25       earlier?

        26       A.   That's correct.

        27

        28       THE COMMISSIONER:   For the record, that's also

        29       UNO.0012.0004 and following.

        30

        31       MR AGIUS:   Q.   In it Mr Snowball says, after referring to

        32       the attached standard terms and conditions:

        33

        34            The Standard Terms and conditions apply

        35            except as and when these are in

        36            contradiction to UN policy to trade with

        37            Iraq.  This is pertinent to the clauses

        38            covering Demurrage/Dispatch and the cross

        39            referencing clause guaranteeing a minimum

        40            discharge rate.  As the UN contract

        41            specifically excludes such contractual

        42            conditions then the terms and conditions

        43            quoted are superseded.

        44

        45       Did you take that to mean that the term and condition in

        46       the October contract that spoke of a discharge cost of up

        47       to a certain US dollar figure was not an active part of the
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         1       contract, not an operative part of the contract, between

         2       AWB and Iraq?

         3       A.   Yes, it was my understanding that AWB was stating that

         4       any payment for discharge, dispatch or demurrage would be

         5       outside the system and that they were not involved in any

         6       activities of that nature.

         7

         8       Q.   So you regarded, then, the $12 a tonne figure that is

         9       referred to in the October contract as being restricted to

        10       a discharge cost and as not being related to any inland

        11       transportation cost; is that what you say?

        12       A.   I guess that was my assumption at the time.

        13

        14       Q.   You put that fax from Mr Snowball together with the

        15       denial that you had received from AWB via the Mission and,

        16       taking them together, you concluded, did you, that the

        17       discharge cost of US$12 per tonne was not being paid by the

        18       sellers to the nominated maritime agents in Iraq?

        19       A.   That's correct.

        20

        21       Q.   And you did that because you concluded that such a

        22       term would be outside the sanctions and therefore would be

        23       covered by Mr Snowball's note that those terms which are

        24       outside the sanctions are not being enforced?

        25       A.   That's correct, sir.

        26

        27       THE COMMISSIONER:   Q.   Ms Johnston, the letter which you

        28       are now considering doesn't mention discharge; it refers

        29       only to demurrage/dispatch.

        30       A.   The sentence in question then goes on to talk about

        31       discharge rates, and I took the two to be related,

        32       especially the sentence which followed where AWB have

        33       stated that any such payments would be outside the

        34       oil-for-food system, or words to that effect, and were not

        35       occurring.

        36

        37       Q.   I don't understand that answer.  The difficulty that

        38       you had with the contract was that it spoke of a discharge

        39       cost and a payment of a United States dollar sum to an

        40       apparently Iraq entity.  None of that is addressed in the

        41       letter we are now considering.

        42       A.   My understanding at the time when I read that letter

        43       was that AWB were discussing demurrage, discharge and

        44       dispatch in the same sentence, and stating that they were

        45       not involved in any such arrangements outside the

        46       Oil-for-Food Program.

        47
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         1       MR AGIUS:   Q.   Can you turn up what ought to be the next

         2       page, which we have as exhibit 124 - barcode DFT.0001.0439.

         3       That's the standard terms and conditions.

         4       A.   Yes, I have it in front of me.

         5

         6       Q.   If you go to the last paragraph on that first page,

         7       you will see it reads as follows:

         8

         9            Demurrage/despatch at discharge port shall

        10            be at the rate of USD5,000 per day for

        11            vessels discharging at Umm Qasr.  Dispatch

        12            to be half the rates of demurrage.  Buyer

        13            to earn dispatch basis all time saved and

        14            is responsible for the demurrage which is

        15            to be paid after receiving statement of

        16            facts.

        17

        18       Now, as we understand it, and as the evidence to this

        19       inquiry reflects, that clause was outside UN sanctions and

        20       therefore could not be enforced.  Would you agree with

        21       that?

        22       A.   Yes.

        23

        24       Q.   If you go back to Mr Snowball's fax, which is 0438 -

        25       exhibit 216 - he says:

        26

        27            The Standard Terms and conditions apply

        28            except as and when these are in

        29            contradiction to UN policy to trade with

        30            Iraq.  This is pertinent to the clauses

        31            covering Demurrage/Despatch ...

        32

        33       One view of reading this fax is to say this:  Mr Snowball

        34       is saying no more than that this demurrage/dispatch clause

        35       that I have just read to you doesn't apply because it is

        36       outside the sanctions, and not to read it as referring to

        37       the discharge cost clause in the 14 October 1999 contract.

        38       What do you say about that?

        39       A.   Sir, I can only speak to what was my understanding at

        40       the time, and it was my understanding at the time that AWB

        41       was denying that any payments were taking place outside the

        42       oil-for-food system.

        43

        44       Q.   So did you therefore regard the discharge cost clause

        45       in the October contract which reads, "The discharge cost

        46       will be a maximum of US$12 and shall be paid by sellers to

        47       the nominated maritime agents in Iraq ...", as surplusage
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         1       and not binding as between AWB and the Iraqis?

         2       A.   I believed that that was what they were stating, yes.

         3

         4       Q.   And so did you form the view that that US$12 per tonne

         5       payment was in fact not being made?

         6       A.   I did.

         7

         8       Q.   From then on, which would be from at least 5 April

         9       2000 on, did you thereafter have a concluded view that AWB

        10       was not making any payments to Iraq outside the

        11       Oil-for-Food Program?

        12       A.   I did.

        13

        14       Q.   That view was based not just upon the denial that you

        15       received from AWB via Bronte Moules, but upon what you

        16       understood Mr Snowball to be saying in his fax from AWB to

        17       Ms Moules in April of 2000?

        18       A.   That is correct.

        19

        20       Q.   Ms Johnston, you understand it is not part of my

        21       function to debate with you whether or not your

        22       interpretation of Mr Snowball's fax was accurate, or that

        23       it necessarily coincided with his intention, but with the

        24       benefit of hindsight now, would you agree that it is

        25       possible to read his fax in a different way from the way in

        26       which you read it at the time?

        27       A.   Yes, I do agree, sir.

        28

        29       Q.   And it is possible to read his fax now - and again

        30       I say this with, from your point of view, perhaps the

        31       benefit of hindsight - and to come to a view that it

        32       doesn't say anything about whether or not the discharge

        33       cost of $12 a metric tonne was in fact being paid by the

        34       AWB?

        35       A.   I am sorry, could you repeat the question, sir?

        36

        37       Q.   With the benefit of hindsight, would you agree that it

        38       is possible to read Mr Snowball's fax of 3 April today and

        39       to conclude that it doesn't say anything about whether or

        40       not AWB was paying the $12 a metric tonne discharge cost to

        41       the Iraqis?

        42       A.   With the benefit of hindsight, that is possible, yes.

        43

        44       Q.   But it is not the view you took at the time?

        45       A.   No, that was not my view at the time.

        46

        47       Q.   Could I ask you to go to UNO.0012.0003.  That is a fax
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         1       from you to Lieutenant Colonel Saunders of 6 April 2000.

         2       A.   One second.  I am just trying to find the file.  I am

         3       sorry, could we have the reference again, please?

         4

         5       Q.   Yes, UNO.0012.0003.  It is a fax on United Nations

         6       letterhead?

         7       A.   Yes, I have it.  Thank you.  Sorry about that.

         8

         9       Q.   No, thank you for persevering in the absence of

        10       the IT system.  Do you see that fax from you to

        11       Colonel Saunders?

        12       A.   Yes, I do.

        13

        14       Q.   It refers to six pages including the covering page,

        15       and as we understand it, you sent to him the covering page,

        16       Ms Moules' fax to you, Mr Snowball's fax to Ms Moules -

        17       that gets us up to three pages - and a further three pages,

        18       being a copy of the standard terms and conditions between

        19       the AWB and the Grain Board of Iraq; is that right?

        20       A.   Yes.

        21

        22       Q.   Did you have any more conversation with Mr Saunders on

        23       this point, or did you have any more inquiries from him on

        24       this point?

        25       A.   No, sir.  Not that I recall.

        26

        27       Q.   Did it appear to you that your fax to him placated

        28       him?

        29       A.   As I recollect, I spoke to Colonel Saunders prior to

        30       sending the fax.  I updated him on the situation at that

        31       time, and he asked me to send him something in writing, a

        32       facsimile, which he could use to close his file, and

        33       I didn't hear anything back from him thereafter, to the

        34       best of my recollection.

        35

        36       Q.   If you look at that page, 0003 - that is, your fax to

        37       him - you say:

        38

        39            Thank you for raising the matter of

        40            irregularities in Iraqi wheat contracts.

        41            We have raised our vigilance in this area.

        42

        43       What is that a reference to?  What had you done to raise

        44       vigilance in this area?

        45       A.   I think around about that time, by the time April came

        46       around, as I recall, we had heard another rumour of

        47       potential kickbacks within the system, and I had instructed
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         1       the customs officers to pay particular vigilance to clauses

         2       associated with payment and to the price of contracts, not

         3       least of all because I had had to review a contract where

         4       I had not queried something I would have liked to have

         5       queried at the time.  So I had requested the customs

         6       officers to exercise vigilance.

         7

         8       Q.   When you say you had reviewed a contract that you had

         9       not queried, are you referring to the October contract that

        10       referred to the discharge cost of up to US$12?

        11       A.   Yes, that's correct.

        12

        13       MR AGIUS:   Mr Commissioner, I will tender the fax from

        14       Ms Johnston to Colonel Saunders and the six pages which

        15       were covered by that fax, from UNO.0012.0003 through to

        16       0008.

        17

        18       EXHIBIT #966 SIX-PAGE FAX FROM MS JOHNSTON TO

        19       LT COLONEL SAUNDERS, BARCODED UNO.0012.0003 THROUGH TO 0008

        20

        21       MR JUDD:   Commissioner, I understand there was a bank

        22       account detail in --

        23

        24       THE COMMISSIONER:   I will make a non-publication order in

        25       relation to any bank account detail.

        26

        27       MR AGIUS:   I am indebted to my friend.  We will have that

        28       removed.  I think the standard terms and conditions by

        29       themselves exist edited as a public exhibit in any event.

        30

        31       THE COMMISSIONER:   Yes.

        32

        33       MR AGIUS:   Q.   Can I ask you to go back to your note to

        34       John Almstrom of 13 January 2000, which we have as

        35       exhibit 547, and you will have as a barcoded UN document,

        36       UNO.0006.0037.

        37       A.   Yes, I have that before me.

        38

        39       Q.   If you go back to the text of that note.  You say in

        40       the third-last paragraph:

        41

        42            I have spoken to Ms Bronte Moules at the

        43            Australian Permanent Mission.  Without

        44            indicating my source, I have asked her to

        45            enquire, discreetly, at a senior level,

        46            within the Australian Grain Board if any

        47            financial arrangements have been made
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         1            outside the BNP Iraq account with the

         2            Government of Iraq.

         3

         4       You go on to say that you have made no approach to the

         5       Permanent Mission of Thailand.  You say that the mission

         6       had not submitted any application for the export of wheat

         7       to Iraq:

         8

         9            Applications from the Permanent Mission of

        10            Thailand fell into two categories, rice and

        11            medical supplies.

        12

        13       Did you check the Thailand contracts for rice and/or

        14       medical supplies to see whether or not they contained any

        15       terms relating to discharge costs or inland transportation

        16       costs?

        17       A.   I don't recall.

        18

        19       Q.   In relation to your conversation with Ms Moules, we

        20       have your evidence about it in your statement from

        21       paragraph 15 onwards.  I don't want to get this point out

        22       of order or for there to be undue significance placed upon

        23       it, but as I read your statement from paragraphs 15

        24       onwards, you do not go so far as to say that when you spoke

        25       to Ms Moules you used the words "inland transportation" or

        26       you related the side payment of $14 a tonne to the topic of

        27       inland transportation.  I am correct in that, am I not?

        28       A.   If I didn't indicate that that was the case in my

        29       statement, I would wish to indicate that that was the case,

        30       that I did mention inland transportation.  If you just give

        31       me one second to review the content of my statement,

        32       I would be very grateful.

        33

        34       Q.   Please do.

        35       A.   Thank you.

        36

        37       Q.   At about page 3 I think you will find the first

        38       reference.

        39       A.   By paragraph (d) of 17 - perhaps the language is a

        40       little less vague than I would wish, but what I certainly

        41       intended by paragraph 17(d) was to indicate that I shared

        42       all aspects of the information available to me, including

        43       inland transportation costs.

        44

        45       Q.   What you say in (d) is that you specifically recall

        46       deciding not to disclose the identity of the source - in

        47       other words, you specifically recall deciding not to
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         1       identify Canada as the complainant.  You say that?

         2       A.   Yes, correct.

         3

         4       Q.   You go on to say that you were certain that you did

         5       not decide against disclosure of inland transportation as

         6       the reason for the payment.

         7       A.   I am certain that I did not decide against doing that.

         8       I am sorry, that's probably a double negative.  It is

         9       intended to mean that I did disclose the information

        10       regarding inland transportation.

        11

        12       Q.   Yes.  But you do not go on to say that although you

        13       did not decide against disclosure, you did in fact disclose

        14       the information?

        15       A.   I did disclose the information.  Certainly it wasn't

        16       my intention to be a bit vague in paragraph 17(d).  I am

        17       sorry.

        18

        19       Q.   I am not ascribing any motive to you, Ms Johnston.

        20       This occurred more than six years ago.  Did you keep a note

        21       of what it was that you said to Ms Moules?

        22       A.   Not that I have before me today.  I can't say that

        23       I did.

        24

        25       Q.   Aside from the email or note that you had from

        26       Mr Almstrom and your recollection of your conversation

        27       with Colonel Saunders, did you have a note of what

        28       Colonel Saunders had said to you at the time you were

        29       speaking to Ms Moules?

        30       A.   Yes, I made contemporaneous notes when I spoke to

        31       Lieutenant Colonel Saunders, and I used those

        32       contemporaneous notes when I spoke to Ms Moules.

        33

        34       Q.   Would you agree with me that with the exception of the

        35       reference to inland transport costs, Ms Moules' cable is an

        36       accurate rendition of what you say you said to her?

        37       A.   Yes, that's correct.

        38

        39       Q.   For your evidence today that you did tell Ms Moules

        40       about inland transportation as a topic, you are relying on

        41       your recollection; is that right?

        42       A.   I am relying on my recollection; that's correct.

        43

        44       Q.   And nothing else?

        45       A.   No, sir.

        46

        47       Q.   Sorry, that was a bad question.  We are getting into
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         1       double negatives again:  do you rely on anything aside from

         2       your recollection?

         3       A.   I do not rely on anything other than my recollection.

         4

         5       Q.   Can I ask you to go to our exhibit 548 -

         6       UNO.0006.0029.  This is a note from Mr Almstrom to Farid?

         7       A.   Yes, I have it in front of me.

         8

         9       Q.   You will see in the fourth paragraph Mr Almstrom says:

        10

        11            I have looked at an Australian wheat

        12            contract, and it seems to refer to (but not

        13            to include) some other agreement.  Felicity

        14            is looking into this.

        15

        16       It goes on to say this:

        17

        18            Felicity is also surveying our wheat

        19            contracts to see if we might have

        20            overlooked an inappropriate payment

        21            arrangement as foodstuffs, being standard

        22            and priority contracts, tend to get

        23            processed quickly.

        24

        25       Now, that's dated 7 February 2000.  Were you surveying

        26       other wheat contracts aside from AWB wheat contracts as

        27       part of the investigation of this complaint?

        28       A.   I can't recall, I am sorry.

        29

        30       Q.   Of course I can't ask you to delve into the mind of

        31       Mr Almstrom with any certainty, but Mr Almstrom does say

        32       that you were surveying "our" wheat contracts?

        33       A.   Mmm-hmm.

        34

        35       Q.   Do you know what that might be a reference to?

        36       A.   I'm afraid I don't.

        37

        38       Q.   In fairness to you, I think it is the overall effect

        39       of your evidence - and correct me if I am wrong; it is your

        40       evidence that we want - that the AWB contracts for wheat

        41       were, in effect, for staple and necessary foodstuff, and

        42       that AWB had, so far as you were concerned, a very good

        43       reputation?  I think you go so far as to say that Australia

        44       had the best reputation, in your own opinion.  Might

        45       those two matters then have influenced the attitude that

        46       UN inspectors had to AWB contracts?

        47       A.   I think that at that period of time in 1999 and in
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         1       early 2000 there was no suggestion of a manipulation of the

         2       program by the government of Iraq.  There were no

         3       indications at that time of kickbacks.  Food contracts were

         4       considered the utmost priority.  The government of

         5       Australia and the Australian Wheat Board had an excellent

         6       reputation within the program of cooperation with the

         7       program, and it was my assessment that they were as

         8       low risk a contract as was processed at that time.

         9

        10       Q.   And so would that have influenced the way in which

        11       those contracts were approached when they were being

        12       processed?

        13       A.   Certainly by myself.  I am loath to speak for others.

        14

        15       Q.   And because these were food contracts, wheat perhaps

        16       being the most important foodstuff that was being imported

        17       by the Iraqis, might that also have influenced the speed at

        18       which these contracts were processed?

        19       A.   Yes.  Wheat and milk powder were considered of

        20       paramount importance within the food basket, and food

        21       contracts were always considered to be the most important

        22       contracts, so I accept, yes, that that would have

        23       influenced the speed at which those contracts were

        24       processed.

        25

        26       Q.   Might that speed itself be a reason why these

        27       contracts were not scrutinised as closely as perhaps they

        28       might have been?

        29       A.   Yes, that is possible.

        30

        31       Q.   It is likely, isn't it?

        32       A.   I agree.

        33

        34       Q.   Can you assist me:  we have had faxed to you

        35       some documents that we received overnight from the

        36       United Nations.  Have they found their way into the room

        37       where you are?

        38       A.   They have arrived in the room but I haven't had an

        39       opportunity to see what they are yet.

        40

        41       Q.   We were going to take a short break now, in view of

        42       the hour in Washington.  Might I ask you, in the course of

        43       the next 10 minutes or so, if you could review those

        44       two documents?  One I think you will find is a submission

        45       from yourself and the other is a submission from another

        46       person to the OLA seeking advice.

        47
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         1       MR AGIUS:   If it is convenient, Mr Commissioner, might we

         2       break for about 10 minutes?  That will give us an

         3       opportunity to catch up and to deal with the absence of

         4       IT in Washington.

         5

         6       THE COMMISSIONER:   Yes, very well.  I will adjourn for

         7       about 10 minutes.

         8

         9       SHORT ADJOURNMENT

        10

        11       MR AGIUS:   Q.   Ms Johnston, have you had an opportunity

        12       to look at those two documents?

        13       A.   Yes, I have, thank you.

        14

        15       Q.   The first is a note from yourself as chief customs

        16       expert to the Office of Legal Affairs.  You sent it to

        17       Farid Zarif and Stephani Scheer.  It is dated 11 January

        18       2001.

        19

        20       MR AGIUS:   I tender that, together with the annexures.

        21

        22       EXHIBIT #967 LETTER FROM FELICITY JOHNSTON TO FARID ZARIF

        23       AND STEPHANI SCHEER DATED 11/1/2001, BARCODED UNO.0014.0006

        24       TO 0009

        25

        26       MR AGIUS:   Q.   The second is a note to Vladimir Golitsyn,

        27       being a request for legal comment, from Stephanie Scheer of

        28       19 January 2001.

        29

        30       MR AGIUS:   I tender that.

        31

        32       EXHIBIT #968 NOTE FROM STEPHANI SCHEER TO

        33       VLADIMIR GOLITSYN, BEING A REQUEST FOR LEGAL COMMENT, DATED

        34       19/1/2001, BARCODED UNO.0014.0001 TO 0005

        35

        36       MR AGIUS:   Q.   Ms Johnston, on your document we see the

        37       handwritten word "Draft".  Was there a final version of

        38       this that went to the Office of Legal Affairs?

        39       A.   The final version of that document went to

        40       Stephani Scheer's office, whereupon she converted it into a

        41       memorandum to the Office of Legal Affairs.

        42

        43       Q.   Did your memorandum go to the Office of Legal Affairs?

        44       A.   It did.

        45

        46       Q.   Did you ever see an opinion or an advising from the

        47       Office of Legal Affairs in response to your memorandum or
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         1       Ms Scheer's memorandum?

         2       A.   I did.

         3

         4       MR AGIUS:   I can indicate, Mr Commissioner, that we have

         5       requested a copy of that OLA opinion of the IIC.  They are

         6       at this moment assisting this inquiry and attempting to

         7       obtain a copy of that document.  They have not been able to

         8       do so to this point in time.

         9

        10       Q.   Does your memorandum represent the document of which

        11       you speak in paragraph 24 of your statement?

        12       A.   It does.

        13

        14       Q.   In paragraph 25 you go on to say that you recollect

        15       the OLA opinion as stating that the payment for certain

        16       services in Iraq was not necessarily inconsistent with

        17       resolutions 661 and 986 provided the cost of the services

        18       was reasonable and acceptable and that the payment was

        19       executed in Iraqi dinar.  Can you recall whether the

        20       reference to "certain services" in the first line of that

        21       paragraph included inland transportation within Iraq?

        22       A.   I believe that the OLA memorandum, although I haven't

        23       seen it for some time, was specifically talking about the

        24       examples that I had quoted and referred to inland

        25       transportation, so, yes, that appeared to be the legal

        26       opinion.

        27

        28       Q.   That is somewhat curious, if I may say so, for this

        29       reason - and I invite your comment on it:  as the inquiry

        30       understands it, there was a memorandum of understanding

        31       between the Iraqis and the United Nations which included

        32       the term that provided for a distribution plan.  The Iraqis

        33       undertook - indeed, guaranteed - that it would be

        34       responsible for distribution of humanitarian products

        35       throughout Iraq.  That would not seem to sit very well with

        36       contracts for the supply of humanitarian goods and

        37       foodstuffs where the provider of the foodstuff accepts a

        38       responsibility for distribution within Iraq.  Could you

        39       comment on that?

        40       A.   I am not familiar with that aspect of the distribution

        41       plan.  The distribution plan was a very enormous document

        42       and the parts of it that the customs group was focused on

        43       were the goods to be supplied and the funds allocated for

        44       each sector of each phase.  So I'm afraid that's the first

        45       time I have ever been made aware of that aspect of the

        46       distribution plan when you spoke just a moment ago.

        47
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         1       THE COMMISSIONER:   Q.   Ms Johnston, there was a

         2       memorandum of understanding dated 20 May 1996, which was

         3       signed between the Government of Iraq and the Secretariat

         4       of the United Nations, aimed at implementing Security

         5       Council resolution 986.  That memorandum in clause 5, under

         6       the heading "Distribution Plan", said:

         7

         8            The Government of Iraq undertakes to

         9            effectively guarantee equitable

        10            distribution to the Iraqi population

        11            throughout the country of medicine, health

        12            supplies, foodstuffs and materials and

        13            supplies for essential civilian needs

        14            (hereinafter humanitarian supplies)

        15            purchased with the proceeds of the sale of

        16            Iraqi petroleum and petroleum products.

        17

        18       On the face of it, that would seem to leave, by agreement

        19       with the United Nations, distribution to the Iraqis, and on

        20       the face of it, that makes it difficult to understand why

        21       the United Nations ever approved any contract which

        22       required the seller to distribute within Iraq.

        23       A.   Sir, my understanding of that part of the memorandum

        24       of understanding is that the government of Iraq was

        25       required to distribute to the population from its

        26       warehouses in the various governorates, and that that

        27       activity was supervised by UNOCHI - one other wing of OIP

        28       within Iraq.  But if one took distribution as the absolute

        29       obligation of the Iraqis then all the goods would have had

        30       to have been discharged at every point of entry into Iraq,

        31       not just Umm Qasr, but on the land boundaries with Syria,

        32       land boundaries with Jordan, et cetera.  My understanding -

        33       and I think I'm correct in stating it, if I'm not being too

        34       long-winded - was that they were responsible for

        35       distributing to the population from their warehouses

        36       located in the various governorates - that is, to streets,

        37       to schools, to hospitals, et cetera, et cetera.

        38

        39       Q.   So a distinction was drawn between transportation to

        40       warehouses, or distribution centres, and distribution

        41       thereafter?

        42       A.   Yes, each contract identified an end-use destination.

        43       In the case of the AWB contracts, it was all governorates,

        44       silos.  In the case of contracts in other sectors, it was

        45       to various warehouses around the country.

        46

        47       Q.   Well, that necessarily raises immediately the problem
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         1       of how inland transport, as distinct from distribution, was

         2       to be handled and who was to pay for it, if that --

         3       A.   I am sorry, Commissioner, you just broke up.

         4

         5       Q.   If a distinction is drawn between inland transport to

         6       distribution centres on the one hand and distribution

         7       thereafter on the other, and the Iraqi Government was

         8       responsible for the latter, then immediately there is the

         9       problem of how one addresses or how the United Nations

        10       addressed the question of transportation to the

        11       distribution centres and who was going to do it and who was

        12       going to pay for it.  Can you make any comment about that,

        13       or is this the subject of the legal advice that we have not

        14       yet seen?

        15       A.   Well, essentially, it is the subject of the legal

        16       advice.  I am loath to comment on the opinions that lawyers

        17       within the Office of Legal Affairs had.  My understanding

        18       at the time that I was engaged, certainly in the early part

        19       of the program and I think throughout, was that goods

        20       discharged to Umm Qasr - that the companies were

        21       responsible for negotiating their own transport

        22       arrangements and making arrangements for those goods to be

        23       dispatched from the port to the inland warehouses.

        24

        25       Q.   And presumably make their own arrangements to pay for

        26       that service?

        27       A.   Yes.

        28

        29       MR AGIUS:   Q.   Can I ask you to go to the 14 October 1999

        30       AWB contract.  It is UNO.0012.0019.  It is that contract

        31       A4822 of 14 October.

        32       A.   I am sorry, could we have the barcode again?

        33

        34       Q.   UNO.0012.0019.  You will find it as part of what we

        35       have been given by the UN as the irregularities file.

        36       A.   I am sorry, we are having some difficulty locating the

        37       contract.

        38

        39       Q.   The first page is 0003.

        40       A.   We don't have it here.  It must be in that range.

        41       I am sorry, it was amongst a range of documents.

        42

        43       Q.   Yes.  The first document in that range is 0012.0003.

        44       A.   Yes.  I am sorry for the delay.  We are there.

        45

        46       Q.   Now, I understand that the web page is now working; is

        47       that right, or are you still working from the CD-ROM?



            .12/5/06 (67)              6742     F J JOHNSTON (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       A.   We are still working from our CD-ROM.

         2

         3       Q.   You will see in this October 1999 contract, under the

         4       heading "Shipment", these words appear:

         5

         6            The cargo will be discharged Free into

         7            Truck to all silos within all Governates of

         8            Iraq at the average rate ... per weather

         9            working day ...

        10

        11       What did you understand those words to mean, "discharged

        12       free into truck to all silos within all governates of

        13       Iraq" - and when I say what did you understand them to

        14       mean, what did you understand them to mean in terms of the

        15       responsibilities of AWB?

        16       A.   That it was the responsibility of AWB to arrange for

        17       the transportation of the goods from the port of Umm Qasr

        18       to all governorates within Iraq.

        19

        20       Q.   Did you therefore understand that the cost of that

        21       transportation could be expected to be factored into the

        22       price?

        23       A.   Yes.

        24

        25       Q.   Just with the use of those words and those words

        26       alone?

        27       A.   Yes.

        28

        29       Q.   Without reference to the next sentence referring to

        30       discharge costs of $12 a tonne?

        31       A.   Correct.

        32

        33       Q.   Does that mean that for every AWB contract that was

        34       processed by the United Nations which contained the words

        35       "discharged free into truck to all silos within all

        36       governorates of Iraq", your expectation is that the

        37       UN checking officers would have understood that the

        38       contract price included a component for the transport of

        39       the wheat from Umm Qasr to all governorates of Iraq?

        40       A.   Yes.

        41

        42       Q.   And the checking officers would have therefore

        43       understood that that component of that price would come out

        44       of the escrow account and be paid to the sellers of the

        45       wheat, in this case AWB, on account of the obligation that

        46       it had undertaken under the contract for the delivery of

        47       that wheat?
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         1       A.   Yes.

         2

         3       Q.   As part of checking for price and value, then, does it

         4       follow that UN inspectors had to check not just for price

         5       and value of the wheat itself but also of the components in

         6       the price - that is, sea freight and overland transport

         7       cost within Iraq?

         8       A.   The customs experts were responsible for assessing the

         9       cost of the goods, and that was an overall assessment that

        10       was made.  It included transportation within Iraq.  It also

        11       covered transportation while in transit, any sea costs,

        12       insurance, handling, research and development.  It was

        13       essentially the final end price that the customs experts

        14       were responsible for looking at.  We certainly did not have

        15       sufficient resources or sufficient staff or sufficient time

        16       to carry out as detailed a breakdown as would be required

        17       by looking at transport costs.

        18

        19       Q.   The real cost per tonne of wheat as disclosed in this

        20       contract, and in any of the contracts, is a matter of

        21       commercial sensitivity, so we're not publishing the real

        22       costs, but let me take a notional cost as an example, which

        23       I will pluck from the air.

        24

        25            Let's say a contract from AWB to sell wheat to Iraq at

        26       US$200 per tonne, a contract including a term "Discharge

        27       free into truck", or "Discharge free into truck to all

        28       silos within all governorates of Iraq".  If UN customs

        29       checkers were examining the price and value of a tonne of

        30       wheat at US$200, would they not need to form a view as to

        31       an appropriate cost for inland transport within Iraq in

        32       order to make that assessment?

        33       A.   We did not have the resources available to us to

        34       break down every single aspect of the delivery of every

        35       single contract.  That simply was not possible within the

        36       number of staff in our team.  It was not possible.

        37

        38       Q.   My purpose is not at all to be critical, but simply to

        39       explore what would happen.  We're not inquiring into the

        40       efficiencies of the processes in the UN, but simply trying

        41       to understand what they were.  How could you form a view as

        42       to whether or not a price of, say, $200 a tonne was a

        43       reasonable price if you couldn't put a value on the cost of

        44       inland transport?  I mean, it might be $50 a tonne, it

        45       might be $5 a tonne or $10 a tonne.  It could be anything

        46       from 25 per cent to 5 per cent, more or less.  How could

        47       you form a view, then, that $200 a tonne was a fair and
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         1       reasonable price?

         2       A.   We formed a view based upon the commercial value of

         3       the goods and other contracts that were already in the

         4       system.

         5

         6       Q.   In fairness to you, I should say that you had raised a

         7       number of these problems so that they might be dealt with

         8       in the UN, so please accept that I am not being critical of

         9       you personally, but you would agree, wouldn't you, that the

        10       customs experts were simply not adequately equipped to say

        11       whether or not the contract price per tonne was fair and

        12       reasonable?

        13       A.   I think that they were equipped to provide a general

        14       opinion upon the subject, but absolutely it is the case

        15       that I raised concerns to my superiors at the time that

        16       I was at the United Nations and that the customs group did

        17       not have the necessary expertise to make the price

        18       declarations as requested by the committee.

        19

        20       Q.   Does it follow from your earlier evidence that has

        21       been given over the last 15 or 20 minutes, if you go back

        22       to this contract and to the paragraph that I read to you,

        23       that, speaking firstly for yourself, you would have

        24       understood the cost of inland transportation free into

        25       truck to all silos within all governates of Iraq to be

        26       included in the US dollar amount per tonne that is referred

        27       to in this contract?

        28       A.   I would, that's correct.

        29

        30       Q.   And you would have understood that to be separate to

        31       what is described as the discharge cost being a maximum of

        32       US$12?

        33       A.   I would.

        34

        35       Q.   And so when you said earlier that if you had been

        36       better trained and if the matter had been specifically

        37       drawn to your attention you would have sought more details

        38       of what is described in this contract as a discharge cost,

        39       that was not a thinking that was in any way related to the

        40       cost of inland transportation; is that right?

        41       A.   I don't believe that I related the two at that time.

        42

        43       Q.   We now know, as a result of 14 weeks of evidence, and

        44       you did not know, that in fact what is described in this

        45       contract as a discharge cost was indeed a figure for inland

        46       transportation.  I take it that you had no knowledge of

        47       that or any inkling of that at any time; is that what you
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         1       say?

         2       A.   No, sir, I did not.

         3

         4       Q.   Can I take you to a contract of a slightly different

         5       flavour.  It is a contract for the provision of Australian

         6       wheat, but the AWB was not a party to the contract.

         7       You may be able to, and I hope you can, turn this contract

         8       up.  As we understand it, the web page that we provided is

         9       now working.  Are you able to access that or attempt to

        10       access that web page from where you are?

        11       A.   Yes, we believe so.

        12

        13       Q.   If you are, you should be able to bring up this page.

        14       We have lodged on that web page a number of sample

        15       contracts and related documents from the UN files.  The

        16       contract I am interested in is 700498A101.  You will find

        17       it at UNO.0007.0020.

        18       A.   Yes, I have it in front of me.

        19

        20       Q.   You will find the contract itself at 0027.  That's the

        21       confirmation note to the 661 committee.  It should be

        22       behind 0020.

        23       A.   I am sorry, we're looking on both our systems for it

        24       at the moment.

        25

        26       MR HARRISON:   Can you give us the second reference again,

        27       please, Mr Agius?

        28

        29       MR AGIUS:   UNO.0007.0027.

        30

        31       THE WITNESS:   No, we don't have that file.

        32

        33       MR AGIUS:   Q.   Could you try for 0028 or 0029?

        34       A.   Yes, I have 0028 and 0029.

        35

        36       Q.   Can we start with 28?  28 and 29 are sufficient for my

        37       purposes?

        38       A.   Okay.  Thank you for your patience.

        39

        40       Q.   Page 28 should be a contract for the supply of

        41       100,000 metric tonnes of Australian wheat - do you have

        42       that - the buyer being the Ministry of Trade, Grain Board

        43       of Iraq?

        44       A.   Yes.

        45

        46       Q.   The second party, the seller, being Interrosagro.

        47       A.   Yes, that's correct.
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         1

         2       Q.   You will see towards the bottom of the page that the

         3       origin of the wheat is Australia?

         4       A.   Yes.

         5

         6       Q.   And in the middle of the page the wheat is described

         7       as Australian hard milling wheat, under the heading

         8       "Quality"?

         9       A.   Under "Quality", I don't see "hard milling wheat".

        10       I see some other information, but not "hard milling wheat".

        11

        12       Q.   I don't want you to read out the details, but do you

        13       see "test weight, protein", et cetera?

        14       A.   I see a list of things including "test weight,

        15       protein".  I think something might have been blanked out on

        16       this contract that I have before me, because there is no

        17       quantity and all of those things that you list have no

        18       references beside them.  So perhaps the copy has been

        19       sanitised.

        20

        21       Q.   Probably for commercial sensitivity to which I have

        22       been oblivious, for which I apologise.  Would you go to

        23       page 0029?

        24       A.   Yes.

        25

        26       Q.   Do you see a heading "Price" at clause 6?

        27       A.   Yes, I do.  That's also been sanitised.

        28

        29       Q.   Let's not refer to the dollar amount.  I suspect you

        30       don't have the dollar amount in front of you, but there is

        31       a US dollar amount per metric tonne.  Can you see after

        32       that, "CIF F.0.T to silo at all governorate of Iraq via

        33       Umm Qasr port"?

        34       A.   Yes.

        35

        36       Q.   Does it follow from your earlier evidence that when

        37       you read that you would have understood that, whatever the

        38       dollar amount was, it included a component for inland

        39       transport within Iraq?

        40       A.   Yes, with the caveat that I'm afraid I can't recollect

        41       what "FOT" means?

        42

        43       Q.   We understand it to be free on truck.

        44       A.   Thank you, I had forgotten.  Yes, that would be my

        45       understanding.

        46

        47       Q.   We understand that this was a contract that was
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         1       approved by the United Nations.  So may we take it, then,

         2       that it is your expectation that in approving this contract

         3       you would have expected the customs officers to have

         4       considered that whatever the US dollar price per tonne was,

         5       it included a component for inland transportation?

         6       A.   That's correct.

         7

         8       MR AGIUS:   Mr Commissioner, we have nine volumes of

         9       contract documents that have been provided by the

        10       United Nations.  We have sorted them and placed that

        11       material into the nine volumes divided by contract.  I will

        12       tender those nine volumes.  I expect that they contain a

        13       deal of material which is regarded by AWB as being

        14       commercially sensitive, so I will tender them as a

        15       confidential exhibit and in due course, no doubt, my

        16       learned friend's instructing solicitors can go through them

        17       and we can produce a copy for public consumption.

        18

        19       THE COMMISSIONER:   I will mark those nine volumes coming

        20       from the United Nations as a confidential exhibit, 369C.

        21

        22       EXHIBIT #369C NINE VOLUMES OF CONTRACT DOCUMENTS PROVIDED

        23       BY THE UNITED NATIONS

        24

        25       MR AGIUS:   I should indicated that those nine volumes

        26       include the contracts for Alkaloids and Rhine Ruhr, and

        27       they also include Russian contracts - that is, contracts

        28       between the IGB and Russian entities for the supply of

        29       Australian wheat which was exported by AWB to Iraq pursuant

        30       to certificates issued by DFAT.

        31

        32       Q.   Can I now take you to a matter that is referred to in

        33       the September report of the Independent Inquiry Committee

        34       at page 93.  Under the heading "The Johnston note",

        35       Mr Volcker records the following --

        36

        37       THE COMMISSIONER:   This is in volume 3, is it?

        38

        39       MR AGIUS:   This is volume 3, chapter 4.  We have this

        40       particular page at INQ.0020.0233, the first page being

        41       0136.

        42

        43       Q.   I will just read a small portion for the benefit of

        44       those who do not have access to the document immediately:

        45

        46            Throughout 2001, OIP received a steady

        47            stream of evidence that the Iraqi regime
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         1            was engaged in an extensive kickback scheme

         2            on Programme-related contracts.  By the

         3            fall of 2001, Ms Johnston, was convinced

         4            that:  (1) the Iraqi regime was receiving

         5            illicit payments on Programme contracts;

         6            (2) the practice was widespread; and

         7            (3) the kickback payments were occurring

         8            "left, right and centre".

         9            Ms Johnston was not secretive about the

        10            evidence that she gathered or her position

        11            of what to do with that evidence.  Instead,

        12            she habitually forwarded the information to

        13            her direct supervisor, Mr Zarif, frequently

        14            with a note or memorandum, and discussed

        15            the incidents with Mr Sevan as well.

        16

        17            Mr Zarif confirmed that Ms Johnston became

        18            increasingly concerned about the scope of

        19            the kickback scheme throughout 2001 as the

        20            reports flowed into to OIP.  He also

        21            confirmed that she diligently brought these

        22            reports to his attention and advocated for

        23            disclosure to the 661 Committee.

        24

        25       Now, Ms Johnston, as the report goes on to state, it seems

        26       that nobody acted upon the reports that you provided; would

        27       you agree with that?

        28       A.   That's correct.

        29

        30       Q.   And you gave a number of examples in the report that

        31       you provided, did you not?

        32       A.   I did.

        33

        34       Q.   Are we correct in understanding that none of those

        35       examples related to AWB?

        36       A.   That's correct.

        37

        38       Q.   You say in your statement that you did not include the

        39       AWB inquiry in the Johnston note.  Since there was no

        40       evidence in support of the Canadian complaint, you felt

        41       that enclosure of any unsupported material would jeopardise

        42       potential action in connection with your memorandum.  Does

        43       it flow from that that you only included in your memorandum

        44       material which you could corroborate?

        45       A.   I only included in my report material which was in

        46       written format that led to suspicions that kickbacks were

        47       occurring.
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         1

         2       Q.   May we take it that as at the date of your report you

         3       did not have a belief that AWB was acting in breach of

         4       sanctions?

         5       A.   No, as far as I was concerned, I had received a

         6       categorical denial from AWB that anything was amiss and

         7       that any payment was taking place outside the escrow

         8       account, and I had no evidence that I felt was available in

         9       connection with that payment.

        10

        11       Q.   In particular, Ms Johnston, is it the case that you

        12       had no knowledge or suspicion that AWB was receiving funds

        13       from the escrow account and passing them back to any Iraqi

        14       entity?

        15       A.   Yes, that's the case.

        16

        17       Q.   Had you had any knowledge or suspicion of that

        18       activity, would you have acted upon that knowledge or

        19       suspicion?

        20       A.   Yes.

        21

        22       Q.   To what effect?

        23       A.   Well, I would have included any available information

        24       that was available to me in my memorandum which later

        25       became known as "the Johnston note".  My recommendation in

        26       connection with the material in that note was that it be

        27       transmitted both to the Office of Legal Affairs and to the

        28       Security Council.

        29

        30       Q.   I think neither of those events came to pass; is that

        31       right?

        32       A.   That is correct.

        33

        34       Q.   Now, there are a number of disparate matters that

        35       I want to take you to.  Could I ask you to go back to your

        36       statement at paragraph 14.

        37       A.   Yes.

        38

        39       Q.   You say that during your conversation with

        40       Lieutenant Colonel Saunders he told you that the

        41       Canadian Wheat Board had been requested to remit $14

        42       per metric tonne to a bank account in Jordan to cover

        43       inland transportation costs, and he also told you that the

        44       designated transportation was affiliated with the son of

        45       Saddam Hussein.  You go on to say that you cannot recall

        46       whether Colonel Saunders provided you with the information

        47       or whether he provided you with the name of the trucking
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         1       company and you did your own research and discovered the

         2       connection.  Can you recall the name of the trucking

         3       company?

         4       A.   I know the name of the trucking company, but it is

         5       only from reviewing material earlier in this case.  I can't

         6       recollect whether that was something that was known to me

         7       at the time.

         8

         9       Q.   You subsequently confirmed the name of the trucking

        10       company?  I just don't quite understand what you meant by

        11       your last answer.

        12       A.   Okay.  At that time, going back to January 2003, one

        13       of two things occurred:  either Colonel Saunders --

        14

        15       Q.   This was January 2000.  I am sorry, I don't mean to

        16       cut you off.  We are speaking of January 2000.

        17       A.   I am sorry.  Yes, at the time that I discussed the

        18       matter with Colonel Saunders in January 2000, one of

        19       two things was said to me by Colonel Saunders.  Either he

        20       told me that the company was called Alia and that it was

        21       affiliated with the son of Saddam Hussein, or he did not

        22       tell me the name of the company but specified that it was

        23       affiliated with the son of Saddam Hussein, and I'm afraid

        24       that I can't recollect which was the case, either (a) or

        25       (b) option.

        26

        27       Q.   Just to clarify an earlier answer, did you

        28       subsequently confirm, or could you not confirm, whether or

        29       not that company, Alia, was affiliated with the son of

        30       Saddam Hussein?

        31       A.   I can't recall, I am sorry.

        32

        33       Q.   Did you at that time - that is, from Colonel Saunders

        34       or through your own inquiries - discover that the company

        35       was named Alia?

        36       A.   I have a recollection that I requested my deputy to

        37       carry out some research, and that he was the person that

        38       carried out the research on a company called Alia and found

        39       some information to suggest that it might be associated

        40       with the son of Saddam Hussein.  But I have to confess that

        41       that recollection is a little bit vague, and I am very

        42       reluctant to say that that's what has happened, because the

        43       recollection is vague.  I believe that we did some

        44       research, but I don't want to put myself in a position, and

        45       I don't want to put the Commission in a position, of saying

        46       that something that I am slightly unclear on.

        47
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         1       Q.   I don't want to put you in a position where you are

         2       either guessing or reconstructing and you are not certain.

         3       Just so that I can recap on that, you cannot recollect

         4       whether or not Colonel Saunders gave you the name of the

         5       trucking company; is that right?

         6       A.   I am sorry, I can't recollect it 100 per cent.

         7

         8       Q.   And if he did give you the name of a trucking company,

         9       is it the case that you can't recollect whether or not that

        10       name was Alia?

        11       A.   Yes, that's the case.

        12

        13       Q.   And to the extent to which you asked anybody to

        14       conduct any inquiry, is it the best of your recollection

        15       that some inquiry was conducted at some time about Alia?

        16       A.   I recollect asking my deputy to carry out some

        17       research on a company and him coming back with very similar

        18       information, but the memory is not very specific and

        19       I can't remember whether it was in connection with Alia or

        20       some similar type of issue some time later.

        21

        22       Q.   That's my next question:  to the best of your

        23       recollection, when was it in relation to your conversation

        24       with Colonel Saunders that you requested your deputy to

        25       carry out this research?

        26       A.   It was on the day - if the research that I asked

        27       my deputy to carry out was in connection with

        28       Colonel Saunders' comments, it was on the day.  And one of

        29       my recollections about the research that he carried out was

        30       I was amazed that he returned within 15, 20 minutes with

        31       information.

        32

        33       Q.   But you can't recall whether that was on the day that

        34       you received the information from Colonel Saunders or

        35       whether it was at some later time?

        36       A.   If the research that is in my memory that my deputy

        37       carried out was in connection with Colonel Saunders, it was

        38       on the same day, because I then spoke to Ms Moules on that

        39       day also, on 13 January.

        40

        41       Q.   Yes, but what is the state of your recollection as to

        42       whether or not that research was carried out on that day?

        43       A.   If the case that I am thinking of was the AWB case

        44       where my deputy carried out research, he carried it out on

        45       13 January 2000.

        46

        47       Q.   But does there remain a possibility that the research
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         1       was not connected with AWB?

         2       A.   This is the danger of speaking about things that one

         3       poorly recollects.  What I am trying to convey is that

         4       I have a vague recollection of my deputy carrying out

         5       research on a similar matter.  I can't recollect whether

         6       it was Alia; I can't recollect whether it occurred at

         7       the time; and that's why I wanted to be very clear in

         8       my statement that I could not recall exactly what

         9       Colonel Saunders had told me in connection with the

        10       company, and I don't want to mislead anyone into thinking

        11       that I am saying something that I am not.

        12

        13       Q.   Well, what it seems that we do know for sure is that

        14       you didn't mention Alia to Bronte Moules?

        15       A.   I can't recollect whether I knew the name Alia.

        16       If I had known the name Alia, I would have told

        17       Bronte Moules.

        18

        19       Q.   But you can't recollect telling her?

        20       A.   I can't recollect whether I knew the name Alia.

        21

        22       Q.   At the time you spoke to Ms Moules?

        23       A.   At the time that I spoke to Ms Moules.

        24

        25       Q.   As I understand your evidence, Colonel Saunders had

        26       said that the Canadians were not to be given the bank

        27       account details until some time after they had entered into

        28       the arrangement with the Iraqis; is that right?

        29       A.   Yes, that's correct.

        30

        31       Q.   Does that tend to suggest that Colonel Saunders did

        32       not have the name of the transport company, because the

        33       Canadians had not entered into the contract with the

        34       Iraqis?

        35       A.   No, it suggested to me that they would not be provided

        36       with the details of the bank account into which they were

        37       to pay the money, not that he did not know the name of the

        38       company.

        39

        40       Q.   In your statement you do not suggest, let alone state

        41       plainly, that you mentioned the name Alia to Bronte Moules.

        42       May we take it that that is because, to the best of your

        43       recollection when you made this statement, you did not

        44       recollect giving the name Alia to Bronte Moules?

        45       A.   I don't recollect whether I knew the name Alia.

        46       Therefore, I don't recollect whether I passed it to

        47       Bronte Moules.
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         1

         2       Q.   Ms Johnston, what we understand is that there was a

         3       series of resolutions passed by the United Nations, which

         4       resolutions affected the procedures that were to be applied

         5       in examining contracts for the provision of humanitarian

         6       goods to Iraq.  I don't expect you have a precise memory of

         7       those resolutions, but would you agree with me that,

         8       from time to time, resolutions were passed which affected

         9       the procedures?

        10       A.   Yes, that's correct - two resolutions in particular.

        11

        12       Q.   What do you recall of them?

        13       A.   The first resolution was resolution 1284, which was

        14       passed some couple of weeks after me adopting the position

        15       as chief customs expert.  That resolution fundamentally

        16       changed every aspect of the contracts processing system,

        17       but essentially it established what were often referred to

        18       as the green lists, which permitted the approval of goods

        19       on contracts for certain items without circulation to the

        20       committee members.  Items that were not on the so-called

        21       green lists were to be circulated to the committee.

        22

        23            Then in May of - I believe it was 2002, the

        24       Security Council adopted resolution 1409, if my memory

        25       serves me correctly, which introduced what was known as the

        26       goods review list, and the goods review list essentially

        27       was a list of items that were considered to be

        28       pre-approved, of non-dual-use items that could be approved

        29       by the secretariat immediately it was established that the

        30       goods were on that list.

        31

        32       Q.   Might I commend you on your recollection.

        33       Resolution 1284 was adopted by the Security Council on

        34       17 December 1999 and provided by clause 17 that:

        35

        36            ... the Committee established by

        37            resolution 661 (1990) to approve, on the

        38            basis of proposals from the

        39            Secretary-General, lists of humanitarian

        40            items, including foodstuffs, pharmaceutical

        41            and medical supplies, as well as basic or

        42            standard medical and agricultural equipment

        43            and basic or standard educational items,

        44            decides, notwithstanding paragraph 3 of

        45            resolution 661 (1990) and paragraph 20 of

        46            resolution 687 (1991), that supplies of

        47            these items will not be submitted for
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         1            approval of that Committee except for items

         2            [which are the subject of another

         3            resolution] ...

         4

         5       The effect of that resolution was the establishment of a

         6       green list with the removal of the need to submit contracts

         7       for foodstuffs for approval; all that was required was that

         8       those contracts be notified to the Secretary-General, in

         9       effect the OIP, and not the 661 committee.  Is that right?

        10       A.   Yes, that's correct.

        11

        12       THE COMMISSIONER:   Q.   And wheat was on the green list?

        13       A.   Yes, it was.

        14

        15       MR AGIUS:   Q.   With the adoption of the resolution 1409

        16       in 2002, the establishment of the goods review list

        17       occurred, and effectively that meant, so far as wheat was

        18       concerned, that there was no requirement per force of any

        19       resolution for contracts for the sale of wheat to be

        20       examined for price and value after the adoption of

        21       resolution 1409; is that right?

        22       A.   Well, that was a matter that was debated within OIP at

        23       the time.  Our initial reading of the situation was that

        24       potentially it might involve pre-approval of all contracts

        25       on the goods review list without referral to the payment

        26       clauses, the price, et cetera, et cetera, of the goods.

        27       Therefore, my colleague who, with me, was responsible for

        28       the implementation of the resolution, who had

        29       responsibility for liaison with the committee concerning

        30       the resolution, clarified the matter with some of the

        31       committee members.

        32

        33       Q.   And what happened in practice thereafter?

        34       A.   My colleague was advised by the committee that the

        35       spirit of the resolution required OIP to continue with its

        36       price checks, to continue carrying out its normal scrutiny

        37       of the contracts.  Therefore, we adopted our procedures to

        38       accommodate the GRL, but we continued to look at the

        39       contracts for abnormalities or irregularities.

        40

        41       Q.   Would it be appropriate to summarise the situation as

        42       follows:  that whereas there may have been no specific

        43       requirement for contracts to be reviewed for price and

        44       value under these revised procedures following the adoption

        45       of resolution 1409, your department continued the process

        46       of monitoring the contracts for price and value and other

        47       irregularities after 30 May 2002?
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         1       A.   Yes, that's correct.

         2

         3       Q.   We have another document that I want to ask you about,

         4       and I think this is the last matter, Ms Johnston.  Have you

         5       received by fax a five-page document on the letterhead of

         6       the Office of the Iraq Program, Oil-for-Food, entitled

         7       "How to complete the application form under resolution 986

         8       'Oil-for-Food' Program"?

         9       A.   Yes.

        10

        11       Q.   The copy I have is marked "Updated on 3 January 2003".

        12       A.   Yes, I think so.

        13

        14       Q.   It refers to each of the boxes on the application form

        15       for approval under resolution 986, and in particular, in

        16       relation to box 7 it records the following:

        17

        18            The total value must be expressed in

        19            numeric form, and should reflect the total

        20            costs involved.  The total value must be

        21            identical to the value stipulated in the

        22            associated contract and to the grand total

        23            value of all line items listed on the

        24            Excel form attachment.

        25

        26       Do we correctly understand this instruction, as it was in

        27       practice, to require applicants for approval when

        28       completing the application form to include the total value

        29       as expressed on the face of the contract in the application

        30       form, even though that total value might include the cost

        31       of the items plus the cost of any service which is included

        32       in the contract - for example, transport or aftersales

        33       service, or any other form of service?

        34       A.   The general procedure within OIP throughout the time

        35       that I was there was that any actual services pertaining to

        36       the goods, such as installation, anything of a mechanical

        37       nature with a cost attached to it, had to be outlined as a

        38       line item in order that the service could be verified and

        39       the supplier paid for performing that service, but matters

        40       such as transportation - like insurance and packaging and

        41       sea costs - were wrapped up in the total value of the goods

        42       and were not required to be separately itemised.

        43

        44       Q.   When the total value was recorded on the application

        45       form, the value to be recorded was in fact the total value,

        46       which would include the line items and, if necessary or

        47       relevant, any inland transportation?
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         1       A.   Yes, that's correct, sir.

         2

         3       MR AGIUS:   Thank you.  I will tender that

         4       five-page document.  It is barcoded commencing

         5       UNO.0013.0002.

         6

         7       EXHIBIT #969 FIVE-PAGE DOCUMENT ON LETTERHEAD OF

         8       OFFICE OF THE IRAQ PROGRAMME, OIL-FOR-FOOD, ENTITLED

         9       "HOW TO COMPLETE THE APPLICATION FORM UNDER RESOLUTION 986

        10       'OIL-FOR-FOOD' PROGRAMME (UPDATED ON 3/1/2003)", COMMENCING

        11       WITH BARCODE UNO.0013.0002

        12

        13       MR AGIUS:   Mr Commissioner, could I tender as one document

        14       what we have been provided with by the UN as "the

        15       irregularities file".  It duplicates in part Ms Johnston's

        16       fax to Colonel Saunders of six pages, but so that we have

        17       it as a discrete document I will tender it separately -

        18       that is, the irregularities file - UNO.0012.0003 through to

        19       0023.

        20

        21       EXHIBIT #970 UN IRREGULARITIES FILE,

        22       BARCODED UNO.0012.0003 TO 0023

        23

        24       MR AGIUS:   It does include two AWB contracts.  We will

        25       need to edit them to remove the dollar price per tonne of

        26       the wheat and other sensitive material.  Might we have a

        27       non-publication order in respect of the commercially

        28       sensitive material until we can produce an edited copy of

        29       this document?

        30

        31       THE COMMISSIONER:   Yes, I will make that order.

        32

        33       MR AGIUS:   Mr Commissioner, unless there is any other

        34       matter that has come to the attention of the inquiry, that

        35       is my examination of Ms Johnston.

        36

        37       THE COMMISSIONER:   Thank you.  Mr Harrison, would you like

        38       to ask your client any questions at this time?

        39

        40       MR HARRISON:   May I have a moment with my client?

        41

        42       THE COMMISSIONER:   Yes, certainly.

        43

        44       MR HARRISON:   Thank you for that opportunity to confer

        45       with my client, but at this time we have no questions.

        46

        47       THE COMMISSIONER:   Thank you.  Mr Robertson?
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         1

         2       MR ROBERTSON:   Mr Commissioner, on behalf of my client,

         3       the officers of the Department of Foreign Affairs and

         4       Trade, we had applied for leave to ask some questions

         5       supplementary to the questions that Mr Agius might ask.  We

         6       did indicate the area of conflict as possibly being between

         7       Ms Johnston and Ms Moules, but in light of this morning's

         8       evidence there is perhaps an additional short area of

         9       conflict between Ms Johnston and Mr Nicholas, and if

        10       I could explore those matters briefly.

        11

        12       THE COMMISSIONER:   Yes, very well.

        13

        14       <EXAMINATION BY MR ROBERTSON:

        15

        16       MR ROBERTSON:   Q.   Ms Johnston, my name is Robertson and

        17       I represent the Department of Foreign Affairs and Trade.

        18       Can you hear me all right?

        19       A.   Yes, thank you.

        20

        21       Q.   Could I ask you, Ms Johnston, to look first at

        22       paragraph 46 of your statement.  I want to ask you whether

        23       there is a typographical mistake there.  Can you see in the

        24       second line you refer to contract A4988?

        25       A.   Yes.

        26

        27       Q.   My question is should that be A4822, or have I got

        28       that wrong?

        29       A.   Yes, I think it should be 4822.  It is certainly

        30       Comm number 600744.

        31

        32       Q.   Ms Johnston, at the beginning of early 2000, your view

        33       of AWB, was it not, was that it was a very reputable

        34       company, and you, yourself, could not have believed that it

        35       would behave in a manner that deliberately flouted

        36       sanctions; is that right?

        37       A.   Yes, that's correct.

        38

        39       Q.   In early 2000, in light of the third-country

        40       complaint, your assessment at that time of the

        41       third-country complaint was - and I am looking at

        42       paragraph 45 of your statement - that there was no evidence

        43       in support of the Canadian complaint; is that right?

        44       A.   Yes, at the time that I crafted the Johnston note

        45       I only wanted to add cases to it where there was hard

        46       evidence in support of my case.

        47
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         1       Q.   At the time of your telephone conversation with

         2       Ms Moules on 13 January 2000, you had in your mind, did you

         3       not, at least those two matters that I have referred to -

         4       that is, your view of the reputation of AWB and your view

         5       of the reliability of the material in the third-country

         6       complaint?

         7       A.   I am sorry, could you repeat that, please?

         8

         9       Q.   Yes.  At the time of your telephone conversation with

        10       Ms Moules on 13 January 2000, do you agree with me that you

        11       had in your mind at least these two things:  your view of

        12       the reputation of AWB and your view of the reliability of

        13       the evidence that constituted the third-country complaint?

        14       A.   Yes, that's correct, and I also took into

        15       consideration the fact that the complaint had come from a

        16       competitor.

        17

        18       Q.   Thank you.  Would you agree with me that in your

        19       telephone conversation with Ms Moules on 13 January you

        20       were careful not to be accusatory?

        21       A.   Yes, that's correct.  That's why I wanted to deal with

        22       the matter verbally in the first instance, rather than put

        23       an accusation that was unsubstantiated in writing to the

        24       Mission.

        25

        26       Q.   And would you agree with me that your approach to

        27       Ms Moules as at 13 January 2000 was discreet?

        28       A.   Yes, that's correct.

        29

        30       Q.   And you suggested to her that subsequent inquiries by

        31       her should be discreet as well, did you not?

        32       A.   I did.

        33

        34       Q.   Is it right to say, Ms Johnston, that the essence of

        35       the scheme, if I can call it that, that was the subject of

        36       the third-country complaint is really set out in

        37       paragraphs 17(b) and (c) of your statement?

        38       A.   Could you repeat the first line of your question,

        39       because you broke on that, please?

        40

        41       Q.   Of course.  My question was, Ms Johnston, whether the

        42       essence of the scheme that you had been told about in this

        43       third-country complaint is what you have set out in

        44       paragraphs 17(b) and 17(c) of your statement?

        45       A.   Yes, but I would also include inland transportation

        46       under paragraph (d) as well.

        47
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         1       Q.   You see, what I want to suggest to you, Ms Johnston,

         2       is that the essence of the scheme was that hard currency -

         3       that is, US dollars - was being diverted to the Iraqi

         4       Government; would you agree with that?

         5       A.   Yes, I would agree that that describes the scheme in

         6       its broadest sense.

         7

         8       Q.   And that diversion was from the escrow account?

         9       A.   That's correct.

        10

        11       Q.   What I want to suggest to you is that, really,

        12       inland transport was not so much the crux of the matter,

        13       but merely the means by which that diversion was taking

        14       place?

        15       A.   Well, it depends to me how broadly one wants to

        16       consider the scheme.  In its broadest sense, it involved

        17       payments outside the escrow account, but certainly at that

        18       time I wished to convey as much detail as was available to

        19       me to provide to Ms Moules.

        20

        21       Q.   Do you have with you, Ms Johnston, a copy of your note

        22       to Mr Almstrom that Mr Agius has been asking you about -

        23       that's the note of 13 January 2000, UNO.0006.0037?

        24       A.   Yes, I do.

        25

        26       Q.   Thank you.  If you look at the last paragraph at 3,

        27       the one that says, "I have spoken to Ms Bronte Moules", you

        28       will see there that what you have set out is:

        29

        30            I have asked her to enquire, discreetly, at

        31            a senior level within the Australian Grain

        32            Board if --

        33

        34       and I emphasise these words --

        35

        36            any financial arrangements have been made

        37            outside the BNP Iraq account...

        38

        39       Do you see that?

        40       A.   Yes.

        41

        42       Q.   What I want to suggest to you is that that was your

        43       interest - that is, whether there were any such financial

        44       arrangements, not necessarily whether the means by which

        45       that arrangement was effected was by reference to transport

        46       fees; would you agree with that?

        47       A.   I wanted to ascertain whether any payment was taking
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         1       place outside the Iraq account, and if I had been informed

         2       that there were any payments taking place, I would have

         3       wished to have had every detail available to me concerning

         4       that payment.

         5

         6       Q.   Could I take you forward in time then.  I think you

         7       told Mr Agius that AWB was not mentioned in what has been

         8       referred to as the Johnston note; is that right?

         9       A.   That's correct.

        10

        11       Q.   Do you recall a telephone conversation that you had

        12       with Ms Moules on 5 April 2000, the day that she faxed you

        13       the material from the AWB?

        14       A.   I am not certain whether I do recall a conversation

        15       with her on that day.

        16

        17       Q.   I will put to you what I am suggesting to you the gist

        18       of that conversation was, and that is that she provided you

        19       with the standard terms and conditions and you said to her

        20       that this clarified the matter and removed any grounds for

        21       misconception; do you remember that?

        22       A.   Yes.

        23

        24       Q.   Going forward from that time - that is, 5 April 2000 -

        25       it is right to say, isn't it, that you didn't again take up

        26       with the Australian United Nations New York Mission any

        27       issue of AWB?

        28       A.   No, at that stage I had received a categorical denial

        29       and a plausible explanation in connection with the standard

        30       terms and conditions and the discharge in my mind, and

        31       I felt that any further questions in that vein would be

        32       somewhat vindictive in nature since they had originated

        33       from a competitor of AWB.

        34

        35       Q.   Is it implicit in what you were just saying, or is it

        36       the case anyway, that in the period subsequent

        37       to April 2000 in relation to AWB no new or real evidence

        38       came to light to warrant a further approach by you to the

        39       Australian New York Mission?

        40       A.   Yes, that's correct.  We had a good rapport with AWB

        41       and no complaints regarding their paperwork.

        42

        43       Q.   Thank you.  I want to move then, if I may,

        44       Ms Johnston, to your meeting with Mr Nicholas, about which

        45       you have given some evidence this morning.  Is it right

        46       that you don't have a note or record of providing to

        47       Mr Nicholas a copy of the short form contract 4822 which
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         1       you referred to earlier in your evidence?

         2       A.   Yes, that's correct.

         3

         4       Q.   Would you agree with me that your conversation with

         5       Mr Nicholas had as its focus the clarification of the

         6       standard terms and conditions of the AWB contract?

         7       A.   I think it is correct to say that the main focus was

         8       on the standard terms and conditions, but that I read both

         9       clauses to him whilst he was in my office.

        10

        11       Q.   Would you agree with me, Ms Johnston, that your

        12       discussion with Mr Nicholas was less detailed in relation

        13       to the third-country complaint than your discussion with

        14       Ms Moules had been?

        15       A.   I believe it was somewhat less detailed, yes.

        16

        17       Q.   What I want to suggest to you, Ms Johnston, is that

        18       you didn't provide to Mr Nicholas at that time a paper copy

        19       of the short form contract 4822; would you agree with that?

        20       A.   No, my recollection is that I did provide him with a

        21       copy of the short form contract.

        22

        23       Q.   You see, you say in paragraph 22 of your statement

        24       that a review of the irregularities file jogged your

        25       memory, or I think you say "sparked" your memory, but what

        26       I want to suggest to you is that there was nothing in that

        27       file, apart from the mere presence of short form contract

        28       4822, that suggested that you had provided the document to

        29       Mr Nicholas at this meeting; would you agree with that?

        30       A.   There is nothing in the file to suggest it, but,

        31       nevertheless, that remains the item that jogged my memory,

        32       which I hadn't recalled until I saw that file.

        33

        34       Q.   What I also want to suggest to you lastly,

        35       Ms Johnston, is that you didn't at this meeting with

        36       Mr Nicholas talk to him about the details of contract

        37       prices, specific contract terms other than the reference to

        38       standard terms and conditions, or transport fees; would you

        39       agree with that?

        40       A.   I don't recall whether I - I don't believe that

        41       I discussed specific prices with him.  I asked for

        42       clarification regarding the discharge matter, and I also

        43       informed him of the elements of the Canadian complaint,

        44       including transportation.

        45

        46       Q.   Lastly, Ms Johnston, I want to put to you that you

        47       have no present recollection that in the telephone



            .12/5/06 (67)              6762     F J JOHNSTON (Mr Robertson)

                            Transcript produced by ComputerReporters

�









         1       conversation with Ms Moules on 13 January you mentioned to

         2       her the topic of land transportation; would you agree with

         3       that?

         4       A.   No, I disagree.

         5

         6       MR ROBERTSON:   Thank you, Mr Commissioner.

         7

         8       THE COMMISSIONER:   Mr Forrest, do you wish to ask any

         9       questions?

        10

        11       MR FORREST:   No, sir.

        12

        13       THE COMMISSIONER:   I think the matters in your application

        14       have been covered.

        15

        16       MR FORREST:   I think they have, sir.

        17

        18       THE COMMISSIONER:   Mr Winneke?  I think the processes that

        19       you would want to ask about have also been covered.

        20

        21       MR WINNEKE:   There was only one matter which was raised,

        22       and it was the last document which was put to the witness

        23       by Mr Agius relating to the total value of the products in

        24       the 986 application form.  I would seek to ask the witness

        25       a couple of questions and perhaps, if necessary, some

        26       related questions.

        27

        28       MR AGIUS:   My learned friend will need to move forward to

        29       the microphone near my learned friend Mr Judd.

        30

        31       <EXAMINATION BY MR WINNEKE:

        32

        33       MR WINNEKE:   Q.   Ms Johnston, can you see me?

        34       A.   Yes, I am sorry.  I was distracted.

        35

        36       Q.   Can you hear me?

        37       A.   Yes.

        38

        39       Q.   My name is Winneke.  I appear on behalf of a company

        40       called Rhine Ruhr, who is one of the companies the subject

        41       of this inquiry.  I wanted to ask you a couple of questions

        42       about the evidence that you gave in relation to what is

        43       known as the 986 application form.

        44

        45       MR WINNEKE:   Commissioner, there is a document that

        46       I indicated I would like to put to the witness, if she is

        47       able to look at it.  It is RRP.0001.0076.
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         1

         2       THE WITNESS:   I am sorry, I am going to have to ask you to

         3       lean into the microphone a little closer.  I can't hear

         4       you.

         5

         6       MR WINNEKE:   Q.   Do you have a document either in front

         7       of you or on a computer screen which is a notification or

         8       request to ship goods to Iraq by an exporter by the name of

         9       Distall Rhine Ruhr Pty Limited?

        10       A.   Yes, I do.

        11

        12       Q.   You were asked questions in relation to a

        13       five-page document which was taken off the United Nations

        14       web site in March of 2006, but updated on 3 January 2003.

        15       Perhaps if you could look at that document as well.

        16       A.   Yes.

        17

        18       Q.   Firstly, it says that it is updated on 3 January 2003.

        19       I assume that it is a document which may or may not have

        20       been in the same form in 2001 - do you know?

        21       A.   Yes, it would have been in a very different form in

        22       2001, I believe, because the submission of electronic

        23       applications with Excel sheets attached was not compulsory,

        24       and also between the two we had two separate resolutions

        25       fundamentally altering our procedures within the office.

        26

        27       Q.   In 2001 there was no Excel form attachment; that's

        28       correct, isn't it?

        29       A.   Yes, that's correct.

        30

        31       Q.   And indeed, if you have a look at the RRP document

        32       that I was talking about, that's submitted under the old

        33       format where there is no Excel form; is that correct?

        34       A.   Yes.

        35

        36       Q.   What I suggest to you is that in 2001 there was a

        37       requirement that the total value - that is, the total value

        38       of the contract entered in the "total value" box number 9 -

        39       was to be the same value as the total value of the

        40       contract; do you agree with that?

        41       A.   Correct.

        42

        43       Q.   If the "Total Value" box contained the same number

        44       that was the total value of the contract, that form would

        45       be regularly filled out, if I can put it that way?

        46       A.   Sorry, could you repeat that, please?

        47
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         1       Q.   If the total values were the same, that would be one

         2       of the matters that you would look at in assessing the

         3       contract?

         4       A.   Yes, that's correct.  Can I just add something here,

         5       that this is a contract in the oil sector, and I did not

         6       have a supervisory role of oil sector contracts.  There was

         7       a panel of experts responsible for that, but I am fully

         8       competent to discuss general procedures in connection with

         9       those contracts.

        10

        11       Q.   I was going to ask you that:  I take it you had no

        12       role in this contract or its approval?

        13       A.   No, from the time of the implementation of resolution

        14       1284, around about January of 2000, maybe about a month

        15       after that, there was a panel of oil experts responsible

        16       for approving all contracts within that sector, and I would

        17       give them guidance from time to time, but I did not have

        18       supervisory responsibility.

        19

        20       Q.   Insofar as the customer was asked to fill out that

        21       application form, if they put the total value of the

        22       contract, of their contract, in that "Total Value" box,

        23       they were doing the right thing?

        24       A.   Yes, provided it matched the value that was specified

        25       within the contract.

        26

        27       Q.   You gave evidence before and you were asked

        28       questions - this at T6744 - about the general

        29       responsibilities of customs experts for assessing the cost

        30       of the goods or assessing the overall value of the goods.

        31       You mentioned that the role of the experts was to assess

        32       the value of the contract, and you referred to things such

        33       as sea costs, insurance, handling, research and

        34       development - those sorts of things.

        35       A.   Yes, that's correct.

        36

        37       Q.   That doesn't necessarily only apply to contracts for

        38       wheat, does it?

        39       A.   No.

        40

        41       Q.   It may include or relate to the assessment of a

        42       contract for other goods such as oil spare parts and things

        43       like that?

        44       A.   Yes, correct.

        45

        46       Q.   If there was a component of that contract which

        47       related to engineering services fees and so forth, that
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         1       would be something that the contracts experts would look at

         2       and assess whether the price was or was not appropriate?

         3       A.   I am sorry, can you repeat again?  I am trying to look

         4       at the contract at the same time as I am listening to you,

         5       and I want to concentrate.

         6

         7       Q.   Perhaps you have a look at the contract.

         8       A.   Okay, would you mind if I just take one minute?  Thank

         9       you.

        10

        11       THE COMMISSIONER:   You take such time as you need.

        12

        13       THE WITNESS:   Okay.  I think I am okay now, if you want to

        14       continue.  Thank you.

        15

        16       MR WINNEKE:   Q.   You will notice that attached to the

        17       986 application form is a two-page document setting out a

        18       number of headings, being "Goods to Be Shipped", "Method of

        19       Payment", et cetera; do you see those?

        20       A.   Yes.

        21

        22       Q.   Were those matters, in particular under the heading

        23       "Method of Payment", information which came from the United

        24       Nations web site, to your recollection?

        25       A.   Oh, yes, "Method of Payment".  Do you mean box 15 on

        26       the application form?

        27

        28       Q.   Yes.

        29       A.   Yes.  Suppliers submitting applications were required

        30       to select one of those boxes because there were actually

        31       two streams of applications passing through the office, and

        32       one of those streams was for payment from the escrow

        33       account, the other ones were for an entirely different time

        34       of contract that were private goods going to Iraq.

        35

        36       Q.   There is no reference in the materials attached to the

        37       application form to any engineering services fee; correct?

        38       A.   I don't see any reference to engineering services,

        39       though I do see a reference within the purchase order to

        40       engineering analysis.

        41

        42       Q.   Is that something that would have excited the

        43       attention of either you or anyone who was examining the

        44       application?

        45       A.   Excuse me just while I read this paragraph.  Okay.

        46       Having had a brief look at the contract, it appears to me

        47       that it is for the supply of goods.  There is some
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         1       reference to engineering analysis, but that seems to be in

         2       connection with the development of the goods to be

         3       supplied.  So at a glance, it appears to be satisfactory to

         4       me, but I must add the caveat that these contracts were

         5       specifically processed by a panel of oil experts and that

         6       I am not an oil expert.

         7

         8       Q.   If there was a reference in the contract to a

         9       component of the price being an engineering services fee,

        10       what would have occurred?

        11       A.   If a service had been identified within the contract,

        12       the OIP experts would have written to the supplier via the

        13       Permanent Mission requesting that the price be broken down

        14       to separate the service value, not least of all to assist

        15       the supplier themselves, because if services were not

        16       identified and assigned a value then that often led to

        17       payment difficulties down the line because there was

        18       nothing to authenticate.

        19

        20       Q.   So the distributor may have been notified, and may or

        21       may not have provided further information?

        22       A.   It is possible.  I'm not certain whether I have the

        23       full file in front of me.

        24

        25       Q.   Was it always the case that if there were references

        26       to things such as engineering services fees or aftersales

        27       services fees, the supplier was notified and asked to

        28       expand on that?

        29       A.   Again, I hasten to add that it wasn't in my area, but

        30       I was aware that in 2001 and 2002 the panel of oil experts

        31       had suspicions that aftersales service fees were being used

        32       to disguise kickbacks, so in any contract at that time

        33       where they saw the term "aftersales service" without

        34       specification, they requested clarification as to what that

        35       might be.

        36

        37       Q.   And do you know what the results of any of those

        38       requests were?

        39       A.   I'm trying to recall, because it wasn't in my direct

        40       area.  In a lot of cases they never received a response and

        41       the contracts were never processed, and in some cases they

        42       received satisfactory responses.  In any case where a

        43       clarification had been made, the customs report was duly

        44       noted and the matter was circulated to the committee.

        45

        46       Q.   And if, for example, they were told - this is

        47       hypothetical, I suppose - that the distributor was asked or
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         1       had been asked to make a payment by way of an engineering

         2       services fee towards the setting up of a, for example, in

         3       this case, what has been described as a giant Meccano set -

         4       perhaps that is --

         5

         6       THE COMMISSIONER:   What is the question, Mr Winneke?

         7

         8       MR WINNEKE:   Perhaps I will put it this way.

         9

        10       Q.  Do you know of any circumstances or any cases where

        11       customers - I withdraw that question.  This is a discrete

        12       topic.

        13

        14       THE COMMISSIONER:   What does it relate to?

        15

        16       MR WINNEKE:   I want to ask the witness about the letter

        17       prepared by the United Kingdom to which she responded and

        18       which contained references to aftersales services fees.

        19

        20       THE COMMISSIONER:   Yes, very well.

        21

        22       MR WINNEKE:   Q.   You are aware, I take it, that

        23       in April 2001 the United Kingdom was concerned about

        24       contracts which might possibly contain means by which the

        25       Iraqi regime could have obtained hard currency; is that

        26       correct?

        27       A.   I am sorry, I can hear some shuffling of papers and

        28       nothing else.

        29

        30       THE COMMISSIONER:   Mr Winneke, the September report of the

        31       IIC committee makes plain, I think, that there were a

        32       number of concerns about these matters raised by both the

        33       United States and the United Kingdom.

        34

        35       MR WINNEKE:   Yes.

        36

        37       THE COMMISSIONER:   But there was no agreement reached

        38       between members of the 661 committee and so nothing was

        39       done.

        40

        41       MR WINNEKE:   I understand.  What I wanted to ask this

        42       witness was whether or not it would have been appropriate

        43       to notify missions who in turn might have then notified

        44       customers as to what was or was not --

        45

        46       THE COMMISSIONER:   No, I reject that line of questioning.

        47       The question is whether they did or they didn't.  The
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         1       question of whether it was appropriate or not is not a

         2       question which will trouble me.

         3

         4       MR WINNEKE:   Q.   Can I ask you, Ms Johnston, if I can

         5       briefly go back to the instructions which were given to

         6       customers in 2001, are you aware of what instructions were

         7       given to customers in relation to filling out the

         8       application form?

         9       A.   Am I?  I am sorry, someone near a microphone is

        10       shuffling and I can't hear.  Can you repeat, please?

        11

        12       Q.   I want to go back to the document which tells

        13       customers how to fill out the 986 application form, and

        14       I want to ask you whether you were aware of what

        15       instructions were given to customers in relation to filling

        16       out the form in 2001?

        17       A.   In 2001 I believe that I drafted a set of procedures

        18       which were uploaded to the oil-for-food web site.

        19       Throughout that period, from shortly after I joined,

        20       I always had a draft on the web site, and that was updated

        21       as and when difficulties in the processing of contracts

        22       emerged or as and when Security Council resolutions altered

        23       our procedures.

        24

        25       Q.   So specifically in relation to filling out the

        26       986 document in 2001 in or about October, are you able to

        27       say what instructions were given to customers or not?

        28       A.   Specifically, no, I'm afraid not.

        29

        30       Q.   Is it possible to obtain a copy of the material which

        31       was on the web site in 2001?

        32       A.   I'm not certain.  That would have to be addressed

        33       through the IIC, which I understand has control of the

        34       databases and documents that were within the UN at that

        35       time.

        36

        37       Q.   What I suggest to you is that customers were given

        38       instructions to fill out the 986 document and include in

        39       the "Total Value" box the total value of the contract.

        40       A.   Well, I think, yes, they would have included the

        41       total value of the contract in the "Total Value of the

        42       Contract" box.

        43

        44       Q.   And there was no requirement in that 986 form to break

        45       down the total value of the contract into its component

        46       parts?

        47       A.   No, procedurally we always required it to be broken
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         1       down.  So if, for instance, a set of spare parts was being

         2       supplied and the application form said "spare parts

         3       $100,000", the customs officers were required to ask the

         4       supplier to detail what the line items were that made up

         5       that $100,000.

         6

         7       Q.   Yes, but my question relates to the document itself:

         8       there is no position or box on the document which allows

         9       for the entering of the component parts of the document,

        10       save for the value per item?

        11       A.   Save for what?

        12

        13       Q.   The "value per item" - box number 8.

        14       A.   No, the supplier was supposed to list every single

        15       item that was being shipped to Iraq.  In box numbers 5, 6,

        16       7, 8, 9 and 10 they were supposed to provide an entire

        17       breakdown and a price breakdown, so from the adoption of

        18       resolution 1284 onwards, which was in December of 1999,

        19       OIP should not have accepted any contract for sets of

        20       goods, spare parts, et cetera, that were not broken down

        21       into their constituent parts, and that was as much to

        22       protect the supplier as possible because it facilitated the

        23       payment process further down the line.

        24

        25       Q.   What I am getting at is this:  if a contract is

        26       prepared and it has a total value or a total price at the

        27       end of it, that total price was required to be entered into

        28       the "Total Value" column?

        29       A.   Correct, and the individual items broken down in the

        30       lines below or in an attachment sheet that accompanied the

        31       front cover application form.

        32

        33       MR WINNEKE:   Thank you.

        34

        35       THE COMMISSIONER:   Mr Harrison, I will just take an

        36       adjournment for five minutes to allow you to consider

        37       whether you wish to ask your client any questions before we

        38       conclude.

        39

        40       MR HARRISON:   Thank you.

        41

        42       THE COMMISSIONER:   Then Mr Agius will have a final chance,

        43       if he wishes.  I will just adjourn for five minutes.

        44

        45       SHORT ADJOURNMENT

        46

        47       MR AGIUS:   Mr Commissioner, before you call upon
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         1       Mr Harrison, might I have leave to ask one or two questions

         2       on an issue that arose during the course of my earlier

         3       examination but it has not been taken up by any of my

         4       learned friends?

         5

         6       THE COMMISSIONER:   Yes, very well.

         7

         8       <EXAMINATION BY MR AGIUS:

         9

        10       MR AGIUS:   Q.   Ms Johnston, I just want to follow up on

        11       something that I asked you about that you helped the

        12       inquiry with.  You will recall that I was asking you

        13       questions about the dollar price per tonne disclosed in the

        14       contract, and your evidence was to the effect that your

        15       expectation was that customs officers would have understood

        16       that if the contract referred to "discharge free into truck

        17       to all silos", that dollar price included a component for

        18       inland transportation; do you recall that evidence?

        19       A.   Yes, that's correct.

        20

        21       Q.   Given that sanctions prevented payments to Iraqis in

        22       foreign currency, if the United Nations expected that a

        23       dollar price per tonne included a component for inland

        24       transport, does it not follow that the United Nations, in

        25       approving these contracts, accepted that there was likely

        26       to be a breach of the sanctions if the supplier of goods

        27       paid for that inland transportation within Iraq?

        28       A.   When we processed the contracts, many contracts

        29       contained service elements.  For instance, looking outside

        30       the world of wheat, there were contracts for the

        31       construction of hospitals, for the construction of vast

        32       housing estates for people.  It was inconceivable that

        33       every single service would be brought into Iraq - every

        34       single bricklayer, every single painter.

        35

        36            It was understood, and it was condoned by the Office

        37       of Legal Affairs who considered those services, not to be

        38       inconsistent with sanctions that certain services would

        39       have to be procured at a local level within Iraq.  The UN,

        40       for instance, had to employ local staff within Iraq and had

        41       to pay them.

        42

        43            So I don't believe that the payment for inland

        44       transportation services within Iraq per se was outside of

        45       the sanctions.  What was outside the sanctions was to

        46       accept a transportation company that was nominated by the

        47       government of Iraq, with a price set by the government of
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         1       Iraq, and that did not actually transport any goods because

         2       that function was provided by the government of Iraq.

         3

         4       Q.   I am just putting to one side, for the purpose of

         5       these questions, the situation that is available to be

         6       concluded on the evidence we have, which is that money was

         7       paid through a transport company to Iraqis.  Let's put that

         8       aside for a moment.

         9

        10            Would it not follow that the UN was accepting that it

        11       was more likely than not, when dealing with a contract that

        12       provided for the discharge of wheat free into truck to all

        13       silos within the governates of Iraq, that the supplier

        14       would engage Iraqis for that transportation of the wheat

        15       after discharge and would need to pay those Iraqis?

        16       A.   It was not necessarily the case that they would be

        17       Iraqis; they could have been a Jordanian trucking company,

        18       for instance, based in Iraq.

        19

        20       Q.   On one possibility - and I am speaking

        21       hypothetically - AWB could have gone to a transport company

        22       in Jordan or in Egypt and said, "Will you transport this

        23       wheat from Umm Qasr to all governorates?  We'll employ you

        24       to do it, we will pay you to do it, you will do it and you

        25       will be paid in Jordan or Egypt."  Now, that might not have

        26       been a breach of sanctions?

        27       A.   That's correct.

        28

        29       Q.   And I suppose that was always a possibility.  But what

        30       I am asking you about is what some might suggest was a more

        31       likely possibility, and that is that a supplier would go to

        32       Iraqis and say to Iraqis - for example, an Iraqi trucking

        33       firm, not one owned by the government of Iraq - "Will you

        34       transport this wheat from Umm Qasr to all governorates?"

        35       The Iraqi trucking firm might say yes and expect to be

        36       paid.  They couldn't be paid in dinars by an Australian

        37       wheat company, because the Australian wheat company

        38       couldn't purchase any dinars outside of Iraq and couldn't

        39       purchase them within Iraq without breaching sanctions.

        40       So on that possibility, aren't we really in a situation

        41       where the UN was accepting of a likelihood that money would

        42       be paid to Iraqis in order to effect the land transport?

        43       A.   At the time that I queried inland transportation costs

        44       within Iraq with the Office of Legal Affairs, the UN's

        45       lawyers, I was provided an advice which stated that it

        46       was not inconsistent with the sanctions imposed by

        47       Resolution 661 that certain services would be provided
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         1       within Iraq.  That's the advice that I was provided, with

         2       two caveats:  the first caveat was provided the price was

         3       reasonable and acceptable; the second was that provided the

         4       payments were executed in dinar.

         5

         6       Q.   Of course we understand that as a strict legal

         7       position, but the reality was the payment could never be

         8       made in dinars, and surely the UN appreciated that?

         9       A.   It was very difficult to make payment in dinars.

        10       I understood, and continue to understand, that they were

        11       available for purchase in Jordan, but that is not something

        12       that I am an expert on, the currency transactions within

        13       the Middle East.  Certainly it presented a lot of practical

        14       difficulties.

        15

        16       Q.   I understand that you can't speak for the whole of the

        17       United Nations, but in relation to your own experience,

        18       what do you say about the proposition that the UN may have

        19       taken a tacit position that it understood with respect to

        20       contracts where the supplier was obliged to deliver to all

        21       silos in Iraq that there would be a breach of sanctions but

        22       that that breach would be limited to the payment for the

        23       provision of that service - that is, the delivery of the

        24       wheat?

        25       A.   I am loath to speak to the entire United Nations.

        26       I am loath to make comment on the fact that the trucking in

        27       connection with every contract was performed by Iraqis and

        28       to make that assumption when it is outside my knowledge.

        29

        30       Q.   You see, what we do know in relation to these

        31       contracts - this is our problem - is that the trucking for

        32       this wheat was provided by Iraqis.

        33       A.   Yes.

        34

        35       Q.   What I am asking you is within your area, whilst you

        36       were working with customs, was there amongst you - those at

        37       your level, those below you, to your knowledge perhaps

        38       those above you - knowledge that there more than likely was

        39       going to be a breach of sanctions by AWB if it undertook

        40       the responsibility that it had under the contract to

        41       deliver this wheat to all silos in Iraq?

        42       A.   No, that was not something that I considered and it

        43       wasn't something that I recall being discussed by my

        44       superiors at the time.

        45

        46       Q.   Was there any thought given to how it might be that

        47       AWB could actually arrange for the delivery of the wheat in
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         1       accordance with the contractual obligation that it had and

         2       still work within sanctions?

         3       A.   Not that I recall.

         4

         5       THE COMMISSIONER:   Q.   Not just AWB - there were the

         6       shipments of rice, wheat from other countries, milk powder,

         7       all sorts of commodities which apparently would have to be

         8       shipped from point of import to distribution centres.  Was

         9       that question not considered?

        10       A.   I don't recall it being considered, sir.

        11

        12       MR AGIUS:   Q.   Can I suggest to you that the temptation

        13       looms large to infer that the UN understood that Iraqis

        14       would have to be employed in the delivery of all of these

        15       products, and that companies undertaking such obligations

        16       would have to breach sanctions in order to ensure that

        17       these foodstuffs were delivered.  What do you say about

        18       that?

        19       A.   I am sorry, could you repeat the question?  You just

        20       broke towards the end.

        21

        22       Q.   Can I suggest to you that the temptation looms large

        23       to infer that the UN understood that Iraqis would have to

        24       be employed in the delivery of these products, and that

        25       companies undertaking such obligations would have to breach

        26       sanctions in order to ensure that the products -

        27       particularly foodstuffs - were in fact delivered; can you

        28       comment on that?

        29       A.   Yes, I think that's a reasonable assumption.

        30

        31       Q.   Do you understand that some people may think that

        32       intelligent people working within the UN and administering

        33       this program must have considered the real likelihood that

        34       the only way in which large quantities of humanitarian

        35       goods could be delivered within Iraq would be if Iraqis

        36       were employed to effect the delivery?

        37       A.   I am sorry, I didn't hear:  did you ask a question?

        38

        39       Q.   Yes.

        40       A.   Oh, I am sorry.  Can you repeat it?  There is some

        41       breakage in the line.

        42

        43       Q.   What I am suggesting to you is this:  there would

        44       appear to be a strong inference that those working in the

        45       UN and administering this program must have considered the

        46       real likelihood that the only way in which large quantities

        47       of humanitarian goods could be delivered within Iraq would
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         1       be if Iraqis were employed to effect the delivery; can you

         2       comment on that?

         3       A.   I think that there was an assumption that throughout

         4       the program very large numbers of Iraqis would be employed

         5       in the construction area, working for the United Nations,

         6       transporting goods.  I think there was an assumption that

         7       probably a vast number of Iraqis were - performed in

         8       providing various services around the company.

         9

        10       Q.   Would it not follow from that assumption that there

        11       would be another assumption that those Iraqis would not all

        12       be being paid in Iraqi dinars, particularly if they were

        13       being employed by foreign corporations?

        14       A.   I think this is an area that I am somewhat reluctant

        15       to be drawn into, because the matter of Iraqi dinar was

        16       discussed fairly widely amongst the committee members and

        17       it was acknowledged that it was an inherent weakness in the

        18       original resolution - I think it was 986 or 661; I can't

        19       recall.  But it was acknowledged by the committee members

        20       that it was an inherent weakness within the original

        21       grounds under which the program was established, and that

        22       it provided, as I think I informed Ms Moules on one

        23       occasion, very significant practical difficulties.  I don't

        24       want to be the defender of that position, and I don't think

        25       I really should be drawn on it too much.  It was an

        26       acknowledged fact within the UN and within the 661

        27       committee that it was problematic.

        28

        29       Q.   I suppose what I am really asking you is this:  was it

        30       an essential weakness or a fatal flaw?

        31       A.   Aren't they one and the same?

        32

        33       Q.   Perhaps they were.

        34

        35       MR AGIUS:   That's my further examination, Mr Commissioner.

        36

        37       THE COMMISSIONER:   Yes.  Mr Harrison, do you wish to ask

        38       your client any questions?

        39

        40       MR HARRISON:   Yes, I do.

        41

        42       <EXAMINATION BY MR HARRISON:

        43

        44       MR HARRISON:   Q.   Ms Johnston, you were asked question on

        45       cross-examination with regard to your conversations with

        46       Ms Moules and Mr Nicholas.  Do you recall being asked those

        47       questions?
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         1       A.   I do.

         2

         3       Q.   Is it a fact that you told both Ms Moules and

         4       Mr Nicholas all the facts that you were aware of and that

         5       had been relayed to you by Lieutenant Colonel Saunders in

         6       what has been known as the Canadian complaint, including

         7       that inland transportation was an element of the complaint?

         8       A.   Yes, that's correct.

         9

        10       MR HARRISON:   I have no further questions.

        11

        12       THE COMMISSIONER:   Thank you.  Is there anything arising,

        13       Mr Agius?

        14

        15       MR AGIUS:   I have nothing arising, Mr Commissioner.  Might

        16       I extend the inquiry's thanks to Ms Johnston for making

        17       herself available to give this evidence.  She was beyond

        18       the reach of this inquiry and but for her consent we would

        19       not have been able to take her evidence.

        20

        21       THE COMMISSIONER:   Yes.  Thank you, Ms Johnston.  Thank

        22       you very much for your cooperation.

        23

        24       THE WITNESS:   Thank you, sir.

        25

        26       THE COMMISSIONER:   That concludes your evidence, thank

        27       you.  I will briefly adjourn while they disassemble the

        28       system.

        29

        30       <THE WITNESS WITHDREW

        31

        32       SHORT ADJOURNMENT

        33

        34       MR AGIUS:   Mr Commissioner, we had, for more abundant

        35       caution, asked Ms Moules to come back to the inquiry today,

        36       lest there be evidence from Ms Johnston which necessitated

        37       my recalling Ms Moules.  In view of the evidence that has

        38       been given and the evidence that we have from Ms Moules,

        39       both orally and in statements, I have no further questions

        40       of her.  I understand that my learned friend Mr Carter has

        41       an application in respect of Ms Moules, and perhaps that

        42       might be the next matter we deal with.

        43

        44       THE COMMISSIONER:   Yes, very well.

        45

        46       MR CARTER:   Mr Commissioner, do you have to hand the

        47       facsimile to the inquiry of 28 April?
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         1

         2       THE COMMISSIONER:   I had it, but I have lost it.

         3

         4       MR CARTER:   I have a spare copy, if it assists.

         5

         6       THE COMMISSIONER:   Thank you.  I would not allow

         7       examination in relation to the second-last paragraph, but

         8       I would allow examination in relation to the cable itself.

         9       Is Ms Moules available?

        10

        11       MR AGIUS:   Yes.

        12

        13       <BRONTE NADINE MOULES, on former oath:       [11.20am]

        14

        15       <EXAMINATION BY MR AGIUS:

        16

        17       MR AGIUS:   Q.   Might we have your full name again,

        18       please?

        19       A.   Yes, Bronte Nadine Moules.

        20

        21       MR AGIUS:   My friend Mr Carter has some questions.

        22

        23       MR ROBERTSON:   I think Ms Moules does not have with her a

        24       copy of the cable.  It may assist if there is a paper copy

        25       that she could be given.

        26

        27       THE COMMISSIONER:   Yes.

        28

        29       <EXAMINATION BY MR CARTER:

        30

        31       MR CARTER:   Q.   Ms Moules, that's a cable that you wrote

        32       on 9 March 2001?

        33       A.   That's correct.

        34

        35       Q.   The reason I just want to ask you a few questions

        36       about that cable is that it only materialised over the

        37       Easter break; do you understand that?

        38       A.   Yes, I do.

        39

        40       Q.   Can I ask, first of all, are you in a position to

        41       explain why it came from the Department of Fish, rather

        42       than DFAT, or the Department of Agriculture --

        43

        44       THE COMMISSIONER:   I reject that question.

        45

        46       MR CARTER:   Q.   Do you know why the document was not

        47       available at the time you gave evidence on two previous
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         1       occasions?

         2

         3       THE COMMISSIONER:   I reject that question.

         4

         5       MR AGIUS:   There is no mystery about this.  On a strict

         6       reading of the notice that we gave to the Department of

         7       Foreign Affairs and Trade, this document, on a very strict

         8       reading of that notice, was not caught by it.  We were

         9       provided with it, however, by the Department of Fisheries,

        10       who received a notice in similar terms.  They took a

        11       different view of the notice, I understand.

        12

        13       THE COMMISSIONER:   Mr Carter, I said I would let you

        14       examine in relation to the substance of this cable.  If you

        15       have some questions about that, please go to that.

        16

        17       MR CARTER:   Q.   Yes, I do.  If you look at the top of the

        18       document there is a notation "Wheat - Iraq".  Do you have

        19       that on your version?

        20       A.   Are you referring to the very top of the cable -

        21       sorry, a handwritten notation.

        22

        23       Q.   Perhaps I should establish we are looking at the same

        24       document.  I am looking at a document barcoded

        25       DAF.0002.0095.

        26

        27       MR AGIUS:   The witness has a different version of the

        28       document.

        29

        30       MR CARTER:   Perhaps we could bring it up, please,

        31       DAF.0002.0095.

        32

        33       MR AGIUS:   When I say "a different version", the witness

        34       has a copy of the document sourced to the Department of

        35       Foreign Affairs and Trade.

        36

        37       MR CARTER:   Q.   Do you have the same version in front of

        38       you as the one that appears on the screen?

        39       A.   No, I have a different version.

        40

        41       Q.   This one has a note on the top "Wheat - Iraq".

        42       A.   Yes.

        43

        44       Q.   Did you write that or did someone else write that?

        45       A.   I didn't write that.

        46

        47       Q.   It is the case, as you said in your supplementary
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         1       statement, that in your subsequent cable of 26 March 2001

         2       you make reference back to this cable; correct?

         3       A.   That's correct.

         4

         5       Q.   I wonder if you could turn to page 4 of the cable.

         6       At point 3 do you see the sentence commencing, "The

         7       Security Council discussed the Secretary-General's report

         8       in a closed session on 8 March", and it continues.  Do you

         9       have that section?

        10

        11       MR AGIUS:   It is the paragraph numbered 3 of the cable.

        12

        13       THE WITNESS:   Yes, I have that.

        14

        15       MR CARTER:   Q.   We have been provided with the speaking

        16       notes of Mr Sevan for the fax to Canberra.  I am just

        17       wanting to ask, the bullet points that follow in

        18       paragraph 3, with the position of France, Russia and China,

        19       and then over the page the UK and the US seems to be

        20       summarised - I am wondering what the source of that

        21       material is, what it is derived from, what it is based on?

        22       A.   The source of that is my discussions with

        23       Security Council members.

        24

        25       Q.   That occurred immediately after the closed session

        26       meeting of the Security Council on 8 March, I take it?

        27       A.   That's right, shortly thereafter.

        28

        29       Q.   Because your cable is very proximate - it goes the

        30       next day?

        31       A.   That's right.

        32

        33       Q.   Turning to the final page, you refer to the fact that

        34       the UK and the US laid the blame for the shortcomings in

        35       the operation of the program on the Iraqi regime - and

        36       I won't read out the rest of that section.

        37

        38       THE COMMISSIONER:   Where is that?

        39

        40       MR CARTER:   This is at the top of page 4, sir.

        41

        42       THE COMMISSIONER:   Yes.

        43

        44       MR CARTER:   Q.   There is then an indented section

        45       concerning the issue of surcharges:

        46

        47            In addition to Iraq's attempt to add
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         1            surcharges to oil prices ... Iraq has,

         2            according to UN officials, begun demanding

         3            kickbacks and illegal commissions on

         4            contracts for humanitarian supplies.  We

         5            asked the Norwegian Mission ... if and how

         6            the committee intended to address this

         7            issue.  Norway said that although

         8            "everybody knows about the kickbacks",

         9            given the lack of hard evidence ... it was

        10            difficult to address the issue directly.

        11

        12       I am wanting to ask in relation to that section, that's

        13       also information that has been conveyed to you by members

        14       of the Security Council?

        15       A.   That's right.

        16

        17       Q.   When it says "we asked the Norwegian Mission", is that

        18       "we" them?

        19       A.   No, that's me.

        20

        21       Q.   That's you?

        22       A.   Mmm-hmm.

        23

        24       Q.   And Norway was giving consideration, as it says in the

        25       final sentence of that section of the table, to having a

        26       committee letter circulated containing a general reminder

        27       to member states of the illegalities of companies paying

        28       surcharges to Iraq purchasers?

        29       A.   Yes.

        30

        31       Q.   I want to ask you this, Ms Moules:  you may or may not

        32       recall that my learned friend Mr Winneke, when you were

        33       here on 15 March, took you to some matters contained in

        34       the September 2005 Volcker Report concerning proposals by

        35       the United Kingdom government and the United States for

        36       dealing with concerns in relation to kickbacks; do you

        37       recall those questions?

        38       A.   Yes, in a general sense, I recall it being raised.

        39

        40       Q.   Essentially, the effect of your evidence was that you

        41       did not have a recollection of being informed by people

        42       within the United Nations about those proposals; do you

        43       accept that that was effectively your evidence?

        44       A.   About the particular proposals that were raised in

        45       those questions, that's right.

        46

        47       Q.   Yes, there was the United States draft nonpaper and
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         1       there was the separate United Kingdom proposal?

         2       A.   Yes.  I don't recall the detail, but I recall the

         3       issue being raised.

         4

         5       Q.   My question is, having regard to this cable, which

         6       I take it you couldn't recollect the last time you gave

         7       evidence - is that right?

         8       A.   Oh, I hadn't been shown this cable when I last

         9       appeared.

        10

        11       Q.   Ms Moules, do you agree with me that this is a highly

        12       significant piece of information being provided to you by

        13       members of the Security Council, conveyed then by you to

        14       Australia for action by the Department of Foreign Affairs

        15       and Trade, the Department of Defence and DIO.

        16       A.   It was significant information.  It wasn't conveyed

        17       for action because the action that was taken to follow up

        18       I had already taken.

        19

        20       Q.   Well, on the bottom of my version, on page 4, it says

        21       "Action:  Department of Foreign Affairs and Trade,

        22       Department of Defence and DIO"?

        23       A.   That's right.  All cables include an action line.  It

        24       doesn't necessarily imply that the recipient actually takes

        25       action on all cables.  There is an action line on every

        26       cable.

        27

        28       Q.   I have sidetracked myself.  Can I go back:  having

        29       looked at this cable now, does it trigger your recollection

        30       about whether you were in fact briefed in relation to

        31       proposals by the United Kingdom and the United States for

        32       redressing concerns about kickback payments?

        33       A.   No, I wasn't briefed about that.

        34

        35       Q.   Indeed, you do have a recollection of discussion about

        36       the Norwegian proposal of writing a letter?

        37       A.   That's correct.

        38

        39       Q.   Do you say that you are not able to point to any

        40       evidence, either from your recollection or in documentary

        41       form, about any follow-up to this, follow-up correspondence

        42       from the Department of Foreign Affairs and Trade in

        43       Canberra?

        44       A.   Are you asking did Canberra send a cable in reply to

        45       this cable?

        46

        47       Q.   Yes, or any other form of information.
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         1       A.   Not that I can recall.

         2

         3       Q.   You will recall also, Ms Moules - and I don't want to

         4       go over old ground too much --

         5

         6       THE COMMISSIONER:   Or at all, Mr Carter.

         7

         8       MR CARTER:   Q.   You will recall that you told the

         9       Volcker committee that you had no recollection at all of

        10       discussion concerning kickback payments; right?

        11       A.   That's correct, on the basis that I had no access to

        12       documentation prior to that meeting, yes.

        13

        14       Q.   So your evidence, Ms Moules - and I am asking you now

        15       about your memory of the year 2000 - is that it was not

        16       until preparation for this inquiry - that is, some time

        17       after being interviewed by the Volcker investigators - that

        18       you were able to reconstruct your recollection into matters

        19       in 2000 concerning the Canadian complaint?

        20       A.   That's correct.

        21

        22       Q.   Can I just ask finally, Ms Moules, about the purpose

        23       of sending this information about a debriefing from the

        24       Security Council the next day.  The document on its face

        25       says for action by those departments, and it is for the

        26       information of people including the Prime Minister, the

        27       Minister for Foreign Affairs and ONA.  If the purpose of it

        28       isn't to get some response, can you articulate, please,

        29       what the purpose of conveying that information back to

        30       Australia was at all?

        31       A.   The purpose was to inform DFAT Canberra of the key

        32       elements in a report by the Secretary-General on the

        33       operation of the Oil-for-Food Program.  That was part of my

        34       job, to keep Canberra informed of this sort of development,

        35       and also, importantly, to inform them of the follow-up

        36       action the Mission had taken to find out about one

        37       particular issue, what action had been taken in response to

        38       that.  That's also part of our job, to inform Canberra what

        39       the Mission is doing, what we're looking into, and to keep

        40       Canberra up to date with that sort of information.

        41

        42       Q.   What sort of expectation did you have in terms of

        43       response to this?

        44

        45       THE COMMISSIONER:   What is the purpose of that, Mr Carter?

        46

        47       MR CARTER:   Sir, this is pretty important stuff.
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         1

         2       THE COMMISSIONER:   No, I reject the question.

         3

         4       MR CARTER:   It is saying that the everyone knew within the

         5       United Nations and it is conveyed back to Australia.

         6

         7       THE COMMISSIONER:   I have rejected the question.

         8

         9       MR CARTER:   Thank you, Commissioner.  In light of that I

        10       have no further questions.  I thank you for your time,

        11       Ms Moules.

        12

        13       THE COMMISSIONER:   Mr Robertson, do you have any

        14       questions?

        15

        16       MR ROBERTSON:   I have no questions, thank you, sir.

        17

        18       THE COMMISSIONER:   Mr Agius?

        19

        20       <EXAMINATION BY MR AGIUS:

        21

        22       MR AGIUS:   Q.   Ms Moules, can you confirm that although

        23       your cable refers to Norway considering having a committee

        24       letter circulated containing a general reminder, your

        25       letter states that that letter was in fact never

        26       circulated?

        27       A.   That's my understanding, that it was never circulated,

        28       and I remained in quite close touch in the Norwegian

        29       Mission and other Security Council members about these

        30       issues, so I am sure I would have known if the letter had

        31       ever been sent.

        32

        33       MR AGIUS:   Thank you, Commissioner.

        34

        35       THE COMMISSIONER:   Thank you, Ms Moules.  You are excused.

        36       Thank you.

        37

        38       THE WITNESS:   Thank you.

        39

        40       <THE WITNESS WITHDREW

        41

        42       MR AGIUS:   Mr Commissioner, I will tender an email from

        43       Michael Thomas to Messrs Hargreaves and Trewin of 26 July

        44       2004 - AWB.0413.0058.  This was one document from a bundle

        45       that was provided in April once a review of the legal

        46       professional privilege position was undertaken by my

        47       learned friend.  A claim is no longer pursued in relation
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         1       to it.

         2

         3       EXHIBIT #971 EMAIL FROM MICHAEL THOMAS TO MESSRS HARGREAVES

         4       AND TREWIN, DATED 26/7/2004, BARCODED AWB.0413.0058

         5

         6       MR AGIUS:   I tender as one exhibit a letter from the

         7       Department of Foreign Affairs and Trade of 12 December 1996

         8       to Mr Mark Emons of the Australian Wheat Board.  That

         9       letter encloses a number of documents, including a document

        10       entitled "Exporting to Iraq", referred to in the letter as

        11       the department's advice to exporters.  I tender the letter

        12       and the advice to exporters.  The barcode numbers are

        13       AWB.0106.0028 for the letter and AWB.0106.0020 for the

        14       advice to exporters.

        15

        16       EXHIBIT #972 LETTER FROM THE DEPARTMENT OF FOREIGN AFFAIRS

        17       AND TRADE TO MR MARK EMONS OF THE AUSTRALIAN WHEAT BOARD,

        18       DATED 12/12/1996, BARCODED AWB.0106.0028, TOGETHER WITH

        19       ENCLOSURE, BARCODED AWB.0106.0020

        20

        21       MR AGIUS:   That completes the material that I have

        22       available to tender.  I anticipate that this will be the

        23       end of the oral evidence to be called before the inquiry.

        24       Certainly it is the end of the oral evidence so far as I am

        25       aware that is available to the inquiry to call.  There may

        26       be the tender of additional documentary material.  I know

        27       there will be, because some confidential material will be

        28       edited and will be made available as public exhibits.

        29       There may be additional material brought to your notice,

        30       Mr Commissioner.  If that is the case, the material will be

        31       lodged on the web site and those with authorisation to

        32       appear and who are otherwise interested in the material

        33       will be advised of it and will have an opportunity to

        34       respond to it should they wish.  They are the matters that

        35       I have available to deal with today, Mr Commissioner.

        36

        37       THE COMMISSIONER:   Thank you.  I can't conclude the

        38       hearings yet until we hear the result of the Federal Court

        39       decision.  In the meantime, I will simply adjourn to a date

        40       to be fixed.

        41

        42       MR FORREST:   Could I just raise one outstanding matter,

        43       sir?  We were advised a couple of days ago that there is an

        44       anticipation that a statement may be taken from a

        45       Mr Ayyash.  If that is to be the case, I suppose obviously,

        46       depending upon its content - it might be that such an

        47       application is just speculative.  At this stage I ask my
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         1       learned friend Mr Agius can we expect such a statement,

         2       because it clearly would seem to contemplate issues that

         3       are before the Commission.  Is it the case?

         4

         5       MR AGIUS:   I can say that we have requested a statement.

         6       I understand we expect to receive one.  When we will

         7       receive it I can't say.  I understand matters are in hand

         8       to obtain such a statement and if it is relevant it will be

         9       made available in the usual way.  People can address it in

        10       the usual way.

        11

        12       MR FORREST:   Thank you.

        13

        14       THE COMMISSIONER:   I will adjourn.

        15

        16       AT 11.40AM THE HEARING WAS ADJOURNED TO A DATE TO BE FIXED

        17

        18

        19

        20

        21

        22

        23

        24

        25

        26

        27

        28

        29

        30

        31

        32

        33

        34

        35

        36

        37

        38

        39

        40

        41

        42

        43

        44

        45

        46

        47



            .12/5/06 (67)              6785

                            Transcript produced by ComputerReporters



�








