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         1       MR FORREST:   Commissioner, at some stage this morning

         2       I would like to say something about some remarks made by

         3       the Prime Minister in a press conference after he was

         4       examined here the other day.  I am happy to do it now or at

         5       whatever convenient time can be set aside.

         6

         7       THE COMMISSIONER:   Mr Forrest, I have reminded you once

         8       already about the practice note.  I will remind you again.

         9       If there is some application you want to make which

        10       involves any proposition of law, you will need to put it in

        11       writing, in accordance with the practice note.

        12

        13       MR FORREST:   The proposition I want to raise doesn't

        14       involve an application to you.

        15

        16       THE COMMISSIONER:   Well, then, if it doesn't, why am

        17       I concerned with it?  If you want to make remarks, you can

        18       make remarks wherever you want.  I am not interested in

        19       remarks.

        20

        21       MR FORREST:   What I want to do is bring to your attention

        22       remarks that we say have been made that go to the integrity

        23       of this Commission.

        24

        25       THE COMMISSIONER:   Who is it who has given you

        26       instructions to do this?

        27

        28       MR FORREST:   My clients, Messrs Long and Geary.

        29

        30       THE COMMISSIONER:   They have both given you instructions?

        31

        32       MR FORREST:   Yes.

        33

        34       THE COMMISSIONER:   Very well.  In that case, I think you

        35       should put in writing what it is that you want me to

        36       consider, the status of your clients to make any such

        37       application that I consider the material, and their

        38       interest in so doing, as well as any legal propositions

        39       which you think arise.  When you have done that, I will

        40       consider the matter.

        41

        42       MR FORREST:   Are you saying, Commissioner, that it is

        43       inappropriate for me now to publicly vent our displeasure

        44       at the remarks the Prime Minister made?

        45

        46       THE COMMISSIONER:   Yes, it is.

        47
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         1       MR FORREST:   I have prepared in writing an argument which

         2       covers most of the issues that --

         3

         4       THE COMMISSIONER:   Very well.  If you would hand that to

         5       counsel assisting, I will in due course consider it.

         6

         7       MR FORREST:   It is in draft form, and it will, in due

         8       course, express the interests of our clients in the

         9       application or the submissions that we make to you.

        10

        11       THE COMMISSIONER:   That is your submission, I take it?

        12

        13       MR FORREST:   Yes.

        14

        15       THE COMMISSIONER:   Yes.  Very well.  Thank you.

        16

        17       MR CARTER:   Mr Commissioner, could I raise a specific

        18       matter in the interests of Michael Long just before we

        19       proceed?

        20

        21       THE COMMISSIONER:   I thought Mr Forrest just indicated he

        22       was speaking on behalf of Mr Long.

        23

        24       MR CARTER:   It is a different matter.  It is a specific

        25       matter.  On 13 April, which is when we last met, Mr Forrest

        26       and I provided by hand to the solicitor assisting you a

        27       letter written in the interests of Mr Long requesting that

        28       the inquiry obtain a further statutory declaration from

        29       Mr al-Absi.  The basis of that request - and I am reading

        30       from the letter - was that it was suggested that it was

        31       important that he be asked about Alia's contact with or

        32       interaction with the Australian Embassy in Jordan and

        33       members of Austrade, and that he should be asked to produce

        34       any documentary evidence in relation to meetings with

        35       employees of the Commonwealth of Australia, and we went on

        36       in that letter, sir, I won't take up time reading from it,

        37       to identify why the request was made by reference to

        38       evidence --

        39

        40       THE COMMISSIONER:   Has there been a response to the

        41       letter?

        42

        43       MR CARTER:   There was a response to the letter, sir,

        44       received in fact that afternoon from the solicitor

        45       assisting to our instructing solicitor, Mr Fluxman:

        46

        47            I have noted your counsel's request
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         1            concerning the possible further evidence of

         2            Mr al-Absi.  I have raised the matter with

         3            senior counsel assisting and he does not

         4            consider it will materially assist the

         5            inquiry to have a further statement on that

         6            point.

         7

         8       We rise now to renew that application, and we do so in

         9       light of the further public statements of Mr al-Absi on

        10       national television last night.  One of those statements,

        11       sir, raised, with respect, a matter that strikes at the

        12       integrity of the evidence-gathering function of this

        13       inquiry.  He stated that he was interviewed by a government

        14       solicitor in February and that matters that he had raised

        15       concerning the relationship between Alia and Austrade had

        16       not been included in his statement.

        17

        18            Sir, when looking at that statement this morning, it

        19       is in fact not clear who witnessed the statutory

        20       declaration at all.  The application that we make, sir, in

        21       the interests of Mr Long, is three-fold:  first, that

        22       counsel assisting reconsider our request for a further

        23       statement to be obtained from Mr al-Absi addressing

        24       specifically the topic of Alia's relationship with the

        25       Australian Government, including the embassy and Austrade;

        26       secondly, that a statement be obtained from Mr Ayman

        27       Ayyash, the Austrade official whose role was described in

        28       the media reports last night; and, thirdly, sir, that the

        29       recording of the interview conducted by the inquiry's

        30       solicitor, if it was an inquiry solicitor, with Mr al-Absi

        31       be made available because, as you have yourself observed,

        32       sir, for the protection of the Commission all the

        33       interviews are recorded.  On behalf of Mr Long, we say we

        34       have an entitlement to look at that to see if there is any

        35       substance in Mr al-Absi's claim that things that he told a

        36       solicitor were left out of his statement, if the Commission

        37       pleases.

        38

        39       THE COMMISSIONER:   How would that progress the matter?

        40

        41       MR CARTER:   Well, there are three matters that I have

        42       raised.  How would getting a further statement from

        43       Mr al-Absi progress the matter?

        44

        45       THE COMMISSIONER:   No, even if all that you said were

        46       true, that something that this gentleman had said to

        47       somebody associated with this Commission had been omitted
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         1       from the full statement which Mr al-Absi ultimately signed,

         2       how would knowledge of that progress my inquiry?

         3

         4       MR CARTER:   Well, sir, could I say, with the greatest of

         5       respect, if that were true, it would raise in our minds a

         6       real issue as to the genuineness of this inquiry's

         7       endeavours to find the facts in relation to the knowledge

         8       of the Commonwealth.

         9

        10       THE COMMISSIONER:   I see.  And what is it that you say

        11       precisely this gentleman said was omitted from his

        12       statement?

        13

        14       MR CARTER:   I don't know, sir.  That's why we seek the

        15       recording.

        16

        17       THE COMMISSIONER:   But you are basing this application on

        18       something you watched last night --

        19

        20       MR CARTER:   Sir, it is in the public --

        21

        22       THE COMMISSIONER:   -- are you not, or is it based on

        23       something else?

        24

        25       MR CARTER:   No, the application begins with our letter of

        26       13 April 2000.

        27

        28       THE COMMISSIONER:   I understand that.

        29

        30       MR CARTER:   We say, and I should make this clear, sir,

        31       that that was wrongly and perfunctorily rejected out of

        32       hand by counsel assisting.  Everybody was pretty tired that

        33       last day before Easter.  We ask him to reconsider.  We say

        34       that the basis for his reconsideration becomes more

        35       compelling in light of the public statements last night.

        36       We say what we want is a further statutory declaration from

        37       Mr al-Absi, a statement from Mr Ayman Ayyash, and we also

        38       want the recording of the interview conducted with the

        39       solicitor so that we can determine for ourselves whether

        40       the report - and I will just read you the passage from the

        41       report that I am referring to:

        42

        43            Mr al-Absi told Dateline that he had

        44            informed the Government Solicitor about his

        45            meetings --

        46

        47       THE COMMISSIONER:   What did Mr al-Absi say?
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         1

         2       MR CARTER:   We don't know what he said, because this is

         3       what the reporter says.

         4

         5       THE COMMISSIONER:   Oh.  This is what a reporter says

         6       Mr al-Absi said, but he didn't record what Mr al-Absi said.

         7       Is that where we are at?

         8

         9       MR CARTER:   Commissioner, with respect --

        10

        11       THE COMMISSIONER:   Mr Carter, is that what you are saying,

        12       this is what a reporter said Mr al-Absi said but the

        13       reporter didn't record what Mr al-Absi said; is that the

        14       position?

        15

        16       MR CARTER:   In relation to that specific matter, that is

        17       part of the position, sir.  But it needs to be seen in the

        18       context of the interview as a whole.

        19

        20       THE COMMISSIONER:   Yes.

        21

        22       MR CARTER:   The other matter, we understand from the

        23       report, is that the report itself has been subpoenaed by

        24       the inquiry.

        25

        26       THE COMMISSIONER:   Yes.

        27

        28       MR CARTER:   Sir, I am going to sit down in a minute, but

        29       this is a genuine application.  It is on behalf of Mr Long.

        30       It strikes at the issue of knowledge of the Commonwealth,

        31       in particular, knowledge of Alia.

        32

        33       THE COMMISSIONER:   Are you suggesting that Mr al-Absi said

        34       something about what he told somebody about Alia?  I didn't

        35       detect anything in the report I watched last night about

        36       that.

        37

        38       MR CARTER:   I think there was a number, sir.  I only saw

        39       the 7.30 Report and Dateline.

        40

        41       THE COMMISSIONER:   Yes.  That's all I saw, too, and

        42       nothing --

        43

        44       MR CARTER:   The situation, sir, is that this issue, the

        45       three requests that I make, do go to your fact-finding

        46       function, and they also go independently - one would hope

        47       that it goes nowhere, but it does go to the issue of how a
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         1       statement tendered at a very early stage of this inquiry,

         2       prior to all of the matters identified in our letter of

         3       13 April, was obtained.  One hopes that the allegation of

         4       selectivity falls away.  We will know that once we listen

         5       to the interview.  Thank you, sir.

         6

         7       THE COMMISSIONER:   So this application is grounded on the

         8       basis that you want to make an attack on the independence

         9       of the Commission?

        10

        11       MR CARTER:   No, sir.

        12

        13       THE COMMISSIONER:   Why are you making it?

        14

        15       MR CARTER:   For the second time, sir, you have narrowed

        16       the application to that particular matter.  That was the

        17       third heading  --

        18

        19       THE COMMISSIONER:   Why are you making it?

        20

        21       MR CARTER:   The application for a further statement to be

        22       obtained from Mr al-Absi is made for the reasons set out in

        23       our letter of 13 April.

        24

        25       THE COMMISSIONER:   Yes, very well.

        26

        27       MR CARTER:   The application for the statement from

        28       Mr Ayyash is made on the basis of the claims made in the

        29       national press reporting that has been the subject of

        30       discussions.

        31

        32       THE COMMISSIONER:   Last night?

        33

        34       MR CARTER:   Yes, but our letter of 13 April, sir, which

        35       predates this, indicated "Specifically we consider it is

        36       important that he" - that is, Mr al-Absi - "be asked about

        37       Alia's contact with or interaction with the Australian

        38       Embassy in Jordan and members of Austrade".  These were not

        39       matters dealt with in the statutory declaration tendered in

        40       this inquiry in the earlier part of February, and they are

        41       important, sir.  That's clear, in our respectful

        42       submission.

        43

        44       THE COMMISSIONER:   I think from last night's report

        45       Mr al-Absi said he met somebody at the embassy twice and

        46       they both occurred in 2005.  We know one occurred

        47       in September 2005; I'm not sure we know the other.  How



            .27/4/06 (66)              6669

                            Transcript produced by ComputerReporters

�









         1       would finding that out assist this inquiry?

         2

         3       MR CARTER:   Sir, that doesn't deal with the question of

         4       the relationship with Austrade.

         5

         6       THE COMMISSIONER:   No.  Yes, Mr Agius?

         7

         8       MR AGIUS:   Might I say first that, as at the date that we

         9       received the last application, there was nothing

        10       perfunctory in my examination of that application or in my

        11       view that it ought to be rejected.

        12

        13            Yesterday we obtained by notice from SBS what was said

        14       by them to be all that they had recording any interview

        15       with Mr al-Absi.  We viewed that yesterday afternoon.  It

        16       is a DVD.  There is nothing in that DVD in which Mr al-Absi

        17       says anything at all about having told this inquiry, or any

        18       officer of this inquiry, anything about Austrade, let alone

        19       anything that would give anybody any view that there had

        20       been any selectivity.  Indeed, Mr al-Absi, in that

        21       interview, said nothing on those topics.

        22

        23            Last night I understand that when the program went to

        24       air there was a comment made by the journalist which was

        25       something to the effect - and I haven't seen a transcript

        26       of it yet - that he had told the inquiry something of what

        27       it was that Austrade knew concerning the relationship

        28       between AWB and Alia.  I am endeavouring to obtain a

        29       transcript of that.  I think there is one within the

        30       possession of the inquiry, and investigations in relation

        31       to that matter are continuing.

        32

        33            Can I say, however, that as well as the statement that

        34       I tendered from Mr al-Absi, we do have a

        35       question-and-answer interview with him.  We sent him a

        36       series of questions and he provided the answers.  I will

        37       tender that document.  This document is entirely

        38       inconsistent with any suggestion that Mr al-Absi had any

        39       discussions with AWB and Austrade such that would disclose

        40       to Austrade any relationship between AWB and Alia.

        41       I tender the document.  It is INQ.0015.0001.

        42

        43       EXHIBIT #793 QUESTION-AND-ANSWER INTERVIEW WITH MR AL-ABSI,

        44       BARCODED INQ.0015.0001

        45

        46       MR AGIUS:   I expect that in due course we will have a

        47       statement from the senior solicitor attached to the inquiry
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         1       more fully dealing with this matter.  My investigations to

         2       date indicate that at no time did Mr al-Absi make any

         3       statement to any officer of the inquiry which would in any

         4       way suggest any selectivity in the taking of this

         5       statement.

         6

         7            Might I also indicate that it was the inquiry's

         8       desire, expressed many times to Mr al-Absi, that he come to

         9       Australia to give evidence, and that would be entirely

        10       inconsistent with any suggestion that anybody at the

        11       inquiry was selective in the material that went into his

        12       statement - that is, selective in the sense suggested by my

        13       learned friend.

        14

        15            I do draw the attention of those concerned to

        16       question 16 of the question-and-answer interview that I

        17       have just tendered, which reads:

        18

        19            Did you have any other meetings or

        20            telephone conversations with anybody from

        21            AWB in the period 1999 to 2003?  If so, did

        22            you meet or have a discussion with, and

        23            what was discussed?

        24

        25       And his answer was:

        26

        27            Only correspondence for protective agency

        28            agreement and transfer our services fees

        29            for this agreement.

        30

        31       There was no suggestion in this statement of any meeting

        32       with AWB when any Austrade representative was present.

        33       Mr al-Absi has not told the inquiry of any such meeting up

        34       to this point in time.  Inquiries in that regard are

        35       continuing.  I do expect later today to be able to call

        36       Mr Emons, who, on the chronology of the evidence as we have

        37       it, in 1998 and 1999 had meetings with Mr al-Absi, and

        38       I anticipate, there having been discussions with Mr Emons'

        39       counsel, the evidence will be that there was never any

        40       tri-party meeting attended by Mr Emons, Mr El al-Absi and

        41       any representative from Austrade.  That would tend to

        42       suggest, in the least, that Mr al-Absi is mistaken in what

        43       he said about that last night.

        44

        45            I would propose, then, to continue with this inquiry,

        46       unless there are any other matters that anybody wants to

        47       raise.
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         1

         2       MR ROBERTSON:   There is one, Mr Commissioner.  I haven't

         3       seen Mr Forrest's application as handed to counsel

         4       assisting, and of course I have had no notice in any formal

         5       way of any such application being made.  At an appropriate

         6       time I would wish to be heard if the Commission is minded

         7       to entertain the application in any respect.

         8

         9       THE COMMISSIONER:   Do you have a copy you can give

        10       Mr Robertson?

        11

        12       MR FORREST:   Yes, I do, sir.

        13

        14       MR AGIUS:   I am having the document copied at the moment,

        15       and since my learned friend Mr Robertson would be an

        16       interested party in relation to that application, I would

        17       propose to make a copy of the written document.

        18

        19       THE COMMISSIONER:   It is not an application, I was told.

        20       It is a comment.

        21

        22       MR AGIUS:   I haven't had a chance to read the document

        23       yet.

        24

        25       MR FORREST:  It is an invitation for you, sir, to take

        26       action if you see fit.  That's what it is.

        27

        28       MR AGIUS:   I cannot for the life of me understand why, if

        29       there were to be such an invitation, it wasn't made in

        30       writing before 10 o'clock this morning.

        31

        32       MR FORREST:   We thought we would be able to speak about

        33       it, we wouldn't be shut out from speaking about it.  We

        34       have been, so we have provided that.

        35

        36       THE COMMISSIONER:   Perhaps you should have read the

        37       practice note.  Yes, Mr Agius.

        38

        39       <DARRYL ROSS BORLASE, on former oath:        [10.25am]

        40

        41       <EXAMINATION BY MR AGIUS:

        42

        43       MR AGIUS:   Q.   Might we have your full name for the

        44       record, please, Mr Borlase?

        45       A.   Darryl Ross Borlase.

        46

        47       Q.   Mr Borlase, there are two principal matters that
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         1       I want to ask you some questions about today.  One concerns

         2       an email that dates from April of 2001 and the other

         3       concerns the final form of the January 2000 contracts for

         4       the supply of wheat by AWB to the IGB.  Can I begin with

         5       the email.  It is the case, isn't it, that these matters

         6       have been raised with you by the inquiry through your legal

         7       representatives?

         8       A.   Yes, I have received a series of documentation from

         9       the Commission.

        10

        11       MR AGIUS:   I wonder if we can put up, please,

        12       DFT.0004.0051.  I will tender this train of emails,

        13       Mr Commissioner.  It runs to 0053.

        14

        15       EXHIBIT #794 TRAIN OF EMAILS BARCODED DFT.0004.0051-0053

        16

        17       MR AGIUS:   Q.   You are familiar with this, Mr Borlase, in

        18       the sense that you have seen it prior to coming to the

        19       witness box today?

        20       A.   I am familiar that I have seen it in the last two

        21       weeks since the Commission sent the document.

        22

        23       Q.   The first in the chain is an email from Mr Miles of

        24       DFAT on 2 April 2001, late in the day.

        25

        26       THE COMMISSIONER:   Q.  From Mr Miles?

        27       A.   This was my response.

        28

        29       MR AGIUS:   Q.   In what capacity did you know Mr Miles?

        30       A.   I can't recall when I actually met Mr Miles, but

        31       I believe he worked with the Australian Embassy in Jordan.

        32

        33       Q.   You will see that he speaks of having spoken to you

        34       the day before, which would have been 1 April 2001, and

        35       having spoken to Ian about the possibilities of the

        36       Jordanian wheat market.  Who was "Ian"?

        37       A.   Until I received the documentation about this, I don't

        38       know who Ian was, but now I understand, out of the inquiry,

        39       that I believe he was the Australian ambassador, but when

        40       writing this I didn't take much note about who Ian was.

        41

        42       MR AGIUS:   Mr Commissioner, can I indicate that we have a

        43       statement from Mr Miles in which he says that from

        44       approximately 18 November 2000 until 30 April 2003 he was

        45       the second and then later the first secretary of the

        46       Australian Embassy in Amman, and was the embassy officer

        47       primarily responsible for Australian/Iraq affairs.
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         1

         2       THE COMMISSIONER:   Thank you.

         3

         4       MR AGIUS:   Q.   It seems from the first part of this email

         5       that you had expressed some interest in trying to tap into

         6       the Jordanian wheat market; would that be fair?

         7       A.   Yes, that is fair.  AWB had quite a big crop to market

         8       and Jordan was a market that we hadn't previously accessed.

         9       It was a difficult market to access.  It was probably an

        10       unlevel playing field in Jordan, with the US offering

        11       long-term and short-term credit programs in there, so it

        12       was very difficult to break into.  So I - AWB had an

        13       interest in trying to see how we could actually penetrate

        14       that market.

        15

        16       Q.   Then if we move further through this email you will

        17       see he has a subheading "Iraq", and he then goes on to

        18       speak of the 50 cents a tonne port charge that the Iraqis

        19       were attempting to impose upon AWB.  This is a matter that

        20       has been the subject of other evidence before the inquiry,

        21       and AWB had brought the matter to the attention of DFAT and

        22       at that time AWB was opposing the payment of the 50 cent

        23       port charge.  As we know, subsequently it became absorbed

        24       into the inland trucking fee, but this email was at a time

        25       prior to that.  If you go through this email, you will see

        26       that Mr Miles is offering to raise the issue with the Iraqi

        27       Ministry of Trade.  He goes on to say:

        28

        29            Tackling it from the sanctions perspective

        30            could be counterproductive, so if I was to

        31            raise it then I would merely state that

        32            such financial considerations should have

        33            been included in the contract, not

        34            introduced at a latter date...In any case,

        35            the additional costs have implications for

        36            the commercial viability of the trade.

        37            I would leave it pretty much at that, other

        38            than to note our concerns and that the AWB

        39            may follow it up with them.

        40

        41       Mr Borlase, it seems that Mr Miles was reluctant to raise

        42       it with the Iraqis as a sanctions issue.  He goes on to

        43       say, in fact, that that would be counterproductive.  Had

        44       you had any discussions with Mr Miles on that point?

        45       A.   I can't recall the exact discussions that I had with

        46       him, or whether Mr Miles had raised the 50 cents issue or

        47       whether I actually raised the issue.  By that dialogue that
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         1       I have read, there has been some discussion about sanctions

         2       and I don't recall the particulars that we - or the

         3       particular discussion or the particular things that we

         4       discussed in that discussion.

         5

         6       Q.   Can you recall anything on why it might have been

         7       counterproductive to raise it from a sanctions perspective?

         8       A.   No, I can't recall what Mr Miles had actually said to

         9       me, and I can only look at his stat dec and see what he

        10       said, and I can't disagree with what he has actually said.

        11

        12       Q.   But you have no independent recollection of the

        13       context?

        14       A.   No.  The only thing that I can say is that I did have

        15       a trip in there two months prior, and maybe we discussed

        16       some of those things in that trip, but I can't

        17       categorically say I 100 per cent recall that either.

        18

        19       Q.   Can I go to your response to that email, and that is

        20       on 0051.  You will see, if we just scroll down a little,

        21       that you as well begin by discussing the Jordan market, and

        22       then you go on to speak of Iraq.  You follow pretty much

        23       the same order as his email, and you speak of the 50 cent

        24       charge.  You go on to say this:

        25

        26            FYI, we have contacted UN on the issue and

        27            they have indicated it is not within UN

        28            sanctions so effectively we can't pay the

        29            charge.  Would be interested to know if

        30            other origins have been levied with the

        31            same charge.

        32

        33       And you say this:

        34

        35            We assume it is another method of claiming

        36            more dollars from escrow account.

        37

        38       Then a number of issues arise from that paragraph.  Your

        39       first sentence seems to reflect what the state of play was

        40       in terms of the ongoing communications between AWB and DFAT

        41       concerning the imposition of the 50 cent charge.  There is

        42       a lot of other evidence dealing with that.  You go on to

        43       say:

        44

        45            Would be interested to know if other

        46            origins have been levied with the same

        47            charge.
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         1

         2       I take it you were suggesting to Mr Miles that he might

         3       raise that with the Iraqis and find out whether or not any

         4       of your competitors had also been asked to pay the 50 cent

         5       port charges.  Was that a fair inference to draw from your

         6       statement in this email?

         7       A.   Yes, that's correct.  By reading that, I would have

         8       asked Mr Miles if he has an opening or an opportunity to

         9       ask the Iraqi Minister of Trade or IGB if any of the other

        10       origins have been levied with that payment, because if they

        11       have, well, that's a non-competitive aspect for AWB.

        12

        13       Q.   Well, without going to the trade practices aspects of

        14       it, it would give you a 50 cents a tonne advantage if the

        15       other origins were actually paying the 50 cents a tonne,

        16       would it not?

        17       A.   That would be correct, yes.

        18

        19       Q.   Then I wonder if you would concentrate on the next

        20       sentence:

        21

        22            We assume it is another method of claiming

        23            more dollars from escrow account.

        24

        25       Now, this is something you are writing to a DFAT officer.

        26       What did you mean when you wrote "it is another method".

        27       In other words, what were the other methods of which this

        28       was one?

        29       A.   I can only assume that it is my trip that I had with

        30       Mr Hogan in February 2001.  That is the only method that

        31       I'm aware of, that I've been aware of since the inclusion

        32       of the 10 per cent service fee.  As per my evidence

        33       on February 20, that raised my suspicions.  I don't have

        34       any other method that I know of that was extracting dollars

        35       out of the escrow account, and there seemed to be some

        36       level of understanding about commissions and port agent

        37       fees with DFAT, but whether that was specifically with the

        38       10 per cent service fee, or whether it was relating to the

        39       50 cent charge that the Iraqis were trying to put on and

        40       the $1500 port fees that were in question --

        41

        42       Q.   Well, if we go to your trip report from February 2001,

        43       we have the document as confidential exhibit 74.  I think

        44       the particular paragraph is separately exhibited as a

        45       public exhibit.  Perhaps we can bring up AWB.5004.0185, at

        46       0188, just to remind us all of what was written in that

        47       report.  Under the heading "Trucking Fee/Services Fee":
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         1

         2            The trucking fee is now USD25.00 pmt all

         3            Governates of Iraq with a 10% service fee

         4            on the entire FIT value of the contract.

         5            We believe the increase in trucking fee and

         6            addition of the service charge is a

         7            mechanism of extracting more dollars from

         8            the escrow account.

         9

        10       Now, this was a trip report that you co-authored with

        11       Mr Hogan for the eyes of AWB, isn't that right?

        12       A.   Correct.

        13

        14       Q.   When you wrote that trip report with Mr Hogan, did you

        15       have in mind that it be published to DFAT?

        16       A.   Not at the time that I wrote this document, no.  It is

        17       an AWB document.

        18

        19       Q.   Did you separately bring to the attention of DFAT the

        20       view that you expressed in this trip report when you said,

        21       "We believe the increase in trucking fee and addition of

        22       the service charge is a mechanism of extracting more

        23       dollars from the escrow account"?  Did you bring that

        24       opinion to the attention of DFAT?

        25       A.   I can't recall whether I did or did not, Mr Agius.  I

        26       can't actually recall the specific discussion with DFAT,

        27       whether it incorporated the 10 per cent service fee or

        28       whether it was the 50 cent per tonne that was the pertinent

        29       question at that point in time.  I can't distinguish

        30       between the two and what I said in that discussion.

        31

        32       Q.   This is a matter about which we need to be very

        33       careful, Mr Borlase.  I really appreciate that you are

        34       doing your best, but I want you to think about it as

        35       clearly as you can.  If you can't answer, you can't answer,

        36       but if you can I want you to concentrate on the issue.

        37       I don't want to put words into your mouth.  If we go back

        38       to your email at DFT.0004.0051, you will see your words in

        39       this email, "We assume it is another method of claiming

        40       more dollars".  What you don't say is, "We assume it is a

        41       method".  You actually used the word "another".

        42       A.   Yes.

        43

        44       Q.   So, on one view - and this may be a view taken by

        45       hindsight, it may not - you are writing to somebody in the

        46       expectation that the recipient would understand what you

        47       are saying when you say "another method".  You are writing



            .27/4/06 (66)              6677     D R BORLASE (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       to somebody in the expectation that the recipient would

         2       know of at least one other method.

         3       A.   Well, as far as I'm aware, Mr Agius, the only other

         4       method that I was aware of was the 10 per cent service fee.

         5       I was not aware of any other method.  I mean, I didn't get

         6       a response to this email, or not that I can track in my

         7       preparation for coming here today.

         8

         9       Q.   Now, in addition to that, do you have any recollection

        10       at all of ever telling Mr Miles, or anybody else in DFAT,

        11       at the embassy, Austrade, anybody connected with the

        12       Commonwealth of Australia, of your suspicions concerning

        13       the addition of the 10 per cent being a method of

        14       extracting money from the escrow account?

        15       A.   I don't have any recollection of that discussion with

        16       Mr Miles, no.

        17

        18       Q.   Do you have any recollection of your mindset at the

        19       time - and by that I mean you have said that the Iraq trip

        20       report of February 2001 was for AWB purposes; it was an AWB

        21       document.  Do you have any recollection as to what your

        22       mindset was in February, March, April of 2001 as to whether

        23       or not you would say to anybody outside of AWB that

        24       10 per cent had been imposed as a service fee and that you

        25       believed that that was a mechanism of extracting more

        26       dollars from the escrow account?

        27       A.   That is the only - as I have said before, that is the

        28       only method that I was aware of.

        29

        30       Q.   I understand that, but my question goes further:  at

        31       the time you were aware of that method did you have a view

        32       about whether or not you should keep that secret - that is,

        33       confidential to yourself and others at AWB - or whether you

        34       were free to disclose that information to DFAT or to people

        35       outside of AWB?

        36       A.   I didn't have an opinion whether it was to be kept

        37       within AWB or it was to be discussed outside, and I think I

        38       have been quite open and frank with DFAT in actually

        39       penning that - putting that in an email.

        40

        41       Q.   We can't find any communication in writing from you to

        42       DFAT or to Austrade or to anybody at all outside of AWB

        43       wherein you speak of the 10 per cent being a method of

        44       extracting money from the escrow account.  I take it you

        45       have no such recollection of ever writing such a matter?

        46       A.   As I have said, I don't have a recollection of whether

        47       the 10 per cent service fee was discussed with Glenn Miles
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         1       or whether it was reference to the 50 cent issue that we

         2       had on hand at the particular time.  But there seemed to be

         3       a level of understanding within DFAT that commissions and

         4       port charges were prevalent at some point along the line,

         5       because they haven't responded to this email.

         6

         7       Q.   I think you may have covered this in the course of an

         8       earlier answer, but it is important enough to be dealt with

         9       specifically - did you ever receive a response from

        10       Mr Miles on this issue of extracting money from the escrow

        11       account, either a response in writing or some communication

        12       over the telephone or in person?

        13       A.   I can't recall, Mr Agius, having a response from DFAT.

        14       It was unusual - I can't recall whether Glenn contacted me

        15       when he came out.  I mean, I was the account manager for

        16       Egypt and based in Cairo, so whether he had some dialogue

        17       with Melbourne or not, I don't know, but it was normal for

        18       them to contact us after they had been in to let us know,

        19       you know, whether - what the outcome of their meetings

        20       were, whether they had a meeting with the Ministry of Trade

        21       or whether they actually got to speak to IGB.

        22

        23       Q.   Now, in the course of an earlier answer that you gave

        24       just a few moments ago you said this:

        25

        26            As I have said, I don't have a recollection

        27            of whether the 10 per cent service fee was

        28            discussed with Glenn Miles or whether it

        29            was reference to the 50 cent issue that we

        30            had on hand at the particular time.  But

        31            there seemed to be a level of understanding

        32            within DFAT that commissions and port

        33            charges were prevalent at some point along

        34            the line, because they haven't responded to

        35            this email.

        36

        37       What did you mean by "commissions"?

        38       A.   This is the only commission, the 50 cent commission,

        39       that I am aware of, and the 10 per cent service fee, and

        40       I have only learnt of this 50 cent charge - well, I can't

        41       find any correspondence that I have been copied in on in

        42       AWB files.  You may have something, Mr Agius, but

        43       I couldn't find something in the last week or so.  There is

        44       dialogue happening between people within AWB in Melbourne,

        45       and contact with our office in New York and with the UN

        46       concerning this issue, and that's where I have learnt this

        47       information from.
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         1

         2       Q.   Well, one of the reasons why I asked you to come back,

         3       Mr Borlase, is because we can't find any other reference to

         4       it in any other material, provided by either DFAT or AWB.

         5

         6       MR AGIUS:   Mr Commissioner, we have a statutory

         7       declaration from Mr Miles of Saturday, 22 April 2006.  It

         8       is DFT.0033.0044.  I will tender it as a public exhibit.

         9

        10       EXHIBIT #795 STATUTORY DECLARATION OF GLENN MILES,

        11       DATED 22/4/2006, BARCODED DFT.0033.0044

        12

        13       MR AGIUS:   Q.   This statutory declaration deals

        14       specifically in detail with this email, Mr Borlase.  I want

        15       to get your comments on some statements made in it.  Could

        16       we bring up, please, DFT.0033.0045.  It is the next page.

        17       We pose some questions to Mr Miles and he has responded to

        18       the questions in his statutory declaration.  In paragraph 6

        19       he responds to questions about other origins.  I draw your

        20       attention to his answer at paragraph 7.  The question was,

        21       "What comments were received in response to the statement

        22       that 'we assume it is another method of claiming more

        23       dollars from eskrew (sic) account'".  Then I will read to

        24       you what Mr Miles has said about that:

        25

        26            In regards to Mr Borlase's statement that

        27            he assumed "it is another method of

        28            claiming more dollars from the escrow

        29            account", I assumed that Mr Borlase was

        30            referring to well publicised attempts by

        31            Iraq to seek access to the escrow account.

        32            As stated in my statutory

        33            declaration...Iraq did not consider the UN

        34            imposed sanctions regime was legal under

        35            international law and considered it had the

        36            right to access funds held in the escrow

        37            account.

        38

        39       Then he goes on to speak of the subsequent cable.  So

        40       Mr Miles is saying that he assumed that you were referring

        41       to well-publicised attempts by Iraq to access the account.

        42       Do you have any comment on that?

        43       A.   No, I don't, because I am not sure about what the

        44       well-publicised attempts are.  The only things that I have

        45       recollection of is - I have already discussed.  I don't

        46       know what the well-publicised attempts are.  I think he

        47       later goes on to refer to a cable, paragraph 3, which
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         1       I hadn't seen prior to this preparation to come up here

         2       today.

         3

         4       Q.   Yes.  I understand that.  He may well have been privy

         5       to information that you were not privy to.  I am really

         6       asking you this, in my own clumsy way:  have you anything

         7       to gainsay what he says when he says that he assumed that

         8       you were referring to well-publicised attempts?

         9       A.   No, I don't.  I don't know what those publicised

        10       attempts are.

        11

        12       MR AGIUS:   Mr Commissioner, we have two other statements

        13       from Mr Miles, which have been tendered as confidential

        14       exhibits - 305C and 306C.  I won't make them public at this

        15       time, simply for administration purposes.  Later today all

        16       of the confidential DFAT exhibits and other Commonwealth

        17       officer exhibits will be tendered and we have prepared a

        18       schedule in that regard, and I don't want to upset the

        19       order of things.  We will tender them publicly a little

        20       later today, but this is the statutory declaration that

        21       deals in detail with that email.

        22

        23       Q.   Now I want to move on to the second issue that brought

        24       you here today, Mr Borlase.  This concerns contracts

        25       dated January 2000.  Let me find a convenient starting

        26       point.  Could we bring up, please, AWB.0059.0530.

        27

        28       MR AGIUS:   I will tender this document and ask that it be

        29       marked as a confidential exhibit.  We will prepare a

        30       version of it for public consumption, deleting that

        31       material which is commercially in confidence.  I ask my

        32       learned friend to consider that during the course of the

        33       day.

        34

        35       EXHIBIT #345C DOCUMENT BARCODED AWB.0059.0530

        36

        37       MR AGIUS:   Q.   Mr Borlase, I am going to be careful to

        38       read on to the record only those portions which I am

        39       confident are not commercially confidential.  You will see

        40       that this is a fax from Mr Emons to Zuhair Daoud confirming

        41       three contracts, numbers 4970, 4971 and 4972.  The fax is

        42       dated 20 January 2000.  Somebody has written in hand, after

        43       the contract numbers, the words "Dated 20 Jan 2000".  Is

        44       that your handwriting?

        45       A.   No, it is not.

        46

        47       Q.   I suspect it is Mr Emons', but we will come to that a
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         1       little later.

         2       A.   I suspect it is Mr Lister's handwriting.  It is not on

         3       the documentation that I have obtained out of the IS&M

         4       files, so I assume it is Mr Lister's.

         5

         6       Q.   I prefer your suspicions to my own, Mr Borlase.  If we

         7       go to the next page of the document, you will see that

         8       there are details in relation to shipment.  The third-last

         9       paragraph reads in part:

        10

        11            The discharge cost shall be paid by

        12            Seller's to the nominated maritime agents

        13            in Iraq.  This clause is subject to UN

        14            approval of the Iraq Distribution Plan.

        15

        16       Then we go to the next page.  The price is set out at a US

        17       dollar amount per tonne, at the top of the next page, and

        18       then at the bottom, in manuscript, we see an abbreviation

        19       for freight rate, and there is a figure which I won't read,

        20       and then there is the word "truck" and the figure of $15,

        21       and then an FOB.  If we add up the freight rate, the

        22       trucking fee and the FOB, we reach a figure which is set

        23       out as the price.  But you will notice that this document

        24       does not separately indicate the trucking fee of $15 per

        25       metric tonne, other than in that manuscript note.  Do you

        26       agree with that?

        27       A.   Yes.

        28

        29       Q.   Then we have exhibit 773, which I will bring up.

        30       Could we bring up AWB.0420.0090.  We have three documents

        31       which are similar to this.  They relate in turn to

        32       contracts A4970, 4971 and 4972.  You will see in the middle

        33       of the page the reference to "The discharge cost will be a

        34       maximum of USD15.00 and shall be paid by Sellers to the

        35       nominated Maritime Agents in Iraq.  This clause is subject

        36       to UN approval of the Iraq distribution."  Can you recall,

        37       Mr Borlase, did you have a hand in drawing up that

        38       document?

        39       A.   I can't recall whether I've actually prepared that

        40       document.  It is unsigned.  The normal process was in

        41       contract preparation the account manager would do the

        42       negotiations of the contract, they would do the

        43       confirmation of the contract, and then we would submit it

        44       to Mr Lister and his group, because he looked after the

        45       printing of the contracts in preparation for signing and

        46       looked after all the LC issues.  So I can only - I will be

        47       speculating to say who actually produced it, but in the
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         1       normal, standard process, Mr Lister's group would produce

         2       that contract.

         3

         4       Q.   Well, we know, because we have examined the July and

         5       October contracts from 1999, that with the exception of the

         6       US$15 amount - that is, the quantum - this contract seems

         7       to be in the same form as the earlier contracts.  They

         8       referred to US$12; this contract, and the other two, for

         9       4971 and 4972, refer to US$15, the point being that the

        10       clause is actually in the contract.  The next document

        11       I want to take you to is the contracts as they were

        12       executed by both AWB and the Grain Board of Iraq.  For that

        13       I will need to bring up AWB.0059.0565.  This document is in

        14       the same form as the contracts for A4971 and A4972, which

        15       bear the barcodes respectively AWB.0059.0551 and

        16       AWB.0059.0542.

        17

        18       MR AGIUS:   Mr Commissioner, I will tender those three

        19       documents.

        20

        21       THE COMMISSIONER:   Will I mark them as confidential

        22       exhibits?

        23

        24       MR AGIUS:   Well, they are in the same form, relevantly, so

        25       far as commercial matters are concerned, as 773.  That was

        26       marked as a public exhibit without objection.

        27

        28       THE COMMISSIONER:   Very well.  I shall mark them as

        29       exhibit 796.

        30

        31       EXHIBIT #796 THREE CONTRACT DOCUMENTS BARCODED

        32       AWB.0059.0565, AWB.0059.0551 AND AWB.0059.0542

        33

        34       MR AGIUS:   Q.   Can I draw your attention, Mr Borlase, to

        35       the bottom of this page.  You will see that these

        36       contracts, of which this is an example, are signed for AWB

        37       and signed for the Grain Board of Iraq, bearing the seal of

        38       the Grain Board of Iraq; do you see that?

        39       A.   Yes.

        40

        41       Q.   If we go to the middle of the page, there is no

        42       reference in these contracts to that sentence, "The

        43       discharge cost will be a maximum of USD15.00 and shall be

        44       paid by Sellers to the nominated Maritime Agents in Iraq".

        45       You will see that that has been deleted, apparently, from

        46       the paragraph which commences "The cargo will be discharged

        47       Free into Truck to all silos "?
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         1       A.   Yes.

         2

         3       Q.   Do you know anything of the circumstances in which

         4       those two sentences came to be deleted from this contract

         5       before it was signed by AWB and the IGB?

         6       A.   The only things I can recollect is as per my evidence

         7       on 20 February, that I believed the account manager was

         8       bringing the terms - the AWB terms, that is - into line

         9       with the IGB contract that was submitted to the UN, and the

        10       IGB contract made reference to price in similar terms to

        11       what's written there, and it also made reference to

        12       discharge free into truck to all silos within all

        13       governorates of Iraq.

        14

        15       Q.   Now, I did ask you about this in general when you were

        16       here on 20 February 2006, at page 2985.  Can we bring that

        17       up, please.  It is at line 21.  You will see commencing at

        18       line 21 and going through to line 11 on the next

        19       page I asked you about this but without reference in

        20       particular to the January 2000 contracts.  I wonder if you

        21       would take a moment to read your evidence from line 21 to

        22       the bottom of that page, and when you get to the bottom of

        23       the page, if you would ask, we will turn the page for you

        24       and go to about line 11 on the next page.

        25       A.   Yes.

        26

        27       Q.   Now, is the effect of what you are saying today that

        28       you repeat that evidence and maintain it specifically in

        29       relation to these 20 January contracts?

        30       A.   Yes.

        31

        32       THE COMMISSIONER:   Q.   Do you recall whether you prepared

        33       both forms of contract, Mr Borlase?

        34       A.   I don't.  Once again, the normal process was that

        35       anything to do with preparation of contract, amendment or

        36       preparation of contract, was done by the contracts area,

        37       and once the account manager had done the negotiation and

        38       the contract confirmation, that was the end of their

        39       responsibility until it was prepared for signing.

        40

        41       MR AGIUS:   Q.   Can I attempt to assist your recollection

        42       in that regard?  Can we bring up AWB.0136.0137.  Just for

        43       the record, I will note that this has an alternate barcode

        44       number of AWB.0420.0704.  This is a fax from you to Mr

        45       Yousif Rahman.  It is dated 2 February 2000.  In effect,

        46       you forward to him the copies of the three contracts.  This

        47       is the first communication that we can find from AWB to the
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         1       IGB wherein draft contracts are forwarded for signature,

         2       and therefore the earliest date which we can pinpoint this

         3       is the date of this fax - 2 February 2000.  Just to

         4       confirm, if we go to 0139, you will see that this is one of

         5       those draft contracts.  This is A4970.  It is dated

         6       20 January.  There is a signature, but it appears to be in

         7       the wrong place.  The AWB signature is in the place for the

         8       Grain Board of Iraq.  But, importantly, this contract

         9       doesn't refer to the $15 per metric tonne discharge cost?

        10       A.   Yes.

        11

        12       MR AGIUS:   I will tender the fax and the three pages that

        13       accompanied it, together with the confirmation of fax, and

        14       I will delineate the barcode numbers - AWB.0136.0137, 0139,

        15       0140, 0141, and the confirmation of fax, 0142.  I ask that

        16       they be marked as a public exhibit.

        17

        18       EXHIBIT #797 FAX AND ACCOMPANYING THREE PAGES,

        19       BARCODED AWB.0136.0137, AWB.0136.0139, AWB.0136.0140 AND

        20       AWB.0136.0141, AND CONFIRMATION OF FAX,

        21       BARCODED AWB.0136.0142

        22

        23       MR JUDD:   In due course, insofar as it is not already

        24       done, we might want to have the opportunity to delete the

        25       confidential information.

        26

        27       THE COMMISSIONER:   Yes.

        28

        29       MR AGIUS:   In that regard, then, could I draw my friend's

        30       attention to public exhibit 773, because it may be that

        31       that matter will need to be reconsidered.

        32

        33       MR JUDD:   Yes.  We have that up on the screen at

        34       transcript 6620.  When that document was tendered Mr Agius

        35       on that occasion indicated that the confidential material

        36       would be deleted.  Perhaps we can attend to that --

        37

        38       MR AGIUS:   We can agree on that during the day.  There is

        39       no issue, so far as we are concerned.  For the moment,

        40       then, might we have a non-publication order in relation

        41       to --

        42

        43       THE COMMISSIONER:   Yes, I will make a non-publication

        44       order in relation to exhibits 797 and 773.

        45

        46       MR AGIUS:   Perhaps you ought to include as well,

        47       Mr Commissioner, exhibit 796 for completeness.
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         1

         2       THE COMMISSIONER:   796 as well.

         3

         4       MR AGIUS:   Q.   The next document we have, Mr Borlase, is

         5       AWB.0136.0143.  This is a fax from you again to Mr Rahman,

         6       of the same date, 2 February, in which you ask him to

         7       ignore the previous contracts because they had accidentally

         8       been signed on the wrong side?

         9       A.   Yes.

        10

        11       Q.   And accompanying that fax are fresh copies of the

        12       contracts signed on the correct side.

        13

        14       MR AGIUS:   I will tender these pages - AWB.0136.0143,

        15       0144, 0145, 0146 and the confirmation of fax, 0147.  Might

        16       they be marked as a public exhibit with a non-publication

        17       order until such time as we can provide edited copies.

        18

        19       EXHIBIT #798 FAX FROM MR BORLASE TO MR RAHMAN,

        20       DATED 2/2/2000, BARCODED AWB.0136.0143-0146, AND

        21       CONFIRMATION OF FAX, BARCODED AWB.0136.0147

        22

        23       THE COMMISSIONER:   I make that order.

        24

        25       MR AGIUS:   Q.   If we go to 0144, you will see that again

        26       the $15 a metric tonne charge has been left out of the

        27       contract.  Do you agree with me?

        28       A.   Yes.

        29

        30       MR AGIUS:   Can I indicate for the record that the

        31       alternate barcode number for that fax, exhibit 798, is

        32       AWB.0420.0093.

        33

        34       Q.   I will take you to the next document that we have,

        35       Mr Borlase.  It is dated 4 February 2000.  It is

        36       AWB.0110.0254.  I apologise.  Before we get to this

        37       document - and I will come back to it - we do have one

        38       other document.  Could we bring up AWB.0069.0046.  This is

        39       your fax to Mr Grenenger of 2 February 2000, indicating the

        40       finalisation of the sale of that quantity of wheat, the

        41       contracts, and attaching copies of the AWB and IGB signed

        42       contracts.  I tender that document.

        43

        44       EXHIBIT #799 FAX FROM MR BORLASE TO MR GRENENGER DATED

        45       2/2/2000, BARCODED AWB.0069.0046

        46

        47       MR AGIUS:   Q.   You refer in that fax to enclosing both
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         1       the AWB and the IGB signed contracts.  Was that the

         2       practice at the time, to send to the UN, via DFAT, a copy

         3       of the AWB and the IGB contracts?

         4       A.   I believe it was, yes.

         5

         6       Q.   Then if we go to the document that I brought up in

         7       error, this is the 4 February fax, AWB.0110.0254.  This is

         8       dated 4 February 2000.  What seems to have happened,

         9       Mr Borlase, is that the earlier AWB contracts that you had

        10       sent only bore the signature of AWB and not the IGB,

        11       because you explain in this fax as follows:

        12

        13            As a result of the United Nations sanction

        14            committee requesting both signatures on AWB

        15            contracts, please find attached the three

        16            contracts in question returned with the

        17            appropriate signatory.  Could you please

        18            replace the contracts sent on Feb 2nd 2000

        19            and forward to United Nations for approval.

        20

        21       So am I correct in inferring that on 2 February what you

        22       sent was AWB contracts signed by AWB but not signed by the

        23       IGB?

        24       A.   Yes.

        25

        26       Q.   And IGB contracts signed by the IGB?

        27       A.   Yes.

        28

        29       Q.   And here on 4 February you substitute, or seek to

        30       substitute, copies of the AWB contracts, this time signed

        31       by both parties?

        32       A.   Yes.

        33

        34       Q.   Indeed, what we found behind this fax were copies of

        35       the three contracts signed by both parties, and I will just

        36       show you an example - AWB.0110.0255.  You will see that

        37       again this contract does not include any reference to the

        38       $15 metric tonne?

        39       A.   Yes.

        40

        41       MR AGIUS:   I tender AWB.0110.0254, 0255, 0256 and 0257.

        42

        43       EXHIBIT #800 CONTRACT DOCUMENTS BARCODED AWB.0110.0254-0257

        44

        45       MR AGIUS:   Again, I ask for the same non-publication order

        46       in relation to those documents, until we produce public

        47       copies.
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         1

         2       THE COMMISSIONER:   Yes, I make that order.

         3

         4       MR AGIUS:   Q.   I have shown you such documentation as we

         5       have from AWB.  The other thing I want to show you in

         6       relation to this is what I understand to be the IGB

         7       contracts.  Can we bring up, please, AWB.0059.0560.  We

         8       seem to have a short form and a long form of contract from

         9       the IGB, and correct me if I am wrong, Mr Borlase, about

        10       that.  The first page, which you can see on the screen, has

        11       as a heading "661 Committee", and it confirms what is said

        12       to be the following contract, and there are seven very

        13       brief entries relating to the contract.  That page bears

        14       the signature and seal of the IGB, the signature being

        15       Mr Rahman's.  If we go to the next page, 0561, we have what

        16       appears to be a more formal document setting out in detail

        17       the contract.  I might call this the long-form contract.

        18       It is in fact headed "Contract for the supply of" a certain

        19       quantity "of Aust Wheat".  It runs over four pages, each

        20       page signed by Mr Rahman bearing the seal of the IGB.  It

        21       bears a fax tracer mark of 3 February 2000.  This relates

        22       to one of the contracts.  These documents are replicated

        23       for each of the remaining two contracts - that is,

        24       the January 2000 contracts.  Can you tell us a little

        25       about --

        26       A.   This one bears a fax tracer of 3 February?

        27

        28       Q.   At the very bottom.  There is a fax tracer line on the

        29       very bottom 3 February 2000.

        30       A.   Yes.

        31

        32       Q.   That's on every one of these pages?

        33       A.   Okay.

        34

        35       Q.   Am I correct in inferring that what I have shown you

        36       is the short-form contract, being the one-page 661

        37       committee document, and then the long-form contract, being

        38       the four pages headed "Contract for the supply of" a

        39       certain tonnage "of Aust Wheat".

        40       A.   It appears consistent with the documentation that I am

        41       familiar with, yes.

        42

        43       Q.   Could I ask you to keep your voice up?  Did you say it

        44       was consistent --

        45       A.   I think the documentation that you have shown me here,

        46       without having all of it together, looks consistent with

        47       what I am aware of.
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         1

         2       Q.   Let me show you all of it together.  There are three

         3       compilations, one for each contract.

         4       A.   Yes.

         5

         6       Q.   Now that you have seen the three compilations of

         7       documents, one for each contract, can you think about my

         8       question:  am I right in inferring that what we have there

         9       in relation to each contract is the short-form contract,

        10       headed "661 Committee", and then the long-form contract,

        11       headed "Contract for the supply of" a certain tonnage of

        12       Australian wheat.

        13       A.   I never viewed these as short form and long form,

        14       I just thought they made up the one contract from IGB.

        15

        16       Q.   And what did you send DFAT - the one-page document

        17       headed "661 committee", in relation to each contract, or

        18       that page, together with the four pages headed "Contract

        19       for the supply of" a certain quantity of "Aust Wheat".

        20       A.   The documentation that I have been supplied with

        21       indicates that I have sent the entire three sets of

        22       contracts up to DFAT.

        23

        24       Q.   Would you agree with me that the Iraqi contract makes

        25       no reference to the discharge cost of $15 a metric tonne?

        26       A.   Yes, I agree with that.

        27

        28       Q.   And so the Australian contract, or the AWB contract,

        29       and the Iraqi contract, in the forms in which they went to

        30       the UN, did not refer to the $15 a metric tonne by way of a

        31       discharge cost or any other cost?

        32       A.   Yes.

        33

        34       Q.   The first form of the Australian contracts that we

        35       have seen, which was not sent to the UN and, indeed, not

        36       executed - that is, not signed by the IGB and the AWB - did

        37       refer to that $15 a tonne discharge cost?

        38       A.   Yes.

        39

        40       Q.   Now that I have shown you all of the documents, are

        41       you able to say anything more about the circumstances in

        42       which the $15 per metric tonne fee for discharge costs came

        43       to be deleted from the Australian Wheat Board contract -

        44       the AWB contracts - before they went to the United Nations?

        45       A.   No, I don't have anything further to add.

        46

        47       MR AGIUS:   Mr Commissioner, I will tender as one exhibit
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         1       the three IGB contracts, in each case comprising a

         2       one-page document entitled "661 Committee", and then four

         3       pages relating to each particular contract.  The barcode

         4       numbers run from AWB.0059.0560 through to 0564 for the

         5       first contract; AWB.0136.0119 through to 0122 for the

         6       second contract; and AWB.0136.0123 through to 0128 for the

         7       third contract.

         8

         9       THE COMMISSIONER:   Will I mark them as a public exhibit?

        10

        11       MR AGIUS:   A public exhibit with a non-publication order.

        12

        13       THE COMMISSIONER:   They will be public exhibit 801.

        14       I make a non-publication order in respect of them at this

        15       time.

        16

        17       EXHIBIT #801 THREE IGB CONTRACTS, EACH COMPRISING A

        18       ONE-PAGE DOCUMENT ENTITLED "661 COMMITTEE", AND FOUR PAGES

        19       RELATING TO EACH PARTICULAR CONTRACT,

        20       BARCODED AWB.0059.0560-0564 FOR THE FIRST CONTRACT;

        21       AWB.0136.0119-0122 FOR THE SECOND CONTRACT; AND

        22       AWB.0136.0123-0128 FOR THE THIRD CONTRACT

        23

        24       MR AGIUS:   Can I tender the Ministry of Trade Grain Board

        25       of Iraq wheat tender, which resulted in these contracts,

        26       barcoded MAE.0001.0066 through to 0069.  Again, I will

        27       tender this as a public exhibit, with the same proviso.

        28

        29       THE COMMISSIONER:   That will be exhibit 802.  I make a

        30       non-publication order in respect of it at this time.

        31

        32       EXHIBIT #802 MINISTRY OF TRADE GRAIN BOARD OF IRAQ WHEAT

        33       TENDER, BARCODED MAE.0001.0066-0069

        34

        35       MR AGIUS:   Can I indicate that the wheat tender, on its

        36       face, in relation to price, reads as follows:

        37

        38            CIF Free on Truck to silo at all

        39            governorate of Iraq --

        40

        41       something --

        42

        43            of discharge at Umm Qasr and land transport

        44            will be USD14.00 per metric tonne to be

        45            paid to the land transport company.  For

        46            more details contact Iraqi maritime in

        47            Basra.
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         1

         2       Q.   Mr Borlase, just returning to the email matter that we

         3       discussed at the beginning of your evidence, I took you to

         4       your trip report and I asked you your recollection in terms

         5       of what you may have said about the 10 per cent as a method

         6       of extracting money from the escrow account and what you

         7       may have said to anybody in DFAT about that.  No doubt you

         8       discussed it with Mr Hogan at the time of the preparation

         9       of the trip report, and I don't want to go over your

        10       evidence about that.  Do you have any recollection of

        11       discussing it with anybody else at AWB?

        12       A.   No, I don't, because I - as I have said previously,

        13       I returned to Cairo to - I had only been there

        14       since January 2001, I was new in that market.  I had a lot

        15       of things to do.  I returned to that market to manage that

        16       market and the account management for Iraq was back in

        17       Melbourne.

        18

        19       Q.   Is it likely, then, that you discussed that topic with

        20       anybody in the embassy in Jordan or anybody in DFAT

        21       otherwise?

        22       A.   As I have said before, I can't recall the specifics of

        23       my conversation with DFAT and with Glenn Miles, whether it

        24       was referring to - my comments were referring to 50 cents

        25       per tonne or the 10 per cent service fee.  I can't

        26       recollect that conversation.

        27

        28       Q.   I understand that, and I am wanting you to put to one

        29       side your recollection.  I accept that you can't recall

        30       whether you discussed it or not, but I am trying to put

        31       your mind back in the context in which you were back then.

        32       You have just gone back to Cairo.  You are no longer

        33       connected, in effect, with that issue.  I want you to think

        34       about your position at the time, your duties, your

        35       responsibilities, what you were doing, and ask you whether

        36       you can comment on whether it was likely that you raised

        37       that same issue with anybody at DFAT - not whether you can

        38       recollect doing it, I accept your evidence in relation to

        39       that, but is it likely?

        40       A.   I think that's pure speculation.  I have already said,

        41       I can't recollect, so I don't want to speculate, Mr Agius.

        42

        43       MR AGIUS:   Thank you.  That's the further examination of

        44       Mr Borlase.

        45

        46       THE COMMISSIONER:   Mr Croucher?

        47
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         1       MR CROUCHER:   I have no questions.

         2

         3       THE COMMISSIONER:   Mr Judd?

         4

         5       MR JUDD:   No, sir.

         6

         7       THE COMMISSIONER:   Does anybody else have any questions of

         8       this witness?  Thank you, Mr Borlase, you are excused.

         9       Thank you.

        10

        11       <THE WITNESS WITHDREW

        12

        13       MR AGIUS:   Is it convenient to take just a short

        14       adjournment?

        15

        16       THE COMMISSIONER:   Yes, certainly.

        17

        18       SHORT ADJOURNMENT

        19

        20       MR AGIUS:   Mr Commissioner, thank you for allowing me that

        21       extra time over the morning tea adjournment.  In that time

        22       I have made some further inquiries to deal with that which

        23       was said by my learned friend Mr Carter this morning.  I

        24       have recovered a file note, which we have had from

        25       Austrade, dated 15 February 2006.  The file note records a

        26       conversation between the General Manager, Government

        27       Industry and Policy of Austrade, with Mr Ayman Ayyash, on

        28       14 February 2006.  I will tender that, but it does contain

        29       some confidential private information about contact

        30       details, which we will exclude.  The file note records the

        31       following, so far as is relevant, that Mr Ayyash was a

        32       locally engaged staff member in the Austrade office in

        33       Amman from the time it opened in August 1994 until he left

        34       Austrade in early 2003.  After an initial period as BDM, he

        35       became post manager in September 1996 reporting to the STC

        36       in Dubai:

        37

        38            I spoke to Ayman to clarify a number of

        39            issues which were not completely clear from

        40            Austrade records, in relation to meetings

        41            with AWB, travel to Baghdad and the sort of

        42            work done for AWB.

        43

        44       There are some dot points, and I will skip over those for a

        45       moment:

        46

        47            . AWB never exposed Austrade to any of
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         1            their commercial dealings with the Iraq

         2            government, IGB or any other bodies and

         3            Austrade had no sight of any agreements or

         4            contracts.  He was not involved in any

         5            meetings between AWB and IGB or other Iraqi

         6            agencies and had no knowledge of any

         7            Austrade involvement in such meetings.

         8

         9            Austrade was essentially only asked to

        10            organise a 4-wheel drive vehicle to

        11            transport AWB staff to Baghdad.  This was

        12            done on a regular basis and was a

        13            straightforward task.  This was basically

        14            all Austrade was asked to do by AWB.  There

        15            were no requests to do anything commercial.

        16

        17            Ayman said he had been surprised to learn

        18            of the existence of Alia Transportation.

        19            He had not known of this company in his

        20            time with Austrade and had thought (as did

        21            the Australian ambassador, he believed)

        22            that all wheat was being unloaded at

        23            Umm Qasr rather than to Aqaba as now

        24            appeared to be the case.  He had no

        25            dealings with this company.  He had never

        26            been asked by AWB for any advice about

        27            transporting wheat.

        28

        29       And he goes on.  This file note goes on to speak about

        30       other matters.  The file note also records Mr Ayyash as

        31       saying that he had not been approached by this inquiry to

        32       make a statement or to provide information.  The file note

        33       is dated 15 February 2006 and speaks of a conversation on

        34       14 February.

        35

        36            In relation to contact with Mr Ayyash, the situation

        37       is, and we will shortly be in a position to provide a

        38       statement to this effect, that this inquiry first contacted

        39       Mr Ayyash on 9 January 2006.  We were asked to call back on

        40       15 January because of holidays.  The inquiry called

        41       Mr Ayyash back twice on 15 January and left messages for

        42       him.  Between 15 January and 10 February we made a number

        43       of calls to Mr Ayyash.  None of those calls was ever

        44       returned.  We did receive this file note from Austrade, and

        45       I was content to act upon the statements recorded in this

        46       file note that Mr Ayman Ayyash was surprised to learn of

        47       the existence of Alia transportation and that he had had no
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         1       dealings with that company and that he had never been asked

         2       by AWB for any advice about transporting wheat.

         3

         4            I tender the document, and we will provide a copy of

         5       it in a form suitable for it to be made public.  I just

         6       want to delete the personal contact details of the person

         7       mentioned in that document.

         8

         9       THE COMMISSIONER:   Yes.  That will become exhibit 803, and

        10       I make a non-publication order in respect of the personal

        11       details in the document.

        12

        13       EXHIBIT #803 FILE NOTE DATED 15/2/2006

        14

        15       MR AGIUS:   Mr Commissioner, Mr Emons is again before the

        16       inquiry.

        17

        18       <MARK ADRIAN EMONS, on former oath:          [12.05pm]

        19

        20       THE COMMISSIONER:   Q.  Mr Emons, you are on your former

        21       oath.

        22       A.   Yes.

        23

        24       <EXAMINATION BY MR AGIUS:

        25

        26       MR AGIUS:   Q.   Might we have your full name again for the

        27       record, please?

        28       A.   Mark Adrian Emons.

        29

        30       Q.   You have provided a further statement, but before

        31       I come to that I just want to deal with this first issue.

        32       You travelled to Iraq in late 1998 and in 1999?

        33       A.   Correct.

        34

        35       Q.   You met with Mr al-Absi?

        36       A.   On occasions, yes.

        37

        38       Q.   Did you ever meet with Mr al-Absi when anybody from

        39       Austrade, and, in particular, Mr Ayman Ayyash, was present?

        40       A.   No.

        41

        42       Q.   Did you ever discuss any AWB business in the presence

        43       of Mr Ayman Ayyash?

        44       A.   No.

        45

        46       Q.   Or anybody else from Austrade?

        47       A.   No.
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         1

         2       Q.   Or anybody from the Australian Government - that is,

         3       the Australian Embassy?

         4       A.   In Jordan, no.

         5

         6       Q.   I am sorry?

         7       A.   Sorry, in Jordan, no.

         8

         9       Q.   Did you ever learn of any connection between any Iraqi

        10       entity and Alia?  In particular, did you ever learn that

        11       any Iraqi entity or person held shares in Alia?

        12       A.   I was aware of an Iraqi family connection.

        13

        14       Q.   With Alia?

        15       A.   With Alia, being the chairman of the company, who was

        16       Iraqi.

        17

        18       Q.   In particular, did you ever tell anybody from Austrade

        19       or the Australian Embassy in Jordan of the detail of any

        20       arrangements that AWB had with Alia?

        21       A.   Not at all.

        22

        23       Q.   Did you ever speak of Alia with anybody at Austrade or

        24       the Australian Embassy in Jordan?

        25       A.   I had no reason to do so, and I didn't.

        26

        27       Q.   Can I bring you to your supplementary statement.  We

        28       have had it barcoded.  Would you just look at this document

        29       and confirm that this is your supplementary statement.

        30       A.   That's correct, it is.

        31

        32       Q.   Are the contents of it true and correct to the best of

        33       your knowledge and belief?

        34       A.   It is.

        35

        36       MR AGIUS:   I tender it.

        37

        38       EXHIBIT #804 SUPPLEMENTARY STATEMENT OF MARK ADRIAN EMONS

        39

        40       MR AGIUS:   Mr Commissioner, can I indicate, without at all

        41       meaning to be critical, that the inquiry received this

        42       statement after 9am this morning, that's why I haven't had

        43       an opportunity to distribute it before now.

        44

        45       THE COMMISSIONER:   Yes.

        46

        47       MR AGIUS:   Q.   Mr Emons, this statement deals in
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         1       particular with the circumstances pertaining to the

         2       production of the three contracts, A4970, 4971 and 4972,

         3       which were forwarded to the United Nations by Mr Borlase.

         4       I think you were present during the hearing this morning

         5       when Mr Borlase was asked a number of questions and those

         6       documents, or a number of related documents, were

         7       projected?

         8       A.   Correct.

         9

        10       Q.   I won't take you specifically to each of those

        11       documents again, unless you feel that you need to see them

        12       to answer any questions that I ask you.

        13       A.   Not at this stage, yes.

        14

        15       Q.   You deal with the circumstances such as you say you

        16       can in paragraph 6 of your supplementary statement.  What

        17       we know is that when the contracts were first prepared they

        18       included the clause in two sentences which related to the

        19       payment of a discharge fee of US$15 per tonne, and they

        20       referred to the matter being conditional upon the Iraqi

        21       plan being subject to UN approval.  We know that when those

        22       contracts were executed and then forwarded to the United

        23       Nations those two sentences had been removed.

        24       A.   Correct.

        25

        26       Q.   We know that the tender document referred to a

        27       discharge fee or transportation fee of up to $15 a tonne,

        28       and we know that the Iraqi contract documents made no such

        29       reference.

        30       A.   Correct.

        31

        32       Q.   Can you tell the inquiry what you know of the

        33       circumstances in which the AWB contracts came to be altered

        34       so as to delete the reference to the US$15 per tonne

        35       discharge fee?

        36       A.   I can't recall specifically what occurred, but it

        37       would be my reconstruction that I gave the instructions to

        38       remove that clause, or part of that clause, specifying the

        39       amount of the trucking fee, so that the clauses in the AWB

        40       contract accurately matched the clauses in the IGB

        41       contract.  Therefore, there would have been an expurgation

        42       of the contracts to DFAT and the UN.

        43

        44       Q.   We have seen at least one version of the IGB contract

        45       today, and you will recall that the first page is headed

        46       "661 Committee", and it has seven numbered paragraphs which

        47       have very brief reference to the terms of the contract.
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         1       Then there is what appears to be a second document, headed

         2       "Contract for the supply of" a quantity of "Aust Wheat".

         3       It is four or five pages long and it has a large number of

         4       numbered paragraphs containing a great amount of detail.

         5       There is one such compilation in relation to each of the

         6       AWB Limited contracts.  What is your understanding of the

         7       process so far as the provision of contracts via DFAT to

         8       the United Nations, and, in particular, as at January 2000?

         9       Was it your understanding that it was the AWB practice to

        10       submit copies of both the AWB contract and the IGB

        11       contract?

        12       A.   I believe the first notice that you refer to is what

        13       we would refer to as a confirmation note that the business

        14       had taken place.  It wasn't a contract as such, but it was

        15       a commitment to a contract.  The second document, or the

        16       longer-form documents, were the documents that we would

        17       supply with the AWB contracts to the UN, as I recall it.

        18

        19       Q.   The longer-form document being the Iraqi version --

        20       A.   Yes.

        21

        22       Q.   -- of the contract for the supply of wheat?

        23       A.   As I recall it, that's right.

        24

        25       Q.   So the AWB would supply, via DFAT to the UN, in

        26       relation to any particular contract, two documents - an AWB

        27       document and an Iraqi document?

        28       A.   I believe that was the case.

        29

        30       Q.   Each being a contract for the supply of the same

        31       quantity of wheat at the same price?

        32       A.   Correct.

        33

        34       Q.   The terms necessarily differed, inasmuch as there was

        35       a lot more detail in the Iraqi contract than there was in

        36       the one-page AWB Limited contract?

        37       A.   Correct.

        38

        39       Q.   As I pointed out to you, there is no reference in the

        40       Iraqi contract to any discharge cost --

        41       A.   Correct.

        42

        43       Q.   -- or transportation fee?

        44       A.   Correct.

        45

        46       Q.   You say in your statement:

        47
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         1            The difficulty with retaining the amount in

         2            the clause would have been that it would

         3            cause a delay in the approval of letters of

         4            credit because there were inconsistent

         5            terms and conditions in the contract

         6            compared with what was in the IGB

         7            contracts.

         8

         9       A.   Correct.

        10

        11       Q.   To be absolutely plain about this, is this what you

        12       are referring to - and I appreciate this was a

        13       reconstruction - that if you had left in the US$15 per

        14       tonne discharge fee in the Australian contract, you were

        15       aware that that was not in the IGB contract?

        16       A.   Correct.

        17

        18       Q.   And your purpose was to ensure that, to the extent

        19       that that was inconsistent, the inconsistency be removed?

        20       A.   That's right.

        21

        22       Q.   You relate that purpose to delay in approvals of

        23       letters of credit, in your statement?

        24       A.   That's correct.

        25

        26       Q.   Did you have in mind as well that by removing that

        27       clause from the AWB Limited contract you would make it less

        28       likely that the UN would become aware that there was a

        29       discharge fee of US$15 per tonne which was to be paid?

        30       A.   I, as I recall, would not be concerned, because the

        31       previous contracts had included the full clause as set out,

        32       including the trucking fee.  These contracts merely had

        33       part of that clause included, and I had thought that - my

        34       conclusion would be that the process had been gone through

        35       by the UN and the parties concerned, and agreed off.

        36

        37       Q.   So you had seen that the UN had approved contracts

        38       in July and October which included a similar clause,

        39       although for a slightly lesser amount?

        40       A.   For a different amount, correct, yes.

        41

        42       Q.   And you assumed that if that clause had been included

        43       it likewise would have been approved?

        44       A.   Correct.  The amount wasn't the issue.  The issue in

        45       my mind was the actual fee to be paid.

        46

        47       Q.   Now, finally, we have seen from the tender that the
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         1       IGB issued that the discharge fee was therein recorded as

         2       being US$14 a tonne, but in the agreement with the IGB

         3       there was an agreement to pay $15 a tonne?

         4       A.   Correct.

         5

         6       Q.   Can you recall how that came to be increased by that

         7       $1 a tonne?

         8       A.   I think you may recall from my previous evidence that

         9       I had suggested that Rahman had discussed increasing the

        10       trucking fee to perhaps $18.  While I don't recall any

        11       specific discussions with the gentleman concerned raising

        12       it to $15, or with Zuhair, who was his overseer, it is

        13       quite likely that during the negotiations they changed the

        14       trucking fee nominated.

        15

        16       Q.   And in that regard perhaps we should refer to

        17       exhibit 128.  Could we bring up, please, MAE.0001.0080.

        18       This is your fax to Mr Rahman of 9 February 2000, in which

        19       you refer to a conversation of the day before and note AWB

        20       Limited's agreement with the terms of the contract that a

        21       trucking fee of US$15 per tonne would be paid on those

        22       three contracts.  This then appears to record what some

        23       might refer to as a side agreement to pay the $15 per tonne

        24       as a trucking fee, which agreement is not reflected in the

        25       formal contracts that were submitted to the United Nations?

        26       A.   Correct.

        27

        28       Q.   Finally, Mr Emons, I was asking you earlier about

        29       what, if anything, you were told about the connections that

        30       Alia had.  You said something about being told that there

        31       was an Iraqi connection through the chairman of Alia?

        32       A.   Correct, yes.

        33

        34       Q.   Did you know of any connection between Alia and the

        35       Jordanian royal family?

        36       A.   That was the original suggestion made to me when I met

        37       Alia's general manager, Mr Othman al-Absi.  He described

        38       his company as being partly owned by a member of the royal

        39       Jordanian family, and that his chairman and chairman's

        40       brother were Iraqi.

        41

        42       Q.   Did your state of knowledge in that regard ever

        43       change?

        44       A.   I had no reason to question it further.

        45

        46       Q.   And when did you first become aware that Alia was

        47       49 per cent owned by an Iraqi entity?
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         1       A.   During this inquiry.

         2

         3       Q.   When you were told that information about the

         4       chairmanship of Alia being with an Iraqi, did you pass that

         5       information on to anybody at AWB?

         6       A.   It would have been likely, but I don't recall

         7       specifically doing so.

         8

         9       Q.   Did you pass that information on to anybody at the

        10       Australian Embassy or Austrade?

        11       A.   No.

        12

        13       MR AGIUS:   That's the further examination of Mr Emons.

        14       Thank you, Mr Commissioner.

        15

        16       THE COMMISSIONER:   Mr Parsons?

        17

        18       MR PARSONS:   No, thank you.

        19

        20       THE COMMISSIONER:   Mr Judd?

        21

        22       MR JUDD:   No, thank you.

        23

        24       THE COMMISSIONER:   Does anybody else wish to ask Mr Emons

        25       any questions?  Thank you, Mr Emons.  You are excused.

        26

        27       <THE WITNESS WITHDREW

        28

        29       MR AGIUS:   There are some other matters that we need to

        30       deal with, Mr Commissioner, and to that extent I will need

        31       some time.  Might I ask that we adjourn until 2 o'clock?

        32

        33       THE COMMISSIONER:   Yes, very well.  We will adjourn until

        34       2 o'clock.

        35

        36       LUNCHEON ADJOURNMENT

        37

        38

        39

        40

        41

        42

        43

        44

        45

        46

        47
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         1       UPON RESUMPTION:

         2

         3       THE COMMISSIONER:   This morning Mr Forrest said he wanted

         4       to make some "remarks" regarding statements made by the

         5       Prime Minister after he gave evidence to this inquiry.

         6       Mr Forrest made no application.  I required that any matter

         7       he wished to address by way of "remarks" be put in writing

         8       so that I could consider them.  He immediately produced a

         9       document containing his "remarks", which I have now seen.

        10

        11            The document sets out selective quotes said to have

        12       been made by the Prime Minister.  It categorises those

        13       statements as "prejudging" issues that this inquiry will

        14       have to determine by offering the government's opinion on

        15       them.  This was said to destroy the "perception of

        16       independence" which should accompany a commission such as

        17       this.  It alluded to the fact that the Commonwealth

        18       Government established this inquiry and appointed me.

        19       Thus, indirectly, it calls in question my independence,

        20       suggesting I might be influenced by the Prime Minister's

        21       statements.  The remarks concluded:

        22

        23            It has been speculated in the media that

        24            lawyers here will argue that Mr Howard is

        25            in contempt of the Commission for his

        26            remarks.  It is not our place to argue

        27            that.  It is our duty, however, to bring

        28            the remarks to your attention for your

        29            consideration as to what action ought to be

        30            taken in this regard if any.

        31

        32       This last statement is nonsense.  Neither Mr Long nor

        33       Mr Geary, on whose instructions I was assured the "remarks"

        34       were made, has any such duty.  Nor do their lawyers.

        35       Further, any speculation in the media "lawyers will argue

        36       that Mr Howard is in contempt of the Commission for his

        37       remarks" could have arisen only from those who contemplated

        38       such a matter so advising the media.

        39

        40            I have made clear from the outset that this inquiry

        41       is, and will remain, divorced from politics.  I have

        42       publicly stated that I would not speak with senior members

        43       of government during the course of the inquiry and, for

        44       similar reasons, declined to correspond with Mr Rudd, the

        45       Shadow Minister for Foreign Affairs.

        46

        47            There is a bright line to be drawn and maintained
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         1       between what I shall call the legal aspects of this inquiry

         2       and the politics and media commentary which accompanies the

         3       holding of this inquiry.  Whilst I am conducting an inquiry

         4       in exercise of the executive power of the Commonwealth, I

         5       operate within legal constraints.  The inquiry and its

         6       report are evidence based, although I am not bound by the

         7       rules of evidence.  Evidence has been sought by those

         8       assisting me in many areas.  Arising from my construction

         9       of the terms of reference, it has been necessary for

        10       persons holding high political office to be called before

        11       the inquiry.  The issue which arises is whether there can

        12       be the concurrent conduct of political debate, along with

        13       the assembling of evidence material to the terms of

        14       reference and the conduct of an independent inquiry.

        15

        16            Since the release of the final Volcker Report in

        17       October 2005 there has been an intense political debate.

        18       It has been conducted, on the one hand, by Mr Beazley, the

        19       Leader of the Opposition, and Mr Rudd.  In correspondence

        20       with this inquiry, Mr Rudd has made clear that he has no

        21       material, other than that which is in the public domain,

        22       which would assist the inquiry I am required to conduct.

        23       That has not deterred his side of politics from engaging in

        24       political debate, nor should it.

        25

        26            On the other side of politics the debate has been

        27       conducted principally by the Prime Minister and the

        28       Minister for Foreign Affairs.  The fact that each was

        29       called to give evidence before this inquiry equally should

        30       not exclude them from engaging in the political debate.

        31       There is no reason why a political debate should not be

        32       conducted separate and distinct from the conduct by me of

        33       an independent inquiry.  There is also no reason why there

        34       should not be, as there has been, an expansive debate and

        35       commentary in the media regarding the conduct of, and

        36       evidence given to, this inquiry.

        37

        38            The result of this intense political debate and

        39       widespread media coverage has been that I have been offered

        40       advice from many fronts.  There has been a daily commentary

        41       on the inquiry.  I understand the topic has occupied

        42       Question Time for the majority of sittings this year.

        43       Politicians have indicated how I should construe my terms

        44       of reference, whether I should seek expanded terms and whom

        45       I should call as witnesses.  In the media I have received

        46       advice from editorial writers, journalists, commentators

        47       and from the public, as well as from a large number of
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         1       academics.  I have been advised of where the public

         2       interest lies, what the outcome and conclusions of this

         3       inquiry will be, how I should interpret the terms of

         4       reference, where my duty lies and how I can fulfil or fail

         5       in that duty.  There have been statements and articles

         6       which might be seen as endeavours to draw this inquiry into

         7       the political debate.

         8

         9            I have observed that counsel assisting have been

        10       astute in their examination of witnesses to ensure that

        11       questioning did not extend to matters beyond the terms of

        12       reference and into political matters.  Similarly, I have

        13       been careful to exclude questions which I regarded as

        14       encroaching into the political arena.

        15

        16            In the conduct of this inquiry and in the writing of

        17       my report I have and will disregard the statements and

        18       advice given to me by both politicians and the media.  I

        19       will conduct this inquiry and report in accordance with the

        20       law and the evidence placed before me.

        21

        22            I have read a transcript of the entirety of the

        23       Prime Minister's press conference.  Such a reading makes it

        24       apparent that the Prime Minister had no intention of

        25       seeking to influence findings of this inquiry, nor can they

        26       properly be construed as attempting to do so when properly

        27       understood in the context in which they were made.  Many of

        28       the statements made were outside my terms of reference and

        29       did not relate to matters in respect of which I am required

        30       to make findings.

        31

        32            The remarks made by the Prime Minister to which I have

        33       been referred are properly to be understood as being part

        34       of the political debate, which has now been ongoing since

        35       October 2005.  They are not to be interpreted as seeking to

        36       influence me in any way in relation to any findings I might

        37       make.  The remarks to which I have been referred have not

        38       and will not influence any findings I might make.  As a

        39       former judicial officer I am accustomed to confining myself

        40       to a consideration of the material properly before me and

        41       disregarding irrelevant matter.

        42

        43            I reject the suggestion in Mr Forrest's "remarks"

        44       impugning the integrity or independence of this inquiry.  I

        45       decline to take any action in relation to the statements of

        46       the Prime Minister to which I have been referred.

        47
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         1       MR AGIUS:   Mr Commissioner, there are a number of

         2       documents now, some of which have been marked as

         3       confidential exhibits, some of which have not, to be

         4       tendered.  My learned friend Mr Nell will deal with that.

         5

         6       MR NELL:   Mr Commissioner, the first document we tender is

         7       the further supplementary statutory declaration of Mr Nigel

         8       Charles Officer dated 22 April 2006.  It is barcoded

         9       WST.0031.0001 to 0005, and the attachments to that

        10       statutory declaration, which are WST.0031.0006 through to

        11       0031.

        12

        13       EXHIBIT #805 FURTHER SUPPLEMENTARY STATUTORY DECLARATION OF

        14       MR NIGEL CHARLES OFFICER, DATED 22/4/2006, BARCODED

        15       WST.0031.0001-0005, AND THE ATTACHMENTS TO THAT STATUTORY

        16       DECLARATION, BARCODED WST.0031.0006-0031

        17

        18       MR NELL:   I understand an application might now be made in

        19       light of the tender of that statutory declaration.

        20

        21       MR EVANS:   May I take this opportunity to seek that

        22       Mr Officer be excused from further attendance, subject to

        23       any requirements counsel assisting may have.  May I make

        24       the same application in relation to Mr Peter Jones and

        25       Mr Philip Hughes.

        26

        27       MR NELL:   We have no objection to that course

        28

        29       THE COMMISSIONER:   Very well.  They are excused.  Thank

        30       you, Mr Evans.

        31

        32       MR NELL:   The next document, Mr Commissioner, is a

        33       statutory declaration of Jill Gillingham, dated 6 April

        34       2006, barcoded WST.0030.0002 through to 0013.

        35

        36       THE COMMISSIONER:   That will be exhibit 806.

        37

        38       EXHIBIT #806 STATUTORY DECLARATION OF JILL GILLINGHAM,

        39       DATED 6/4/2006, BARCODED WST.0030.0002-0013

        40

        41       MR NELL:   Then, Mr Commissioner, I tender as exhibit 807 a

        42       schedule entitled "DFAT and Other Commonwealth Government

        43       Agencies Statutory Declarations and Documents".  I'll hand

        44       to your associate a copy of the schedule, which lists a

        45       number of statutory declarations and other documents which

        46       have either been tendered as confidential exhibits to date

        47       or which have been received since the inquiry was last
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         1       sitting.  Each of those documents and statutory

         2       declarations is proposed to be tendered as a public

         3       exhibit.  I ask that the schedule itself be exhibit 807 and

         4       the documents set out and the statutory declarations set

         5       out in that schedule to be exhibits 808 through to 945, as

         6       marked in the schedule.

         7

         8       THE COMMISSIONER:   Yes.  They will have those exhibit

         9       numbers.

        10

        11       EXHIBIT #807 SCHEDULE ENTITLED "DFAT AND OTHER COMMONWEALTH

        12       GOVERNMENT AGENCIES STATUTORY DECLARATIONS AND DOCUMENTS"

        13

        14       EXHIBIT #808-945 DOCUMENTS AND STATUTORY DECLARATIONS

        15       SET OUT IN SCHEDULE EXHIBIT 807

        16

        17       MR NELL:   A copy of that schedule will be available to the

        18       parties, and those who are interested in it, at the

        19       conclusion of today's proceedings.  Included in that

        20       schedule, Mr Commissioner, were a number of statutory

        21       declarations, a handful, that have not previously been

        22       tendered as confidential exhibits and which have not

        23       previously been distributed.  Copies of those will also be

        24       available at the adjournment.  It's the view of those

        25       assisting you that it's unlikely that any of the deponents

        26       of those statutory declarations would be required, but, for

        27       more abundant caution, you may wish to make a direction as

        28       to whether any applications are to be made in that regard

        29       and, if so, by when.

        30

        31       THE COMMISSIONER:   If there are to be any further

        32       applications for examination of witnesses in the schedule

        33       which is exhibit 807, they should be made by close of

        34       business tomorrow.

        35

        36       MR NELL:   Mr Commissioner, the next document we seek to

        37       tender is exhibit 946, a schedule headed "List of Contract

        38       Folders", which lists folders that have been prepared for

        39       each of the AWB's contracts which are the subject of this

        40       inquiry.  The schedule includes five contract folders which

        41       are already confidential exhibits, and the schedule sets

        42       out numbering for the tendering of the remaining folders as

        43       confidential exhibits 346C through to 367C.  We seek at

        44       this stage to tender the list as a public exhibit, the

        45       folders as confidential exhibits as marked in accordance

        46       with the list.  AWB have gone through those documents and

        47       identified those aspects of the documents for which a claim
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         1       for confidentiality is to be made.  In due course it's

         2       anticipated that masked versions of those documents will be

         3       made public exhibits.

         4

         5       THE COMMISSIONER:   Very well.  The list of contract

         6       folders will be exhibit 946.

         7

         8       EXHIBIT #946 SCHEDULE HEADED "LIST OF CONTRACT FOLDERS"

         9

        10       THE COMMISSIONER:   The folders will be confidential

        11       exhibits as numbered in that exhibit.  In due course I'll

        12       make an order, once appropriate masking has taken place,

        13       transferring those confidential exhibits to public

        14       exhibits.

        15

        16       EXHIBIT #346C-367C FOLDERS PREPARED IN RELATION TO

        17       AWB CONTRACTS

        18

        19       MR NELL:   Thank you.  Next, Mr Commissioner, we seek to

        20       tender as exhibit 947 a schedule headed "Documents to be

        21       Added to the Contract Volume", which is a list of documents

        22       which have come to the notice of the inquiry since the

        23       preparation of the contract volumes which were set out in

        24       the previous schedule, and which are proposed to be added

        25       to those.  We seek to tender that list as a public exhibit,

        26       although a non-publication order will need to be made

        27       because it identifies vessels as part of the description of

        28       the documents and that will need to be masked.  In relation

        29       to the documents that are set out in the schedule, we'd

        30       simply ask that these be treated as part of the tender of

        31       the confidential contracts to which they relate.

        32

        33       THE COMMISSIONER:   Yes.  The list will be exhibit 947.

        34

        35       EXHIBIT #947 SCHEDULE HEADED "DOCUMENTS TO BE ADDED TO THE

        36       CONTRACT VOLUME"

        37

        38       THE COMMISSIONER:   I make a non-publication order in

        39       respect of those portions of the documents referred to in

        40       that list which identify the vessel names.

        41

        42       MR NELL:   The next document, Mr Commissioner, is a bundle

        43       of bank statements and other documents which have been

        44       produced by Alia to the United Nations and which the United

        45       Nations have in turn provided to this Commission, together

        46       with some translations of those documents.  We seek to

        47       tender that bundle as exhibit 948.  Again, we ask that a
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         1       non-publication order be made in relation to those

         2       documents because they do contain some references to bank

         3       accounts which can be masked.  Once that's done, the bundle

         4       can be made public.

         5

         6       EXHIBIT #948 BUNDLE OF BANK STATEMENTS AND OTHER DOCUMENTS

         7       PRODUCED BY ALIA TO THE UNITED NATIONS AND WHICH THE UNITED

         8       NATIONS HAVE IN TURN PROVIDED TO THIS COMMISSION, TOGETHER

         9       WITH SOME TRANSLATIONS OF THOSE DOCUMENTS

        10

        11       THE COMMISSIONER:   I make a non-publication order in

        12       respect of that exhibit until appropriate masking has

        13       occurred.

        14

        15       MR NELL:   The next bundle, Mr Commissioner, is a bundle

        16       entitled "Iraqi Documents Obtained from the United Nations"

        17       which consists of further documents from Iraq which the

        18       United Nations have obtained in the course of the Volcker

        19       Inquiry and which they have in turn provided to this

        20       inquiry.  We seek to tender that bundle as public

        21       exhibit 949.

        22

        23       EXHIBIT #949 BUNDLE ENTITLED "IRAQI DOCUMENTS OBTAINED FROM

        24       THE UNITED NATIONS"

        25

        26       MR NELL:   The next document, Mr Commissioner, is a bundle

        27       of spreadsheets produced by AWB and described as the final

        28       version of Ferrier Hodgson's spreadsheets, which comprise

        29       barcoded documents AWB.0130.0001 through to 0046.  We'd ask

        30       that they be tendered as a confidential exhibit 368C.  They

        31       contain identification of information such as the ship

        32       names, tonnages about which AWB have previously made claims

        33       for confidentiality.  It is contemplated that the detail of

        34       that material will not need to be made public because of

        35       the next document we propose to tender and that therefore

        36       it will be treated simply as a confidential exhibit.

        37

        38       EXHIBIT #368C BUNDLE OF SPREADSHEETS PRODUCED BY AWB AND

        39       DESCRIBED AS THE FINAL VERSION OF FERRIER HODGSON'S

        40       SPREADSHEETS, WHICH COMPRISE BARCODED DOCUMENTS

        41       AWB.0130.0001-0046

        42

        43       MR NELL:   Next, Mr Commissioner, we seek to tender a table

        44       which has been prepared by those assisting you headed

        45       "Summary of inland transportation fees paid as per Ferrier

        46       Hodgson spreadsheets".  We seek to tender that as a public

        47       exhibit 950.  It sets out the total amount paid by AWB in
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         1       respect of inland transportation fees as disclosed in the

         2       Ferrier Hodgson spreadsheets which comprise confidential

         3       exhibit 368C, with the exception of those for contracts

         4       A1670 and A1680, which were post liberation of Iraq and in

         5       a different category to the earlier inland transportation

         6       payments.

         7

         8       THE COMMISSIONER:   That schedule will be exhibit 950.

         9

        10       EXHIBIT #950 TABLE WHICH HAS BEEN PREPARED BY THOSE

        11       ASSISTING THE COMMISSION HEADED "SUMMARY OF INLAND

        12       TRANSPORTATION FEES PAID AS PER FERRIER HODGSON

        13       SPREADSHEETS"

        14

        15       MR NELL:   Next we seek to tender a letter from Ferrier

        16       Hodgson Forensics to Mr Andrew Lindberg, dated 26 October

        17       2005, which is barcoded DFT.0001.0487 to 0488, as

        18       exhibit 951 and as a public exhibit.

        19

        20       EXHIBIT #951 LETTER FROM FERRIER HODGSON FORENSICS

        21       TO MR ANDREW LINDBERG, DATED 26/10/2005,

        22       BARCODED DFT.0001.0487-0488

        23

        24       MR NELL:   Next we seek to tender a single-page schedule,

        25       barcoded AWB.0086.0103, which those assisting you,

        26       Mr Commissioner, believe to be the schedule referred to in

        27       the letter exhibit 951.  We tender that as a public

        28       exhibit 952.

        29

        30       EXHIBIT #952 SINGLE-PAGE SCHEDULE, BARCODED AWB.0086.0103

        31

        32       MR NELL:   Next we'd seek to tender a bundle of documents

        33       which are samples of Customs documents, together with an

        34       index.  Again we seek to tender those as a public exhibit,

        35       exhibit 953.

        36

        37       EXHIBIT #953 BUNDLE OF DOCUMENTS WHICH ARE SAMPLES OF

        38       CUSTOMS DOCUMENTS, TOGETHER WITH AN INDEX

        39

        40       MR NELL:   Next we seek to tender a bundle of documents

        41       consisting of agency and transport service agreements

        42       between Alia and AWB Services following the liberation of

        43       Iraq, together with a schedule listing those documents.  We

        44       seek to tender those as a public exhibit, 954.

        45

        46

        47
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         1       EXHIBIT #954 BUNDLE OF DOCUMENTS CONSISTING OF AGENCY AND

         2       TRANSPORT SERVICE AGREEMENTS BETWEEN ALIA AND AWB SERVICES

         3       FOLLOWING THE LIBERATION OF IRAQ, TOGETHER WITH A SCHEDULE

         4       LISTING THOSE DOCUMENTS

         5

         6       MR NELL:   Next, Mr Commissioner, we seek to tender a

         7       bundle of communications between this inquiry and Tigris

         8       Petroleum Corporation Pty Limited, Tigris Petroleum

         9       Corporation Limited and Mr Norman Davidson Kelly, together

        10       with a schedule setting out the material contained within

        11       that bundle.  We seek to tender that as exhibit 955.

        12

        13       EXHIBIT #955 BUNDLE OF COMMUNICATIONS BETWEEN THIS INQUIRY

        14       AND TIGRIS PETROLEUM CORPORATION PTY LIMITED, TIGRIS

        15       PETROLEUM CORPORATION LIMITED AND MR NORMAN DAVIDSON KELLY,

        16       TOGETHER WITH A SCHEDULE SETTING OUT THE MATERIAL CONTAINED

        17       WITHIN THAT BUNDLE

        18

        19       MR NELL:   Next we seek to tender a bundle of documents

        20       comprising communications between AWB and the Volcker

        21       committee concerning the memorandum of understanding as to

        22       cooperation and confidentiality which was negotiated for

        23       the purposes of the Volcker inquiries and its report,

        24       together with a schedule listing those documents.  We seek

        25       to tender that as a public exhibit, 956, although seek a

        26       non-publication order insofar as some of the names in the

        27       documents and email addresses in the documents will need to

        28       be masked to preserve the identity of the investigator.

        29

        30       EXHIBIT #956 BUNDLE OF DOCUMENTS COMPRISING COMMUNICATIONS

        31       BETWEEN AWB AND THE VOLCKER COMMITTEE CONCERNING THE

        32       MEMORANDUM OF UNDERSTANDING AS TO COOPERATION AND

        33       CONFIDENTIALITY, TOGETHER WITH A SCHEDULE LISTING THOSE

        34       DOCUMENTS

        35

        36       THE COMMISSIONER:   I make a non-publication order in

        37       respect of the names of the investigators and the email

        38       addresses, or any other material which might identify them.

        39

        40       MR NELL:   Next, Mr Commissioner, we seek to tender a

        41       bundle which is described as miscellaneous documents for

        42       tender and which, in due course, will have a schedule

        43       identifying the documents contained in that bundle.  Again,

        44       we seek to tender that as a public exhibit, 957.

        45

        46       EXHIBIT #957 BUNDLE OF DOCUMENTS DESCRIBED AS

        47       "MISCELLANEOUS DOCUMENTS FOR TENDER"
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         1

         2       MR NELL:   Next, Mr Commissioner, we tender a single-page

         3       document, AWB.0261.0203, which is a copy of an extract from

         4       the electronic diary page of Mr Lindberg for December 2005.

         5

         6       EXHIBIT #958 COPY OF EXTRACT FROM ELECTRONIC DIARY PAGE OF

         7       MR LINDBERG FOR DECEMBER 2005, BARCODED AWB.0261.0203

         8

         9       MR NELL:   Next, Mr Commissioner, we seek to tender

        10       extracts from the transcript of interview of Mr Emons, as

        11       referred to in Mr Barker's cross-examination of Mr Emons on

        12       day 60, 5 April 2006, being document INQ.0013.0001 through

        13       to 0008.  We tender that as a public exhibit.

        14

        15       EXHIBIT #959 EXTRACTS FROM THE TRANSCRIPT OF INTERVIEW

        16       OF MR EMONS, AS REFERRED TO IN MR BARKER'S

        17       CROSS-EXAMINATION OF MR EMONS ON DAY 60, 5/4/2006,

        18       BARCODED INQ.0013.0001-0008

        19

        20       MR NELL:   Next we'd seek to tender as public exhibit 960 a

        21       bundle of documents described as ISCWT and IGB documents

        22       together with a schedule setting out the documents

        23       contained within that bundle.

        24

        25       EXHIBIT #960 BUNDLE OF DOCUMENTS DESCRIBED AS ISCWT AND IGB

        26       DOCUMENTS, TOGETHER WITH SCHEDULE SETTING OUT DOCUMENTS

        27       CONTAINED WITHIN BUNDLE

        28

        29       MR NELL:   Next we seek to tender some documents we've been

        30       asked to tender by those representing Mr Flugge.  We seek

        31       to tender this as a public exhibit.  The form of the

        32       document consists of a list of emails to and from Mr Emons

        33       between 24 June 1999 and 9 June 2000, which indicates the

        34       barcode and the exhibit number of those emails; a list of

        35       emails to and from Mr Nigel Officer in that same period,

        36       which also lists the barcode and the present exhibit number

        37       of those emails; a list of emails to and from Mr Flugge for

        38       the same period, which also indicates the barcode of those

        39       emails and the exhibit number of those emails where they've

        40       been tendered; together with one email from Mr Emons to

        41       Mr Flugge dated 5 October 1999, which is barcoded

        42       AWB.5054.0140.

        43

        44

        45

        46

        47
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         1       EXHIBIT #961 LIST OF EMAILS TO AND FROM MR EMONS BETWEEN

         2       24/6/1999 AND 9/6/2000; LIST OF EMAILS TO AND FROM MR NIGEL

         3       OFFICER IN THE SAME PERIOD; LIST OF EMAILS TO AND FROM

         4       MR FLUGGE FOR THE SAME PERIOD; TOGETHER WITH ONE EMAIL FROM

         5       MR EMONS TO MR FLUGGE DATED 5/10/1999,

         6       BARCODED AWB.5054.0140

         7

         8       MR NELL:   Next, Mr Commissioner, we'd seek to tender as a

         9       public exhibit extracts from the diary of

        10       Ms Drake-Brockman, as exhibit 962.

        11

        12       THE COMMISSIONER:   Is that exhibit already an exhibit,

        13       793, or not?

        14

        15       MR NELL:   No, 793 was tendered this morning by my learned

        16       friend Mr Agius.  As a result, I won't try to tender it

        17       again.

        18

        19       EXHIBIT #962 EXTRACTS FROM DIARY OF MS DRAKE-BROCKMAN

        20

        21       MR NELL:   Next, Mr Commissioner, we'd seek to tender a

        22       notice to produce documents from this inquiry addressed to

        23       the Proper Officer, Special Broadcasting Services, dated

        24       26 April 2006.

        25

        26       EXHIBIT #963 NOTICE TO PRODUCE DOCUMENTS FROM THIS INQUIRY

        27       ADDRESSED TO THE PROPER OFFICER, SPECIAL BROADCASTING

        28       SERVICES, DATED 26/4/2006

        29

        30       MR NELL:   Following on from that, we seek to tender a DVD

        31       produced to this inquiry by SBS in response to that notice

        32       to produce.  We tender that DVD as public exhibit 964.

        33

        34       EXHIBIT #964 DVD PRODUCED TO INQUIRY BY SBS

        35       IN RESPONSE TO NOTICE TO PRODUCE

        36

        37       MR NELL:   Finally, Mr Commissioner, we seek to tender a

        38       bundle of additional DFAT documents which are to be added

        39       to the existing exhibit 542.

        40

        41       EXHIBIT #542 ADDITION OF BUNDLE OF ADDITIONAL

        42       DFAT DOCUMENTS

        43

        44       MR NELL:   That completes the tenders.

        45

        46       THE COMMISSIONER:   Thank you.

        47
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         1       MR AGIUS:   There is one further matter about which

         2       something should be said.  We have overnight obtained from

         3       the Foreign Office in the UK permission for

         4       Felicity Johnston to provide a statement and give evidence

         5       before this inquiry.  We are continuing in those

         6       endeavours.  I expect that we will be asking you to sit

         7       again, Mr Commissioner, to take that evidence.  That may

         8       require the recalling of Bronte Moules as well.  It's

         9       unlikely we'll be in a position to have the appropriate

        10       arrangements in place next week.  It's much more likely

        11       that we'll be in a position to deal with that the week

        12       after.  It's our wish to do it as soon as possible.  At

        13       this stage I'm unable to advise as to when it is that we

        14       will be asking you to reconvene for that purpose.  As

        15       presently advised, I expect that will be the last of the

        16       oral evidence to be taken before this inquiry.

        17

        18       THE COMMISSIONER:   Yes, very well.

        19

        20       MR AGIUS:   We will post a notice on our web site well in

        21       advance of any arranged date upon which the inquiry might

        22       sit again.

        23

        24       THE COMMISSIONER:   Yes.  Yes, Mr Judd?

        25

        26       MR JUDD:   Could I raise a couple of matters, Commissioner.

        27       The first is this:  we had been minded to raise with you,

        28       sir, in a written submission some issues that we had

        29       concern about relating to what was said by the Prime

        30       Minister in a slightly different context.  We may well do

        31       so.  It's really in light of what you have said that I'm

        32       saying anything about it now.  We'll of course take into

        33       account and pay careful attention to what you have said,

        34       but our concerns are slightly different.  One of the

        35       questions is, for example, quite what the Commission can do

        36       about matters.  That is an issue that's troubling to us.

        37       If we can simply say that if we have something to say we'll

        38       put it in writing, in conformity with the practice note.

        39

        40            The other matter is a very practical one.  It's really

        41       the proceeding hereon.  I hear what my learned friend says

        42       about Felicity Johnston and Ms Moules.  We have a good deal

        43       of material which is located in Sydney and we want to

        44       remove it back to Melbourne, because then, if I can use

        45       this term, we'll be focusing our attention on what might be

        46       said.  We're conscious of the fact that we will be required

        47       to respond to issues raised by the Commission at an
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         1       appropriate time within a relatively short time frame.

         2

         3            It's to ask if some indication can be given now, if

         4       it's not premature, as to what that time frame might be.

         5       It may be quite premature, given what my friend has said,

         6       but it was in the hope that we could perhaps have some

         7       guidance as to when we might receive something from counsel

         8       assisting and when we might be obliged to respond.

         9

        10       THE COMMISSIONER:   I can indicate that my present view is

        11       that it's likely to take counsel assisting five weeks to

        12       prepare the submissions that they would want to put before

        13       me and to communicate those.  I expect those submissions to

        14       be full and detailed, and I had in mind to require the

        15       parties to respond to those within a further two weeks.

        16

        17       MR JUDD:   That's helpful, thank you, Commissioner.  Might

        18       I ask - I know the Commission can't be bound by the

        19       indications given by counsel assisting so far - might we

        20       expect that the two witnesses who have been identified will

        21       be the last of the witnesses that are called, so that we

        22       can proceed on the basis, insofar as we can, to address the

        23       evidence and issues in submissions, and the like?

        24

        25       THE COMMISSIONER:   Yes, I think that's right.  It all

        26       depends, of course, on the outcome of the Federal Court

        27       proceedings.  It may be that the chief executive may have

        28       to be called, but I don't know.  Subject to that matter,

        29       and anything which may flow from that decision, my

        30       understanding is that there are those two further witnesses

        31       and possibly --

        32

        33       MR JUDD:   The possibility of the chief executive, yes.

        34       Thank you.

        35

        36       THE COMMISSIONER:   Is that correct, Mr Agius?

        37

        38       MR AGIUS:   Yes.  I had assumed that the issue that's

        39       presently before the Federal Court was in the backs of all

        40       of our minds.  It may be that we need to return to that

        41       matter.  That's not a matter within our control.

        42

        43       THE COMMISSIONER:   All right.  Subject to those matters,

        44       that concludes the public hearings.  I'd like to thank

        45       everyone for their assistance.  I'll now adjourn.

        46

        47       AT 2.36PM THE COMMISSION WAS ADJOURNED ACCORDINGLY



            .27/4/06 (66)              6713

                            Transcript produced by ComputerReporters



�








